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IN  BB  CHAN  FOO  LIN  O 

(243  Fed.  137) 

In  re  CHAN  FOO  LIN. 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit.    June  5,  1917.) 

No.  2917. 

1.  Aliens  «=»32(7) — ^Pboceediugs  to  Depobt — Examination  of  Defendant. 

A  proceeding  to  deport  a  Chinese  person  was  of  a  civil  and  not  of  a 
criminal  character,  though  it  was  the  purpose  of  the  g(#emment  to  pro- 
ceed upon  the  hypothesis  that  the  alien  had  entered  the  United  States  sur- 
reptitiously and  in  violation  of  Immigration  Act  Feb.  20,  1907,  c  1134,  | 
36,  34  Stat  906  (CJomp.  St  1916,  |  4285),  forbidding  entry  into  the  United 
States,  except  at  specified  places,  and  also  that  he  was  in  the  United 
States  in  violation  of  the  Chinese  exclusion  laws,  and  hence  there  was 
no  valid  objection  to  the  government  calling  the  defendant  to  state  the 
place  of  his  birth  and  explain  his  presence  in  the  United  States,  without 
calling  other  witnesses  to  show  that  he  was  unlawfully  within  the  United 
States  or  was  an  alien. 

2.  Aliens  ^=»32(9)-— Pboceedingb  to  Depobt — Denial  of  Faib  Tbial. 

Where,  in  a  proceeding  to  deport  a  person  of  Chinese  descent,  who 
claimed  to  be  a  citizen  and  introduced  substantial  evidence  in  support 
of  this  claim,  the  recommendation  of  deportation  was  based  in  part  on 
statements  of  immigration  inH>ectors  received  by  the  inspectors  con- 
ducting the  hearing,  subsequent  to  the  hearing,  and  the  government  never 
informed  defendant  that  he  would  be  given  an  opportunity  to  explain 
and  meet  these  statements,  nor  even  exhibited  to  blm  a  photograph,  oy 
reference  to  which  one  of  the  Inspectors  making  such  statements  iden- 
tified defendant  as  a  person  formerly  seen  in  Mexico,  he  was  denied  a 
fair  hearing. 

(Ed.  Note.— For  other  cases,  see  Aliens,  Cent.  Dig.  |  94.] 

&  Constitutional  Law   «=»318 — ^Dub   Pbocxss   of  Law — ^Dbpobtation   op 
Aliens. 

While  the  decisions  of  an  executive  officer,  clothed  with  power  to  deport 
aliens,  will  not  be  subjected  to  technical  tests,  yet  the  guaranty  of  due 
process  forbids  deportation  without  according  a  full  and  fair  hearing. 
[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  |  949.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio;   John  H.  Clarke,  Judge. 

Habeas  corpus  proceeding  by  Chan  Foo  Lin,  alias  Frank  Chan. 
From  a  decree  dismissing  the  writ,  the  petitioner  appeals.  Reversed 
and  remanded,  with  directions. 

John  A.  Cline,  of  Cleveland,  Ohio,  for  appellant. 
Joseph  C.  Breitenstein,  Asst.  U.  S.  Atty.,  of  Cleveland,  Ohio,  for 
appellee. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and  SA- 
TER,  District  Judge. 

WARRINGTON,  Circuit  Judge.  This  is  an  appeal  from  an  order 
dismissing  a  proceeding  in  habeas  corpus.  Petitioner,  Chan  Foo  Lin, 
alias  Frank  Chan,  claimed  he  was  unlawfully  deprived  of  his  liberty 
by  an  inspector  in  charge  of  the  immigration  department  of  the  Cleve- 
land district  of  Ohio.    The  usual  writ  having  been  issued,  the  inspec- 
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tor  answered  that  he  was  holding  petitioner  in  virtue  of  a  warrant 
for  his  arrest  which  had  been  issued  by  the  Acting  Secretary  of  I^abor ; 
that  upon  the  matters  involved  in  the  warrant  of  arrest  petitioner  had 
been  granted  a  fair  and  full  hearing  in  accordance  with  law  and  with 
the  regulations  of  the  Secretary  of  Labor;  that  upon  due  consid- 
eration the  Acting  Secretary  of  Labor  had  by  wire  instructed  re- 
spondent to  convey  petitioner  to  New  York  for  deportation.  Petitioner 
filed  a  reply,  consisting  of  denials  and  a  series  of  allegations  of  fact, 
among  which  it  was  stated  that  he  was  bom  in  the  United  States,  and 
that  he  had  not  been  granted  a  fair  trial.  Discharge  of  petitioner  was 
denied,  and  hence  the  appeal. 

The  question  here  must  turn  upon  the  issue  whether  petitioner  was 
granted  a  fair  trial  prior  to  the  suing  out  of  the  writ  of  habeas  corpus. 
The  warrant  of  arrest,  bearing  date  June  19,  1914,  is  addressed  to 
Inspector  Fluckey  and  signed  by  the  Acting  Secretary  of  Labor.  The 
warrant  states : 

"Whereas,  from  evidence  submitted  to  me,  It  appears  that  the  alien,"  pe- 
titioner, "who  landed  at  an  unknown  port  on  or  subsequent  to  the  1st  day  of 
July,  1911,  has  been  found  in  the  United  States  in  violation  of  the  act  of 
Congress  approved  February  20,  1907,  amended  by  the  act  approved  March  26, 
1910,  for  the  following  among  other  reasons:  That  the  said  aUen  is  unlawfully 
within  the  United  States,  in  that  he  has  been  found  therein  in  violation  of 
the  Chinese  exclusion  laws,  and  is  therefore  subject  to  deportation  under  the 
provisions  of  section  21  of  the  above-mentioned  Act,  and  that  he  entered 
in  violation  of  section  36  of  the  said  act,  thereby  entering  without  inspection." 

The  command  is  that  the  inspector  "take  into  custody  the  said  alien 
and  grant  him  a  hearing  to  enable  him  to  show  cause  why  he  should 
not  he  deported  in  conformity  with  law."  It  is  to  be  observed  of  the 
warrant  that  petitioner  is  charged  with  the  violation  of  both  the  Im- 
migration Act  and  the  Chinese  exclusion  laws.  The  section  (36)  of 
the  former  act  so  charged  to  be  violated  forbids  an  alien  to  enter  the 
United  States,  except  at  "seaports"  or  at  such  "place  or  places  as  the 
Secretary  of  Commerce  and  Labor  may  from  time  to  time  designate." 
34  Stat.  908,  c.  1134,  §  36,  passed  February  20,  1907  (Comp.  St.  1916, 
§  4285).  The  amendment  of  March  26,  1910,  mentioned  in  the  war- 
rant, does  not  affect  section  36  (36  Stat.  263-265,  c.  128  [Comp.  St. 
1916,  §  4244]).  The  telegram  (the  "wire")  mentioned  in  the  in- 
spector's answer  shows  that  the  portion  of  the  warrant  charging  vio- 
lation of  the  Chinese  exclusion  laws  was  intended  to  apply  to  section 

6  of  the  act  of  May  5,  1892,  as  amended  November  3,  1893  (27  Stat. 
25,  c.  oO;  28  Stat.  7,  c.  14  [Comp.  St.  1916,  §  4320]),  and  to  section 

7  of  the  act  of  September  13,  1888  (25  Stat.  447,  c.  1015  [Comp.  St. 
1916,  §  4308]),  and  "rule  1,  Chinese  Rules."  Section  6,  so  referred 
to,  in  terms  required  Chinese  laborers,  at  the  date  of  the  act  or  within 
one  year  thereafter,  to  apply  to  a  collector  of  internal  revenue  for  a 
"certificate  of  residence";  but  in  view  of  the  date  of  the  act  (1892) 
and  of  petitioner's  age,  seemingly  22  years,  the  object  of  the  charge 
made  under  this  provision  is  not  perceived.  Section  7  exacts  produc- 
tion of  certificates  of  re-entry  by  Chinese  laborers  who,  having  pre- 
viously entered  this  country  and  returned  to  China,  seek  to  re-enter 
here;   and  rule  1,  Chinese  Rules,  forbids  a  Chinese  person  to  enter 
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the  country,  except  at  designated  ports  and  under  prescribed  condi- 
tions. 

The  warrant  of  arrest  appears  to  have  been  issued  upon  a  statement 
made  by  the  petitioner,  June  1,  1914,  to  Inspector  Francis  at  a  laundry 
in  Cleveland,  and  a  further  statement  of  the  inspector  in  charge  at 
Detroit,  who  from  a  photograph  of  petitioner  concluded  that  he  had 
seen  him  in  Windsor,  Ontario.  The  statement  of  petitioner  was  made 
in  the  form  of  answers  to  questions  put  by  Inspector  Francis  through 
a  Chinese  interpreter  and  taken  and  transcribed  by  a  stenographer. 
At  the  beginning  of  the  examination  the  petitioner  answered  the 
questions  with  apparent  frankness,  giving  his  name  as  Frank  Chan, 
and  also  as  Chan  Foo  Lin,  his  age  at  22  years,  and  the  names  of  his 
parents,  stating  that  he  was  bom  in  San  Francisco,  that  his  mother 
had  died  there  and  his  father  in  China,  also  that  he  had  a  birth  cer- 
tificate, but  the  so-called  certificate  is  described  in  the  record  as  a 
"red  slip  of  Chinese  paper,  unsigned,  stating  that  this  boy  was  bom 
on  February  23,  1893 ;  it  does  not  state  where  he  was  bora."  Later, 
however,  he  seems  to  have  thought  the  examiner  was  disinclined  to 
believe  him,  and  he  refused  to  answer  questions.  The  inspector  sought 
in  several  ways  to  induce  him  to  state  m  detail  such  facts  and  circum- 
stances as  might  tend  either  to  corroborate  or  discredit  the  claim  that 
he  was  bom  in  San  Francisco,  saying  that  if  he  would  frankly  an- 
swer the  questions  the  inspector  would  give  him  "a  square  deal,"  but 
this  elicited  no  answer  except  "I  have  nothing  to  say."  Whatever 
else  may  be  said  of  the  examination,  some  answers  were  secured  which 
apparently  were  not  reconcilable  with  some  of  the  petitioner's  later 
statements.  On  June  25,  1914,  and  after  issue  of  the  warrant  petitioner 
was  arrested  and  ordered  "to  show  cause  why  he  should  not  be  de- 
ported in  conformity  with  law."  A  hearing  was  begun  July  29th,  be- 
fore Inspector  Francis,  as  examining  officer;  several  delays  having 
occurred  upon  request  of  petitioner's  counsel.  Inspector  Francis  and 
J.  A.  Fluckey,  inspector  in  charge,  with  an  interpreter  and  stenogra- 
pher, also  petitioner,  with  his  counsel  and  a  Chinese  interpreter  fur- 
nished by  them,  were  present  at  each  session  of  the  hearing  that 
ensued. 

[1]  Counsel  for  petitioner  objected  to  Inspector  Francis  as  the 
examining  officer,  for  the  reason  that  he  had  conducted  the  investi- 
gation upon  which  the  warrant  of  arrest  was  issued,  and  would  be  ex- 
pected later  "to  render  final  decision"  in  the  case ;  also  to  any  exam- 
ination of  petitioner,  because  the  government  had  introduced  no  proof 
that  he  was  unlawfully  within  the  United  States,  or  that  he  is  an 
alien.  We  shall  have  something  to  say  later  of  the  first  of  these  ob- 
jections; but  the  last  objection  is  untenable.  If  we  assume  that  the 
purpose  of  the  government  was  to  proceed  under  the  Immigration  Act 
upon  the  hypothesis  that  petitioner  had  entered  the  United  States 
surreptitiously  and  in  violation  of  section  36  of  that  act  (34  Stat. 
908),  and  also  that  he  was  within  the  United  States  in  violation  of  the 
Chinese  exclusion  laws,  still  the  proceeding  was  of  a  civil  and  not  of  a 
criminal  character  (Low  Foon  Yin  v.  United  States  Immigration 
Comr.,  145  Fed.  791,  793,  76  C.  C.  A.  355  [C.  C.  A,  9] ;  United  States 
V.  Tom  Wah,  160  Fed.  207,  210,  211,  and  citations  [D.  C],  affirmed 
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163  Fed.  1008,  1009,  90  C.  C.  A.  178  [C.  C.  A.  2] ;  Siniscalchi  v. 
Thomas,  195  Fed.  701,  703,  115  C.  C.  A.  501  [C.  C.  A.  6]),  and  hence 
we  see  no  reason  why  the  government  could  not  rightfully  call  peti- 
tioner to  state  the  place  of  his  birth  and  explain  his  presence  in  the 
United  States,  since  his  right  to  remain  here  might  depend  upon  such 
facts  as  he  could  give. 

This,  however,  does  not  settle  the  question  whether  petitioner  was 
accorded  a  full  and  fair  hearing.  The  hearing  was  opened  by  the  in- 
spector's examination  of  petitioner,  and  it  is  plainly  to  be  inferred 
from  the  questions  put  by  the  inspector  that  his  purpose  was  to  dis- 
credit petitioner.  It  soon  became  evident,  if  this  was  not  so  at  tlie 
preliminary  hearing,  that  petitioner  was  of  Chinese  descent,  and  that 
the  defense  intended  to  be  relied  on  was  that  he  is  a  native-bom  citi- 
zen. Testimony  was  offered,  through  petitioner  and  some  of  his  wit- 
nesses, which,  if  true,  shows  that  he  was  bom  in  San  Francisco ;  that 
his  mother  abandoned  her  husband  and  petitioner  when  the  latter  was 
between, 3  and  4  years  of  age,  and  has  not  been  heard  from  since; 
that  owing  to  this  abandonment,  and  the  death  of  his  father,  petitioner 
was  taken  in  charge  by  his  former  nurse,  who  had  intermarried  with 
a  witness  who  testified  here  as  petitioner's  foster  father;  that  this 
couple  removed  to  Wahlee  Island,  which  seems  to  be  in  the  Sacramento 
river,  near  Stockton,  and  a  few  hours'  ride  from  San  Francisco,  tak- 
ing the  boy  with  them ;  that  the  foster  father  maintained  a  store  on 
this  island  for  some  10  years ;  that  the  permanent  population  of  the 
island  was  small  and  composed  of  Chinese,  though  during  the  sea- 
son for  gathering  the  crops,  principally  potatoes,  large  numbers  of 
laborers  were  brought  to  the  island;  that  petitioner  lived  with  his 
foster  parents  on  this  island  10  or  12  years,  when  the  foster  mother 
died  and  the  foster  father  removed  to  Cleveland,  and  subsequently 
removed  petitioner  to  the  same  place;  that  petitioner  had  been  in 
Cleveland  and  Akron  some  4  years  before  his  arrest;  and  that  he  had 
never  been  outside  of  the  United  States. 

[2]  This  was  met,  as  before  indicated,  by  a  sworn  statement  of  In- 
spector Chatfield,  of  Detroit,  that  he  had  seen  petitioner  "about  9:25 
p.  m.  on  May  16,  1914,  in  Windsor,  Ontario" ;  but  in  view  of  the  tes- 
timony of  a  well-known  teacher  of  Cleveland  it  is  practically  admit- 
ted that  the  inspector  was  mistaken.  Next,  the  government  presented 
two  other  statements,  one  by  an  inspector  of  El  Paso,  and  the  other 
by  an  inspector  at  Sacramento.  The  first  inspector,  Jose  Salazar,  up- 
on being  shown  a  photograph,  said  to  be  one  of  the  petitioner,  stated 
that  he  had  seen  him  in  Juarez  and  in  Chihuahua  "many  times"  and 
that  he  knew  him  "very  well."  He  first  stated  that  he  had  seen  peti- 
tioner "a  little  less  than  a  year  before,"  though  he  said,  further,  that 
he  could  not  "just  exactly  give  the  right  date ;  it  has  been  a  few  months 
ago."  This  statement  bears  date  August  11,  1914.  The  statement  of 
the  inspector  at  Sacramento,  C.  H.  Hannum,  is  dated  August  10,  1914, 
and  is  to  the  eflfect  that  he  had  made  "such  investigations  as  were  pos- 
sible concerning  Wah  Lee,  Bolley  or  PoUey  Island" ;  that  he  had  vis- 
ited Chinatown,  and  "was  informed  by  Chung  Jung  that  Bolley  Island 
was  Bouldin  Island,  in  the  delta  between  the  Sacramento  and  San 
Joaquin  rivers,  and  that  it  had  been  flooded  for  6  or  7  years,  and  no- 
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body  had  raised  any  crops  on  it  during  that  time,  although  it  had 
formerly  produced  two  or  three  crops  of  potatoes  on  a  portion  of  it" ; 
that  "this  statement  was  verified  by  six  or  seven  old  Chinese,"  and, 
as  he  was  informed  at  the  office  of  the  state  engineer,  "that  in  Jan- 
uary, 1907,  the  levees  reclaiming  the  island  had  washed  out,  and  that 
the  break  was  exceedingly  deep;  that  since  that  time  no  effort  had 
been  made  to  reclaim  any  portion  of  it."    He  further  states : 

'*Thls  island  is  formed  by  the  south  fork  of  the  Mokelninme  river,  Potato 
slough,  and  the  San  Joaqnin  river.  I  have  passed  the  island,  and  know  that 
the  conditions  are  at  present  as  described  by  officials  in  the  state  engineer's 
office  and  by  Mr.  Shinn,  and  which  they  claim  have  existed  since  1907." 

These  statements  were  not  presented  at  the  hearing  before  Inspector 
Francis,  they  seem  to  have  been  taken  after  the  hearing  was  closed, 
and  complaint  was  made  of  them  by  counsel  for  petitioner  at  the  oral 
argument  here.  It  was  insisted  that  the  statements  had  been  taken 
without  notice  to  counsel,  and  that  no  opportunity  had  been  given  to 
cross-examine  either  Salazar  or  Hannum.  Since  the  cause  was  sub- 
mitted here  the  United  States  attorney  has  presented  a  motion  for 
permission  to  introduce  "certain  records  not  hereinbefore  filed  and 
made  a  part  of  the  record."  The  government  supported  the  motion 
by  affidavit,  and  counsel  for  petitioner  contested  it  by  brief.  In  view 
of  some  of  the  papers  so  sought  to  be  introduced,  we  have  concluded 
to  grant  the  motion.  It  appears  in  one  of  these  papers  that  counsel 
for  petitioner  received  the  statements  of  these  two  inspectors,  Salazar 
and  Hannum,  on  September  4,  1914;  yet  it  nowhere  appears  that  the 
government  informed  the  petitioner  that  he  would  be  given  oppor- 
tunity to  explain  and  meet  either  of  the  statements,  nor  does  it  ap- 
pear that  even  the  photograph  shown  to  Salazar  was  ever  exhibited 
to  petitioner  or  his  counsel  (much  less  that  petitioner  was  confronted 
with  Salazar— Backus  v.  Owe  Sam  Goon,  235  Fed.  847,  853,  149  C. 
C.  A.  159  [C.  C.  A.  9]),  and  the  irfiotograph  itself  is  not  to  be  found 
in  the  record. 

Considering  the  character  of  these  proceedings,  it  was  obviously 
necessary  to  a  fair  hearing  that  petitioner  or  his  counsel  be  accorded 
at  least  seasonable  opportunity  to  examine  the  photograph  and  to  con- 
test the  statements  so  relied  on,  instead  of  being  put  to  the  burden 
of  demanding  the  right  to  take  further  proofs,  since,  in  view  of  the 
course  the  examining  inspector  was  pursuing,  there  would  seem  to 
have  been  but  slight  reason  to  expect  that  such  a  demand  would  be 
granted.  It  is  apparent  from  the  statements  themselves  that  Inspec- 
tors Salazar  and  ^annum,  like  Inspector  Chatfield,  may  have  been 
mistaken.  We  are  not  impressed  by  tiie  statement  of  the  former ;  and, 
in  view  of  the  confusion  in  names  and  location  given  to  the  island  in 
question,  it  is  possible,  if  not  probable,  that  3ie  parties  were  not 
speaking  of  the  same  island.  Furthermore,  none  of  the  witnesses  ap- 
peared before  the  trial  judge ;  and,  in  a  proceeding  conducted  as  this 
one  was,  we  regard  such  a  fact  as  important.  It  is  important  to  pe- 
titioner and  such  of  his  witnesses  as  testified  to  the  place  of  his  birth, 
and  also  to  his  environments  prior  to  his  removal  to  Cleveland.  True, 
the  petitioner  and  some  of  his  witnesses  made  contradictory  statements. 
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and  some  were  otherwise  contradicted;  and  yet  there  seems  to  be 
substantial  testimony  showing  that  petitioner  was  bom  in  San  Fran- 
cisco and  has  never  been  outside  of  the  United  States,  and,  particu- 
larly in  view  of  the  corroborative  effect  of  the  testimony  of  the  teacher 
of  Cleveland,  that  petitioner  is  entitled  to  credence. 

However,  it  is  not  meant  to  pass  upon  the  credibility  of  any  of  these 
witnesses;  for,  in  determining  the  question  whether  a  full  and  fair 
trial  was  given,  it  is  enough  to  know  that  on  the  vital  issues  the  gov- 
ernment secured  the  benefits  of  cross-examination  of  petitioner  and 
his  witnesses  alike,  while  the  petitioner  has  received  no  corresponding 
advantages  and  has  been  deprived  even  of  the  opportunity  to  meet 
and  explain  the  ex  parte  statements  mentioned  of  the  government's 
witnesses.  Surely,  if  the  testimony  of  petitioner  and  his  witnesses  is 
not  true,  this  ought  to  be  shown  by  substantial  evidence  and  under 
circumstances  that  would  give  to  petitioner  reasonable  opportunity  to 
meet  it.  It  is  true,  as  counsel  claim,  that  the  inspector  who  investi- 
gated into  the  conditions  of  petitioner's  presence  in  Cleveland  also 
sat  in  hearing  of  such  testimony  as  was  produced  in  the  presence  of 
both  sides;  and  although  he  did  not  in  terms  recommend  that  peti- 
tioner be  deported,  his  "summary"  of  the  evidence  is,  we  think,  in 
material  respects  immoderate  and  calculated  to  create  erroneous  im- 
pressions. Inspector  in  Charge  Fluckey  made  the  reconmiendation  to 
deport. 

[3]  It  is  a  recognized  rule  that  while  a  decision  of  an  executive 
officer  clothed  with  power  to  deport  aliens  will  not  be  subjected  to 
technical  tests,  yet  the  guaranty  of  due  process  forbids  the  deportation 
of  a  respondent  without  according  to  him  a  full  and  fair  hearing. 
Lewis  V.  Frick,  233  U.  S.  291,  300,  34  Sup.  Ct.  488,  58  L.  Ed.  967.  We 
think  this  was  not  done  here,  and  consequently  that  the  case  has  suffi- 
cient analogy  to  the  class  of  decisions  like  Whitfield  v.  Ranges,  222 
Fed.  745,  756,  138  C.  C.  A.  199  (C.  C.  A.  8),  to  require  that  the  decree 
be  reversed,  and  the  cause  remanded  to  the  court  below,  with  directions 
so  to  modify  the  order  from  which  the  appeal  was  taken  as  to  retain 
jurisdiction  and  custody  of  the  petitioner,  subject,  however,  to  bail, 
and  to  hear  and  determine  the  case  on  its  merits,  de  novo,  on  such 
evidence  and  proofs  as  the  parties  may  oflfer  under  the  warrant  of  ar- 
rest. We  are  the  more  content  to  adopt  this  course  since  a  question 
of  citizenship  is  involved  here  (Chin  Yow  v.  United  States,  208  U. 
S.  8,  13,  28  Sup.  Ct.  201,  52  L.  Ed.  369;  United  States  v.  Petkos, 
214  Fed.  978,  980,  131  C.  C.  A.  274  [C.  C.  A.  1] ;  and  see  Ex  parte 
Chin  Loy  You  [D.  C]  223  Fed.  833,  839),  and  an  order  will  be  en- 
tered accordingly. 
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(243  Fed.  143) 

THEO.  HAMM  BREWING  CO.  et  al.  v.  CHICAGO,  E.  I.  &  P.  RT.  CO.  et  al. 
STATE  OF  IOWA  v.  THEO.  HAMM  BREWING  CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    April  10,  1917.    Rehearing  Denied 

May  31,  1917.) 

No.  2369. 

1.  Ck>incESCE   ^s»14 — Interstate   Commerce — ^Intoxicating   Liquors. 

Webb-Kenyon  Act  March  1,  1913.  c.  90.  37  Stat.  699  (Ck)mp.  St.  1916,  S 
8739),  prohibiting  transportation  of  intoxicating  liquor  from  one  state 
Into  another,  which  is  intended  to  be  received,  possessed,  sold,  or  used  in 
violation  of  any  law  of  such  state,  does  not  simply  forbid  the  introduc- 
tion of  liquor  into  a  state  for  a  prohibited  use,  but  takes  the  protection  of 
interstate  commerce  away  from  all  receipt  and  possession  of  liquor  pro- 
hibited by  state  law. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  SS  30,  92.] 

2.  Intoxicating  Liquors  «=>111 — Statutory  Regulations. 

While  Code  Iowa,  §  2419,  prohibiting  the  transportation  or  conveyance 
of  Intoxicating  liquors  to  any  person  within  the  state,  was  ineffective 
and  invalid  as  to  interstate  shipments,  in  the  absence  of  congressional 
authority,  since  the  enactment  of  the  Webb-Kenyon  Act  it  is  in  full 
force,  unless  repealed  by  some  later  statute. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  §  121.] 

3.  Intoxicating  I^quors  ^=»111 — Statutory  Regulations. 

Code  Iowa,  §  2419,  prohibiting  the  transportation  or  conveyance  of  in- 
toxicating liquor  to  any  person  within  the  state,  was  not  repealed  by 
Implication  by  Code  Supplemental  Supp.  1915,  §  2421b,  requiring  railroad 
companies  transporting  intoxicating  liquor  to  Iteep  a  record  thereof,  and 
providing  that  no  such  liquors  shall  be  delivered  to  the  consignee  until  he 
enters  his  name  and  residence  or  place  of  business  upon  such  record  book, 
and  certifies  that  the  liquor  is  for  his  own  lawful  purpose  or  privare 
consumption,  since  the  purpose  of  the  later  act  was  to  make  more  strin- 
gent regulations,  and  any  inconsistency  with  section  2419  is  explained  by 
the  fact  that,  when  it  was  enacted,  there  was  grave  doubt  whether  the 
federal  statute  had  effectually  removed  the  impediment  to  the  full 
operation  and  enforcement  of  section  2419. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  §  121.] 

4.  Intoxicating  Liquors  ^=»112%,  New,  vol.  20  Key-No.  Series — Regulation 

— Transportation. 

Though  Code  Iowa,  §  2419,  prohibits  merely  the  transportation  or  con- 
veyance of  intoxicating  liquor,  the  receipt  of  the  liquor  from  the  carrier  is 
a  violation  of  the  law,  so  as  to  bring  the  transportation  of  the  liquor  by 
an  interstate  carrier  within  the  condemnation  of  the  Webb-Kenyon  Act, 
since,  while  the  recipient  of  the  liquor  may  not,  as  such,  be  a  violator  of 
the  law,  his  receipt  of  the  liquor  from  the  carrier  necessarily  involves 
the  violation  of  the  law  by  the  carrier. 

5.  Intoxicating  Liquors  «=»112%,  New,  voL  20  Key-No.  Series — Regulation 

— ^Transportation. 

A  carrier  of  intoxicating  liquor  has  an  interest  therein  within  the 
Webb-Kenyon  Act,  prohibiting  the  transportation  of  intoxicating  liquor 
intended  by  any  person  interested  therein  to  be  received,  possessed,  sold, 
or  used  In  violation  of  any  law  of  the  state  into  which  it  is  transported. 

Appeal  from  the  District  Court  of  the  United  States  tor  the  Eastern 
Division  of  the  Northern  District  of  lUinois. 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexei^ 
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Suit  by  the  Theo.  Hamm  Brewing  Company  and  others  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company  and  others,  in  which 
the  State  of  Iowa  intervened.  From  a  decree  granting  a  permanent  in- 
junction, the  intervener  appeals.  Reversed  and  remanded,  with  direc- 
tions. 

See,  also,  215  Fed.  672. 

George  Cosson  and  C.  A.  Robbins,  both  of  Des  Moines,  Iowa,  for 
appellant. 

Frederick  W.  Zollman,  of  St.  Paul,  Minn.,  for  appellees. 

Before  KOHLSAAT,  MACK,  and  EVANS,  Circuit  Judges. 

MACK,  Circuit  Judge.  This  is  an  appeal  by  the  intervener,  the 
state  of  Iowa,  from  a  decree  of  the  District  Court  making  permanent  its 
preliminary  mandatory  order  directing  the  receiver  for  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  to  receive,  transport,  and 
deliver  any  beer  or  other  fermented  malt  liquors,  sold  and  consigned  in 
Minnesota,  Wisconsin,  or  Illinois  by  the  complainants,  the  Hamm 
Brewing  Company,  the  Heilman  Brewing  Company,  and  the  Rock  Is- 
land Brewing  Company,  or  any  other  person  similarly  situated,  to  per- 
sons residing  in  the  state  of  Iowa,  who  shall  have  purchased  the  liquor 
for  their  own  lawful  purposes  and  private  consumption,  whenever  the 
purchaser  shall  in  writing  authorize  the  delivery  of  the  liquor  by  the 
carrier  to  some  designated  person  for  the  purpose  of  carrying  it  from 
the  railway  station  to  the  residence  of  the  purchaser,  provided  the  writ- 
ing certifies  that  the  beer  or  fermented  malt  liquor  is  for  the  purchas- 
er's own  consumption. 

After  the  granting  of  the  temporary  injunction,  the  state  of  Iowa 
intervened,  alleging  that  shipments  specified  in  the  complainants'  bill 
would  be  in  violation  of  the  Webb-Kenyon  Law  (Act  Cong.  March  I, 
1913,  c.  90,  37  Stat.  699  [Comp.  St.  1916,  §  8739])  of  section  2419 
of  the  Iowa  Code  of  1897,  and  sections  2421a-2421c  of  the  Supple- 
mental Supplement  of  the  Iowa  Code  1915.  The  essential  parts  of 
these  acts  are  set  out  in  the  margin.^ 

1  Section  2419  of  the  Iowa  Ckxie  of  1897: 

•*lf  any  •  •  •  railway  company  •  •  •  shall  transport  or  convey  to 
any  person  within  this  state  any  Intoxicating  liquors,  •  •  •  such  com- 
pany •  •  •  shall,  upon  conviction,  be  fined  In  the  sum  of  one  hundred 
dollars.  ♦  ♦  •  The  offense  herein  created  shall  be  held  committed  and 
complete  and  to  have  been  committed  In  any  county  In  the  state  In  which  the 
liquors  are  received  for  transportation,  through  which  they  are  transported, 
or  In  which  they  are  deUvered.    •     •    • »» 

Webb-Kenyon  Law: 

**  •  •  •  The  shipment  or  transportation  ♦  •  •  of  •  •  •  intoxi- 
cating   liquor    ♦    ♦    ♦    from    one    state    •    •     •    into    any    other    state, 

•  ♦  •  which  •  •  ♦  Intoxicating  liquor  Is  Intended,  by  any  person  Inter- 
ested therein,  to  be  received,  possessed,  sold,  or  in  any  manner  used,  either  in 
the  original  package  or  otherwise,  in  violation  of  any  law  of  such  state 

•  •    •    is  hereby  prohibited." 

Section  2421  of  the  Supplemental  Supplem^it  of  Iowa  1915: 
"(a)  It  shall  be  unlawful  for  any  railroad  company,    •    ♦    •    to  carry  any 
intoxicating  liquor  into  the  state  or  from  one  point  to  another  within  the 
state  for  the  purpose  of  delivering,  or  to  deliver  same  to  any  person,  corn- 
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In  Bowman  v.  Chicago  &  Northwestern  Railway,  125  U.  S.  465,  8 
Sup.  Ct.  689,  1062,  31  L.  Ed.  700,  the  power  of  the  state  of  Iowa  to 
prohibit  the  importation  of  intoxicants  from  another  state  was  denied. 
A  few  years  later,  in  Leisy  v.  Hardin,  135  U.  S.  100,  10  Sup.  Ct.  681, 
34  L.  Ed.  128,  it  was  held,  contrary  to  the  License  Cases,  5  How.  504, 
12  L.  Ed.  256,  that,  in  the  absence  of  congressional  permission,  Iowa 
was  powerless  to  interfere  in  any  way  with  the  movement  of  intoxi- 
cants in  interstate  commerce  or  with  their  sale  in  original  packages 
thereafter. 

In  1890  the  Wilson  Law  (Act  Cong.  Aug.  8,  1890,  c.  728,  26  Stat. 
313  [Comp.  St  1916,  §  8738])  provided  that  intoxicating  liquor  ship- 
ped into  a  state  should  be  subject  to  the  laws  of  the  state  upon  its 
arrival  therein.  Thereby  the  state  prohibitions  were  permitted  to  affect 
interstate  shipments  by  forbidding  the  otherwise  lawful  sale  of  im- 
ported liquor  in  original  packages.  In  re  Rahrer,  140  U.  S.  545,  11 
Sup.  Ct.  865,  35  L.  Ed.  572.  But  because  the  jurisdiction  of  the 
state  attached  only  on  arrival,  and  because  arrival  was  construed  not 
as  arrival  at  the  state  line,  but  only  at  the  point  of  destination  within 
the  state,  and  after  delivery  there  to  the  consignee,  the  latter's  right  to 
receive  an  interstate  shipment  of  liquor  could  not  be  prohibited  by  the 
state ;  section  2419  of  the  Iowa  Code  was  therefore  held  invalid  in  so 
far  as  it  conflicted  with  this  right.  Rhodes  v.  Iowa,  170  U.  S.  412, 
18  Sup.  Ct.  664,  42  L.  Ed.  1088.  See,  too,  Rosenberger  v.  Pacific  Ex- 
press Co.,  241  U.  S.  48,  36  Sup.  Ct.  510,  60  L.  Ed.  880,  and  cases 
there  cited. 

[  1  ]  In  1913,  however,  the  right  of  the  states  was  enlarged  by  the 
Webb-Kenyon  Act.  The  recent  decision  of  the  Supreme  Court  in  Clark 
Distilling  Co.  v.  Western  Maryland  Railway  Co.,  242  U.  S.  311,  37 
Sup.  Ct  180,  61  L.  Ed.  326.  L.  R.  A.  1917B,  1218,  settles  the  consti- 

pany  or  corporation  wlthio  the  state,  except  for  lawful  purposes."  Sectloa 
2421a,  Supplemental  Supplement  1915. 

"(b)  It  shall  be  the  duty  of  any  railroad  company,  •  •  ♦  who  shall  for 
hire  carry  any  intoxicating  Uquor  Into  the  state,  or  from  one  point  to  another 
within  the  state,  for  the  purpose  of  delivery,  and  who  shaU  deliver  such  In- 
toxicating liquor  to  any  person,  company,  or  corporation,  to  keep,  at  each  sta- 
tion or  office  where  it  employs  an  agent  or  other  person  to  make  delivery  of 
freight  and  keep  records  relative  thereto,  a  record  book,  wherein  such  carrier 
shall  promptly  upon  receipt,  and  prior  to  delivery,  enter  in  ink,  in  legible 
writing,  in  full,  the  name  of  the  consignor  of  each  shipment  of  Intoxicating 
liquor  to  be  delivered  from  or  through  such  station,  from  where  shipped,  the 
date  of  arrival,  the  quantity  and  kind  of  liquor,  so  far  as  disclosed  by  lettering 
on  the  package  or  by  the  carrier's  records  and  to  whom  and  where  consigned, 
and  the  date  delivered.  No  shipment  billed  in  whole  or  in  part  as  intoxicating 
liquor  shall  be  delivered  to  the  consignee  until  such  consignee  upon  such  rec- 
ord book  enters  in  ink,  in  legible  writing,  his  full  name  and  residence  or  place 
of  business,  giving  the  name  of  the  town  or  city,  and  the  street  name  and 
Dumt)er  where  there  Is  such,  and  certifies  that  such  liquor  is  for  his  own  law- 
ful purposes  or  private  consumption."  Section  2421b,  Supplemental  Supple- 
ment 1915. 

"(c)  It  shall  be  a  misdemeanor  for  any  railroad  company,  •••  to  de- 
liver any  intoxicating  liquor  to  any  person  other  than  the  consignee,  or  with- 
out same  having  been  receipted  for  as  herein  required,  or  where  there  is  rea- 
sonable ground  to  believe  that  such  liquor  is  intended  for  unlawful  use. 
*    •    ^  *'    Section  2421c  Supplemental  Supplement  1915. 
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tutionality  as  well  as  the  broad  scope  of  this  legislation ;  the  plea  of 
interstate  commerce  no  longer  avails  as  against  a  shipment  of  liquor 
into  a  state  "intended,  by  any  person  interested  therein,  to  be  received, 
possessed,  sold,  or  in  any  manner  used  *  *  *  in  violation  of  any 
law  of  such  state."    As  the  Supreme  Court  says : 

"That  act  did  not  simply  forbid  the  introduction  of  Uquor  into  a  state  for 
a  prohibited  use,  but  took  the  protection  of  interstate  commerce  away  from 
all  receipt  and  possession  of  liquor  prohibited  by  state  law." 

The  question  before  us,  therefore,  is :  Did  Iowa  forbid  the  receipt 
or  possession  of  intoxicating  liquor  ? 

[2]  Section  2419  of  the  Iowa  Code,  which  punishes  the  transpor- 
tation or  conveyance  of  intoxicating  liquor  to  any  person  within  the 
state,  was  ineffective  and  invalid  as  to  interstate  shipments  in  the  ab- 
sence of  congressional  authority.  But  when  and  to  the  extent  that 
Iowa  legislation  was  freed  by  the  Webb-Kenyon  Act  from  the  re- 
strictions that  prevented  it  from  regulating  interstate  commerce  in 
liquors,  earlier  legislation  falling  within  the  now  untrammeled  state 
power,  unless  repealed  by  some  later  statute,  would  be  in  full  force.  In 
re  Rahrer,  supra;  State  v.  Express  Co.,  164  Iowa,  112,  113,  145  N.  W, 
451.    See  note,  48  L.  R.  A.  (N.  S.)  349. 

[3]  While  there  is  some  force  in  the  contention  that  section  2421b 
of  the  Iowa  Supplemental  Supplement  of  1915  impliedly  repeals  sec- 
tion 2419  of  the  Iowa  Code,  in  so  far  as  it  applies  to  the  transportation 
of  liquor  for  individual  use,  based  upon  the  argument  that,  if  the  liquor 
is  not  to  be  delivered  until  the  consignee  certifies  that  it  is  for  his 
lawful  purposes  and  private  consumption,  the  shipment  and  receipt 
for  such  purposes  cannot  be  illegal,  in  our  judgment,  this  is  not  the 
fair  construction  of  the  act  or  of  its  effect.  Repeals  by  implication  are 
not  favored;  and  as  the  dominant  purpose  of  the  later  act  was  to 
make  more  stringent  regulations  of  the  traffic  in  alcoholic  beverages, 
a  purpose  to  relax  existing  restrictions  is  not  so  clear  or  unequivocal 
as  to  justify  the  implication  of  the  repeal  of  the  earlier  statute.  Al- 
though section  2421b  of  the  Supplemental  Supplement  of  1915  was 
enacted  after  the  passage  of  the  Webb-Kenyon  Act,  yet  in  view  of  the 
decisions  in  several  state  courts,  as  well  as  the  holding  in  Adams  Ex- 
press Co.  V.  Kentucky,  238  U.  S.  190,  35  Sup.  Ct.  824,  59  L.  Ed.  1267, 
L.  R.  A.  1916C,  273,  Ann.  Cas.  1915D,  1167,  there  was  grave  doubt  at 
that  time  as  to  whether  the  federal  statute  did  effectually  remove  the 
impediment  to  the  full  operation  and  enforcement  of  section  2419  of 
the  Code.  The  1915  legislation  may  well  have  been  based  upon  the 
view  that  the  impediment  had  not  been  removed;  it  was  thus  projected 
upon  a  background  that  had,  however,  actually  ceased  to  exist.  These 
facts  only  strengthen  the  conclusion  that  a  repeal  of  the  earlier  act  is 
not  to  be  implied. 

[4]  What,  then,  is  the  sound  construction  of  section  2419?  In 
express  terms,  it  prohibits  only  the  transportation  or  conveyance  to 
any  person  of  intoxicants;  it  does  not  expressly  prohibit  their  pos- 
session or  receipt  by  him.  But  such  a  receipt  necessarily  implies  a 
conveyance  to,  a  delivery  by,  another.  And  while  the  recipient  as 
such  may  not  be  a  violator  of  the  law,  his  receipt  of  the  liquor  from 
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the  carrier  necessarily  involves  a  violation  of  the  law  by  the  carrier 
that  illegally  conveys  it  to  him.  The  receipt,  then,  should  fairly  be 
deemed  to  be  in  violation  of  the  law  of  Iowa,  whether  the  carrier  alone 
or  the  recipient  as  well  be  punishable  therefor.  And  while  the  West 
Virginia  act  considered  in  the  Clark  Distilling  Co.  Case,  supra,  ex- 
pressly forbade  the  receipt  or  possession  of  liquor,  irrespective  of  the 
use  to  which  it  was  to  be  put,  the  Iowa  act,  in  our  judgment,  no  less 
effectually  covers  the  same  ground. 

Furthermore,  both  the  carrier  and  the  consignee  to  the  carrier's 
knowledge  intend  that  the  receipt  from  the  carrier  shall  be  in  violation 
of  Iowa  law ;  that  is,  they  intend  that  the  carrier  shall  convey  to  the 
consignee  in  violation  of  the  express  statutory  prohibition,  and  thus 
shall  effectuate  the  receipt  of  tlie  liquor  by  the  consignee  in  violation 
of  the  law. 

[5]  The  interest  of  the  consignee  is  clear.  But  the  carrier,  too, 
has  an  interest,  both  in  the  transportation  and  in  the  liquor  itself; 
as  bailee,  it  is  vested  with  legal  rights  and  subjected  to  obligations  in 
respect  thereto;  it  has  possession,  and  if  charges  are  not  prepaid  a 
lien  therefor.  No  reason  is  apparent  for  requiring  the  "interest"  of 
the  person  whose  intention  in  respect  to  the  receipt  of  the  liquor  is 
made  controlling  to  be  greater  or  other  than  that  of  a  carrier  or  bailee. 

Reference,  however,  is  made  to  Van  Winkle  v.  Delaware,  4  Boyce 
(27  Del.)  578,  91  Atl.  385,  Ann.  Cas.  1916D,  104,  in  which  the  form 
of  the  bill  as  it  was  originally  introduced  was  considered  as  demon- 
strating that  the  construction  here  adopted  is  unsound.  The  bill  in  its 
original  form  consisted  of  two  sections.  The  first  provided  that  the 
shipment  or  transportation  of  liquor  from  one  state  into  another, 
which  liquor  "is  intended  by  any  person  interested  therein,  directly 
or  indirectly,  or  in  any  manner  connected  with  the  transaction,"  to 
be  received,  possessed,  or  kept,  or  in  manner  used  in  violation  of  any 
law  of  such  state,  "enacted  in  the  exercise  of  the  police  power  of  such 
state,"  is  prohibited,  and  any  contracts  pertaining  to  such  transactions 
are  declared  to  be  null  and  void,"  and  "no  suit  or  action  shall  be  main- 
tained *  *  *  upon  any  such  contract  or  for  the  enforcement  or 
protection  of  any  alleged  rights"  based  upon  such  contract,  "or  for  the 
protection  in  any  manner  whatsoever  of  such  prohibited  transaction." 
The  second  section  provided  that  any  liquor  transported  into  any  state, 
or  remaining  therein  for  use,  consumption,  sale,  or  storage  shall,  upon 
arrival  within  the  boundaries  of  such  state,  and  before  delivery  to  the 
consignee,  be  subject  to  the  operation  and  effect  of  the  laws  of  such 
state  enacted  in  the  exercise  of  its  reserved  police  powers,  to  the  same 
extent  and  in  the  same  manner  as  though  such  liquor  had  been  pro- 
duced in  such  state.    H.  R.  17593,  62d  Congress. 

It  should  be  observed  at  the  outset  that  whatever  argument  may  be 
made,  based  upon  the  changes  that  the  text  underwent  in  its  course 
through  Congress,  in  support  of  the  proposition  that  the  phrase  "any 
person  interested  therein"  refers  exclusively  and  necessarily  to  one  in- 
terested in  the  property  other  than  as  mere  carrier  or  bailee,  will  with 
equal  strength  support  the  contention  that  the  Webb-Kenyon  Law  pro- 
hibited the  shipment  of  intoxicants  "only  when  the  liquor  is  intended 
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to  be  used  in  violation  of  the  law  of  the  state" — ^  contention  which  the 
Supreme  Court,  in  commenting  on  Van  Winkje  v.  State,  said  rested 
upon  an  entire  misconception  of  the  text  of  the  act 

The  importance  of  textual  changes  made  during  the  progress  of  a 
bill  through  a  Legislature  can  easily  be  overemphasized.  Motives  oth- 
er than  the  conscious  desire  or  deliberate  intent  of  the  legislative  body 
thereby  to  obtain  a  distinctly  different  result  are  readily  conceivable. 

The  Webb-Kenyon  Law  is  not  a  criminal  statute;  if  it  were,  the 
argument  that  only  those  acts  clearly  and  expressly  denounced  as  crimes 
could  be  deemed  within  its  purview  would  be  cogent.  But  when  the 
manifest  object  of  the  federal  law  is  to  give  a  free  rein  to  the  several 
commonwealths  to  make  effective  experiments  in  accordance  with  the 
wishes  of  their  respective  communities  in  checking  the  liquor  traffic 
and  its  attendant  evils,  the  contention  that  the  receipt  of  intoxicants 
cannot  be  deemed  to  he  in  violation  of  any  law  of  the  state  by  virtue 
of  the  fact  that  only  the  transportation  and  delivery  of  such  intoxi- 
cants, the  necessary  complement  of  the  receipt,  is  prohibited,  cannot 
be  sustained. 

The  object  of  the  federal  enactment  was  not  to  prohibit  the  personal 
use  or  the  public  sale  of  liquor,  but  to  remove  a  federal  incumbrance 
from  the  police  power  of  the  state  and  to  deprive  interstate  shipments 
of  intoxicants  of  the  immunity  and  privilege  which  they  had  thereto- 
fore enjoyed.  Each  state  could  then  determine  the  extent  of  regula- 
tion or  prohibition  deemed  by  it  to  be  best  suited  to  the  needs  of  its 
people.  Since  the  decision  in  Clark  Distilling  Co.  v.  Western  Maryland 
Railway,  supra,  there  can  be  no  question  that  the  Webb-Kenyon  Act 
removes  any  impediment  that  the  federal  supremacy  over  interstate 
commerce  would  interpose  to  the  exercise  of  this  power  by  the  state. 

There  is  nothing  in  Adams  Express  Co.  v.  Kentucky,  supra,  contrary 
to  the  conclusion  here  reached.    That  case  decided  only : 

"That,  as  the  court  of  last  resort  of  Kentucky,  into  which  liquor  had  been 
shipped,  had  held  that  the  state  statute  did  not  forbid  shipment  and  receipt  of 
Uquor  for  personal  use,  therefore  the  Webb-Kenyon  A(^  did  not  apply,  since  it 
only  applied  to  things  which  the  state  law  prohibited." 

See  Clark  Distilling  Co.  v.  West  Maryland  Railway,  242  U.  S.  311, 
324,  37  Sup.  Ct.  180,  61  L.  Ed.  326,  L.  R.  A.  1917B,  1218. 

Attention  should  be  called  to  the  Postal  Department  Appropriation 
Act  of  March  3,  1917,  and  to  Resolution  No.  57  of  March  4,  1917, 
postponing  the  effective  date  of  section  5  thereof  to  July  1,  1917.  This 
act  forbids  the  interstate  transportation  of  intoxicating  liquors  into 
any  state  the  laws  of  which  prohibit  the  manufacture  or  saJe  therein 
of  intoxicating  liquors  for  beverage  purposes. 

The  decree  will  be  reversed,  and  the  cause  remanded,  with  directions 
to  dismiss  the  bill. 
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(243  Fed.  149) 
MORGAN'S  LOUISIANA  &  T.  R.  &  S.  S.  CO.  et  al.  y.  ISAAO  JOSBPH 

IRON  CO. 

(Ciiciiit  Court  of  Appeals,  Sixth  Circuit.    June  5^  1917.) 

No.  2004. 

1.  ComCKBCB  ^=»96 — ^INTEBSTATB  OOMHERCE  COlOaSSION — FllVDINOS — ^RXVIEW. 

A  finding  of  tbe  Interstate  C6mmerce  Conunission  that  a  through  rate 
from  Houston  to  Chicago  was  unreasonable,  so  far  as  it  exceeded  the 
sum  of  the  local  rates,  will  not  he  disturbed,  when  supported  by  eri- 
dence,  though  tbe  local  rate  from  Houston  to  New  Orleans,  used  as  a 
basis  of  comparison,  applied  only  to  shipments  destined  to  points  be- 
yond New  Orleans  to  which  no  through  rates  were  published;  no  other 
rate  from  Houston  to  New  Orleans  being  shown,  and  there  being  no  at- 
tempt to  show  any  reas<Hi  for  any  distinction  between  Chicago  and  other 
points  beyond  New  Orleans. 

[Ed.  Note. — For  other  cases,  see  Commeroe,  Cent  Dig.  |  148.] 

2,  Evidence  «s»46— Judioiai.  NonoB--OBDEB8  of  Intebstate  Commebce  Com- 

mission. 

Where,  in  an  action  to  enforce  an  order  of  reparation  by  the  In- 
terstate Conmierce  Commission,  a  demurrer  was  sustained  to  an  answer 
alleging  that  the  Commission  had  rescinded  such  order,  and  an  appeal 
was  taken,  the  Circuit  Court  of  Appeals  may  judicially  notice  subsequent 
proceedings  of  the  Interstate  Commerce  Commission,  resulting  in  the  rein- 
statement of  such  order,  though  not  brought  to  the  attention  of  the  court 
below,  eq;>ecially  where  they  are  practically  admitted  by  counsel. 

[Ed.  Note. — For  other  cases,  see  Bridence,  Cent.  Dig.  §  68.] 

S.  Affbal  and  Eb&ob  €=»170(1) — ^Review — ^Mattsbs  Not  Pbesented  Below. 

Such  later  proceeding  of  the  Interstate  Commerce  Commission  would 
be  passed  on  by  the  Circuit  Court  of  Appeals,  rather  than  to  subject  the 
parties  to  the  delay  and  expense  of  taking  further  steps  in  the  court  below, 
especially  since  the  question  concerning  the  setting  aside  of  the  order 
of  reparation  becomes  one  of  a  moot  character,  in  view  of  the  later  pro- 
ceeding, and  no  attempt  was  made,  and  no  purpose  was  expressed,  by  the 
railroads,  either  before  the  Commission  or  in  the  lower  court,  to  offer  evi- 
dence tending  to  overcome  the  prima  fade  effect  oC  the  order  of  repara- 
tion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  1035.] 

4.  Commebce  ^s»88 — Intebstate  Commebce — Obdebs — Success  of  Obdbbs. 

Where  the  Interstate  Commerce  Commission  made  three  reports  on  an 
application  for  reparation,  the  first  of  which  granted  reparation  and  was 
rescinded  by  the  second  report,  and  the  last  report  affirmatively  showing 
that  it  was  supplementary  to  the  other  reports  and  designed  to  give 
effect  to  them,  and  provided  for  re-entry  of  the  order  for  reparation,  the 
three  reports  should  be  read  together. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  |S  139,  141.] 

K.  Affbal  and  Ebbob  ^=»719(9) — ^Assignments  of  Ebbobs — ^Allowance  of 
Counsel  Fees. 

The  contention  that  an  allowance  of  counsel  fees  in  a  judgment  sus- 
taining a  demurrer  was  premature  will  not  be  passed  on,  where  error  is 
not  assigned  to  this  feature  of  the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  3490.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
cm  IZHstrict  of  Ohio;  Howard  C.  Hollister,  Judge. 

^=>For  other  cases  see  same  topic  St  KEY -NUMBER  In  all  Ker-Numbered  Digests  A  Indexes 
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Action  by  the  Isaac  Joseph  Iron  Company  against  Morgan's  Louisi- 
ana &  Texas  Railroad  &  Steamship  Company  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.    Affirmed. 

Fred.H.  Wood,  of  New  York  City,  Denegre,  Leovy  &  Chaffe,  of 
New  Orleans,  La.,  and  Harmon,  Colston,  Goldsmith  &  Hoadly,  of  Cin- 
cinnati, Ohio,  for  plaintiffs  in  error. 

Harry  C.  Barnes,  of  Cincinnati,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  This  was  an  action  to  recover 
$682.34  with  interest,  as  damages  resulting  from  the  exaction  of  an  al- 
leged unreasonable  and  unjustly  discriminatory  joint  through  rate  for 
the  transportation  of  certain  shipments  of  scrap  iron  in  carloads  from 
Houston,  Tex.,  to  Chicago,  111.  An  order  of  reparation  for  payment  of 
this  sum  and  interest  had  previously  been  made  by  the  Interstate  Com- 
merce Commission  on  complaint  of  the  present  defendant  in  error, 
herein  called  the  Iron  Company,  against  the  plaintiffs  in  error,  here 
called  the  Railroads.  The  complaint  was  filed  with  the  Commission 
May  14,  1914,  and  the  report  and  order  of  the  Commission  finding 
such  through  rate  to  be  unreasonable  were  entered  November  2,  1915. 
The  ground  of  this  finding  was  that  the  rate  charged  exceeded  the  sum 
of  the  intermediate  rates  concurrently  charged  over  the  same  lines  be- 
tween Houston  and  Chicago.  An  application  made  to  the  Commission 
on  behalf  of  the  Railroads  for  authority  to  continue  higher  through 
rates  on  scrap  iron  between  the  points  mentioned  than  the  sum  of  the 
intermediate  rates  was  heard  with  the  complaint  of  the  Iron  Company 
and  was  denied  at  the  time  the  finding  and  award  of  reparation  were 
made.  The  amount  embraced  in  the  Commission's  order  of  reparation 
was  the  difference  between  the  through  rate  exacted  and  a  com- 
bination rate  based  on  the  intermediate  rates.  The  petition  al- 
leges that  the  Railroads  did  not  comply  with  the  order  of  the  Commis- 
sion and  that  they  refuse  to  pay  the  sum  awarded.  The  answer  of  the 
Railroads  is  confined  to  an  allegation  that  on  March  16,  1916,  the  Inter- 
state Commerce  Commission  set  aside  the  order  mentioned  in  the  peti- 
tion, and  to  a  prayer  for  dismissal,  with  costs.  The  Iron  Company  de- 
murred to  the  answer  on  the  ground  that  it  does  not  constitute  a  de- 
fense ;  and,  upon  the  familiar  rule  that  a  demurrer  searches  the  record, 
the  Railroads  insisted  that  the  petition  fails  to  state  a  cause  of  action. 
The  demurrer  was  in  terms  overruled  as  to  the  petition  and  sustained 
as  to  the  answer;  and,  the  Railroads  not  desiring  to  amend  the  an- 
swer, judgment  was  entered  for  the  Iron  Company,  with  interest  and 
costs,  including  an  attorney's  fee.  The  Railroads  bring  the  questions 
here  upon  the  writ  of  error. 

The  Railroads  base  their  contention  upon  two  grounds.  One  con- 
cerns a  rate  from  Houston  to  New  Orleans  which  was  employed  in 
making  up  the  sum  of  the  intermediate  rates,  and  the  other  relates  to 
the  effect  of  the  allied  setting  aside  of  the  reparation  order.  The 
contention  in  respect  of  the  rate  so  employed  grows  out  of  this  state 
of  fact:    A  proportional  rate  of  ^^  cents  per  100  pounds  in  carloads 
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was  at  this  time  in  effect  from  Houston  to  New  Orleans,  "when  destin- 
ed to  points  beyond  to  which  no  through  rates"  were  published;  and 
since  the  through  rate  in  question  of  30  cents  per  100  pounds,  or  $6  per 
ton,  prevailed  between  Houston  and  Chicago,  via  New  Orleans,  it  is 
urged  that  the  application  of  the  proportional  rate  mentioned  was  re- 
stricted to  points  beyond  New  Orleans,  between  which  and  Houston  no 
through  rates  had  been  published.  No  rate  other  than  9^^  cents  per 
100  pounds  from  Houston  to  New  Orleans  is  shown.  As  respects  this 
rate  and  the  through  rate  from  Houston  to  Chicago  the  Commission 
said: 

"We  hold  that  the  9%  cents  proportional  rate  was  not  so  restricted  or 
limited  as  to  make  It  Inapplicable  as  a  factor  in  constructing  a  through  rate 
to  Chicago  had  there  been  no  joint  rate  in  effect.  We  find  upon  consideration 
of  all  the  facts  that  Joint  through  rate  of  30  cents  per  100  pounds  was  unrea- 
sonable <o  the  extent  that  it  exceeded  the  combination  of  intermediate 
[rates]  concurrently  in  effect,  i.  e.,  $5.21  per  ton." 

This  was  in  harmony  with  the  holding  of  the  Commission  in  Windsor 
Turned  Goods  Co.  v.  C.  &  O.  Ry.  Co.  (1910)  18  Interst.  Com.  Com'n 
Rep.  162,  164,  where  it  was  said : 

"  •  •  •  The  fair  measure  of  the  reasonableness  of  a  Joint  through  rate 
that  exceeds  the  combination  between  the  same  points  via  the  same  route  is, 
and  will  hereafter  be  held  to  be,  the  lowest  c-ombination  that  would  law- 
fully apply  if  the  joint  rate  were  canceled." 

[  1  ]  Whether  the  conclusion  so  reached  by  the  Commission  was  in- 
tended to  be  one  of  law,  rather  than  one  of  fact,  touching  the  applica- 
tion of  the  proportional  rate  of  9^^  cents,  is  not  entirely  clear.  Nor 
need  we  consider  this  feature  of  the  case ;  for  it  is  plain  that  the  Com- 
mission's conclusion  of  fact  that  the  30-cent  through  rate  was  unrea- 
sonable, so  far  as  it  exceeded  the  sum  of  the  proportional  rate  per  100 
pounds  from  Houston  to  New  Orleans  and  the  existing  local  rate  per 
100  pounds  from  New  Orleans  to  Chicago  (26^/2o  cents),  is  not  with- 
out support  in  the  evidence  and  must  be  accepted  by  us.  The  fact  that 
the  Railroads  were  willing  to  accept  91/2  cents  to  New  Orleans  on 
traffic  extending  beyond  New  Orleans  certainly  had  a  tendency  to  show 
that  this  was  a  reasonable  rate  for  all  such  traffic  regardless  of  the  des- 
tination; and  there  was  no  attempt  to  show  a  good  reason  for  any 
distinction  between  Chicago  and  other  points. 

It  remain^  to  consider  whether  we  are  bound  to  conclude  that  the 
order  of  reparation  was  intended  permanently  to  be  set  aside.  It  is 
true,  as  we  have  seen,  that  the  answer  alleges  that  on  March  16,  1916, 
the  Commission  set  aside  the  order,  and  that  according  to  the  tran- 
script this  was  met  simply  by  demurrer.  We  assume  that  if  the  Com- 
mission had  intended  to  rescind  its  order  permanently,  for  instance,  as 
an  improvident  order,  the  demurrer  to  the  answer  should  have  been 
overruled ;  ^  but  it  appears  that  the  Commission  had  no  such  intention. 

1  The  question  thus  assumed,  and  not  intended  to  be  decided,  pertains 
broadly  to  the  rate-making  power  of  the  Commission,  since  the  order  so  set 
aside  involves,  not  merely  reparation  in  the  form  of  damages,  but  also  the 
Commission's  finding  that  the  through  rate  in  issue  was  unreasonable  to  the 
extent  stated  in  the  Commission's  report  and  incorporated  by  reference  into 
its  reparation  order;    in  other  words,  would  permanent  rescission  of  such 

15C  C.C.A.— 2 
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The  learned  counsel  for  the  Railroads  frankly  stated  in  oral  argument 
that  the  Commission  thereafter  reinstated  the  order.  Further,  counsel 
for  the  Iron  Company  sets  out  in  his  brief,  without  objection  or  denial 
of  opposing  counsel,  what  purports  to  be  a  copy  of  the  alleged  rescind- 
ing order ;  this  is  true,  also,  of  a  later  report  the  Commission  made  up- 
on the  subject,  June  29th  following;  and  this  report  appears  under  that 
date  in  40  Interst.  Com.  Com'n  Rep.  525,  526.  The  rulings  upon  the  de- 
murrer were  made  below  on  July  5,  and  the  judgment  was  entered  Au- 
gust 8,  1916;  and  while  it  does  not  appear  that  the  proceedings  of  the 
Commission  had  been  called  to  the  attention  of  the  court  below,  yet, 
concededly,  if  this  had  been  done  either  through  pleadings  or  an  ap- 
proved report  of  the  proceedings,  a  temporary  setting  aside  and  a  re- 
entry of  the  reparation  order  would  have  been  disclosed. 

[2,3]  However,  since  the  Commission's  adoption  of  the  later  pro- 
ceedings is  in  practical  effect  admitted  by  counsel,  we  see  no* reason 
why  they  should  not  be  judicially  noticed  and  passed  on  here,  rather 
than  to  subject  the  parties  to  the  delay  and  expense  of  taking  further 
steps  in  the  court  below.  Butler  v.  Eaton,  141  U.  S.  240,  244,  11  Sup. 
Ct.  985,  35  L.  Ed.  713.  And  see  A.  J.  Phillips  Co.  v.  Grand  Trunk 
Western  Ry.  Co.,  195  Fed.  12,  16,  115  C.  C.  A.  94  (C.  C.  A.  6) ;  Robin- 
son v.  Bait.  &  Ohio  R.  R.,  222  U.  S.  506,  512, 32  Sup.  Ct.  114,  56  L.  Ed. 
288.  Indeed,  the  question  concerning  the  setting  aside  of  the  order  of 
reparation  becomes  one  of  a  moot  character  in  view  of  the  later  admit- 
ted proceedings,  and  this  of  itself  justifies  their  consideration  (Keely  v. 
Ophir  Hill  Consol.  Mining  Co.,  169  Fed.  601,  605,  606,  95  C.  C.  A.  99, 
and  citations  [C.  C.  A.  8]);  and  above  all  (apart  from  the  alleged  re- 
scission) no  attempt  was  made  and  no  purpose  expressed  by  the  Rail- 
roads, either  before  the  Commission  or  in  the  court  below,  to  offer 
evidence  that  would  have  tended  to  overcome  the  prima  facie  effect  of 
an  order  of  reparation  like  the  present  one  (Meeker  &  Co.  v.  Lehigh 
Valley  R.  R.,  236  U.  S.  412,  430,  35  Sup.  Ct.  328,  59  L.  Ed.  644,  Ann. 
Cas.  1916B,  691 ;  Darnell-Taenzer  Lumber  Co.  v.  Southern  Pac.  Co., 
221  Fed.  890,  892,  137  C.  C.  A.  460  [C.  C.  A.  6]). 

Turning  then  to  a  consideration  of  the  Commission's  action  as  it  is 
reported  in  40  Interst.  Com.  Com'n  Rep.  525,  526,  it  appears  that  the 
report  of  June  29th  was  a  "supplemental  report,"  the  Commission  with 
one  dissent  stating  (page  525) : 

*'This  case  was  reopened  upon  defendants*  petition  for  further  considera- 
tion upon  brief.  The  ori^nal  report  appears  in  37  Interst  Com.  Com*n  Rep. 
501.  •  ♦  •  Orders  were  entered  for  reparation  and  denying  relief  from 
the  aggregate  of  intermediates  rule  of  the  fourth  section.  When  the  case  was 
reopened,  the  order  for  reparation  was  vacated  and  set  aside,  but  the  fourth 
section  order  was  continued  In  fuU  force  and  effect." 

And  further  (page  526) : 

"We  adhere  to  our  previous  decision,  and  will  accordingly  re-enter  the 
order  for  reparation.     The  petition  for  rehearing  was  filed  because  certain 

an  order  be  the  substantial  equl\  alent  of  an  original  finding  that  the  through 
rate  was  reasonable,  and  so  amount  to  a  negative  order  within  the  meaning 
of  Procter  &  Gamble  v.  United  States,  225  U.  S.  2S2,  292,  32  Sup.  Ct.  761,  56 
L.  Ed.  1091?  This  precise  question  does  not  appear  to  have  been  involved  In 
any  decision  that  has  come  to  oui;  attention. 
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carriers  confitnied  onr  decision  hs  a  ruling  that  all  restricted  proportional 
nites  were  to  be  considered  in  determining  whether  or  not  the  through  rate 
exceeds  the  aggregate  of  the  intermediate  rates.  It  is  to  be  understood  that 
we  are  dealing  only  with  the  facts  in  this  case,  including  the  fact  that  the  pro- 
portional rate  in  question  was  not  so  properly  restricted  or  limited  as  to  make 
its  application  definite,  clear,  or  ascertainable,  and  what  we  have  here  held  is 
not  to  be  construed  as  applicable  in  cases  where  the  use  of  proportional  rates 
is  properly  defined.*' 

[4]  Thus  it  appears  that  the  first  two  reports  the  one  referred  to  in 
the  petition  and  the  other  in  the  answer,  were  made  in  the  same  pro- 
ceeding, and  the  last  report,  the  one  of  June  29th,  affirmatively  shows 
that  it  is  supplementary  to  the  other  reports  and  designed  to  give  effect 
to  them ;  and  so  we  think  the  case  falls  fairly  within  the  course  sanc- 
tioned in  Meeker  &  Co.  v  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  412,  428, 
35  Sup.  Ct.  328,  59  L.  Ed.  644,  Ann.  Cas.  1916B,  691,  where,  in  re- 
spect of  two  reports  made  by  the  Commission  in  the  same  proceeding, 
the  later  one  affirmatively  showing  that  it  was  made  to  supplement  and 
give  effect  to  the  original,  it  was  held  that  they  should  be  read  together. 
Darnell-Taenzer  Lumber  Co.  v.  Southern  Pac.  Co.,  supra. 

[5]  It  is  objected  in  a  supplemental  brief  of  counsel  for  the  Rail- 
roads, that  the  judgment  is  erroneous  in  its  allowance  of  an  attorney's 
fee  as  part  of  the  costs  of  suit.  The  point  made  is  that  the  statute  al- 
lows such  a  fee  only  in  a  case  where  the  petitioner  shall  "finally  pre- 
vail'' (Act  June  18,  1910,  c.  309,  §  13,  36  Stat.  554,  §  16  [Comp.  St. 
1916,  §  8584]),  and  consequently  that  the  fee  was  prematurely  taxed; 
reliance  being  placed  upon  the  decision  in  Missouri  Pacific  Ry.  Co. 
V.  C.  E.  Ferguson  Saw  Mill  Co.,  235  Fed.  474,  482,  149  C.  C.  A.  20 
(C.  C.  A.  8).  We  are  not,  however,  called  upon  to  pass  on  the  ques- 
tion, since  error  is  not  assigned  to  this  feature  of  the  judgment,  though 
it  may  be  observed  that  the  practice  pursued  below  has  apparently  re- 
ceived sanction  in  Meeker  &  Co.  v.  Lehigh  Valley  R.  R.  Co.,  supra, 
236  U.  S.  433,  35  Sup.  Ct.  328,  59  L.  Ed.  644,  Ann.  Cas.  1916B,  691, 
and  Mills  v.  Lehigh  Valley  R.  R.,  238  U.  S.  473,  482,  35  Sup.  Ct.  888, 
59  L.  Ed.  1414.  And  see  Mills  v.  Lehigh  Valley  R.  Co.  (D.  C.)  226 
Fed.  812,  814.  Although  an  additional  fee  is  asked  here,  we  think 
that,  in  view  of  the  amount  involved,  as  above  stated,  and  of  the  fee 
awarded  below,  $500,  no  further  allowance  should  be  made. 

The  judgment  will  be  affirmed. 


(243  Fed.  153) 

BALTIMORE  &  O.  "R.  CO.  v.  UNITED  STATES. 

(Circuit  Ck)urt  of  Appeals,  Sixth  Circuit    May  8,  1917.) 

No.  2910. 

1.  Master  and  Sekvant  ^=:»13 — Hours  of  Service  Act — Railroads — Tele- 
graph Operators. 

Hours  of  Service  Act  (Act  March  4.  1907,  c.  2939)  §  2,  34  Stat.  1415 
(Comp.  St  1916,  §  8678),  declares  that  it  shall  be  unlawful  for  any  common 
carrier  to  permit  or  require  any  telegraph  operator  or  train  dispatcher  to 
remain  on  duty  in  towers,  ottices,  or  stations  operated  only  during  the  day- 
time for  longer  than  13  hours,  except  in  case  of  an  emergency,  when  such 

^s^For  other  cases  see  eame  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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employes  may  be  permitted  to  be  and  remain  on  duty  for  4  additional 
hours  in  a  24-hour  period,  not  exceeding  3  days  in  any  week.  Section  3 
(Comp.  St  1916,  §  8679)  declares  that  any  such  common  carrier,  permitting 
or  requiring  any  employ^  to  remain  on  duty  in  violation  of  section  2, 
shall  be  liable  to  a  prescribed  penalty,  but  that  the  provisions  of  the  act 
shall  not  apply  in  any  case  of  casualty,  or  unavoidable  accident,  or  the 
act  of  God.  Held,  that  the  exertion  contained  in  section  3  applies  to 
telegraph  operators,  regardless  of  the  proviso  allowing  them  to  be  kept  on 
duty  for  17  hours  in  case  of  an  emergency. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  14.] 

2.  Master  ANn  Servant  ^=»13 — Hours  of  Service  Act — Railroads — ^Tele- 
graph Operators. 

At  a  station  where  the  only  employ^  was  both  agent  and  telegrapher,  the 
pipe  leading  up  from  a  pump  through  the  bottom  of  a  water  tank  used 
for  engines  sprung  a  leak,  so  that  it  could  not  be  drained.  The  weather 
was  extremely  cold,  and  the  agent,  recognizing  that,  if  water  was  al- 
lowed to  stand  in  the  pipe  without  any  pumping,  it  would  freeze  and 
the  system  be  disabled,  communicated  to  his  superiors  and  was  directed  to 
remain  on  duty  during  the  night,  keeping  up  steam  and  operating  the 
pump  at  frequent  intervals.  It  did  not  appear  that  it  would  have  been 
impossible  to  have  relieved  the  operator  within  the  17-hour  period  pre- 
scribed by  Hours  of  Service  Act,  §  2.  Section  3  of  the  act,  prescrihing  a 
penalty  for  violation  of  the  provisions  of  section  2,  declares  that  such  pro- 
visions shall  not  apply  in  any  case  of  casualty  or  unavoidable  accident. 
Held  that,  as  a  casualty  or  unavoidable  accident,  to  take  the  case  out  of 
the  emergency  provision  referred  to  in  section  2,  must  be  more  than 
some  occurrence  of  a  more  or  less  trltling  nature,  which  might  possibly  be 
foreseen,  it  was  a  violation  of  the  act  to  retain  the  agent  and  telegraph 
operator  on  duty  for  more  than  17  hours;  it  not  appearing  that  the 
opening  of  the  leak  was  unavoidable. 

[Ed.  ^ote. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  14.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio;   John  H.  Clarke,  Judge. 

Action  by  the  United  States  against  the  Baltimore  &  Ohio  Railroad 
Company.  There  was  a  judgment  for  the  United  States,  and  defend- 
ant brings  error.    Affirmed. 

S.  H.  Tolles  and  R.  C.  Hyatt,  both  of  Cleveland,  Ohio,  for  plaintiff 
in  error. 

Pliilip  J.  Doherty,  of  Washington,  D.  C,  and  E.  S.  Wertz,  U.  S. 
Atty.,  of  Cleveland,  Ohio,  for  the  United  States. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges, 

DENISON,  Circuit  Judge.  In  an  action  for  the  penalty  for  violat- 
ing the  Hours  of  Service  Act  (34  Stat.  p.  1415),  the  court  below  di- 
rected a  verdict  in  favor  of  the  government,  and  the  railroad  company, 
defendant  below,  brings  error. 

The  controlling  facts  are  not  in  dispute.  At  a  small  station,  named 
Sandyville,  Hoover  was  the  sole  railroad  employe.  The  station  was 
open  only  in  the  daytime,  and  Hoover  was  both  agent  and  telegrapher. 
In  addition,  it  was  his  duty  to  operate,  at  intervals,  a  steam  pumping 
engine,  so  as  to  keep  full  the  water  tank  used  for  supplying  engines. 

^=»For  other  cases  see  ssme  topic  &  KBY-NUMBBR  in  all  Kej-Numbered  Digests  4  Indesea 
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Customarily  this  pump  was  not  used  at  all  during  the  night.  January 
13,  1914,  was  one  of  the  coldest  days  in  the  winter.  At  5 :30  in  the 
afternoon,  near  the  end  of  his  period  of  service,  Hoover  found  that, 
because  of  a  defect  which  had  developed  in  some  unknown  way,  the  pipe 
leading  from  the  pump  to  the  tank  could  not  be  drained,  and  he  knew 
that,  if  the  water  was  allowed  to  stand  in  it  without  any  pumping  being 
done,  it  would  freeze  and  the  water  supply  system  would  be  disabled. 
It  thereupon  became  apparent  that  some  one  must  stay  during  the 
night,  keep  up  steam  in  the  boiler,  and  run  the  pump  for  a  few  min- 
utes at  frequent  intervals.  He  wired  the  division  superintendent,  and 
was  directed  to  stay  until  relieved.  He  was  not  relieved  until  6 :30  a. 
m.,  January  14th,  making  nearly  24  hours  of  continuous  service.  It 
may  be  assumed  that  it  was  impossible  to  obtain  any  help  or  relief 
from  the  nearby  village  of  Sandyville,  and  that  after  the  report  reached 
the  superintendent's  office  there  was  no  regular  train,  on  which  relief 
could  have  been  sent  from  division  headquarters  or  from  any  station 
where  employes  were  available,  until  the  train  on  which  the  relief 
was  sent ;  but  at  Valley  Junction,  five  miles  away,  three  engines  cus- 
tomarily lay  overnight,  and  did  so  the  night  of  January  13th. 

[1]  Those  sections  of  the  Hours  of  Service  Act  which  are  here 
involved  are  sections  2  and  3,  and  they  are  quoted  in  the  margin.^  It 
is  plain  that  Hoover  belonged  in  the  class  of  telegraph  operators,  and 
that  the  proviso  of  section  2,  considered  by  itself,  was  an  absolute  pro- 
hibition of  his  employment  for  more  than  17  consecutive  hours;  but 
it  is  claimed  that  the  proviso  of  section  3  contemplates  certain  instances 
where  the  act  should  not  apply  at  all,  and  it  is  said  that  what  happen- 
ed here  was  a  "casualty  or  unavoidable  accident,"  and  hence  that 
service  even  for  more  than  17  hours  was  not,  necessarily,  a  violation  of 

1  Sec.  2.  That  It  shall  be  unlawful  for  any  common  carrier,  its  officers  or 
agents,  subject  to  this  act  to  require  or  permit  any  employ^  subject  to  this 
act  to  be  or  remain  on  duty  for  a  longer  period  than  sixteen  consecutive 
hours,  and  whenever  any  such  enJploy6  of  such  common  carrier  shall  have 
been  continuously  on  duty  for  sixteen  hours  he  shall  be  relieved  and  not 
required  or  permitted  again  to  go  on  duty  until  he  has  had  at  least  ten  con- 
secutive hours  off  duty :  •  •  •  Provided,  that  no  <H)erator,  train  dispatcher, 
or  other  employ^  who  by  the  use  of  the  telegraph  or  telephone  dispatches,  re- 
ports, transmits,  receives,  or  delivers  orders  pertaining  to  or  affecting  train 
movements  shall  be  required  or  permitted  to  be  or  remain  on  duty  for  a 
longer  period  than  nine-hours  in  any  twenty-four  hour  period  in  all  towers,  offi- 
ces, places,  and  stations  continuously  operated  night  and  day,  nor  for  a  longer 
period  than  thirteen  hours  in  all  towers,  offices,  places,  and  stations  operated 
only  during  the  day  time,  except  in  case  of  emergency,  when  the  employ^  nam- 
ed in  this  proviso  may  be  permitted  to  be  and  remain  on  duty  for  four  addition- 
al hours  in  a  twenty-four  hour  period  on  not  exceeding  three  days  in  any  week. 

Sec.  3.  That  any  such  common  carrier,  or  any  officer  or  agent  thereof,  re- 
quiring or  permitting  any  employ^  to  go,  be  or  remain  on  duty  in  violation  of 
the  second  section  hereof,  shall  be  liable  to  a  penalty  of  not  to  exceed  five 
hundred  dollars  for  each  and  every  violation :  ♦  •  •  Provided,  that  the 
provisions  of  this  act  shall  not  apply  in  any  case  of  casualty  or  unavoidable 
accident  or  the  act  of  God ;  nor  where  the  delay  was  the  result* of  a  cause  not 
known  to  the  carrier  or  its  officer  or  agent  in  charge  of  such  employ^  at  the 
time  said  employ^  left  a  terminal,  and  which  could  not  have  been  foreseen : 
Provided,  further,  that  the  provisions  of  this  act  shall  not  apply  to  the  crews 
of  wrecking  or  relief  trains. 
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the  law.  In  reply,  it  is  urged  that  telegraphers  and  those  of  similar 
duties,  and  who  are  covered  by  the  proviso  of  section  2,  constitute  a 
class  by  themselves,  the  burdens  and  exemptions  of  which  are  exhaus- 
tively covered  by  this  section  2  proviso,  and  which  class  is  wholly  be- 
yond the  scope  of  the  proviso  of  section  3. 

We  are  constrained  to  think  that  the  proviso  of  section  3  may  apply 
to  telegraphers  as  well  as  to  other  employes.  The  interrelation  of  the 
two  sections  compels  this  conclusion.  Section  2  is  the  only  section 
vjiich  undertakes  to  say  what  acts  shall  be  prohibited,  and  section  3,  as 
an  independent  section,  has  no  office  except  to  provide  for  the  punish- 
ment of  those  who  violate  section  2.  In  its  opening  lines,  it  expressly 
refers  to  section  2,  and  there  is  no  penalty  for  the  employment  of  a 
telegrapher  for  more  than  17  hours,  excepting  as  section  3  prescribes 
A  penalty.  So  it  cannot  be  thought  that,  because  the  proviso  is  found 
within  the  limits  of  section  3,  it  does  not  apply  to  section  2  with  per- 
cisely  the  same  force  as  if  it  had  been  appended  to  section  2. 

Further,  the  language  of  the  proviso  is  all-embracing.  It  says  *'that 
the  provisions  of  this  act  shall  not  apply  in  any  case  of  casualty. 
*  *  *  "  To  hold  that  in  spite  of  this  declaration  some  of  the  "pro- 
visions of  this  act"  nevertheless  did  apply  in  case  of  casualty,  just  the 
same  as  if  this  proviso  did  not  exist,  it  seems  to  us  would  be  to  ig- 
nore the  plain  terms  of  the  law.  The  "emergency"  provision  itself, 
of  section  2,  is  one  of  the  things  superseded  when  the  "casualty"  hap- 
pens. 

[2]  If  the  "emergency"  which  will  permit  17  hours'  service  under 
section  2,  and  the  "casualty  or  unavoidable  accident"  required  to  in- 
voke the  proviso  of  section  3,  were  the  same  thing,  there  would  be  rea«- 
son  to  say  that  the  latter  proviso  did  not  cover  the  cases  reached  by 
the  former;  but  there  is  not  only  a  presumption  of  a  difference  in 
meaning  from  the  fact  that  the  words  are  selected  and  put  into  con- 
trast, but  they  inherently  imply  distinction.  Congress  would  naturally 
have  foreseen  that,  in  the  course  of  railroad  service,  there  would  be 
a  great  number  of  unexpected  conditions  which  would  require  the  serv- 
ice of  a  telegrapher  for  a  few  extra  hours,  and  which  well  might  be 
termed  emergencies,  but  which  would  not  at  all  rise  to  the  scope  of  an 
act  of  God,  an  unavoidable  accident,  or  a  casualty.  While  "casualty" 
and  "unavoidable  accident"  are  terms  broad  enough  to  cover  many 
rather  trifling  things,  yet  their  association  in  this  section  and  their 
contrast  with  the  "emergency"  of  another  section  indicate  that  they 
were  not  used  in  any  such  broad  sense,  but  only  with  reference  to  those 
extremer  cases  which  justify  coupling  them  up  with  "act  of  God." 
This  construction  has  been  adopted  by  those  Circuit  Courts  of  Appeals 
which  have  passed  on  the  question.  United  States  v.  Mo.  Pac.  (C.  C. 
A.  8)  213  Fed.  169,  130  C.  C.  A.  5 ;  San  Pedro  Ry.  v.  United  States 
(C.  C.  A.  9)  220  Fed.  737,  136  C.  C.  A.  343;  Denver  Ry.  v.  United 
Sta^s  (C.  C.  A.  8)  233  Fed.  62,  65, 147  C.  C.  A.  132. 

With  this  view  of  the  act,  we  cannot  regard  the  accident  which  hap- 
pened here  as  a  thing  justifying  the  exemption  given  by  the  proviso 
of  section  3.  It  rather  belonged,  and  distinctly  so,  in  the  class  of 
"emergencies."    The  record  does  not  disclose  the  precise  nature  of  the 
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occurrence,  but  the  pipe  leading  up  from  the  pump  through  the  bottom 
of  the  tank,  up  through  the  water  and  discharging  near  the  top,  in  some 
way  sprung  a  leak  or  broke  off  in  that  part  which  was  submerged  in 
the  water  in  the  tank,  with  the  resuh  that  the  pipe  could  not  be 
drained  at  the  pump  without  also  draining  the  tank.  No  one  knows 
why  this  occurred.  It  apparently  was  one  of  the  ordinary  defects 
which  continually  develop  in  the  operation  and  use  of  any  mechanical 
apparatus.  It  cannot  rightly  be  called  a  "casualty,"  under  this  sec- 
tion, and,  though  it  was  an  "accident,''  no  one  can  say  it  was  unavoid- 
able. If  this  precise  occurrence  had  occurred  to  the  mind  of  the  drafts- 
man of  the  act,  his  very  natural  inference  would  have  been  that  4  hours 
of  extra  time  was  enough  to  allow  for  such  a  contingency.  For  defi- 
nitions of  "emergency,"  confirming  or  supporting  our  interpretation, 
see  United  States  v.  Denver  Ry.  (C.  C.  A.  8)  220  Fed.  293,  136  C.  C. 
A.  275 ;  United  States  v.  So.  Pac.  (C.  C.  A.  8)  209  Fed.  562,  126  C.  C. 
A.  384;  United  States  v.  Mo.  Pac.  (D.  C.)  235  Fed.  944. 

A  consideration  of  some  further  facts  shows  that  this  construction 
does  not  put  upon  this  railroad  any  such  degree  of  hardship  as  to  make 
us  hesitate  to  adopt  it.  If  it  was  not  practicable  to  instruct  Hoover  to 
let  the  water  run,  even  if  it  drained  the  tank,  all  that  was  needed  was 
a  man  with  the  skill  of  an  ordinary  fireman.  There  were,  at  this  time, 
three  firemen,  not  on  duty,  only  5  miles  away,  and  no  reason  appears 
why  the  necessary  relief  could  not  have  been  had  from  that  source  with 
the  sUght  trouble  involved  in  sending  an  engine  5  miles.  If  this  was 
not  practicable,  the  city  of  Canton  was  only  12  miles  away,  and,  in  the 
absence  of  proof,  it  was  right  to  presume  that  relief  could  well  have 
been  sent  from  Canton. 

The  judgment  below  is  affirmed. 


(243  Fed.  157) 

KNUPP  et  al.  v.  BELL  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit     May  1,  1917.) 

No.  1495. 

1.  Yen  DOB  AND  Purchaser  ^=»119 — Contracts — Rescission. 

Complainants  purchased  land,  paying  part  of  the  consideration,  and 
executing  notes  and  a  deed  of  trust  for  the  remainder.  A  year  thereafter 
they  asserted  that  defendants*  title  was  defective,  but,  after  submitting 
the  question  to  an  attorney,  they  paid  the  notes  maturing  at  that  time. 
When  notes  due  two  years  after  the  execution  of  the  contract  matured, 
complainants  demanded  a  rescission  of  the  contract  on  account  of  the 
alleged  defects,  and  refused  to  consummate  their  bargain.  Defendants 
denied  complainants'  ground  for  rescission,  and  sold  the  property  under 
the  deed  of  trust  Eight  years  after  their  acceptance  of  the  deed,  com- 
plainants instituted  a  suit  for  rescission;  .a  prior  suit  having  in  the 
meantime  been  dismissed.  Held  that.  In  view  of  their  acceptance  of 
the  deed,  complainants  were  not  entitled  to  equitable  relief,  but  were  lim- 
ited to  relief  on  the  covenants  of  warranty  contained  in  the  deed ;    this 

'or  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DisesU  &  Indexes 
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beln^  particularly  true,  as  neither  complainants  nor  the  subsequent  pur- 
chasers were  disturbed  in  possession. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  |f 
212-214.] 

2.  Equitt  «=»178 — ^Pleading — ^Answeb  in  Countebclaim. 

In  a  suit  to  obtain  rescission  of  a  contract  for  the  purchase  of  land, 
defendants,  the  vendors,  who  had  taken  up  notes  for  the  purchase 
money  discounted  at  a  bank,  were  entitled  to  set  up  in  their  answer  as  a 
counterclaim  their  demand  for  relief  on  the  notes,  equity  rule  No.  30  (201 
Fed.  V,  118  O.  C.  A.  v)  providing  that  the  answer  must  state  in  short  ana 
simple  form  any  counterclaim  arising  out  of  the  transaction  which  is  the 
subject-matter  of  the  suit,  for  defendants'  right  to  recover  on  such  notes 
would  be  doubtful,  did  they  not  so  claim  relief. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent.  Dig.  S  414.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia,  at  Norfolk ;  Edmund  Waddill,  Jr.,  Judge. 

Suit  by  William  J.  Knupp  and  others  against  J.  Frank  Bell,  admin- 
istrator of  Oliver  D.  Jackson,  deceased,  and  others,  in  which  Hugh  M. 
Kerr  and  another  counterclaimed.  From  a  decree  for  defendants, 
complainants  appeal.     Affirmed. 

William  J.  Breene,  of  Oil  City,  Pa.,  and  Frank  C.  Miller,  of  Norfolk, 
Va.  (P.  A.  Agelasto,  of  Norfolk,  Va.,  and  Edmond  C.  Breene,  of  Oil 
City,  Pa.,  on  the  brief),  for  appellants. 

Tazewell  Taylor  and  Thomas  H.  Willcox,  both  of  Norfolk,  Va. 
Qohn  L.  Jeffries,  of  Norfolk,  Va.,  on  the  brief),  for  appellees. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  DAYTON,  Dis- 
trict Judge. 

KNAPP,  Circuit  Judge.  By  contract  of  July  30,  1906,  Jackson, 
Kerr,  and  Wolcott  agreed  to  sell,  and  the  appellant  Knupp,  with  whom 
the  other  appellants  were  associated,  agreed  to  buy,  for  $18,000  a  tract 
of  about  6,000  acres  of  timber  lands  in  Carteret  county,  N.  C.  Of 
the  purchase  price  $1,000  was  to  be  paid  on  signing  the  contract,  $5,000 
on  delivery  of  the  deed,  and  the  balance  by  interest-bearing  notes  at 
one  and  two  years,  secured  by  deed  of  trust  upon  the  property.  The 
contract  recited  the  condition  of  the  title  at  that  time,  and  the  steps 
which  the  vendors  would  take  to  enable  them  to  convey,  or  cause  to  be 
conveyed,  the  lands  therein  described  "by  a  deed  of  general  warranty 
*  *  *  free  and  clear  from  all  incumbrances  of  whatsoever  kind  or 
nature."  Accordingly  there  was  a  sale,  under  an  outstanding  lien,  to 
the  Jackson  Corporation,  a  Virginia  concern,  and  that  corporation, 
by  deed  dated  September  22,  1906,  and  containing  the  agreed  cove- 
nants, conveyed  the  property  to  Knupp,  who  accepted  the  deed,  paid 
the  $5,000,  and  executed  the  notes  and  deed  of  trust  as  provided  in  the 
contract. 

In  the  late  summer  of  1907,  shortly  before  the  one-year  notes  ma- 
tured, Knupp  put  forward  a  claim  of  defective  title,  and  employed 
Mr.  Hughes,  an  attorney  of  Norfolk,  to  act  for  him  in  adjusting  the 
matter.     Wolcott,  who  represented  the  vendors,  testified  that  it  was 

^=5>For  other  cases  see  some  topic  St  KET-NUMBBR  In  all  Key-Numbered  Digests  St  Indexes 
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agreed  between  Hughes  and  himself  to  submit  the  question  to  a  North 
Carolina  lawyer  by  the  name  of  Moore,  selected  by  Hughes,  and  abide 
by  his  decision.  Just  what  question  was  referred  to  Moore  is  the  sub- 
ject of  dispute,  but  he  appears  to  have  made  a  report  or  written  a  letter 
which  satisfied  Knupp,  at  least  for  the  time  being,  and  he  thereupon 
paid  the  1907  notes,  half  at  that  time  and  half  in  the  following  January. 
In  1908,  however,  when  the  two-year  notes  were  about  to  become  due, 
Knupp  asserted  that  the  title  was  worthless,  refused  to  make  fur- 
ther payments,  and  demanded  rescission  of  the  contract,  cancellation 
of  the  notes,  and  return  of  the  $12,000  theretofore  paid  by  him.  Claim- 
ing the  title  to  be  good,  as  they  still  do,  the  vendors  refused  this  de- 
mand, and  instead  procured  a  sale  of  the  property  under  the  trust  deed 
securing  the  notes.  It  was  bid  in  for  their  accoimt  for  $1,000,  which 
was  applied,  less  expenses  and  taxes,  on  the  unpaid  notes,  and  sub- 
sequently sold  again  to  the  parties  now  in  possession.  In  the  meantime 
the  National  Bank  of  Commerce  of  Norfolk,  which  had  discounted 
the  1908  notes,  brought  suit  to  collect  the  same  in  the  state  of  Penn- 
sylvania, where  Knupp  and  his  associates  resided.  They  inter- 
posed a  defense,  and  also,  in  1910,  filed  a  bill  in  the  Eastern  district 
of  Virginia,  the  residence  of  the  appellees,  to  enjoin  the  prosecution  of 
the  Pennsylvania  suit,  to  rescind  the  contract  in  question,  and  to  re- 
cover the  moneys  that  had  been  paid  thereon.  Answer  was  made  in 
due  course,  but  for  some  reason  the  case  was  not  brought  on  for  trial, 
and  the  bill  was  accordingly  dismissed  in  November,  1913,  under  eq- 
uity rule  57. 

The  present  bill,  filed  in  January,  1915,  alleges  with  much  detail  that 
the  plaintiffs  were  induced  to  enter  into  the  purchase  contract  by  false 
and  fraudulent  representations,  both  as  to  the  title  to  the  property  and 
the  amount  of  timber  on  the  tract.  In  eflfect,  if  not  in  terms,  a  con- 
spiracy is  charged  to  get  from  the  plaintiffs  a  large  sum.  of  money  by 
deliberate  and  intentional  deceit.  The  relief  prayed  for  is  a  rescission 
of  the  contract,  cancellation  of  the  unpaid  notes,  and  recovery  of  the 
$12,000  which  had  previously  been  paid.  The  answer  sets  forth  a  full 
and  circumstantial  account  of  the  transaction,  and  meets  with  explicit 
and  positive  denial  every  averment  of  fraud  or  misrepresentation.  It 
also  alleges  that  defendants  Wolcott  and  Kerr  own  the  1908  notes,  hav- 
ing taken  them  up  from  the  bank,  and  demands  judgment  in  their  favor 
for  the  amounts  due  thereon.  Upon  consideration  of  the  voluminous 
proofs  submitted,  oral  and  documentary,  the  learned  District  Judge 
dismissed  the  bill  for  want  of  equity,  and  ordered  judgment  against 
the  appellants  on  the  counterclaim  set  up  in  the  answer. 

In  the  view  we  take  of  the  case,  it  may  be  disposed  of  without  ex- 
tended discussion.  The  decree  appealed  from  necessarily  involves  a 
finding  in  favor  of  defendants  upon  the  issue  of  fraud,,  and  careful 
study  of  the  record  fails  to  convince  us  that  this  finding  should  be 
disturbed.  True,  the  testimony  of  Knupp,  chief  witness  for  plaintiffs, 
makes  out  a  case  of  purposeful  and  aggravated  deception.  On  the  other 
hand,  Wolcott,  who  represented  the  defendants,  maintains  earnestly 
that  the  negotiations  were  carried  on  from  first  to  last  with  honesty, 
and  fair  dealing.    Both  these  witnesses,  and  most  of  the  others,  were 
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examined  in  open  court,  where  their  credibility  could  be  tested  by  per- 
sonal observation.  The  experienced  judge  who  presided  at  the  trial 
evidently  believed  that  defendants'  version  of  the  transaction  was  sub- 
stantially correct,  and  no  sufficient  reason  appears  for  disagreeing  with 
his  conclusion  on  this  disputed  question  of  fact.  In  this  court,  there- 
fore, it  must  be  assumed  that  there  was  no  actual  or  intended  fraud. 
Indeed,  this  seems  to  be  virtually  conceded  by  the  appellants,  as  their 
brief  states  the  fundamental  question  here,  aside  from  the  right  to 
judgment  on  the  counterclaim,  to  be  whether  the  evidence  ''admitted 
and  offered  fairly  establish  that  the  validity  of  the  title  of  Jackson, 
^Wolcott,  and  Kerr  was  not  free  from  reasonable  doubt."  In  short, 
the  case  for  rescission  of  the  contract  rests,  not  upon  proof  of  a  fraud- 
ulent purpose  accomplished  by  intentional  deceit,  but  solely  upon  the 
claim  that  the  title  conveyed  to  Knupp,  though  supposed  to  be  good 
and  so  represented  by  defendants,  was  afterwards  found  to  be  serious- 
ly defective. 

[1]  The  title  in  dispute  is  based  upon  a  deed  given  in  December, 
1903,  by  the  state  board  of  education  of  North  Carolina  to  one  D.  W. 
Morton,  and  an  exhaustive  argument  is  submitted,  on  the  admitted  and 
offiered  evidence,  to  show  that  this  was  not  a  marketable  title.  To 
the  opposing  argument  is  added  the  fact,  whatever  its  probative  value, 
that  the  present  owners,  who  hold  under  the  same  title,  accepted  that 
title  in  1910  with  knowledge  of  the  objections  raised  by  Knupp,  and 
testified  in  substance  that  they  had  since  been  in  undisturbed  possession 
of  the  property  and  that  no  adverse  claim  had  been  made  against  it 
We  deem  it  unnecessary  to  decide  the  question.  For  the  matter  in  hand 
it  may  be  assumed  that  Knupp  did  not  get  a  good  title,  because  the 
state  board  of  education  had  not  acquired  a  good  title,  and  therefore 
could  not  give  one  to  Morton.  On  that  assumption  Knupp  could  have 
refused  the  deed  tendered  him  by  defendants,  and  compelled  a  return 
of  the  money  paid  on  signing  the  contract.  In  the  two  months  inter- 
vening there  was  nothing  to  prevent  him  from  making  the  fullest 
examination.  It  was  his  right  to  have  a  marketable  title  to  the  prop- 
erty he  had  contracted  to  purchase,  and  he  was  not  bound  to  accept 
the  deed  sent  him,  unless  it  conveyed  such  a  title.  But  in  point  of 
fact  he  did  accept  it,  without  protest  or  objection,  and  such  acceptance 
implied  admission  by  him  that  defendants  had  complied  with  the 
terms  of  their  agreement 

During  the  following  year  there  was  no  interference  with  his  pos- 
session, and  no  attempt  by  other  parties  to  assert  a  superior  title  to 
the  property.  Some  question  was  raised  when  the  1907  notes  were 
about  to  mature,  but  whatever  purpose  Knupp  then  had  to  repudiate 
the  contract  appears  to  have  been  abandoned,  on  the  report  or  opinion 
of  Moore,  and  the  notes  were  paid  without  further  objection.  Assum- 
ing he  was  unaware  at  that  time  of  the  imperfections  of  title  on  which 
appellants  now  rely,  and  that  they  were  not  embraced  in  the  reference 
to  Moore,  he  did  loiow  of  them,  at  least  in  a  general  way,  when  the 
1908  notes  were  coming  due,  and  he  made  demand  for  a  rescission  of 
the  contract  Although  this  demand  was  met  with  immediate  refusal, 
and  steps  were  promptly  taken  to  sell  the  lands  for  nonpayment  of 


Digitized  by  VjOOQIC 


KNUPP  V.  BELL  27 

these  notes,  he  waited  some  two  years  before  bringing  a  suit  to  rescind ; 
and  the  suit  then  brought  was  apparently  allowed  to  stand  without 
effort  to  have  it  tried  until  it  was  dismissed  under  the  rule  for  want  of 
prosecution.  The  subsequent  suit,  which  resulted  in  the  decree  under 
review,  was  not  begun  until  six  years  and  more  after  the  alleged  fraud 
was  discovered,  and  upwards  of  eight  years  after  the  deed  had  been 
accepted.  We  do  not  say  that  this  long  delay  was  sufficient  of  itself 
to  destroy  the  right  of  rescission, .  which  may  have  existed  when  the 
deed  was  offered,  or  even  two  years  later,  when  the  asserted  defects 
of  title  became  known ;  but  we  do  say  in  the  circumstances  here  dis- 
closed that  it  cast  a  burden  upon  the  plaintiffs  which  they  are  not 
shown  to  have  sustained.  After  the  acceptance  of  a  deed  which  the 
grantor  has  contracted  to  give,  and  after  payment  of  a  large  part  of 
the  purchase  price,  there  must  be  a  time  when  the  grantee  will  not  be 
permitted  to  rescind  the  contract  on  the  ground  of  defective  title,  but 
will  be  left  to  the  remedy  of  an  action  for  breach  of  warranty.  In 
our  opinion  that  time  had  come  when  this  suit  was  commenced ;  and 
this  view  seems  to  be  confirmed  by  the  fact  that,  although  eleven  years 
had  passed  since  the  state  board  of  education  conveyed  the  lands  to 
Morton,  it  does  not  appear  that  any  attempt  had  been  made  by  legal 
proceedings  or  otherwise  to  recover  possession  of  the  property  under 
claim  of  a  paramotmt  title. 

We  are  therefore  persuaded  that  plaintiffs  have  failed  to  make  out 
a  case  for  equitable  relief.  The  controlling  principles  of  law  are  fa- 
miliar, and  reference  to  a  few  of  the  leading  decisions  will  suffice, 
without  resort  to  quotation.  On  the  issue  of  fraud  the  decree  below 
is  supported  by  Southern  Development  Company  v.  Silva,  125  U.  S. 
247,  8  Sup.  Ct.  881,  31  L.  Ed.  678;  Hennessey  v.  Woolworth,  128 
U.  S.  438,  9  Sup.  Ct.  109.  32  L.  Ed.  500;  Lalone  v.  United  States,  164 
U.  S.  255,  17  Sup.  Ct.  74,  41  L.  Ed.  425;  Redwood  v.  Rogers,  105 
Va,  155,  53  S.  E.  6.  It  is  equally  supported  on  the  issue  of  laches  by 
Grymes  v.  Sanders,  93  U.  S.  55,  62,  23  L.  Ed.  798;  Shapiro  v.  Gold- 
berg, 192  U.  S.  232,  24  Sup.  Ct.  259,  48  L.  Ed.  419;  Max  Meadows 
Co.  v.  Brady,  92  Va.  71,  78,  22  S.  E.  845. 

[2]  We  are  also  of  opinion  that  no  error  was  committed  in  award- 
ing judgment  in  favor  of  Wolcott  and  Kerr  on  the  unpaid  notes,  which 
they  had  taken  up  and  became  the  owners  of  before  this  suit  was 
brought  It  appears  plain  to  us  that  these  notes  constitute  a  ''coun- 
terclaim arising  out  of  the  transaction  which  is  the  subject-matter  of 
the  suit,"  and  rule  30  (201  Fed.  v,  118  C.  C.  A.  v)  provides  that  such 
a  counterclaim  "must'*  be  stated  in  the  answer.  Indeed,  it  may  be 
doubted  whether  the  defendants  named  would  not  have  waived  the 
right  to  recover  on  these  notes,  if  they  had  not  set  them  up  in  answer 
to  the  plaintiffs'  bill.  Portland  Wood  Pipe  Co.  v.  Slick  Bros.  Const. 
Co.  (D.  C.)  222  Fed.  528,  and  cases  cited.  The  District  Court  had 
jurisdiction  of  the  subject-matter  and  of  all  the  parties  in  interest,  and 
its  authority  to  determine  the  whole  controversy  seems  not  open  to 
question. 

Affirmed. 
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(243  Fed.  162) 

FIDEMTT  TRUST  CO.  T.  ALEXANDER  et  aL' 

ALEXANDER  et  aL  T.  FIDELITY  TRUST  CO. 

'^(Circuit  Court  of  Appeals,  Third  Circuit    June  19,  1917.) 

Nos.  2233,  2245. 

1.  Trusts  «=>ei(2)— Termination. 

A  trust,  created  by  an  agreement  of  the  trustee  to  hold  property  and 
accumulate  the  proceeds  for  the  beneflt  of  the  cestuls,  terminates  on  the 
death  of  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  5  84.] 

2.  Executors     and     Aoicinistrators     ^=>260 — Administration — Obfhans' 

Court. 

Plaintiffs'  maternal  grandparent  devised  property  In  trust  for  the  bene- 
flt of  plaintiffs  and  another  brother  and  sister,  who  died  unmarried. 
Under  the  Pennsylvania  law,  which  governed  plaintiffs'  father,  the  testa- 
tor was  entitled  to  the  shares  of  the  children  so  dying;  but  he  gave  such 
shares  to  plaintiffs,  and  agreed  to  accumulate  the  proceeds  of  such  shares 
for  their  benefit  At  his  death  the  testator  disposed  by  will  of  such  shares, 
which  consisted  of  bank  stock,  to  the  exclusion  of  plaintiffs.  Held  that 
on  the  administration  of  the  estate,  the  orphans'  court  of  Pennsylvania 
might  have  disposed,  under  Its  statutory  powers,  of  plaintiffs'  dalm 
to  the  accumulations  and  the  stock. 

[Ed.  Note. — For  other  cases,  see  E^xecutors  and  Administrators,  Gent 
Dig.  f  §  893^95.1 

3.  Trusts  ^=>359(3) — Jurisdiction — Adequate  Remedy  at  Law. 

In  such  case  plaintiffs  allowed  administration  to  proceed,  and  the 
bank  stock  was  accounted  for  and  distributed  before  they  Instituted  suit 
Held  that,  In  view  of  the  distribution  and  of  the  delay,  plaintiffs  were 
not,  as  they  had  an  adequate  remedy  at  law,  entitled  to  invoke  equitable 
aid  to  recover  the  value  of  the  shares  or  of  the  accumulations. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  f  566.] 

Cross- Appeab  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania;   Oliver  B.  Dickinson,  Judge. 

Suit  in  equity  by  John  S.  Alexander  and  others  against  the  Fidelity 
Trust  Company.  From  a  decree  for  plaintiffs  ([D.  C]  238  Fed.  938), 
defendant  appeals,  and  plaintiffs  also  appeal,  seeking  to  increase  the 
amount  of  tfie  decree.  Reversed,  and  bill  dismissed,  on  defendant's 
appeal,  and  appeal  of  plaintiffs  dismissed. 

See,  also,  (D.  C.)  214  Fed.  495 ;  (D.  C.)  215  Fed.  791. 

H.  Gordon  McCouch  and  Harold  B.  Beitler,  both  of  Philadelphia, 
Pa.,  for  Fidelity  Trust  Co. 

Frank  A.  Harrigan,  of  Philadelphia,  Pa.,  and  Henry  A.  Wise,  of 
New  York  City,  for  Alexander  and  others. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  Federal  jurisdiction  of  this  suit  in 
equity  depends  upon  diversity  of  citizenship.  The  bill  was  filed  in  Feb- 
ruary, 1915,  and  is  founded  on  the  assertion  that  the  Trust  Company, 

C=>For  oUier  cases  see  same  topic  A  KBY-NUMBBB  In  aU  Key-Numbered  Dlges'*  St  Indexes 
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as  executor  of  John  Alexander  (hereafter  called  the  testator),  came 
into  possession  of  a  trust  fund  belonging,  not  to  the  testator,  but  to  the 
plaintiffs,  and  should  account  therefor.  The  District  Court  sustained 
the  bill,  and  awarded  the  plaintiffs  about  $8,200,  with  interest  from 
July  24,  1896.  238  Fed.  938.  The  company's  appeal  raises  two  ques- 
tions: (1)  Whether  an  indispensable  witness — ^John  S.  Alexander 
himself,  one  of  the  plaintiffs,  a  son  of  the  testator,  and  one  of  the 
cestuis  que  trustent — ^was  competent  under  the  Pennsylvania  act  of 
1887  (P.  L.  158) ;  and  (2)  whether,  in  view  of  all  the  facts,  this  bill 
in  equity  can  be  maintained — the  company's  objections  being  (a)  the 
existence  of  an  adequate  remedy  before  other  tribunals ;  and  (b)  the 
laches  of  the  plaintiffs,  the  testator  having  died  in  February,  1895, 
and  the  filing  of  this  bill  having  been  deferred  for  20  );ears.  Without 
expressing  an  opinion  about  the  competency  of  the  witness,  we  shall 
assume  for  present  purposes  that  all  his  testimony  was  properly  re- 
ceived, and  shall  confine  ourselves  to  the  second  question.  On  this 
assumption  the  facts  are  as  follows : 

The  testator,  who  died  in  his  ninetieth  year,  was  married  twice.  By 
his  first  wife  he  had  five  children,  Mary,  John  S.,  Archibald,  Annie, 
and  James;  and  by  his  second  wife  he  had  one  son,  Lucien,  much 
younger  than  the  others.  George  Jones,  the  father  of  his  first  wife, 
died  in  1867,  and  devised  certain  property  to  the  testator,  to  be  held 
in  trust  for  her  five  children,  the  income  or  the  proceeds  to  be  paid 
to  them  at  such  times  and  in  such  manner  as  the  testator  should  think 
most  beneficial.  In  October,  1868,  James,  one  of  the  five,  died  intes- 
tate and  unmarried,  leaving  a  total  estate  of  about  $7,500.  His  brother, 
John  S.,  became  the  administrator,  but  under  the  Pennsylvania  law 
the  testator,  as  the  father  of  James,  was  entitled  to  the  estate.  With- 
in a  few  weeks  the  testator  and  the  four  surviving  children  made  a 
parol  family  agreement,  by  which  the  testator  gave  to  these  children 
all  his  interest  in  the  estate  of  James.  In  December,  1868,  pursuant 
to  this  agreement,  John  S.,  as  administrator  of  James,  bought  60  shares 
of  the  Com  Exchange  National  Bank  with  money  of  the  estate,  and 
had  the  certificate  made  out  in  the  name  of  the  testator  as  "trustee." 
The  certificate  was  delivered  to  the  testator,  together  with  the  remain- 
ing money  belonging  to  the  estate  of  James,  and  the  testator  agreed 
to  hold  the  stock  and  the  money,  and  also  the  undivided  one-fifth  in- 
terest of  James  under  the  will  of  George  Jones,  in  trust  for  the  benefit 
of  the  four  surviving  children;  the  terms  of  the  trust  to  be  similar 
to  the  terms  laid  down  in  that  will.  In  November,  1869,  Annie,  an- 
other of  the  children,  died  intestate  and  unmarried,  and  soon  af  ten^'ard 
another  parol  family  agreement  was  made,  by  which  the  testator  gave 
to  the  three  surviving  children  all  his  interest  in  Annie's  estate,  de- 
claring that  he  would  hold  this  interest  also  in  trust  for  them  under 
terms  similar  to  those  in  the  will  of  George  Jones.  All  the  dividends 
on  the  60  shares,  up  to  and  including  the  dividend  of  May,  1877,  were 
collected  by  the  testator  and  divided  among  the  children  entitled  there- 
to. Not  long  after  May,  1877,  the  testator  advised  the  three  children 
to  allow  the  dividends  to  accumulate  in  his  hands  "for  a  rainy  day," 
and  they  agreed  to  this  proposal.    In  May,  1878,  the  testator  wrote 


Digitized  by  VjOOQIC 


30  156  C.  C.  A.  REPORTS 

the  following  memorandum  in  a  book  kept  by  him,  in  which  he  re- 
corded his  financial  transactions : 

"May  9,  1879.  Certificate  562,  in  name  of  John  Alexander,  for  60  shares 
of  Corn  Exchange  National  Bank  stock,  belongs  to  J.  S.,  M.  C,  and  A.  A-" 

Between  December,  1868,  and  the  date  of  this  entry,  these  shares 
had  been  transferred  several  times,  and  finally,  on  June  15,  1875,  had 
been  put  in  the  name  of  John  Alexander  individually,  and  not  as 
**trustee."  The  reason  for  this  we  do  not  certainly  know  (probably, 
that  the  stock  might  be  used  as  collateral  security) ;  but  there  is  no 
suggestion  of  wrongdoing  by  the  testator.  In  July,  1894,  he  made  a 
deed  of  trust  to  the  Fidelity  Company,  transferring  90  shares  of  the 
Com  Exchange  Bank  stock  (which  included  the  60  shares  in  question), 
a  bond  and  mortgage,  and  some  railway  stock — ^the  company  to  hold 
and  administer  this  property  until  the  testator's  death,  and  then  to 
transfer  it  to  his  executors  for  disposal  under  his  last  will.  In  Feb- 
ruary, 1895,  the  testator  died,  and  the  bank  shares  passed  to  his  two 
executors,  one  of  whom  is  dead ;  the  Trust  Company  being  the  sur- 
vivor. Immediately  after  the  testator's  death,  John  S.  notified  R.  h* 
Wright,  vice  president  of  the  Trust  Company  (who  died  in  January, 
1897),  that  his  father's  estate  held  some  property  as  trustee,  particu- 
larly 60  shares  of  the  Corn  Exchange  Bank,  and  that  these  belonged 
to  his  sister,  his  brother,  and  himself.  He  inquired  also  of  the  bank 
with  reference  to  the  transfer  of  the  60  shares,  but  obtained  little 
information  in  reference  thereto. 

Within  a  few  days  after  the  testator's  death  a  caveat  was  filed  on 
behalf  of  the  three  older  children  against  the  probate  of  the  testator's 
will,  alleging  undue  influence  on  the  part  of  Lucien;  but  the  caveat 
was  overruled  by  the  register  on  July  29,  and  the  will  was  proved. 
No  appeal  was  taken  to  the  orphans'  court  from  the  register's  decision 
until  ,nearly  three  years  afterward,  and  the  contest  was  not  finally  dis- 
posed of  until  May,  1903,  when  the  Supreme  Court  of  Pennsylvania 
affirmed  the  decree  of  the  orphans'  court  sustaining  the  will.  Alex- 
ander's Estate,  206  Pa.  47,  55  Atl.  797.  In  the  three-year  interval  be- 
tween the  register's  decision  and  the  appeal  to  the  orphans'  court,  the 
executors  went  on  with  their  duties,  and  filed  their  first  account  in 
the  orphans'  court;  this  being  called  for  audit  in  April,  1896.  One 
item  in  the  inventory  and  appraisement  of  the  estate  was  319  shares 
of  the  Com  Exchange  National  Bank  (which  included  the  60  shares 
now  in  question),  and  all  the  shares  were  accounted  for  by  the  execu- 
tors in  their  first  account.  The  present  plaintiffs  had  notice  of  the 
audit,  but  made  no  objection*  to  the  account,,  whereupon  the  orphans^ 
court  entered  a  decree  of  distribution,  under  which  200  shares  were 
sold  at  auction  on  July  23,  1896,  and  119  shares  (which  included  the 
60  shares)  were  awarded  to  Lucien.  On  July  20,  1896,  while  the  pro- 
ceeding was  still  pending,  John  S.  wrote  to  the  Trust  Company,  pro- 
testing against  the  distribution  on  the  ground  that  the  attack  on  the 
will  had  not  been  finally  determined,  saying  that  Mr.  Wright,  the  Trust 
Company's  vice  president,  had  assured  the  contestants  that  their  inter- 
ests would  be  protected,  and  declaring  also  that  the  will  did  not  pro- 
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vide  for  the  payment  of  the  trust  fund  now  in  question  and  of  one 
other  fund.    He  stated  that : 

"The  documents  establishing  these  trusts  have  after  much  research  been 
obtained  and  will  be  presented  when  the  case  comes  up  in  the  orphans*  court." 

To  this  letter  the  Trust  Company  replied  on  July  7,  making  several 
remarks  concerning  the  contest  of  the  will,  and  saying  that  the  orphans' 
court  had  decided  that  no  one  could  prevent  the  ordinary  course  of 
administration  merely  by  entering  a  caveat,  not  followed  by  an  appeal. 
The  reply  also  stated  that  the  company — 

"  ♦  ♦  ♦  had  no  knowledge  with  reference  to  the  trust  funds  of  which  you 
si)eak.  If  there  were  such  funds,  of  course,  the  claim  should  have  been  made 
at  the  audit,  and  it  may  become  necessary  for  you  to  tile  a  bill  of  review,  so 
as  to  prevent  distribution.  I  beg  to  notify  you  to  take  steps  at  once  In  that 
direction,  If  you  Intend  so  to  do.  ♦  ♦  ♦  To  conclude,  if  you  propose  to 
continue  the  contest,  It  will  be  necessary  that  you  take  the  proper  steps  in  that 
direction  at  once,  and  also  have  the  awards  in  accordance  with  the  will  as 
directed  by  the  orphans'  court  set  aside  by  a  bill  of  review.  And  I  again  beg 
to  advise  you  that  this  must  be  done  at  once,  if  you  desire  to  prevent  distri- 
bution." 

The  plaintiffs  took  no  steps,  however,  except  that  in  March,  1900, 
John  S.  wrote  again  to  the  Trust  Company,  saying,  inter  alia : 

"I  desire  to  give  you  this  additional  notice  that  sixty  (60)  shares  of  the  Ck)rn 
Exchange  National  Bank  in  the  estate  of  my  father,  the  late  John  Alexander, 
belongs  to  the  estate  of  James  C.  Alexander,  who  died  In  1868.  As  shown 
by  the  Inclosed  certificate  of  the  register  of  wills,  I  was  appointed  adminis- 
trator of  the  last-named  estate.  As  such,  I  Invested  a  part  of  the  proceeds 
thereof  in  the  said  60  shares  of  stock,  and  placed  the  same  in  my  father's 
hands  to  be  held  In  trust  for  the  heirs,  and  It  was  so  entered  on  his  books. 
Shortly  after  my  father's  death,  I  gave  you  notice  as  custodian  of  the  assets  of 
his  estate  that  the  said  stock  was  a  trust,  and  am  therefore  surprised  to 
recently  learn  from  you  that  probably  the  stock  has  since  been  delivered  to 
Luclan  H.  Alexander.  The  heirs  of  James  C.  Alexander,  after  my  father's 
death,  demanded  of  me  this  stock,  and  I  expected  my  notice  to  you  would  have 
been  respected,  until  the  pending  litigation  over  my  father's  estate  reaches  a 
conclusion. 

"In  view  of  the  premises,  I  ask  you  to  recover  the  said  60  shares  of  stock, 
and  notify  you  that,  if  you  refuse  or  fall  to  do  so,  I  will  hold  you  responsible 
for  the  value  of  the  same  and  for  all  damages  resulting  from  your  acts  or 
negligence  in  the  matter." 

In  May,  1904,  at  the  audit  of  the  second  account  of  the  executors, 
which  showed  that  the  319  shares  had  either  been  converted  or  dis- 
tributed, the  plaintiflFs  appeared  by  counsel  and  made  no  objection 
thereto. 

At  this  point  the  matter  rested  until' March,  1912,  when  the  plaintiffs 
came  into  possession  of  an  item  of  evidence  concerning  the  60  shares 
that  seemed  to  them  to  be  valuable  and  that  apparently  revived  their 
interest.  Three  years  later,  they  filed  the  bill  now  before  the  court. 
The  estate  is,  and  has  always  been,  solvent,  and  it  has  not  yet  been  ful- 
ly settled.  We  are  informed  that  sufficient  assets  are  on  hand  to  meet 
the  plaintiffs*  claim,  if  it  should  be  established,  either  in  whole  or  in 
part. 

[1-3]  The  single  question  before  us  is  whether  this  proceeding  in 
equity  should  be  sustained,  and  in  our  opinion  the  answer  should  be  in 
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the  negative,  for  reasons  that  may  be  briefly  given.  There  is  no  doubt 
that  the  trust  in  controversy  came  to  an  end  when  the  testator  died  in 
1895.  Freedley  v.  Security  Trust  Co.,  George  Jones  Estate  (Del.  Ch.) 
84  Atl.  883.  At  that  time,  therefore,  the  three  plaintiffs  were  entitled 
to  an  equal  distribution  of  the  fund,  and  of  course  they  had  the  right 
to  proceed  at  once  in  any  appropriate  tribunal  by  any  appropriate  form 
of  action.  The  fund  consisted  of  money  received  by  the  testator  in  the 
form  of  dividends,  and  also  of  60  shares  of  stock.  So  far  as  the  divi- 
dends were  concerned,  an  action  at  law  would  have  been  an  adequate 
remedy,  and  we  sec  no  reason,  also,  why  the  plaintiffs  could  not  have 
adopted  the  alternative  remedy  of  presenting  the  claim  to  the  orphans' 
court  at  the  audit  of  the  executors'  accounts.  There  is  no  evidence  that 
the  testator  was  to  invest  these  dividends  for  the  purpose  of  accumula- 
tion, and,  even  if  theoretically  the  money  be  considered  as  in  his  hands, 
it  was  not  ear-marked,  but  was  simply  there  as  an  unidentified  sum 
that  he  was  bound  to  make  good  to  tlie  plaintiffs  whenever  the  proper 
time  should  arrive.  Essentially  it  was  a  debt  that  the  testator  owed, 
and  his  estate  was  bound  to  discharge  it  on  the  same  footing  as  any 
other  obligation  for  which  he  might  be  liable.  The  amount  was  easily 
ascertainable,  and  the  testimony  of  John  S.  could  have  established  the 
existence  of  the  trust  as  readily  at  that  time  as  in  the  present  proceed- 
ing. But  the  plaintiffs  had  a  claim  also  for  the  stock  itself,  and  if  the 
shares  could  then  have  been  identified  in  the  hands  of  the  executors,  it 
may  well  be  that  the  plaintiffs  might  have  maintained  a  bill  in  equity  to 
recover  the  specific  property,  and  in  that  proceeding  they  might  also 
have  recovered  the  dividends  as  an  incident  to  the  principal.  They 
knew  that  the  estate  held  319  shares  of  the  Corn  Exchange  stock,  and, 
although  on  the  face  of  the  certificates  all  these  shares  were  in  the 
name  of  the  testator  individually,  this  did  not  prevent  them  from  prov- 
ing that  60  shares  were  in  fact  the  property  of  the  trust.  The  produc- 
tion of  the  testator's  books  of  account  could  have  been  compelled,  the 
transfer  books  of  the  bank  could  have  been  reached,  and  the  testimony 
of  John  S.  was  available  then,  as  now.  Moreover,  as  we  understand 
the  decisions  of  the  Pennsylvania  Supreme  Court  (Moore's  Estate,  211 
Pa.  338,  60  Atl.  987;  Crosetti's  Estate,  211  Pa.  490,  60  Atl.  1081 ;  Pax- 
son's  Estate,  225  Pa.  204,  73  Atl.  1114;  Williams'  Estate,  236  Pa.  259, 
84  Atl.  848),  this  claim  for  the  shares  could  have  been  presented  and 
determined  by  the  orphans'  court,  which  could  have  disposed  of  the 
whole  controversy  in  the  exercise  of  its  statutory  powers.  Assuming, 
however,  that  the  plaintiffs  were  not  confined  to  the  orphans'  court,  but 
could  have  proceeded  in  any  other  court  having  jurisdiction  of  the 
parties  and  the  subject-matter,  the  fact  remains  that  no  action  of  this 
or  of  any  other  kind  was  taken  before  any  tribunal,  and  without  ob- 
jection or  appeal  the  executors  were  allowed  to  go  on  with  the  settle- 
ment of  the  estate,  and  with  the  conversion  or  distribution  of  all  the 
shares  of  stock  under  the  decree  of  the  orphans'  court.  Of  this  dis- 
tribution the  plaintiffs  had  actual  as  well  as  constructive  notice,  and 
after  all  the  shares  had  thus  bewi  disposed  of,  either  by  conversion  into 
money  or  by  an  award  in  specie,  we  think  it  clear  that  the  claim  became 
completely  a  claim  for  money.  The  dividends  had  always  been  money, 
and  the  shares  themselves  had  now  been  transmuted  into  money,  or 
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had  been  awarded  to  another  person,  so  that  the  claim  of  the  plaintiffs 
against  the  estate  was  now,  not  for  the  stock,  but  for  its  value,  what- 
ever amount  that  might  prove  to  be.  For  such  a  claim  an  equitable 
remedy  was  no  longer  necessary ;  no  accoimting  was  required,  except  a 
mere  arithmetical  computation,  and  either  a  purely  legal  remedy  or  the 
remedy  in  the  orphans'  court  was  adequate.  As  we  regard  the  matter, 
the  orphans'  court  was  the  more  satisfactory  tribunal,  and  in  practical 
effect  the  District  Court  was  of  the  same  opwnion,  as  may  be  seen  by 
paragraph  9  on  page  962  of  238  Fed.  In  a  word,  we  think  that  the 
ground  for  a  bill  in  equity  disappeared  after  the  stock  had  been  con- 
verted or  distributed,  and  this  is  the  only  subject  that  concerns  us  now. 

In  No.  2233,  the  appeal  of  the  Trust  Company,  the  decree  below  is 
reversed,  at  the  costs  of  the  appellees,  with  instructions  to  dismiss  the 
bill ;  but  this  order  is  without  prejudice  to  the  right  of  the  appellees, 
either  to  bring  such  suit  at  law  as  they  may  be  advised  to  bring,  or  to 
■present  their  claim  to  the  orphans'  court  of  Philadelphia  county,  to  be 
there  considered  and  disposed  of  as  that  court  may  see  proper. 

The  appeal  of  the  plaintiffs,  in  No.  2245,  which  seeks  to  increase  the 
amount  of  the  decree  below,  is  dismissed,  at  their  costs. 


(?43  Ted,ien) 

DAVIDSON  et  aL  v.  AMERICAN  BLOWER  CO.  et  aL 

(Clrcait  Coort  of  Appeals,  Second  Circuit    May  25,  1917.) 

Na  180. 

1.  OOBPORATIONS    ^=»197—StOCKHOLDEBS— RIGHTS    OF. 

The  owners  of  a  majority  of  the  stock  of  a  corporation  cannot  use 
their  power  to  the  prejudice  of  the  minority  stockholders,  and  a  court 
of  equity  will  enjoin  all  contracts  or  conspiracies  intended  to  prejudice 
the  rights  of  the  minority  stocltholders  and  diaslpate  the  property  of  the 
corporation,  and  for  that  purpose  may  enjoin  the  majority  stockholders 
from  voting  their  stock,  although  such  relief  will  be  granted  only  under 
imperatiye  necessity. 

[Ed.  Note. — ^EV>r  other  cases,  see  Corporations,  Cent.  Dig.  SS  747,  749- 
703,  764.] 

2l  Cospobations   ^=»197--Stockholdkbs— Protection    of  Minobitt    Stock-  . 

HOLDEBS. 

The  individual  defendants  owned  a  majority  of  the  stock  of  a  cor- 
poration, and  one  of  them  had  a  controlling  interest  in  a  second  corpora- 
tion, which  was  engaged  in  the  same  line  of  business  and  in  competiticm 
with  the  defendant  corporation.  The  defendant  corporation  claimed  pat- 
ents to  certain  appliances,  and  was  involved  in  litigation  with  the  second 
corporation.  One  of  the  individual  defendants  had  been  urging  a  dis- 
missal of  the  litigation  and  the  gratuitous  licensing  of  the  second  corpora- 
tion during  the  time  when  he  could  not  vote  his  stock  because  of  voting 
trust  created  at  the  time  the  defendant  corporation  was  organized.  Held 
that,  where  the  individual  defendants  had  done  nothing  illegal  and 
threatened  nothing  illegal,  the  rights  of  the  minority  shareholders  who 
desired  protection  will  be  amply  protected  by  enjoining  the  individual 
defendants  froor  wasting  the  assets  of  the  corporation  or  attempting  to 
monopolize  the  business  in  which  It  was  engaged,  and  they  should  not  be 
enjoified  from  voting  their  stock. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  |f  747,  74^ 
763,  764.3 

C=s»For  other  cuet  ■••  s«m«  topic  ft  KET-NUMBBR  in  all  Key-Numborod  Digests  A  Indoxot 
166C.O.A.-^ 
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Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

Bill  by  Samuel  Cleland  Davidson  and  others,  suing  on  behalf  of 
themselves  and  other  stockholders  of  the  American  Blower  Company 
similarly  situated,  against  the  American  Blower  Company  and  others. 
From  a  decree  for  complainants,  defendants  appeal.  Modified  and 
affirmed. 

See,  also.  Sirocco  Engineering  Co.  v.  B.  F.  Sturtevant  Co.  (D.  C.) 
208  Fed.  147;  209  Fed.  624. 

This  is  an  appeal  from  an  order  of  Judge  Ray,  in  the  District  Court 
of  the  United  States  for  the  Northern  District  of  New  York,  enjoin- 
ing the  individual  defendants  Foss  and  GifFord,  who  own  or  control 
a  majority  of  the  capital  stock  of  the  American  Blower  Company, 
from  combining  to  waste  its  property,  and  from  combining  together 
or  with  others  to  monopolize  the  business  of  manufacturing  or  selling 
multiblade  or  propeller  fans  and  blowers  for  exhaust  or  blowing,  and 
from  voting  their  stock,  and  also  enjoining  the  defendant  the  Ameri- 
can Blower  Company,  its  officers,  agents,  and  inspectors  of  election 
from  permitting  the  stock  of  the  said  defendants  to  be  voted. 

O.  F.  Hibbard,  of  New  York  City,  for  appellant  Foss. 

William  S.  Haskell,  of  New  York  City  (Millis,  Griffin,  Seely  & 
Streeter,  of  Detroit,  Mich.,  of  counsel),  for  appellants. 

Winthrop  &  Stimson,  of  New  York  City  (Henry  L.  Stimson  and 
George  Roberts,  both  of  New  York  City,  of  counsel),  for  appellees. 

Angell,  Bodman  &  Turner,  of  Detroit,  Mich.  (Henry  E.  Bodman,  of 
Detroit,  Mich.,  of  counsel),  for  intervening  appellees. 

Wm.  J.  &  Wm.  C.  Roche,  of  Troy,  N.  Y.,  for  certain  intervening 
complainants. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  manufacture  and  selling  of  the  fans 
and  blowers  in  question  is  a  distinct  and  separate  business  of  an  in- 
terstate as  well  as  intrastate  character  carried  on  by  less  than  a  dozen 
companies  in  this  coimtry.  In  the  year  1899  the  B.  F.  Sturtevant  Com- 
pany did  and  it  still  does  the  largest  part  of  this  business.  Next  to  it 
was  the  American  Blower  Company,  a  corporation  of  Michigan.  The 
defendant  Foss  owned  a  majority  of  the  stock  of  each  of  these  com- 
panies. In  1902  the  complainant  Davidson  began  to  sell  in  this  coun- 
try a  new  multibladed  fan  patented  by  him,  called  the  Sirocco  fan. 
It  was  admittedly  superior  to  any  fan  then  manufactured  for  the 
same  purpose,  and  Ehavidson  incorporated  his  business  in  the  year 
1907  under  the  name  of  the  Sirocco  Engineering  Company. 

In  1907  the  Sturtevant  Company  began  to  manufacture  a  similar 
fan,  called  the  multivane  fan,  because  of  which  the  Sirocco  Company 
began  a  suit  against  the  Sturtevant  Company  for  infringement  of 
Davidson's  patents.  The  defendant  Foss  in  that  year  entered  into 
negotiations  with  a  view  to  consolidating  the  Sirocco  and  the  Blower 
Company,  which  resulted  in  the  formation  of  a  new  company,  the 
American  Blower  Company  of  New  York,  one  of  the  defendants  in 
this  suit    The  incorporation  took  place  early  in  January,  1909,  and 
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of  eflFect  as  between  the  parties  as  of  January  1st.  It  was  advanta- 
geous to  each  company,  because  it  gave  the  Blower  Company  a  better 
fan  than  its  own  and  to  the  Sirocco  Company  much-needed  capital. 

The  consolidation  was  carried  through  by  an  exchange  of  the  new 
company's  stock  for  the  stocks  of  the  old  companies,  and  the  defend- 
ant Foss  continued  to  hold  the  majority  of  the  stock  of  the  new  com- 
pany. The  complainants  say  that  they  did  not  know  how  much  stock 
Foss  owned  in  the  old  company,  because  it  was  not  all  in  his  name  on 
the  company's  books ;  but  because  he  did  control  the  Sturtevant  Com- 
pany, and  because  of  the  pending  infringement  suit,  they  took  precau- 
tions to  prevent  his  influence  from  being  detrimental  to  their  interests. 
The  corporate  existence  of  the  Sirocco  Company  was  maintained  to 
prevent  the  patent  suit  from  abating,  and  it  was  made  a  part  of  the 
agreement  that  a  majority  of  the  stock  of  the  new  company  should  be 
put  in  a  voting  trust,  two  out  of  the  three  trustees  to  be  stockholders 
of  the  Sirocco  Company.  This  trust  was  to  continue  for  five  years, 
the  longest  term  permissible  under  the  laws  of  the  state  of  New  York. 
Furthermore,  the  granting  of  licenses  under  the  Davidson  patents  was 
also  put  under  the  control  of  a  board  of  three  trustees  who  represented 
the  Sirocco  interests. 

After  the  formation  of  the  new  company  the  defendant  Foss  con- 
tinually advised  the  discontinuance  of  the  patent  suit  against  the 
Sturtevant  Company  and  the  granting  of  a  license  under  the  Davidson 
patents  to  that  company  and  other  manufacturers  without  royalty. 
The  burden  of  his  correspondence  was  that  there  should  be  an  arrange- 
ment between  the  two  companies  for  the  purpose  of  regulating  and 
raising  prices.  This  the  Blower  Company  steadily  refused  to  do,  and 
continued  to  conduct  its  business  in  competition  with  that  of  the  Sturte- 
vant Company  and  all  other  companies  engaged  in  the  trade  with  con- 
stantly increasing  success.  At  the  time  the  bill  was  filed  the  two 
companies  did  70  per  cent,  of  the  trade  in  the  United  States,  40  per 
cent,  by  the  Sturtevant  Company  and  30  per  cent,  by  the  Blower 
Company.  October  9,  1913,  the  District  Court  handed  down  a  deci- 
sion sustaining  the  Davidson  patents.  Sirocco  Engineering  Co.  v.  B. 
F.  Sturtevant  Co.,  208  Fed.  147. 

January  1, 1914,  the  voting  trust  was  to  expire  by  limitation,  at  which 
time  it  would  be  within  the  power  of  the  defendant  Foss  to  elect  a 
board  of  directors  agreeable  to  him.  The  minority  stockholders  nat- 
urally feared  such  a  board  would  terminate  the  pending  patent  litiga- 
tion and  grant  a  gratuitous  license  to  the  Sturtevant  Company.  Jan- 
uary 20,  1914,  was  the  date  of  the  annual  meeting  of  the  Blower  Com- 
pany, but  it  was  adjourned  to  February  19th,  and  thereafter  from 
time  to  time,  in  pursuance  of  orders  of  the  District  Court.  February 
10,  1914,  the  complainants  requested  the  board  of  directors  of  the 
Blower  Company  to  file  a  bill  such  as  the  present  bill,  which  request 
was  declined. 

February  26,  1914,  the  complainants  brought  this  suit  in  equity,  al- 
leging that  the  defendants  had  combined  to  waste  the  assets  of  the 
Blower  Company,  to  divert  its  business  to  the  Sturtevant  Company  and 
to  violate  the  Sherman  Act  of  July  2,  1890,  by  raising  prices  and  re- 
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straining  competition  in  foreign  and  interstate  commerce,  and  article 
340  of  tfie  General  Business  Law  of  the  state  of  New  York  in  intra- 
state commerce.  December  15,  1914,  the  Circuit  Court  of  Appeals 
reversed  the  decree  of  the  District  Court  and  held  the  Davidson  patents 
void  for  anticipation,  as  well  as  not  infringed  by  the  Sturtevant  Com- 
pany. Sirocco  Engineering  Co.  v.  B.  F.  Sturtevant  Co.,  220  Fed. 
137,  136  C.  C.  A.  91.  This  decree  removed  the  chief  contention  be- 
tween the  Blower  Company  and  the  Sturtevant  Company  as  competi- 
tors. The  District  Judge  decided  this  suit  on  all  points  in  favor  of  the 
complainants  and  entered  a  decree  as  prayed  for. 

[1]  There  can  be  no  doubt  that  the  majority  owners  of  stock  of  a 
corporation  cannot  use  their  power  to  the  prejudice  of  the  minority 
owners  and  that  a  court  of  equity  will  enjoin  all  contracts  or  con- 
spiracies of  the  kind  complained  of  in  the  bill.  In  proper  cases  they 
may  be  enjoined,  even  if  only  threatened.  Vicksburg  Water  Co.  v. 
Vicksburg,  185  U.  S.  65,  22  Sup.  Ct.  585,  46  L.  Ed.  808.  The  Dis- 
trict Judge  assumed  from  the  previous  conduct  of  the  defendants 
Foss  and  GiflFord,  and  particularly  from  the  letters  of  Foss,  that  he 
would  be  likely  to  carry  out  the  plans  complained  of  through  a  board  of 
directors  elected  by  them,  and  that  the  complainants  should  be  pro- 
tected against  their  doing  so.  To  deprive  stockholders  holding  a  ma- 
jority of  the  stock  from  voting  it,  and  to  turn  over  the  control  of  a 
corporation  to  the  minority  stockholders,  is  relief  to  be  given  only  un- 
der imperative  necessity.  Undoubtedly  it  may  be  done  in  a  proper 
case,  and  has  been  done  in  some  cases  cited  by  the  appellees.  Milbank 
V.  New  York,  Erie  &  Western  R.  R.  Co.,  64  How.  Prac.  (N.  Y.)  20, 
in  which  the  controlling  corporation  was  enjoined  from  voting  its 
stock  in  the  controlled  company  because  it  was  prohibited  by  statute 
from  owning  it;  Dunbar  v.  American  Tel.  &  Tel.  Co.,  224  111.  9,  79  N. 
E.  423,  115  Am.  St.  Rep.  132,  8  Ann.  Cas.  57,  which  was  on  demurrer 
to  a  bill  charging  that  the  controlling  corporation  had  purchased  its 
stock  in  the  controlled  company  for  the  purpose  of  restraining  com- 
petition ;  Memphis  R.  R.  Co.  v.  Woods,  88  Ala.  630,  7  South.  108, 
7  L.  R.  A.  605,  16  Am.  St.  Rep.  81,  where  it  was  found  that  the  con- 
trolling corporation  had  for  its  own  interest  oppressed  and  defrauded 
the  controlled  company;  George  v.  Central  R.  R.  &  Banking  Co.  of 
Georgia,  101  Ala.  607,  14  South.  752,  in  which  the  court  found  that  the 
controlling  corporation  had  bought  its  stock  in  the  controlled  company 
to  restrain  competition  and  had  used  its  control  to  waste  the  prop- 
erty of  the  controlled  company;  Steele  v.  United  Fruit  Co.  (C.  C.) 
190  Fed.  631 ;  Id.,  194  Fed.  1023,  114  C.  C.  A.  666,  in  which  the  court 
found  that  the  controlling  company  had  bought  its  stock  in  the  con- 
trolled company,  used  it  to  restrain  competition,  and  subordinated  the 
interests  of  the  controlled  company  to  its  own. 

[2]  In  these  cases,  and  others  that  could  be  cited,  the  illegal  acts 
complained  of  had  been  actually  carried  out  or  were  admitted  or  were 
explicitly  threatened.  In  the  present  case  nothing  illegal  has  been  done, 
and  nothing  illegal  has  been  threatened,  although  the  complainants  had 
reason  to  apprehend  that  the  defendant  intended  to  do  these  things  if 
he  could.     We  think  the  complainants  will  be  sufficiently  protected 
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if  the  defendants  be  enjoined,  either  severally  or  in  combination  from 
wasting  or  attempting  to  waste  the  Blower  Company's  property,  or 
from  restraining  or  monopolizing  or  attempting  to  restrain  or  monop- 
olize the  business  of  manufacturing  and  selling  multiblade  or  propel- 
ler fans  and  blowers. 

As  so  modified,  the  decree  is  affirmed,  with  costs  of  this  court  to 
the  appellants. 


(243  F^d.  171) 

DEYORKIN  T.  SECURITY  BANK  &  TRUST  CO.  OP  MEMPHIS,  TENN. 

(Circuit  Court  of  Apa;>eals,  Sixth  Circuit    June  30,  1917.) 

No.  2976. 

1.  Bankbuptct  ^=»414(1) — ^Proceedings  fob  Dischaboe— Questions  of  Fact. 

While  in  some  cases  a  bankrupt's  failure  to  keep  any  systematic  books 
or  records  would  of  itself  require  the  conclusion  that  this  was  done  with 
intent  to  conceal,  such  conclusion  is  not  generally  inevitable,  and  the  in- 
ference is  one  of  fact,  to  be  drawn  from  the  proofs  in  a  particular  case. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {  720.] 

2.  Bankbttptct  ^s»180— Fbauduiant  Tbansfebs— Secbbt  Tbust  fob  Gban- 

TOB. 

The  law  implies  a  fraudulent  intent;  from  a  debtor's  conveyance  with 
a  secret  trust  reserved  for  his  benefit 

[Ed.  Note.—For  other  cases,  see  Bankruptcy,  Cent  Dig.  f§  252,  253.] 

3.  Bankbuptct   ^=>407(3) — Dischabge--Gbound8  fob   Denial— Fraudulent 

Tbansfebs. 

In  deciding  whether  a  conveyance  by  a  bankrupt  hindered,  delayed,  and 
defrauded  creditors,  so  as  to  defeat  a  discharge,  it  is  of  no  controlling 
importance  that  the  trustee  has  not  been  able  to  avoid  it,  or  even  that 
he  has  not  tried  to  avoid  it 

[Ed.  Note.^For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  740,  742-749.] 

4.  Bankbuptct   ^=>407(3) — Dibohabge— Grounds   fob  Denial— Fbaudulent 

Tbansfebs. 

The  transfer  by  a  bankrupt  of  an  absolutely  worthless  equity  of  re- 
denrption  is  not  a  suflaclent  ground  for  refusing  a  discharge,  even  though 
the  trustee  might  get  something  to  which  he  was  not  entitled  as  a  bonus 
for  a  release  of  the  property  by  him. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §8  740,  742-749.] 

6.  Bankbuptct  «=»414(1) — ^Fbaudulent  Tbansfebs— Bubden  of  Pboof. 

A  bankrupt  owned  a  half  interest  in  real  estate,  the  whole  of  which 
was  worth  $10,000  or  $12,000.  His  interest  was  incumbered  by  one-half 
of  a  mortgage  for  $5,000,  and  by  a  purchase-money  lien  for  $1,000  and 
a  mortgage  or  deed  of  trust  for  $3,000  on  his  half  interest.  His  attorney, 
who  procured  the  loan  secured  by  this  last  mortgage,  felt  morally  respon- 
sible for  the  loan,  and,  fearing  that  on  a  foreclosure  sale  or  in  the  hands 
of  the  trustee  enough  would  not  be  realized  to  pay  this  mortgage,  took 
a » conveyance  of  the  real  estate,  and  agreed  to  advance  whatever  funds 
were  necessary  to  meet  payments  on  the  incumbrances  and  to  give  the 
bankrupt  two  years  within  whic^  to  redeem.  Held  that  under  the  cir- 
cumstances, the  trustee  had  the  burden  of  showing  that  the  creditors 
whom  he  represented  might  have  been  injured  by  this  conveyance. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  720.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  EHstrict  of  Tennessee ;  John  E.  McCall,  Judge. 

^=»For  otber  case*  set  same  topic  ft  KBT-NUMBER  in  aU  K«7-Numbored  DigesU  &  Indexes 


Digitized  by  VjOOQIC 


38  156  C.  C.  A.  REPORTS 

In  the  matter  of  Nathan  Devorkin,  bankrupt.  From  an  order  sus- 
taining the  objection  of  the  Security  Bank  &  Trust  Company  of  Mem- 
phis, Tenn.,  to  the  bankrupt's  application  for  discharge,  the  bank- 
rupt appeals.    Reversed  and  remanded. 

Leo  Goodman,  of  Memphis,  Tenn.,  for  appellant 
H.  R.  Boyd,  of  Memphis,  Tenn.,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  Devorkin  was  adjudicated  a  voluntary 
bankrupt,  and  directly  thereafter  filed  his  petition  for  a  discharge. 
The  Security  Bank  &  Trust  Company  was  a  creditor,  and  supported 
opposition  to  the  discharge  by  the  specifications  (1)  that  the  barJcrupt, 
with  attempt  to  conceal  his  financial  condition,  had  failed  to  keep  the 
necessary  books  of  account  or  records ;  and  (2)  that  the  bankrupt  had 
transferred  his  interest  in  certain  real  estate  with  intent  to  hinder, 
delay,  and  defraud  his  creditors.  The  matter  was  sent  to  a  referee, 
who  heard  proofs  and  found  as  facts  that,  while  the  bankrupt  had 
wholly  failed  to  keep  books,  this  had  not  been  done  with  intent  to  con- 
ceal his  financial  condition,  and  that  the  transfer  of  the  real  estate  was 
a  bona  fide  transaction,  without  intent  to  hinder,  delay,  or  defraud. 

The  creditor  treated  the  referee's  report  as  that  of  a  special  master 
in  equity,  and  challenged  the  result  tiirough  exceptions.  Upon  the 
review  thus  invoked,  the  District  Judge  did  not  pass  upon  the  first  spec- 
ification, but  held  that  the  real  estate  transfer  had  the  inevitable  effect 
to  hinder,  delay,  and  defraud,  and  that,  therefore,  the  second  specifi- 
cation should  be  sustained,  and  the  application  for  discharge  be  de- 
nied.   The  bankrupt  appeals. 

[1]  1.  We  see  no  cause  to  disturb  the  finding  of  the  referee  that  the 
failure  to  keep  books  was  not  with  that  intent  which  is  made  the 
basis  for  preventing  a  discharge.  It  appears  that  for  three  years, 
and  since  Devorkin  had  been  the  sole  proprietor  of  the  business,  he 
had  kept  no  books.  The  dealings  were  small  and  practically  for  cash ; 
the  debts  proved  were — largely — ^those  left  over  from  an  old  connec- 
tion. Doubtless  there  are  cases  where  the  failure  to  keep  any  syste- 
matic books  or  records  would,  of  itself,  require  the  conclusion  that  it 
was  done  with  the  intent  to  conceal,  but  such  conclusion  is  by  no 
means  inevitable.  The  inference  is  one  of  fact  to  be  drawn  from  the 
proofs  in  a  particular  case.  Sheinberg  v.  Hoffman  (C.  C.  A.  3)  236 
Fed.  343.  149  C.  C.  A.  475;  Sherwood  Co.  v.  Wix  (C.  C.  A.  4)  240 
Fed.  692,  153  C.  C.  A.  490.  Cases  like  Paper  v.  Stem  (C.  C.  A.  8) 
198  Fed.  642,  117  C.  C.  A.  346,  and  In  re  Hanna  (C.  C.  A.  2)  168  Fed. 
238,  93  C.  C.  A.  452,  are  not  inconsistent  with  this  rule. 

[2]  2.  Devorkin  owned  a  half  interest  in  a  piece  of  business  real 
estate,  the  whole  of  which  had  cost  $10,000  or  $12,000.  His  inter- 
est was  incumbered  by  one-half  of  an  old  mortgage  for  $5,000  cover- 
ing the  entire  title,  by  $1,000  unpaid  lien  for  the  purchase  price  of  his 
half  interest,  and  by  a  mortgage  or  deed  of  trust  for  $3,000  upon  his 
half  interest,  given  by  him  more  than  a  year  before  to  secure  a  cash 
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loan  for  money  needed  on  account  of  old  liabilities  in  which  Devorkin 
was  involved.  This  last  loan  had  been  secured  for  him  through  the 
favorable  representations  of  Mr.  Goodman,  his  attorney,  and  Mr. 
Goodman  felt  a  measure  of  moral  responsibility  upon  the  loan.  Short- 
ly before  bankruptcy,  and  with  knowledge  on  Goodman's  part  that  it 
was  imminent,  Devorkin  made  a  deed  to  Goodman  of  his  half  inter- 
est, and  it  is  this  conveyance  which  is  the  basis  of  the  second  spec- 
ification. The  testimony  is  undisputed  that  this  deed  was  made  at 
Goodman's  advice  and  request,  and  because  the  first  mortgage  was 
about  coming  due  and  some  refunding  and  extensions  would  be  nec- 
essary, or  else  it  would  be  foreclosed,  and  it  was  apprehended  that 
not  enough  would  be  realized  to  pay  tfie  $3,000  mortgage,  and  there 
would  be  a  loss  thereon  for  which  Goodman  would  feel  responsible. 
He  also  thought  that,  if  Devorkin's  title  passed  to  a  trustee  in  bank- 
ruptcy, any  refunding  or  extension  contracts  would  be  impossible, 
and  thus  foreclosure  and  loss  could  not  be  avoided,  while,  if  the  title 
was  put  in  his  name,  he  could  arrange  the  necessary  extensions.  He 
therefore  agreed  that  in  exchange  for  the  deed,  which  would  enable 
him  thus  to  protect  the  existing  junior  mortgage,  he  would  advance, 
personally,  whatever  funds  were  necessary  to  meet  payments  that  must 
be  made  on  the  incumbrances,  and  would  give  Devorkin  two  years 
within  which  to  redeem  the  property  by  paying  whatever  might  thus 
accumulate  against  it. 

It  is  entirely  plain  that  this  transaction,  when  thus  fully  stated,  did 
not  inherently  involve  any  hindering,  delaying,  or  daf  raudmg  of  credi- 
tors. It  was,  at  most,  a  conveyance  of  Devorkin's  equity  of  redemption 
by  way  of  further  security  for  existing  debts ;  and  the  mere  giving  of  a 
preference  is  no  reason  for  denying  a  discharge.  The  trouble  is  that 
this  trust  was  not  expressed  on  the  face  of  the  deed,  which  (as  we 
understand  the  record)  appeared  to  be  absolute  and  unconditional; 
and  this  situation  suggests,  if  it  does  not  reveal,  a  conveyance  with  a 
secret  trust  reserved  for  the  grantor's  benefit — a  transaction  as  to 
which  the  law  implies  a  fraudulent  intent. 

[3-6]  This  leads  us  to  the  question  which  counsel  have  chiefly  ar- 
gued— whether  the  equity  thus  conveyed  was  worth  anything.  In  de- 
ciding whether  a  conveyance  had  the  effect  to  hinder,  delay,  and  defraud 
creditors,  it  is  of  no  controlling  importance  that  the  trustee  has  not 
been  able  to  avoi^  it,  or  even  Siat  he  has  not  tried  to  avoid  it,  and, 
doubtless,  in  the  absence  of  any  proof,  there  would  be  some  presump- 
tion that  property  conveyed  by  the  bankrupt  had  value;  but  it  is 
none  the  less  certain  that  a  deed  cannot  be  intended  to  or  have  the 
effect  to  hinder,  delay,  or  defraud  creditors,  unless  it  is  a  conveyance 
of  something  rather  than  otf  nothing,  and  we  cannot  regard  the  transfer 
of  an  absolutely  worthless  equity  of  redemption  as  a  sufficient  ground 
for  refusing  a  discharge.  If  such  conveyance  releases  a  right  of  pos- 
sessi(m  pending  foreclosure,  which  would  be  of  substantial  value  to 
the  trustee,  that  would  make  a  question  on  which  this  record  is  silent ; 
but  the  mere  fact  that  the  trustee  might  get  something  for  a  release 
paid  to  him  as  a  bonus,  and  not  because  he  was  entitled  to  it,  but  to 
avoid  trouble — this  mere  fact  we  cannot  think  enough  to  give  condem- 
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natory  character  to  the  transaction.  We  cannot  escape  the  conclusion 
that  the  circumstances  of  this  case — the  cost  of  the  property,  the  ad- 
mitted incumbrances,  the  apparent  fear  of  all  parties  that  the  prop- 
erty would  not  pay  the  incumbrances,  and  the  character  of  the  contract 
accompanying  the  transfer — were  sufficient  to  put  upon  the  trustee 
the  burden  of  showing  that  the  creditors  whom  he  represented  might 
have  been  Substantially  damnified.  This  burden  was  not  met ;  but  we 
are  not  inclined,  for  that  reason  alone,  now  to  direct  that  the  discharge 
be  granted.  The  objecting  creditor  rested  on  a  misapprehension.  If 
the  objecting  creditor  desires,  there  should  be  a  further  hearing  on  this 
issue;  we  decide  now  only  that  the  making  of  the  deed,  under  the 
circumstances  shown,  does  not  of  itself  necessarily  bar  the  discharge. 
Lacking  an  application  for  such  further  hearing,  made  within  30  days 
after  mandate,  the  discharge  should  be  granted. 

The  order  must  be  reversed,  and  the  case  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 


(?43  Fed.  174) 

THE  TRANSFER  NO.  15. 

THE  LANSING. 

(Circuit  Court  of  Aw)eals,  Second  Circuit    May  8,  1917.) 

Nos.  241,  242. 

1.  Collision  C=>05(2)— Steamsipip  and  Meeting  Tow — Insufficient  Look- 

out. 

A  collision  in  the  daytime  on  East  River  between  a  gteamshlp,  wblcb 
was  passing  up  on  the  deep  water  range,  and  one  of  two  car  floats  along- 
side a  meeting  tug,  fceW,.on  conflicting  evidence,  due  solely  to  the  fault  of 
the  tug  in  misunderstanding  the  steamer's  passing  signal  of  two  whistles, 
which  was  Justified  by  the  positions  of  the  vessels,  probably  because  of 
not  having  a  lookout  In  the  bow,  and  so  crossing  the  signal  and  turning 
to  starboard  across  the  course  of  the  steamship,  which  at  once  stopped 
and  reversed,  but  too  late  to  avoid  collision. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent.  Dig.  H  200-202.] 

2.  Collision  ^=909 — Precautions  in  Habbor^- Lookout. 

It  is  incumbent  on  a  vessel  navigating  New  Yorli  Harbor  and  vicinity, 
even  in  the  daytime,  to  maintain  a  vigilant  lookout 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent.  Dig.  ff  211,  212.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  for  collision  by  the  Lansing  Steamship  Company, 
Incorporated,  owner  of  the  steamship  Lansing,  against  the  steam  tug 
Transfer  No.  15  and  car  float  N.  Y.,  N.  H.  &  H.  R.  R.  No.  41,  the  New 
York,  New  Haven  &  Hartford  Railroad  Company,  claimant,  with  cross- 
libel  against  the  Lansing,  in  which  the  Seaconnet  Coal  Company  in- 
tervened. Decree  against  the  Lansing,  and  the  other  parties  appeal. 
Reversed. 

Appeal  in  admiralty  from  decree  dismissing  the  libel  of  the  steam- 
ship Lansing  against  the  steam  tug  Transfer  No.  15,  and  sustaining 

«;:>For  other  cmm  sm  samt  topic  ft  KEY-NUMBBR  in  all  Key-Numbered  DlgeeU  ft  Indexes 
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the  libel  of  the  steam  tug  against  the  steamship.  The  cargo  of  the  Lan- 
sing belonged  to  the  Seaconnet  Coal  Company,  which  intervened  pro 
interessc  suo  in  the  action  against  the  Transfer  No.  15.  The  intervener 
also  appealed. 

James  T.  Kilbreth  and  Irving  Miller,  both  of  New  York  City,  for 
the  Transfer  No.  15. 

Robinson  Leech,  of  New  York  City,  for  the  Lansing. 

Blodgett,  Jones,  Bumham  &  Bingham,  of  Boston,  Mass.  (Edward 
E.  Blodgett,  of  Boston,  Mass.,  of  coimsel),  for  intervener. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judgq?. 

HOUGH,  Circuit  Judge.  [1]  The  collision  out  of  which  these  liti- 
gations arose  occurred  off  the  ferries  at  the  foot  of  Whitehall  street, 
Manhattan,  on  a  fair  afternoon  (April  19,  1916),  when  the  wind  was 
light,  the  weather  clear,  and  the  Eatst  River  tide  still  running  ebb,  al- 
though the  tide  had  begun  to  rise.  The  Lansing  is  a  steamer  250  feet 
long,  originally  built  for  traffic  on  the  Great  lysJces,  and  of  very  slow 
speed.  The  Transfer  No.  15  is  an  able  tug  125  feet  long,  and  had  in 
tow  a  loaded  carfloat  on  each  side,  each  float  being  327  feet  long.  The 
Lansing  was  bound  up  the  East  River ;  the  Transfer,  with  her  floats, 
was  coming  down,  intending  to  round  the  Battery  and  proceed  to  the 
New  Jersey  shore.  There  was  no  unusual  amount  of  traffic  in  the 
neighborhood,  and  the  evidence  contains  no  suggestion  that  any  vessel 
not  proceeded  against  interfered  with  navigation.  The  collision  was  a 
violent  one  between  the  bow  of  the  Lansing  and  the  port  side  of  the 
Transfer's  port  carfloat,  about  50  feet  abaft  her  forward  end.  That 
such  a  collision  could  happen  in  broad  daylight  is  of  itself  almost  evi- 
dence of  negligence.  The  Tugboat  No.  6,  170  Fed.  306,  95  C.  C.  A. 
502. 

On  consideration  of  the  pleadings  and  the  testimony  of  those  in 
charge  of  the  navigation  of  the  colliding  vessels,  we  find  it  impossible 
to  harmonize  their  statements  or  to  arrive  at  any  story  of  collision 
not  somewhere  denied  in  vital  details.  There  are  some  points,  however, 
so  conclusively  proven  as  to  dominate,  and  from  these  controlling  facts 
we  deduce  a  result  favorable  to  the  Lansing.  That  steamer  entered  the 
channel  between  the  Battery  and  Governor's  Island  upon  the  "deep 
water  range."  Such  is  the  testimony  of  her  master,  while  the  captain 
of  the  Transfer  admitted  that  when  he  first  noticed  the  steamship  (he 
being  above  Pier  7,  East  River)  she  was  on  that  range.  The  Transfer 
and  her  tow,  by  the  statement  of  her  own  master,  "came  dowh  the  East 
River  to  go  under  the  Brooklyn  Bridge,  and  proceeded  down  about  in 
the  middle  of  the  river,  favoring  the  New  York  shore."  The  tug 
master's  intention  was  "to  follow  the  middle  of  the  river  as  near  as 
possible,  and  as  we  proceed  down  we  keep  drawing  in  to  the  New  York 
shore."  The  Lansing  against  the  tide  was  making  not  over  3  miles 
an  hour  by  the  land,  while  the  Transfer  on  her  own  testimony  was 
similarly  going  at  the  rate  of  at  least  9  miles  an  hour.  The  place  of 
collision  was  oflF  the  ferries  nearest  to  Pier  4  East  River,  and  about 
1,000  feet  oflf  the  pier  ends.    This  is  the  evidence  of  the  master  of  a 
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tug  which  was  lying  off  the  ferries,  who  had  a  full  view  of  the  collision, 
and  was  introduced  as  a  witness  on  behalf  of  the  Transfer.  The  dis- 
tance from  the  pier  end  given  by  him  puts  the  place  of  collision  on  the 
"deep  water  range."  The  heading  of  the  Transfer  and  her  floats  at 
the  moment  of  impact  is  plainly  testified  to  by  her  master,  who,  when 
asked  how  his  boat  was  heading  at  the  time  they  came  together,  re- 
plied : 

"I  should  think  that  my  boat  was  heading  directly  toward  •  •  •  the 
Staten  Island  ferry  rack." 

With  the  place  of  collision  thus  fixed,  and  the  bearing  of  tug  and 
tow  also  fixed  within  narrow  limits,  we  next  inquire  as  to  the  angle  of 
collision.  On  this  point  there  is  practical  unanimity  among  the  witness- 
es— it  was  a  right-angled  blow — a  statement  amply  confirmed  in  our 
opinion  by  the  nature  of  the  wounds.  But  if  the  blow  was  right-angled, 
the  point  of  contact  substantially  on  the  deep  water  range,  and  the  tug 
and  carfloats  heading  for  the  ferry  racks  nearest  Pier  4,  the  conclu- 
sion is  mathematical  that  the  Lansing  at  collision  was  on  the  range,  and 
had  never  substantially  altered  her  course  from  the  moment  she  was 
first  seen  by  the  Transfer.  Such  is  her  evidence,  which  in  our  judg- 
ment is  confirmed  by  the  foregoing. 

The  hopeless  conflict  of  evidence  herein  relates  to  the  signals  given 
and  the  relative  bearings  of  the  two  vessels  at  the  time  of  giving  them. 
There  is  a  fair  preponderance  of  evidence  that  the  Lansing  blew  first, 
giving  a  signal  of  two  whistles.  That  the  first  signal  was  given  by  the 
Lansing  is  admitted  in  the  Transfer's  pleadings,  but  it  is  said  to 
have  been  a  signal  of  one  blast.  It  is  proved  as  a  two-whistle  signal, 
and  we  |>erceive  no  reason  why  it  should  not  have  been  heard  and  un- 
derstood by  the  Transfer,  which  undoubtedly  replied  with  one  whistle. 

The  vital  point  is  whether,  when  the  Lansing  blew  two  whistles,  she 
had  the  Transfer  on  her  port  or  starboard  bow.  The  testimony  on 
this  is  utterly  irreconcilable ;  but  when  it  is  observed  that  the  vessels 
when  not  over  half  a  mile  apart  were  approaching  each  other  at 
the  rate  of  at  least  1,100  feet  a  minute,  that  the  collision  occurred 
on  the  deep  water  range,  with  the  port  side  of  the  Transfer's  floats 
in  the  act  of  crossing  the  Lansing's  bow,  and  the  floats  and  tug 
heading  for  the  upper  ferry  slips,  we  think  it  demonstrated  that 
in  order  to  produce  collision  the  tug  and  tow  must  have  come  (under  a 
port  helm)  from  the  Lansing's  starboard  side. 

It  is  not  thought  that  the  Transfer  was  as  far  over  to  Brooklyn  (or 
starboard),  when  the  Lansing  blew  two  whistles,  as  the  captain  of  the 
steamer  asserts;  but  she  was  enough  to  starboard  of  the  Lansing's 
course  to  render  a  two-whistle  signal  (under  the  meeting  rule)  proper. 
This  is  in  accord  with  the  Lansing*s  evidence,  and  is  very  nearly  ad- 
mitted by  the  master  of  the  Transfer  when  he  assented  to  counsel's 
proposition  that,  if  he  had  understood  the  Lansing's  first  signal  as  of 
two  whistles,  he  could  "have  answered  with  two  and  safely  gone  down 
on  her  starboard  side." 

Thus  we  find  that  this  disaster  occurred  through  a  misunderstand- 
ing of  whistles,  for  which  no  excuse  is  proffered;  as  a  result  thereof 
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the  Transfer  ported  and  hard-aported,  and  so  threw  herself  directly 
across  the  path  of  the  Lansing,  which  immediately  upon  hearing  the 
Transfer's  single  whistle  stopped,  reversed,  and  gave  the  alarm.  The 
steamer  was  struck  substantially  on  the  deep  water  range;  she  did  not 
change  her  course,  and  indeed  scarcely  had  time  so  to  do. 

The  reason  for  this  misunderstanding  of  signals  is  largely  found  in 
the  insufficiency  of  the  Transfer's  lookout.  The  master  of  that  tug 
had  a  deckhand  on  top  of  the  cars  on  the  starboard  float.  His  duties 
seem  to  have  been  for  the  most  part  to  announce  "small  craft,  gasoline 
boats,  and  rowboats."  He  must  have  seen  the  Lansing;  should  have 
heard  her  whistles  and  understood  them  and  reported  them.  But  (ac- 
cording to  his  captain)  the  only  attention  he  paid  to  the  steamer  was, 
after  the  Transfer  had  put  her  wheel  hard  aport,  to  ejaculate,  *1  won- 
der where  that  fellow  thinks  he  is  going." 

[2]  We  have  recently  insisted  upon  the  necessity  of  a  lookout,  and  a 
good  one,  even  in  the  daytime.  Delaware,  etc.,  Co.  v.  Central  R.  R. 
Co.,  238  Fed.  560,  151  C.  C.  A.  496).  The  rule  is  equaUy  to  be  insisted 
upon  here,  for  it  can  hardly  be  doubted  that  a  vigilant  lookout  would 
have  announced  the  Lansing's  sijgnal  which  the  master  (who  was  solely 
in  charge  of  a  flotilla  of  the  weight  and  capacity  of  a  large  ocean 
steamer)  might  easily  misinterpret,  as  he  unquestionably  did. 

Finding  that  the  situation  of  these  vessels  when  they  were  between 
a  quarter  and  a  half  a  mile  apart  was  such  that  the  Lansing  had  the 
Transfer  on  her  starboard  bow  on  a  course  which  made  a  passing  star- 
board to  starboard  proper  within  the  meeting  rule,  it  is  ordered  that 
the  decrees  below  be  reversed,  with  one  bill  of  costs  to  the  appel- 
lants in  this  court,  and  the  cause  remanded,  with  directions  to  dis- 
miss the  libel  against  the  Lansing  and  sustain  that  against  the  Transfer 
No.  15, 


(243  Fed.  177) 

HANSEN  et  aL  v.  UNIFORM  SEAMLESS  WIRE  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    June  15,  1917.) 

No.  1259. 

1*  CoBPOBATioNS   ^=>308(6) — Officers — Sauirt — Amount. 

Where  the  general  manager  of  a  corporation  abandoned  aU  claim  for 
salary  at  the  rate  fixed  in  a  written  contract  for  ten  years,  and  it  was 
understood  between  him  and  the  treasurer  of  the  corporation  that  the 
simis  paid  to  him  as  salary  should  be  in  full  for  his  services,  in  view  of 
the  corporation's  financial  condition,  he  had  no  claim  against  the  company 
for  additional  salary,  either  on  express  contract  or  under  a  claim  in 
quanttun  meruit. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §$  1341,  1342.] 

2.  Frauds,  Statute  of  ^=>44(3),  139(1)— Contracts  of  Eicfloyment — Timb  of 
Performance. 

The  agreement  under  which  such  general  manager  was  paid  was  not 
within  the  statute  of  frauds,  as  it  did  not  cover  any  fixed  period,  and 
was  fully  executed  by  both  parties. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  (3ent  Dig.  {{  66, 
334,  3.37.] 

#=9Por  oUier  cua—  •««  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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8.  Bankruptct  ^=960— Acts  of  Baitkbttptct— Application  pob  BECEnrsB- 

BHIP. 

The  directors  of  a  foreign  corporation  voted  to  apply  for  a  receiver- 
ship or  for  bankruptcy,  and  a  committee  was  appointed  with  power  to 
act ;  but  "no  action  was  taken  pursuant  to  the  vote,  and  the  application 
for  a  receiver  was  made  by  four  stockholders,  three  of  whom  were  credi- 
tors, under  Gen.  Laws,  R.  I.,  c  213,  §  27,  as  amended  by  Laws  1909,  c. 
424,  which  authorizes  the  appointment  of  a  receiver  for  a  foreign  cor- 
poration on  the  petition  of  any  stockholder  or  creditor.  Held,  that  the 
corporation  did  not  apply  for  a  receiver,  thereby  committing  an  act  of 
bankruptcy,  especially  as,  under  the  statute,  the  application  could  not 
have  been  made  by  the  corporation. 

[Ed-  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  S  80.] 

Appeal  f r(Mn  the  District  Court  of  the  United  States  for  the  District 
of  Rhode  Island;  Arthur  L.  Brown,  Judge. 

Petition  by  Charles  E.  Hansen,  doing  business  as  the  Platinide 
Company,  and  others,  to  have  the  Uniform  Seamless  Wire  Company 
adjudicated  a  bankrupt,  in  which  Conley  &  Straight  intervened.  From 
a  decree  dismissing  the  petition  (235  Fed.  616),  the  petitioning  creditors 
appeal.    Affirmed. 

Peter  C.  Cannon,  of  Providence,  R.  I.  Qames  T.  Egan,  of  Provi- 
dence, R.  I.,  on  the  brief),  for  appellants. 

E.  Butler  Moulton  and  J.  Jerome  Hahn,  both  of  Providence,  R.  I. 
(Mumford,  Huddy  &  Emerson,  Hahn,  Joslin  &  McCanna,  and  Charles 
C.  Mumford,  all  of  Providence,  R.  I.,  on  the  brief),  for  appellee. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  HALE,  Dis- 
trict Judge. 

BINGHAM,  Circuit  Judge.  This  is  an  appeal  from  a  decree  en- 
tered in  the  United  States  Court  for  the  District  of  Rhode  Island  in 
favor  of  the  respondent,  the  Uniform  Seamless  Wire  Company,  a 
Maine  corporation,  doing  business  at  Providence,  and  Conley  & 
Straight,  interveners,  dismissing  a  petition  brought  by  Charles  E.  Han- 
sen, doing  business  under  the  name  of  the  Platinide  Company,  Wil- 
liam H.  Miller  &  Sons,  J.  M.  Anthony  &  Co.,  and  Joseph  T.  Boland, 
all  of  Providence,  asking  to  have  the  Uniform  Seamless  Wire  Company 
declared  a  bankrupt. 

In  the  petition  it  was  alleged  that  the  petitioners  were  creditors  of 
the  Wire  Company,  whose  claims  amounted  to  more  than  $500,  and 
that  the  company  had  committed  an  act  of  bankruptcy,  in  that,  being 
insolvent,  it  had,  on  the  7th  day  of  March,  1916,  applied  for  the  ap- 
pointment of  a  receiver  under  the  laws  of  the  state  of  Rhode  Island. 
In  answering  the  petition,  the  respondents  denied  that  the  Wire  Com- 
pany had  committed  an  act  of  bankruptcy,  and  that  Boland  was  a  cred- 
itor of  the  company.  If  Boland  was  not  a  creditor,  the  claims  of  the 
other  petitioners  did  not  equal  the  requisite  jurisdictional  amount. 
The  application  for  the  receiver  alleged  that  the  corporation  was  insol- 
vent, in  that  it  was  Unable  to  pay  its  debts  as  they  matured.  In  re  Wil- 
liam S.  Butler  &  Co.,  Inc.,  207  Fed.  705,  125  C.  C.  A.  223 ;  s.  c,  Pal- 
menberg  v.  William  S.  Butler  &  Co.,  231  U.  S.  752,  34  Sup.  Ct  322, 

^=9For  otber  cases  see  Mme  topic  it  KET-NUMBER  In  all  Key-Numbered  DlgesU  ft  Indexes 
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58  L.  Ed.  467;  Maplecroft  Mills  v.  Childs,  226  Fed.  415,  141  C.  C. 
A.  245. 

In  the  District  Court,  Boland  was  found  not  to  be  a  creditor,  for 
the  reasons : 

(1)  That  the  contract  purporting  to  be  executed  May  20,  1909,  be- 
tween the  corporation  and  Boland,  employing  the  latter  as  general  man- 
ager of  the  corporation  at  a  salary  of  $100  per  week  for  the  term  of 
ten  years  from  May  14,  1909,  was  not  a  contract  in  substance,  but  in 
form  only,  and  was  never  assented  to  at  any  time  by  any  person  rep- 
resenting the  corporation  independently;  (2)  that  Boland  abandoned 
all  claim  for  salary  at  the  contract  rate ;  (3)  that  Boland,  by  his  failure 
for  about  six  years  to  assert  his  claim  for  salary  at  the  contract  rate, 
and  by  his  knowledge  that  no  indebtedness  for  the  claim  was  stated  as 
a  liability  of  the  corporation,  was  estopped  as  against  all  other  stock- 
holders and  all  creditors  from  asserting  his  claim  against  the  corpo- 
ration ;  and  (4)  that,  as  the  corporation  was  without  funds  with  which 
to  conduct  its  business  unless  its  preferred  stock  could  be  sold,  Boland, 
as  owner  of  substantially  all  the  common  stock,  was  interested  in  cre- 
ating and  maintaining  a  credit  for  the  company,  and,  through  an  ar- 
rangement with  the  treasurer,  accepted  sums  from  time  to  time  in 
payment  for  his  services  as  general  manager,  and  thereby  foreclosed 
any  right  he  may  have  had  to  recover  a  larger  sum  on  quantum  meruit. 

[1,2]  Various  contentions  are  made;  but  we  do  not  find  it  neces- 
sary to  consider  all  of  them,  and  in  particular  whether  the  court 
erred  in  holding  that  the  contract  of  May  20,  1909,  between  Boland 
and  the  Wire  Company  was  invalid,  or  in  holding  that  Boland  was 
estopped  to  assert  his  claim  as  a  creditor,  for  it  seems  to  us  that  the 
evidence  fully  warrants  the  finding  of  the  court  below  that  Boland 
abandoned  all  claim  for  salary  at  the  rate  named  in  the  contract  of  May 
20th,  and  that,  in  view  of  the  financial  condition  of  the  company  and 
his  conduct  in  the  premises,  it  was  understood  between  him  and  Astle, 
the  treasurer,  that  the  sums  paid  to  him  as  salary  should  be  in  full  for 
his  services,  and  that,  having  waived  or  abandoned  his  right  to  the 
salary  stipulated  for  in  the  contract  of  May  20th,  and  agreed  to  accept 
the  stuns  paid  him  in  satisfaction  for  his  services,  he  has  no  claim 
against  the  company,  either  on  the  express  contract  or  under  a  claim 
in  quantimi  meruit  The  agreement  under  which  he  was  paid  for  his 
services  was  not  within  the  statute  of  frauds,  for  it  did  not  cover  any 
fixed  period  and  was  fully  executed  by  both  parties. 

[3]  We  are  also  of  the  opinion  that  the  petition  could  have  been  dis- 
missed on  the  ground  that  the  Wire  Company,  if  insolvent,  had  not 
committed  an  act  of  bankruptcy  as  alleged  in. the  petition.  The  allega- 
tion was  that  the  corporation,  being  insolvent,  on  the  7th  day  of  March, 
1916,  applied  for  a  receiver  of  its  property  under  the  laws  of  the  state 
of  Rhode  Island ;  and  the  question  is  whether  the  corporation,  assum- 
ing it  to  have  been  insolvent  within  the  meaning  of  the  Bankruptcy 
Law  (which  it  was  not,  if  Boland  was  not  a  creditor),  applied  for  a  re- 
ceiver. It  appeared  in  evidence  that,  at  a  meeting  of  the  directors  of 
the  corporation  on  March  6,  1916,  it  was  voted  to  apply  for  receivership 
or  for  bankruptcy,  and  a  committee,  consisting  of  two  of  the  direc- 
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tors,  was  appointed  with  power  to  act  in  the  matter.  No  action  appears 
to  have  been  taken  pursuant  to  this  vote.  The  application  for  the 
receiver  was  made,  not  by  the  corporation,  but  by  four  of  its  stockhold- 
ers, all  of  whom,  but  one,  were  also  creditors  of  the  corporation,  pur- 
suant to  section  27,  chapter  213,  of  the  General  Laws  of  the  State  of 
Rhode  Island,  as  amended  by  chapter  424  of  the  Session  Laws  of  1909^ 
which  provides : 

"Whenever  any  corporation  incorporated  under  the  laws  of  any  other  state, 
and  having  an  estate  or  effects  in  this  state,  is  insolvent,  •  •  •  the  su- 
perior court  may,  upon  the  petition  of  any  stockholder  or  creditor  of  such 
corporation  incorporated  under  the  laws  of  any  other  state,  and  upon  such  rea- 
sonable notice  as  the  court  may  prescribe,  appoint  a  receiver  of  its  estate  and 
effects  in  this  state,  and  distribute  the  same  in  accordance  with  the  equitable 
rights  of  the  parties." 

As  the  Wire  Company  was  a  foreign  corporation,  it  could  not,  un- 
der the  provisions  of  this  statute,  make  an  application  for  a  receiver, 
and  the  weight  of  the  testimony  is  that  the  application  in  question 
was  not  made  in  behalf  of  the  corporation,  pursuant  to  the  vote  of 
the  directors,  but,  as  stated  in  the  application,  in  behalf  of  the  petition- 
ers as  stockholders  and  creditors  of  the  corporation. 

The  assignment  of  error  relating  to  the  refusal  of  the  court  below  to 
reopen  the  case  for  further  evidence  raises  no  question  of  law.  The 
petitioners,  so  far  as  the  record  discloses,  had  full  opportunity  at  the 
trial  to  present  their  evidence.  The  case  having  been  closed,  it  was 
discretionary  with  the  trial  judge  whether  he  would  thereafter  reopen 
the  same. 

Entertaining  these  views,  we  think  the  court  below  did  not  err  in  dis- 
missing the  petition. 

The  decree  of  the  District  Court  is  affirmed,  with  costs  to  the  ap- 
pellee. 


(243  Ffed.  180) 

WHITNEY  V.  NEW  YORK  SCAFFOLDING  CO. 

(Circuit  Ck>urt  of  Appeals,  Eighth  Circuit    April  2,  1917.    Behearlng  Denied 

May  16,  1917.) 

No.  4766. 

1.  Patents  ^=»328— Contributoby  Infringement— Scaffold. 

The  manufacture  and  sale  of  the  hoisting  device  of  the  Whitney  patent. 
No.  1,114,832,  held  on  the  evidence  not  to  constitute  contributory  In- 
fringement of  the  Henderson  patent.  No.  959,008,  for  a  scaffold. 

2.  Patents  ^=>259— Contributory  Infringement— Intention. 

The  question  in  contributory  infringement  is  whether  or  not  the  de- 
fendant made  or  sold  his  machine  or  improvement  with  the  intent  or 
purpose  of  aiding  another  in  the  unlawful  making,  selling,  or  using  of  a 
third  person's  patented  invention,  and  the  burden  is  on  the  plaintiff  to- 
establish  the  affirmative  of  this  issue. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §f  400-402.] 

3.  Patents  ^=>237— Infringement— * 'Mechanical  Equivalent." 

The  term  "mechanical  equivalent,"  when  applied  to  the  interpretation 
of  a  pioneer  patent,  has  a  broad  and  generous  signification,  while  its 

^=;>For  other  cases  see  same  topic  ft  KEY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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meaning  is  very  narrow  and  limited  when  it  conditions  the  oonstraction 
of  a  patent  for  slight  improvement. 

[Ed.  Note.— For  other  cases,  see  Patents,. Cent  Dig.  §§  374,  375. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Mechanical  Equivalent] 

4,  Patents  «=»165—Constbtjction— Limitation  of  Claims. 

Where  an  inventor  has  pointed  ont  and  claimed  in  his  patent  the  com- 
bination or  Improvement  he  claims  as  his  invention,  he  disclaims  and 
dedicates  to  the  public  any  other  coii]rt>ination  or  improvement  apparent 
from  his  specification  and  claims,  not  a  mere  evasion  of  his  own« 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  S  24L] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska ;  Thomas  C.  Munger,  Judge. 

Suit  by  the  New  York  Scaffolding  Company  against  Egbert  Whit- 
ney. From  an  order  granting  an  interlocutory  injunction,  defend- 
ant appeals.    Reversed. 

See,  also,  224  Fed.  452,  140  C.  C.  A.  138. 

Robert  H.  Parkinson,  of  Chicago,  111.  (Wallace  R.  Lane  and  George 
Mankle,  both  of  Chicago,  111.,  on  the  brief),  for  appellant. 

C.  P.  Goepel,  of  New  York  City,  and  Paul  Bakewell,  of  St.  Louis, 
Mo.,  for  appellee. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  RINER, 
District  Judge. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  an  interlocu- 
tory decree  based  on  letters  patent  No.  959,008  to  E.  H.  Henderson, 
which  enjoins  Whitney,  the  defendant  below,  from  manufacturing 
or  selling  scaffold  hoisting  devices  like  those  shown  in  patent  No. 
1,114,832  issued  to  Whitney  on  October  27,  1914,  on  the  ground  that 
such  manufacture  and  sale  constituted  contributory  infringement  of 
Claims  1  and  3  of  the  former  patent,  which  read  in  this  way : 

"1.  A  scaffold  consisting  in  the  combiDatlon  of  crossbeams,  floor  pieces 
extending  between  such  beams,  and  a  hoisting  device  associated  with  each 
end  of  each  beam,  each  hoisting  device  consisting  of  a  continuous  U-shaped 
metal  bar  extending  around  the  under  side  of  and  upward  from  the  associated 
beam,  and  a  hoisting  drum  rotatably  supported  by  the  side  members  of  such 
bar." 

"3.  A  scaffold  consisting  of  a  pluraUty  of  U-shaped  bars  arranged  in  pairs, 
a  crossbeam  laid  in  and  extending  between  each  pair  of  such  U-shaped  bars, 
a  floor  laid  upon  said  crossrbeam,  a  drum  rotatably  supported  between  the 
upwardly  extending  side  members  of  each  of  said  U-shaped  bars,  and  means 
for  controlling  the  rotation  of  said  dnun." 

This  suit  was  originally  brought  against  WHiitney  for  an  infringe- 
ment of  these  claims  by  the  manufacture  and  sale  of  hoisting  ma- 
chines like  those  described  in  letters  patent  No.  998,270  issued  to  him 
on  Jtdy  18,  1911.  In  those  machines  Whitney  used  for  his  hoisting 
frames  metal  bars  bent  in  the  form  of  the  inverted  letter  "U,"  hoist- 
ing drums  rotatably  supported  on  brackets  on  the  vertical  side  members 
of  the  U-shaped  bars,  supporting  rods  of  metal  connected  with  and 
securely  fastened  to  the  lower  ends  of  the  vertical  side  members  of 

«=>For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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his  U-shaped  frames,  upon  which  rods  he  supported  crosspieces  or 
putlogs  upon  which  the  planks  or  sheeting  of  the  scaffold  rested 
without  fastening  in  any  way  the  crosspieces  or  putlogs  to  the  lower 
bars  of  the  frames  upon  which  they  rested.  This  court  was  of  the 
opinion  that  the  making  and  selling  of  these  machines  by  Whitney  for 
use  by  third  parties  in  combination  with  the  crossbeams  and  floor 
pieces  of  the  combinations  of  Claims  1  and  3  of  Henderson's  patent 
constituted  an  infringement  of  the  latter,  and  it  accordingly  directed 
the  issue  of  an  injunction  against  their  manufacture  and  sale  by  Whit- 
ney. New  York  Scaffolding  Co.  v.  Whitney,  224  Fed.  452,  460,  463, 
140  C.  C.  A.  138,  146, 149. 

[1]  After  the  court  below  had  issued  its  injunction  pursuant  to  that 
opinion,  the  scaffolding  company  made  a  motion  in  this  case  in  the  Dis- 
trict Court  for  a  similar  injunction  against  the  manufacture  and  sale 
by  Whitney  of  hoisting  machines  like  that  portrayed  in  his  patent 
No.  1,114,832.  The  latter  machines  were  called  by  Whitney,  and  were 
known  in  the  trade,  as  the  "Little  Wonder  Machines,"  and  for  con- 
venience they  will  be  so  styled,  and  the  machines  like  that  described 
in  Whitney's  patent.  No.  998,270,  will  be  called  Whitney's  first  ma- 
chines in  this  opinion. 

The  Little  Wonder  machine  consisted  of  a  rectangular  frame  and 
a  hoisting  device.  The  frame  was  made  of  two  vertical  metal  side 
rods,  which  were  connected  by  two  metal  bars  fastened  to  the  side 
rods,  one  at  the  top  and  the  other  at  the  bottom  of  the  frame.  Each 
pf  these  bars  was  perforated  by  three  holes,  one  at  each  end,  through 
.  which  the  side  bars  respectively  passed  and  in  which  they  are  fastened 
by  nuts,  and  one  in  the  center  through  which  the  steel  wire  cable  sus- 
pending from  above  and  bearing  the  frame,  hoisting  device,  and  scaf- 
fold passes  and  works.  The  hoisting  device  consists  of  two  automatic 
clutches  "adapted  to  engage  a  suspending  cable,  means  for  holding  the 
clutches  constantly  in  vertical  alinement  and  for  carrying  a  load  sus- 
pended therefrom,  means  for  working  the  clutches  repetitiously  to- 
ward and  from  each  other  in  such  alinement  upon  the  cable,  and  means 
for  releasing  the  clutches  severally."  These  clutches  are  located  in  two 
alining  clutch  boxes,  each  box  has  a  vertical  peripheral  split  tubular 
wall,  formed  in  duplicate  wall  sections  marginally  contacting  with 
each  other.  Each  box  has  a  cap  fitted  over  the  top  of  its  tubular 
wall  and  an  inverted  cap  fitted  under  the  bottom  of  its  tubular  wall. 
By  means  of  these  caps  which  are  perforated  in  the  center  for  the 
movement  of  the  suspending  cable,  the  wall  sections  are  held  to- 
gether, and  by  means  of  terminal  perforations  in  the  caps  for  the  ver- 
tical side  rods  of  the  frame  the  upper  box  is  held  in  rigid  engagement 
and  the  lower  box  in  sliding  engagement  with  the  vertical  side  rods. 
Two  duplicate  vertically  disposed  semitubular  jaws  in  each  box  mount- 
ed on  springs,  registering  with  each  other  face  to  face,  held  in  po- 
sition by  transverse  sliding  arms  working  in  transverse  slots  as  the 
jaws  approach  to  and  recede  from  each  other,  but  movable  vertically 
in  unison  between  anti- friction  rollers  interposed  between  the  walls  of 
the  box  and  the  jaws,  constitute  the  clutch.  The  jaws  have  inter- 
nal rib-like  teeth  to  bite  the  cable  which  passes  between  them,  and 
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each  jaw  has  an  external  wedge-like  projection  on  its  back  to  pro- 
duce and  release  the  bite  as  the  clutch  is  made  to  rise  and  fall  in  the 
box.  When  in  their  normal  position  both  clutches  grip  and  hold  the 
suspending  cable.  The  lower  clutch,  whose  box  has  a  sliding'  en- 
gagement with  the  side  rods  of  the  frame,  is  movable  vertically  by 
means  of  a  lever.  To  raise  the  load  a  workman  first  lifts  the  free 
end  of  the  lever,  thereby  releasing  and  raising  the  lower  clutch  box,  and 
then  forces  down  the  lever,  thereby  bringing  the  lower  clutch  into  ac- 
tion and  releasing  and  Uf ting  the  upper  clutch  from  which  the  load  is 
suspended.  By  thus  raising  and  lowering  the  lever,  like  a  pump  handle, 
he  causes  the  machine  with  its  load,  the  scaffold  frame  and  hoisting  ma- 
chine, to  climb  the  cable  much  as  a  sailor  climbs  a  rope.  The  first  and 
third  claims  of  patent  No.  1,114,832  describe  very  well  the  Little 
Wonder  and,  when  compared  with  the  first  and  the  third  claims  of 
Henderson's  patent  and  with  Whitney's  first  machine,  which  has  the 
U-shaped  bar  and  the  hoisting  drum  and  means  for  operating  it 
rotatably  supported  between  the  side  members  thereof,  illustrate  the 
similarities  and  differences  between  the  Little  Wonder  and  Hender- 
son's machines  and  Whitney's  first  machine.  Those  claims  read  in 
this  way : 

*'l.  A  hoisting  machine  of  the  specified  class,  comprising  two  automatic 
clutches  adapted  to  grip  alternatively  a  suspending  cable,  means  for  raising 
and  lowering  the  dutdies  independently  on  the  cable,  and  a  suspended  frame, 
upheld  by  the  dutches  alternately  and  provided  with  means  for  holding 
both  clutdies  in  vertical  alinement." 

"3.  A  hoisting  machine  of  the  sped  fled  dass,  comprising  two  automatic 
clutches,  means  for  holding  the  dutdies  in  vertical  aUnement  and  for  carry- 
ing a  suspended  load,  means  for  moving  the  dutches  toward  and  from  each 
other  in  sudi  alinement,  and  means  for  releasing  the  clutches  severally ;  each 
dutch  having  two  coacting,  spring-mounted,  vertical  wedge  Jaws  between  anti- 
friction rollers,  and  being  adapted  to  grip  automaticaUy  a  suspending  cable 
and  to  be  released  from  that  cable." 

On  the  argument  at  the  former  hearing  in  this  court  of  the  ques- 
tion of  the  validity  of  Henderson's  patent  and  its  infringement  by 
Whitney's  first  machine,  counsel  for  Whitney  contended  that  Hender- 
son's patent  was  anticipated  by  letters  patent  No.  854,959,  issued  to 
W.  J.  Murray  on  May  28,  1907,  which  disclosed  an  inverted  U-shaped 
metal  bar,  a  hoisting  drum  rotatably  supported  by  the  side  members 
of  this  bar,  and  a  crosspiece  or  putlog  securely  fastened  to  the  lower 
ends  of  the  side  members  of  the  U-shaped  bar  upon  which  putlog 
the  planks  or  sheeting  of  the  scaffold  rested.  Murray,  however,  had 
portrayed  the  members  of  the  pairs  of  his  machines  set  opposite 
each  other  for  supporting  a  wide  mason's  scaffold  with  their  edges  to 
the  wall  of  the  building,  with  the  lower  ends  of  the  side  members  of 
each  pair  securely  fastened  to  the  same  crosspiece  or  putlog,  so  that 
neither  of  the  machines  could  be  knocked  down  for  removal  without 
removing  the  bolts,  or  rivets,  or  nuts,  by  which  it  was  fastened  to  the 
crosspiece  or  putlog,  and  so  that  neither  of  them  could  be  set  up  again 
without  again  fastening  the  side  members  of  its  frame  thereto,  nor 
could  these  machines  without  new  or  different  crosspieces  or  putlogs  be 
used  broadside  to  the  building — ^while  the  machines  of  Henderson 
IfieCOA.— 4 
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were  fitted  for  use  with  their  broadsides  to  the  wall  of  the  building. 
When  Henderson's  application  for  a  patent  was  in  the  Patent  Office,  it 
was  twice  rejected  on  Murray's  patent  and  was  finally  allowed  on  the 
argument  of  counsel  that  Claim  1  specified  that  the  U-shaped  metal 
bar  extended  around  the  under  side  of  the  crossbeam  or  putlog,  so 
that  the  connection  between  the  U-shaped  bar  and  the  crossbeam 
was  absolute  and  positive,  "and  no  connecting  rivets  or  bolts  or  other 
auxiliary  means"  were  employed.  The  majority  of  this  court  were  of 
the  opinion  that  Henderson's  method  of  supporting  his  crosspieces 
or  putlogs  on  the  lower  part  of  his  frame  without  fastening  them 
thereto  so  that  his  hoisting  machines  could  be  knocked  down  and  set 
up  again  without  removing  or  placing  bolts,  rivets,  or  nuts,  and  so 
that  his  machines  were  fitted  for  use  broadsides  to  the  building,  per- 
mitted his  patent  to  escape  anticipation  by  Murray's  and  placed  him 
in  that  large  class  of  inventors  who  make  slight  advances  in  their  art 
and  accomplish  the  result  sought  with  varying  degrees  of  success, 
so  that  on  that  account  each  is  entitled  to  his  own  combination  or  de- 
vice as  long  as  it  differs  from  those  of  his  competitors  and. does  not 
include  theirs.  224  Fed.  458,  140  C.  C.  A.  138.  As  Whitney's  first 
machine  embodied  an  inverted  U-shaped  bar,  a  drum,  and  means  for 
operating  it  rotatably  supported  on  brackets  upon  the  side  members 
of  his  bar,  a  metal  rod  fastened  to  the  lower  ends  of  the  bar  on  which 
rod  the  crosspieces  or  putlogs  might  rest  without  fastenings,  and  as 
it  was  thus  constructed  so  as  to  fit  it  for  use  broadside  to  the  building, 
its  manufacture  and  sale  for  use  in  Henderson's  combinations  was 
held  to  constitute  contributory  infringement  and  was  enjoined.  Does 
Whitney's  manufacture  and  sale  of  the  Little  Wonder  constitute  a 
like  infringement  of  the  patent  to  Henderson  and  entitle  the  plaintiflF 
to  a  like  injunction? 

1.  It  was  indispensable  to  proof  of  suqti  infringement  that  there 
should  be  substantial  evidence  that  Whitney  made  and  sold  hoisting 
machines  of  the  type  of  the  Little  Wonder  with  the  intent  or  for 
the  purpose  of  aiding  others  in  the  unlawful  making,  selling,  or  using 
of  the  patented  invention  of  Henderson.  There  is  no  evidence  in  this 
case  that  Whitney  ever  made  or  sold  a  hoisting  machine  of  the  type 
of  the  Little  Wonder  which  was  fitted  for  or  intended  by  him  for 
use  with  an  unfastened  putlog.  All  the  witnesses  who  disclosed 
knowledge  of  the  method  of  construction  of  the  Little  Wonders  that 
Whitney  had  put  out  testified  that  the  putlc^s  in  them  which  they 
observed  had  two  holes  in  each  of  their  ends  at  right  angles  to  the 
length  of  the  putlogs  through  which  the  vertical  side  bars  of  the 
rectangular  frame  of  the  Little  Wonder  passed,  so  that  beneath  these 
putlogs  the  lower  bars  of  the  frames  of  the  Little  Wonder,  through  holes 
in  which  the  side  bars  extended,  could  be  fastened  in  their  places  by 
nuts  beneath  them  on  the  lower  ends  of  the  side  bars.  It  is  true  that 
the  witnesses  testified  that  the  holes  in  the  putlogs  were  large  enough 
to  permit  them  to  be  held  in  yielding  connection  with  the  side  bars. 
But  the  material,  the  controlling  fact  here,  is  not  that  they  were  fas- 
tened in  their  places  on  the  side  bars  loosely,  but  that  by  means  of  the 
crossbars  of  the  frames  beneath  them  through  which  the  side  bars 
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extended,  and  by  means  of  the  nuts  on  the  side  bars  beneath  the  cross- 
bars under  the  jjutlogs,  the  putlogs  were  securely  fastened  in  their 
places  so  that  the  machines  could  not  be  knocked  down  without  re- 
moving, or  set  up  without  fastening  together  putlogs,  crossbars,  and 
side  bars  in  the  manner  which  has  been  described.  The  fact  that  the 
ends  of  the  putlogs  were  perforated  for  the  side  bars  with  two  holes 
at  right  angles  to  the  length  of  the  putlogs  shows  that  they  were  made 
and  fitted  for  use  in  a  hoisting  machine  suspended  edgewise  and 
not  broadside  to  the  building,  and  that  the  putlogs  were  made  and 
fitted  to  be  securely  fastened,  when  in  use,  to  the  side  bars  of  the 
frames,  and  not  to  be  placed  on  the  lower  bars  or  parts  of  the  frames 
without  any  fastening.  And  as,  even  in  the  case  of  a  hoisting  ma- 
chine consisting  of  a  U-shaped  frame  and  a  drum  and  means  for 
its  operation  rotatably  supported  upon  the  vertical  sides  thereof,  the 
freedom  of  the  putlog,  when  in  use,  from  any  fastening,  and  the  in- 
tended use  of  the  machine  broadside  to  the  wall,  were  deemed  essen- 
tial to  infringement,  the  evidence  in  this  case  fails  to  convince  that 
Whitney  ever  had  any  intent  or  purpose  to  make  or  sell  the  Little 
Wonders  to  aid  any  one  in  perpetrating  such  infringement.  The  testi- 
mony of  one  or  two  witnesses  that  the  bottom  bars  of  the  Little  Won- 
ders were  capable  of  supporting  putlogs  that  were  not  fastened  thereto 
fails  to  shake  this  conclusion,  in  the  face  of  the  fact  that  all  the  evi- 
dence is  that  all  the  lower  bars  and  all  the  putlogs  sufficiently  observed 
by  the  witnesses  to  enable  them  to  state  whether  or  not  they  were 
fitted  to  be  fastened  or  were  fastened,  shows  that  the  putlogs  were 
perforated  for  this  purpose,  and  that  Aose  in  use  were  securely  fas- 
tened by  means  of  the  holes  in  them,  the  bottom  bars  of  the  frame,  and 
the  nuts  beneath  them  to  the  side  bars  of  the  frames. 

[2]  The  question  in  contributory  infringement  is  whether  or  not 
the  defendant  made  or  sold  his  machine,  or  improvement  with  the  in- 
tent or  purpose  of  aiding  another  in  the  unlawful  making,  selling,  or 
using  of  a  third  person's  patented  invention.  The  burden  is  on  the 
plaintifiF  to  establish  the  affirmative  of  this  issue.  The  facts  that  the 
plaintiff's  machine  or  device  is  capable  of  use  in  such  a  way  as  to  aid 
in  the  infringement  of  the  patented  invention,  that  it  has  been  used  in 
that  way,  that  the  defendant  knew  it  had  been  so  used  and  still  con- 
tinued to  manufacture  and  sell  it,  and  that  he  fitted  it  for  such  use,  are 
competent  evidence  of  such  an  intention  or  purpose.  But  the  mere 
fact  that  it  is  capable  of  such  a  use,  when  it  is  at  the  same  time  capable 
and  fitted  for  a  rightful  and  innocent  use,  is  not  sufficient  to  establish 
such  an  intention  or  purpose  where,  as  in  this  case,  the  evidence  is  that 
the  machine  and  its  parts  were  expressly  fitted  for  use  in  a  rightful 
way  without  aiding  in  any  such  infringement,  and  there  is  no  evidence 
that  the  defendant  ever  knew  of  the  use  of  the  machine,  or  that  it  ever 
was  sold  or  used  in  sudi  a  way  as  to  aid  others  in  infringing  the  pat- 
ented invention. 

2.  There  are,  however,  other  reasons  why  Whitney's  manufacture 
and  sale  of  the  Little  Wonders  failed  to  constitute  an  infringement  of 
the  patented  combinations  of  Henderson.  Henderson's  patent  is  not 
for  a  new  machine  or  device.    It  is  for  a  new  combination  of  old  me- 
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chanical  elements.  The  first  claim  is  for  a  combination  of  (1)  cross- 
beams and  floor  pieces  of  a  scaffold,  with  (2)  a  hoisting  device  c(mi- 
sisting  of  a  continuous  U-shaped  metal  bar  extending  around  the  under 
side  of  and  upward  from  the  associated  beam,  and  a  hoisting  drum 
rotably  supported  by  the  side  members  of  such  bar.  The  third  claim 
is  for  a  combination  of  (1)  a  plurality  of  U-shaped  bars  arranged  in 
pairs,  (2)  a  crossbeam  laid  in  and  extending  tetween  each  pair  of 
U-shaped  bars,  (3)  a  floor  laid  upon  said  crossbars  with  (4)  a  drum 
rotably  supported  between  the  upwardly  extending  side  members  of 
each  of  the  U-shaped  bars,  and  (5)  means  for  controlling  the  rotation 
of  the  drum. 

[3]  The  absence  of  a  single  material  mechanical  element  of  a  pat- 
ented combination  from  the  machine  or  combination  that  is  alleged  to 
infringe  it  is  fatal  to  the  claim  of  infringement.  Two  of  the  essential 
elements  of  the  combinations  of  the  first  and  third  claims  of  Hender- 
son's patent,  the  U-shaped  bar  and  the  drum  rotatably  supported  be- 
tween the  side  members  of  the  frame,  are  absent  from  the  Little  Won- 
der, although  they  were  both  present  in  Whitney's  first  machine.  In 
opposition  to  this  view  of  this  case,  counsel  argue  that  the  rectangular 
frame  of  the  Little  Wonder  built  up  out  of  two  side  bars  and  two  end 
bars  fastened  together  is  the  mechanical  equivalent  of  the  U-shaped 
bar  of  Henderson,  and  that  the  clutch  mechanism  which  has  been  de- 
scribed is  the  mechanical  equivalent  of  the  drum  and  the  means  of  oper- 
ating it  rotatably  supported  on  the  side  members  of  the  frame  of  Hen- 
derson. ,  But  the  breadth  of  the  signification  of  the  term  "mechanical 
equivalent"  is  proportioned  in  each  case  to  the  extent  and  character 
of  the  advance  or  invention  evidenced  by  the  patent  under  considera- 
tion. One  who  invents  and  secures  a  patent  for  a  machine  or  com- 
bination which  first  performs  a  useful  function  is  thereby  protected 
against  all  machines  and  combinations  which  perform  the  same  func- 
tion by  equivalent  mechanical  devices,  but  one  who  merely  makes  and 
secures  a  patent  for  a  slight  improvement  on  an  old  device  or  combina- 
tion which  performs  the  same  function  before  as  after  the  improve- 
ment is  protected  against  those  only  who  use  the  very  device  or  im- 
provement he  describes,  or  mere  colorable  evasions  thereof.  In  other 
words,  the  term  "mechanical  equivalent,"  when  applied  to  the  interpre- 
tation of  a  pioneer  patent,  has  a  broad  and  generous  signification, 
while  its  meaning  is  very  narrow  and  limited  when  it  conditions  the 
construction  of  a  patent  for  a  slight  improvement  National  Hollow 
Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co.,  106  Fed.  693, 
710,  45  C.  C.  A.  544,  561 ;  Yancey  v.  Enright,  230  Fed.  641,  644,  145 
C.  C.  A.  51 ;  Mallon  v.  Wm.  C.  Gregg  &  Co.,  137  Fed.  68,  78,  69  C 
C.  A.  48,  58;  James  Heekin  Co.  v.  Baker,  138  Fed.  63,  65-66,  70  C. 
C.  A.  559,  561-562;  International  Mfg.  Co.  v.  H.  F.  Brammer  Mfg. 
Co.,  138  Fed.  396,  398,  399,  71  C.  C.  A.  633,  635-636;  Simmons  Mfg. 
Co.  v.  Southern  Spring  Bed  Co.,  140  Fed.  606,  607,  72  C.  C.  A.  174, 
175;  Columbia  Wire  Co.  v.  Kokomo  Steel  &  Wire  Co.,  143  Fed.  116, 
121,  74  C.  C.  A.  310,  315;  Dunlap  v.  Willbrandt  Surgical  Mfg.  Co., 
151  Fed.  223,  227,  80  C.  C.  A.  575,  579;  Maunula  v.  Sunell  (C.  C.) 
155  Fed.  535,  541 ;  Union  Match  Co.  v.  Diamond  Match  Co.,  162  Fed. 
148,  155,  89  C.  C.  A.  172,  179.    The  patent  to  Henderson  falls  far 
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Within  the  second  class.  His  was  not  a  pioneer  invention.  His  im- 
provement was  too  narrow  and  limited  to  entitle  it  to  protection  by 
such  a  breadth  of  signification  of  the  term  "mechanical  equivalent"  as 
would  make  the  rectangular  frame  built  up  out  of  four  separate  bars 
and  the  complicated  clutch  mechanism  of  the  Little  Wonder  the  me- 
chanical equivalent  of  Henderson's  U-shaped  bar,  the  drum  and  the 
means  of  operating  it  rotatably  supported  on  the  side  members  of  his 
bar.  The  application  of  a  meaning  of  this  term  much  more  restricted 
would  render  the  patent  to  Henderson  void,  for  his  hoisting  machine 
with  the  U-shaped  bar  and  the  drum  rotatably  supported  on  its  side 
bars  as  described  in  Murray's  patent  is  much  nearer  to  the  mechanical 
eqi;ivalent  of  Murray's  device  than  the  Little  Wonder  with  its  rec- 
tangular frame  built  out  of  four  separate  bars  and  its  complicated 
clutch  mechanism  is  to  the  mechanical  equivalent  of  Henderson's 
hoisting  machine. 

[4]  3.  Again,  the  statute  requires  the  inventor  to  "particularly  point 
out  and  distinctly  claim  the  part,  improvement,  or  combination  which 
he  claims  as  his  invention  or  discovery."  Revised  Stat.  §  4888 ;  8  U. 
S.  Comp.  Stat.  1916,  §  9432,  p.  10214.  When  under  this  statute  the 
inventor  has  done  this,  he  has  thereby  disclaimed  and  dedicated  to  the 
public  all  other  improvements  and  combinations  apparent  from  his 
specification  and  claims  that  are  not  evasions  of  the  combination  or 
device  he  claims  as  his  own,  and  has  estopped  himself  as  against  those 
who  subsequently  use  them  from  claiming  or  securing  any  monopoly 
thereof. 

'*The  purpose  of  a  claim  in  a  patent  is  to  notify  tbe  public  of  the  extent  of 
the  monopoly  secured  to  the  inventor,  and,  while  it  is  notice  of  his  exclusive 
privileges,  it  is  no  less  a  notice,  and  a  legal  notice,  upon  which  every  one 
has  a  right  to  rely,  that  he  disclaims,  and  dedicates  to  the  public,  any  combi- 
naticm  or  improvement,  •  •  •  not  a  mere  evasion  of  his  own,  which  he  has 
not  there  pointed  out  and  distinctly  claimed  as  his  discovery  or  invention. 
Every  one  has  the  right  to  use  every  machine,  combination,  device,  and  im- 
provement not  claimed  by  the  patentee,  without  molestation  from  him." 
Adams  Electric  R  Co,  v.  Llndell  R  Co.,  77  Fed.  432,  401,  23  O.  O.  A.  223,  242 ; 
Keystone  Bridge  Co.  v.  Phoenix  Iron  Co.,  95  U.  S.  274,  278,  24  L.  Ed.  344 ;  Mil- 
ler V.  Brass  Co.,  104  U.  S.  350,  352,  26  D.  Ed.  783;  McClain  v.  Ortmayer,  141 
U.  S.  419,  424,  12  Sup.  Ct  76,  35  L.  Ed.  800;  Dobson  v.  Cubley,  149  U.  S.  117, 
121,  13  Sup.  Ct  796,  37  L.  Ed.  671 ;  Stirrat  v.  Mfg.  Co.,  61  Fed.  980,  984,  1(1 
C.  C.  A  216,  220;  McBride  v.  Kingman,  97  Fed,  217,  223,  38  O.  O.  A.  123,  129; 
Expanded  Metal  Co.  v.  Board  of  Education,  111  Fed.  395,  397,  398,  49  C.  O.  A. 
406,  408;  O.  H.  Jewell  FUter  Co.  v.  Jackson,  140  Fed.  340,  347,  72  O.  O.  A. 
304,  311. 

In  each  of  Claims  1  and  3  of  his  patent,  Henderson  specifically 
claimed  a  combination  with  other  mechanical  elements  of  the  cross- 
beams or  putlogs  of  a  scaffold  and  one  or  more  hoisting  devices,  and 
expressly  specified  that  each  hoisting  device  he  claimed  consisted  of  a 
U-shaped  metal  bar  and  a  hoisting  drum  rotatably  supported  by  the  side 
members  of  that  bar.  He  might  have  described  and  claimed  a  hoist- 
ing device  consisting  of  the  U-shaped  bar  and  the  drum  rotatably  sup- 
ported on  the  side  members  thereof  and  a  rectangular  frame  built  up 
out  of  four  metal  rods  and  the  complicated  clutch  mechanism 
made  by  Whitney.  He  did  not  do  so.  He  confined  his  claim  to  a 
hoisting  device  consisting  of  his  U-shaped  frame  bearing  a  drum  ro- 
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tatabfy  supported  on  the  side  members  thereof  and  thereby  disclaimed, 
dedicated  to  the  public,  and  estopped  himself  from  successfully  assert- 
ing a  claim  of  a  monopoly  of  the  manufacture,  sale,  or  use  in  his  com- 
binations of  a  hoisting  machine  which  has  neither  U-shaped  bar  nor 
drum  supported  by  the  side  members  thereof,  but  consists  of  the  rec- 
taM^lar  frame  and  clutch  mechanism  of  the  Little  Wonder. 

For  the  reasons  which  have  now  been  sufficiently  stated,  the  evidence 
in  this  case  does  not,  in  the  opinion  of  the  court,  sustain  the  conclu- 
sion that  the  manufacture  and  sale  of  the  Little  Wonder,  whether  used 
edgewise  or  broadside  to  the  wall  of  the  building,  constitutes  con- 
tributory infringement  of  either  of  the  combinations  described  in 
Claims  1  and  3  of  the  patent  to  Henderson.  The  interlocutory  decree 
granting  the  injunction  against  the  manufacture  and  sale  of  that  ma- 
chine by  Mr.  Whitney  must  therefore  be  reversed,  and  it  is  so  ordered. 


(243  Fed.  188) 

GENERAL  ELECTRIC  CO.  v.  ELECTRIC  CONTROLLER  &  MFG.  CO.  ♦ 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit.    May  18,  1917.) 

No.  2884. 

1.  Patents  ^=»328— Validitt  and  iNFBmGEMEifT— Contbolleb  fob  Electtrio 

Motors. 

The  Carichofl  patent,  No.  763,658,  for  a  controUer  for  electric  motors, 
claim  7,  was  not  anticipated,  and  discloses  invention,  covering  a  meritori- 
ous Improvement ;  also  held  Infringed. 

2.  Patents  ^=»230 — ^Infringement — "Equivalenct." 

"E2quivalency"  in  the  patent  law  is  not  necessarily  mutual,  and  whether 
the  device  of  a  defendant  is  the  equivalent  of  that  of  complainant's  patent 
depends  upon  the  scope  of  the  claim  in  suit 

[Ed.  Note. — For  other  cases,  see  Patents,  CJent  Dig.  §  367. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Equivalent.] 

3.  Patents  ^=»112(4)— Infringement — ^Presumption  from  Issue  .of  Later 

Patent. 

The  issue  of  a  later  patent  raises  no  presumption  of  noninfringement  of 
an  earlier,  and  usually  does  not  even  tend  to  establish  that  conclusion. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  f  165.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio ;  John  H.  Clarke,  Judge. 

Suit  in  equity  by  the  General  Electric  Company  against  the  Electric 
Controller  &  Manufacturing  Company.  Decree  for  defendant,  and 
complainant  appeals.    Reversed. 

W.  K.  Richardson,  of  Boston,  Mass.,  for  appellant 
Karl  Penning,  of  Cleveland,  Ohio,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  HOLUS- 
TER,  District  Judge. 

DENISON,  Circuit  Judge.  The  appellant  filed  in  the  court  below 
the  usual  infringement  suit,  based  upon  claims  5,  6,  7,  28,  29,  30,  31, 

^s»For  oUier  casM  see  tame  topic  4k  KET-NUMBER  in  all  Kej-Numbered  DtgesU  4k  IndexM 
*  For  opinion  on  application  to  modify  mandate,  see  243  Fed.  1007.  156  C.  C.  A.  6M. 
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32,  45,  and  47  of  patent  No.  763,658,  issued  June  28,  1904,  .to  the 
Sprague  Electric  Company  as  assignee  of  the  inventor,  Carrichoff.  Up- 
on the  ar|^ment  below,  it  relied  chiefly,  if  not  wholly,  upon  5,  6,  and 
7,  The  bill  was  dismissed  by  a  decree  adjudging  all  the  10  claims  void 
for  want  of  invention.  Upon  this  appeal,  complainant  assigns  error  in 
the  conclusion  as  to  each  of  these  claims;  but,  by  its  brief  in  this 
court,  it  rests  its  appeal  soleljr  upon  claims  6  and  7.  It  does  this, 
coupled  with  an  express  disclaimer  of  acquiescence  in  the  decree  as  to 
the  remaining  claims  aflfected,  but  for  the  purpose,  as  it  says,  of  sim- 
plif  yingthe  issue. 

[1]  The  patent  relates  to  a  controller  for  an  electric  motor.  Claims 
5,  6,  and  7  are  given  in  the  margin.* 

We  do  not  attempt  any  complete  statement  of  construction  or  op- 
eration. The  general  aspect  of  these  matters  is  familiar  to  counsel  and 
to  the  parties,  and  to  all  who  might  be  interested  in  patents  involving 
fte  same  subject-matter;  to  others  they  are  not  important.  We  do 
not  undertake  to  achieve  perfect  accuracy  either  in  the  use  of  the 
technical  terminology  or  with  reference  to  operative  conditions;  we 
propose  only  so  much  of  statement  as  to  make  our  conclusions  intel- 
ligible. The  rotation  of  the  armature  of  an  electric  motor,  resulting 
from  the  current  conducted  thereto  over  the  line  from  the  source  of 
power,  creates  a  counter  electromotive  force  which  (so  to  speak)  neu- 
tralizes or  dams  back  a  large  part  of  the  original  electromotive  force. 
The  net  resultant  becomes  the  effective  operating  power,  and  the  motor 
is  so  built  as  to  be  adapted  and  fitted  for  only  fliis  net  resultant.  For 
example,  it  may  be  supposed  that  the  line  will  furnish  100  power  units, 
and  that  the  counter  electromotive  force,  at  the  preferred  motor  speed, 
will  be  80  units.  The  motor  will  then  be  so  constructed  that  it  will 
best  operate  under  a  net  load  of  20  units,  but  will  be  able  to  carry  40 
without  injury,  while  it  will  be  destroyed  by  the  total  load  of  100,  and, 
indeed,  will  be  liable  to  injury  by  much  more  than  40.  Accordingly, 
the  current  is  taken  from  the  line  to  the  motor  through  a  series  of 

1  5.  The  coinblnation  with  a  motor,  of  an  electrically  operated  controller  for 
the  motcHT,  a  master  switch,  a  drcult  from  the  master  switch,  a  series  of  con- 
secutively operating  magnets  for  the  controller,  a  throttle  operated  by  the 
current  through  the  motor,  contacts  in  the  nttister  switch  circuit  which  are 
controlled  by  the  throttle,  and  a  contact  in  the  circuit  through  each  magnet, 
except  the  <drcuit  through  the  magnet  first  operating,  which  is  closed  by  the 
magnet  which  precedes  in  operati<Hi,  substantially  as  described. 

6.  The  combination  with  a  motor,  of  an  electrically  operated  rheostat  for 
the  motor,  a  master  switch,  a  circuit  from  the  nmster  switch,  a  series  of  con- 
secutively operating  rheostat  magnets,  a  throttle  (H>erated  by  the  current 
through  the  motor,  contacts  in  the  master  switdi  circuit  which  are  controlled 
hy  the  throttle,  and  a  contact  in  the  circuit  through  each  magnet,  except  the 
circuit  throu^  the  magnet  first  operating,  which  is  closed  by  the  magnet 
which  precedes  in  operation,  substantially  as  described. 

7.  The  conrt>ination  with  a  motor,  of  an  electrically  operated  rheostat  for 
the  motor,  a  master  switch,  a  circuit  from  the  master  switdi,  a  series  <of  con- 
secutiyely  operating  rheostat  magnets,  a  throttle  operated  by  the  current 
through  the  motor,  contacts  in  the  master  switch  circuit  which  are  controlled 
by  the  throttle,  a  branch  circuit  from  the  master  switch  through  each  rheo- 
stat nftignet,  and  a  contact  in  the  branch  circuit  through  each  magnet,  except 
the  circuit  through  the  first  magnet  operating,  which  is  closed  by  the  magnet 
whi(di  precedes  in  operation,  substantially  as  described. 
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resistances,  which,  in  this  supposed  case,  allow  only  40  to  pass.  As 
the  motor  speeds  up,  and  the  counter  electromotive  force  develops,  the 
net  current  will  be  reduced  to  8  units,  and  the  device  will  be  inefficient 
To  avoid  this  result,  as  soon  as  the  net  current  falls  to  20,  a  section  of 
resistance  should  be  cut  out,  and  the  amoimt  of  current  admitted  from 
the  line  increased  to  60,  and,  in  the  same  way,  the  amount  should  be 
successively  stepped  up  to  80  and  100.  The  device  by  which  the  resist- 
ance is  thus  cut  out  step  by  step,  and  the  current  controlled,  is  called 
a  rheostat,  and  it  consists  of  a  switch  maintaining  at  one  pole  a  con- 
stant contact  with  the  line  and  at  the  other  end  selective  contact  with 
the  resistances.  In  its  simplest  form,  this  is  manually  operated,  as 
in  the  familiar  instances  of  the  controller  of  the  electric  street  car  or 
automobile.  For  many  uses  manual  control  is  not  practicable,  and 
automatic  electric  control  becomes  necessary. 

Before  Carrichoff's  improvement,  this  automatic  control  had  been 
accomplished  with  more  or  less  success  by  three  classes  or  types  of 
apparatus.  In  the  first  or  time  limit  class,  some  timing  device  was  ar- 
ranged to  operate  the  successive  resistance  cut-outs  at  predetermined 
and  fixed  time  intervals.  This  is  so  far  from  CarrichofFs  system  that 
it,  together  with  the  manual  control  type,  needs  no  further  consider- 
ation. 

In  the  second  type,  the  current  generated  by  the  motor  and  repre- 
senting the  counter  electromotive  force,  is  led  through  a  series  of 
switches,  the  solenoid  magnets  of  which  are  so  wound  that  the  first 
will  be  operated  when  this  current  reaches  40  units,  and  will  then  cut 
out  a  section  of  resistance;  the  second,  when  it  reaches  60,  and  will 
then  cut  out  another  section,  etc.  It  seems  to  be  clearly  established  that 
this  system,  under  many  and  perhaps  under  usual  conditions,  is  efficient, 
but  that  under  other  conditions  which  are  not  uncommon,  and  which, 
with  certain  installations,  are  to  be  expected,  is  not  satisfactory.  It 
has  direct  bearing  upon  Carrichoff's  improvement  only  in  one  respect 
hereafter  to  be  mentioned. 

The  third  type  touched  Carrichoff  more  closely.  Indeed,  this  system 
was  exemplified  in  the  patent  to  Sprague,  issued  when  he  and  Carrichoff 
were  both  in  the  employ  of  the  Sprague  Company,  and  Carrichoff,  in 
his  specifications,  expressly  declares  his  invention  to  be  an  improvement 
upon  the  plan  of  this  Sprague  patent  The  Sprague  plan,  as  far  as 
it  pertained  to  this  particular  subject,  involved  two  features,  which 
may  be  called  his  primary  and  his  secondary  features,  and  the  claims 
of  his  patent  (whether  valid  or  not)  seem  to  be  partly  generic,  as  rest- 
ing solely  on  this  primary  feature,  and  partly  specific,  as  resting  upon 
this  secondary  feature,  when  employed  as  a  means  of  carrying  out  his 
generic  thought.  The  primary  feature  consisted  in  the  use  of  an 
automatic  throttle  to  control  the  action  of  the  successive  resistance 
cut-outs.  This  throttle  consisted  of  a  solenoid  magnet  switch,  inter- 
posed in  the  main  circuit.  So  long  as  the  current  exceeded  (e.  g.) 
20,  the  magnet  remained  energized  and  its  switch  contacts  were  held 
up  and  open.  When  the  current  dropped  below  this  point,  the  contacts 
dropped,  an  independent  circuit  from  the  master  switch  and  leading 
through  these  throttle  contacts  was  closed,  and  current  was  carried 
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to  and  operated  a  resistance  controller  device,  whereby  some  resist- 
ance was  cut  out,  the  line  current  admitted  to  the  motor  increased 
above  20,  and  the  throttle  switch  contacts  were  again  opened.  This 
operation  would  be  automatically  repeated  as  often  as  the  current  fell 
below  the  predetermined  point  and  until  the  resistances  were  all  cut  out 

For  his  secondary  feature  or  specific  form  of  controller  mechanism, 
Sprague  provided  a  revolving  drum  carrying  contacts  so  arranged  that, 
as  it  revolved,  it  would  successively  cut  out  the  resistance  sections. 
This  part  of  the  operation — ^the  actual  throwing  of  the  switches  which 
controlled  the  resistance  sections — ^was  as  completely  mechanical  as  if 
the  drum  had  been  revolved  by  hand;  but  he  gave  electrically  auto- 
matic revolution  to  the  drum  by  operating  it  wim  a  small  independent 
motor,  called  a  pilot  motor,  and  this  motor  was  actuated  by  current 
through  the  throttle  contacts,  when  they  closed  as  above  described. 
With  each  such  closing  of  the  throttle,  the  pilot  motor  would  be  oper- 
ated until  the  drum  had  revolved  enough  to  cut  out  one  resistance, 
and  so  increased  the  Une  current  in  the  motor  and  at  the  throttle,  and 
so  opened  the  throttle  and  stopped  the  pilot  motor.  As  with  reference 
to  the  system  last  described,  tiiis  pilot  motor  drum  system  gave  fairly 
good  satisfaction,  and  was  and  is  considerably  used,  but  has  certain 
comparative  disadvantages. 

We  come,  now,  to  the  Carrichoff  improvement.  He  adopted  and  em- 
ployed what  we  have  called  the  generic  or  primary  part  of  Sprague's 
invention,  viz.,  the  solenoid  magnet  throttle,  as  the  means  of  automati- 
cally sending  out  an  electric  messenger  whenever  the  motor  current 
fell  to  the  point  which  called  for  an  increased  current  from  the  line, 
which  messenger  should  operate  one  step  in  the  resistance-shunting 
process.  For  Sprague's  pilot  motor  drum,  Carrichoff  substituted  a 
series  of  solenoid  magnet  resistance  shunting  switches  (which,  for  con- 
venience, we  will  hereafter  refer  to  merely  as  magnets  1,  2,  3,  etc.). 
The  current  which  is  caused  by  the  closing  of  the  throttle  contact, 
energizes  magnet  1,  whereby  its  contacts  are  raised  and  closed,  one 
section  of  resistance  is  cut  out,  and  the  line  current  is  shunted  through 
this  closed  switch  around  that  resistance  section.  The  lifting  of  the 
core  of  magnet  1  at  the  same  time  lifts  a  plate,  closing  contacts  in  a 
circuit  from  the  master  switch  through  the  magnet  winding  to  the 
ground,  whereby  this  magnet  continues  to  be  energized  and  so  to 
cut  out  this  section  of  resistance,  regardless  of  the  subsequent  open- 
ing or  closing  of  the  throttle.  The  same  lifting  action  also  closes 
contacts  between  magnets  1  and  2,  whereby  there  is  completed  a  cir- 
cuit from  the  master  switch  through  magnets  2  and  1  to  the  throttle 
and  grotmd,  so  that  the  closing  of  the  throttle  contacts  thereafter  will 
close  this  circuit  and  energize  magnet  2.  The  same  thing  then  hap- 
pens as  with  magnet  1 ;  another  section  of  resistance  is  cut  out,  and  a 
maintaining  circuit  for  2  is  closed.  The  same  steps  occur  in  succession 
with  the  other  magnets.  The  result  is  that,  when  the  current  in  the 
motor  circuit  falls  below  20  (continuing  to  use  our  arbitrary  illustra- 
tion), the  throttle  closes,  the  first  magnet  is  energized,  its  section  of 
resistance  is  cut  out,  it  is  released  from  control  by  the  throttle,  the 
next  magnet  is  rendered  subject  to  that  control  ready  for  the  next 
step  in  the  process,  and  so  on. 
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With  this  description,  the  recited  claims  will  be  intelligible.  It  is 
evident  that  claim  5  is'  intended  to  be  somewhat  the  broadest  of  the 
three,  in  that  it  uses  the  word  "controller"  in  the  place  of  "rheostat," 
and  yet  it  is  difficult  to  see  how  the  structure  necessarily  required  by 
its  language  can  differ  materially  from  the  structure  contemplated  by 
claim  6 ;  also  it  is  to  be  observed  that  claim  6  calls  for  a  contact  "in 
the  circuit  through  each  magnet,"  while  claim  7  specifies  that  there  is 
a  branch  circuit  from  the  master  switch  through  the  rheostat  magnet, 
and  calls  for  a  "contact  in  tfiis  branch  circuit."  It  is  not  readily  ap- 
parent that  there  can  be  a  circuit  through  each  magnet,  as  called  for  by 
claim  6,  which  will  not  necessarily  be  the  branch  circuit  called  for 
by  claim  7.  The  relative  construction  of  the  three  claims  in  this  re- 
spect has  not  been  argued,  and  we  do  not  see  that  it  is  material.  If, 
in  fact,  the  Patent  Office  has  granted  three  claims  which  cannot  be 
distinguished  from  each  other,  the  defendant  is  not  harmed  by  this 
duplication;  and  the  government  is  not  asking  cancellation  of  the 
patent.  We  may  fairly  take  the  seventh  claim  as  the  one  which  should 
be  considered,  and  its  consideration  may  well  be  approached  from 
the  standpoint  stated  by  this  court  in  Dayton  Co.  v.  Westinghouse  Co., 
118  Fed.  562,  566,  55  C.  C.  A.  390,  394,  as  follows: 

"But  It  Is  still  contended  that,  conceding  tlie  fact  to  be  that  no  one  had 
nrade  these  particular  inventions,  yet  that,  so  much  was  known  to  men  learned 
in  the  science  or  skilled  in  the  art  of  the  subject,  it  did  not  involve  Invention 
to  devise  these  ways  and  means  for  accomplishing  the  desired  result  As  to 
this  it  must  be  said  that  the  subject  is  one  of  the  most  abstruse  and  subtle 
of  all  the  practical  sciences,  and  its  pursuit  involves  the  exercise  of  the  keen- 
est intelligence  and  most  patient  research  that  gifted  men  can  bestow  upon  It. 
We  ought,  therefore  to  be  cautious,  when  a  distinct  and  practical  improvement 
is  made  In  so  useful  an  art.  In  denying  to  the  author  the  reward  which  the 
law  gives  to  nJeritorious  inventions." 

We  find  no  sufficient  reason  in  the  record  for  denying  to  this  claim 
the  merit  of  invention.  Its  distinctive  thought  lies  in  the  idea  that  a 
series  of  rheostat  magnet  switches  for  resistance  shunting  should  be  so 
related  to  a  throttle  that  the  first  is  controlled  by  the  throttle,  and 
that  the  operation  of  the  first,  under  the  influence  of  the  throttle,  brings 
the  second  of  the  series  within  the  throttle  control  and  frees  the  first 
therefrom ;  the  operation  of  the  second  brings  the  third  to  a  condition 
ready  to  be  operated  by  the  throttle  and  frees  the  second,  etc.  This 
idea  was  wholly  novel  in  this  art  and  has  been  extensively  put  into 
practical  use.  It  is  unquestionably  an  efficient  and  useful  combina- 
tion, and  the  patent  monopoly  granted  therefor  must  be  sustained. 

We  say  this  idea  was  wholly  novel.  Of  course,  this  depends  upon 
the  breadth  which  the  idea  is  thought  to  have,  and  we  do  not  mean 
to  question  the  existence  of  suggestions  and  analogies  which  in  the 
light  of  the  patent  disclosure  can  be  developed  into  a  close  resemblance. 
Indeed,  the  very  wealth  of  material  which  defendant  puts  forward  as 
**perfect  anticipations"  makes  it  difficult  to  choose  those  things  which 
merit  discussion. 

[2]  The  opinion  below  indicates  that  the  Sprague  patent  was  de- 
fendant's chief  reliance.  We  have  already  described  this  patent.  It 
seems  that  complainant,  owning  also  the  Sprague  patent,  had  brought  a 
suit  thereon  against  defendant,  involving  the  same  infringing  device 
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here  involved,  and  that,  in  that  case,  Mr.  Bentley,  the  expert  for  com- 
plainant there  and  here,  had  testified  that  defendant's  device,  which 
responds  to  the  description  we  have  given  of  Carrichoflf*s  structure, 
was  the  equivalent  of  Sprague.  Whereupon  defendant's  counsel  say 
that  as  soon  as,  in  this  suit,  defendant's  device  is  claimed  to  be  the 
equivalent  of  Carrichoff,  it  follows  that  Carrichoff  must  be  invalid, 
because  he  then,  also,  must  be  the  equivalent  of  Sprague.  This  argu- 
ment overlooks  the  fact  that  equivalency  in  the  patent  law  is  not  neces- 
sarily mutual.  Whether  the  device  of  defendant  is  the  equivalent  of 
that  to  which  a  plaintiflf  patentee  has  been  granted  a  monopoly  depends 
upon  the  scope  of  the  claim  in  suit.  The  instant  case  well  illustrates 
the  fallacy  which  we  noted  in  Curry  v.  Union  Co.,  230  Fed.  422,  429, 
144  C.  C.  A.  629.  Mr.  Bentley's  testimony  in  the  Sprague  Case,  taken 
altogether,  makes  it  clear  that  he  was  finding  equivalency  in  defend- 
ant's device  only  from  the  point  of  view  of  the  broad  claims  of  the 
Sprague  patent,  which  were  not  concerned  with  the  details  which  dis- 
tinguished defendant  and  CarrichoflF  alike  from  Sprague.  It  must  be 
obvious,  when  our  attention  is  drawn,  that  the  defendant's  device  may 
be  the  full  and  complete  equivalent  of  Sprague  as  to  the  thought  oo 
feature  which  was  the  subject  of  his  generic  invention  above  de- 
scribed, and  yet  that  either  Carrichoff  or  defendant,  whichever  was 
earlier,  may  involve  additional  and  subordinate  features  of  patentable 
merit,  so  that  Carrichoff,  if  earlier,  would  dominate  defendant.  More 
concretely,  when  we  consider  merely  the  subject  of  a  throttle  which, 
by  its  successive  opening  and  closing,  cuts  out  successive  sections  of 
resistance,  it  may  well  be  saidi  that  a  pilot  drum  and  a  series  of  mag- 
netic switches  are  equivalents ;  and  yet  the  planning  and  arrangement 
of  the  magnets  in  their  relation  to  the  throttle  and  the  way  in  which 
they  shall  be  operated  by  it  may  be  meritorious  invention  and  may  sup- 
port a  valid  patent. 

[3]  In  this  same  connection,  it  is  to  be  observed  that  the  defendant 
has  a  patent  upon  its  form  of  device  and  insists  upon  the  benefit  of 
some  presumptions  from  this  patent.  We  do  not  need  to  repeat  that 
the  issue  of  the  later  patent  raises  no  presumption  of  noninfringement, 
and  usually  does  not  even  tend  to  establish  that  conclusion.  The  con- 
trary claim  confuses  the  presumption  of  patentable  difference  with 
the  presumption  of  noninfringement.*  Herman  v.  Youngstown  (C. 
C.  A.  6)  191  Fed.  579,  584,  112  C.  C.  A.  185;  Curry  v.  Union  Co., 
supra. 

The  Sprague  patent  is  further  relied  upon  as  an  anticipation  because, 
in  his  specification,  he  says : 

"Single  or  multiple  magnets  nftiy  be  parovlded  which  operate  rheostats  or 
rheostat  sections,  either  by  single  or  stepped  movements,  to  establish  the  par- 
ticular connections." 

Here  is  a  suggestion  that  Sprague's  system  of  throttle  control  could 
be  used  in  connection  with  the  type  of  apparatus  which  Carrichoff  later 

a  Our  attention  Is  called  to  .the  language  of  this  court  in  National  Co.  v. 
Balston  Co.,  172  Fed.  393,  398,  97  C.  C.  A.  91,  in  which  there  is  a  casual  ref- 
erence to  this  presumption  of  noninfringement.  There  was  in  that  case  no 
occasion  to  observe  the  difference  between  the  two  presumptions,  and  the  ref- 
erence thereto  cannot  be  taken  as  a  deliberate  Judgment  upon  the  point 
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devised.  This  situation  is  united  with  the  alleged  testimony  of  Mr. 
Bentley  that  the  chief  merit  of  Carrichoff's  invention  lay  in  the  con- 
ception that  the  thing  could  be  done  to  make  the  argument  that  he  in- 
vented nothing,  since  Sprague  had  disclosed  the  conception.  This, 
again,  overlooks  the  true  substance  of  Mr.  Bentley's  testimony.  It  is 
not  to  the  effect  that  Carrichoff's  patent  must  rest  on  the  conception 
that  this  ultimate  result  could  be  accomplished,  but  rather  that  its  real 
merit  lay  in  the  conception  that  the  throttle  and  successive  magnets 
could  be  so  arranged  that  they  would  operate  in  the  manner  pointed 
out  in  claim  7,  and  that,  after  this  idea  occurred  to  him,  only  ordinary 
skill  was  necessary  to  provide  the  apparatus  which  would  carry  it  into 
effect.  There  is  nothing  to  show  that  Sprague  had  this  more  specific 
idea.  His  suggestion  is  vague.  It  probably  could  be  carried  out  more 
or  less  efficiently  in  more  tihan  one  way  besides  that  which  Carrichoff 
devised. 

Defendants  also  point  out  several  old  patents  relating  to  a  system  of 
regulating  the  current  furnished  by  a  generator  to  a  lamp  circuit,  and 
it  is  said  that  in  this  there  is  a  throttle  controlling  a  series  of  magnet 
resistance  switches  substantially  as  in  Carrichoff.  I^ikewise,  the  coun- 
ter electromotive  force  system  is  said  to  point  the  way  to— even  if  not 
to  embody — the  same  combination.  We  think  these  things  are  too 
far  away.  Each  of  them  shows  a  series  of  electro-magnetic  switches 
adapted  to  cut  out  separate  sections  of  resistance ;  but  the  latter  has 
no  throttle  at  all,  and  has  a  different  principle  of  operation,  while  the 
former,  though  it  has  a  regulating  magnet,  analogous  in  some  respects 
to  the  throttle  of  Sprague  and  Carrichoff,  does  not  disclose  the  idea 
that  each  magnet  of  the  series  can  be  in  succession  free  from,  subject 
to,  and  free  from  the  throttle  influence.  The  patents  to  Shepard  and 
the  second  Sprague  patent  are  said  to  show  that  it  was  old  to  use  the 
throttle  of  Carrichoff  for  the  operation  of  magnet  switches  for  various 
motor  grouping,  instead  of  for  throwing  out  resistance  sections,  and 
it  is  urged  that  there  was  no  invention  in  the  change,  especially  in  view 
of  the  use  of  magnets  for  the  latter  purpose  in  the  counter  electromotive 
force  system.  It  is  enough  to  say  of  these  patents  that  only  by  con- 
siderable elasticity  of  definition  can  their  control  devices  in  the  main 
circuit  be  considered  to  be  the  throttle  of  Sprague  and  Carrichoff,  and 
that  they  do  not  disclose  Carrichoff's  characteristic  idea  of  having  a 
series  of  magnets,  each,  except  the  first,  successively  (1)  free  from,  (2) 
under,  and  (3)  free  from  throttle  control.  If  they  rightly  operate  to 
limit  somewhat  the  breadth  of  construction  to  be  given  to  claim  7»  that 
limitation  is  immaterial  in  this  case. 

Without  further  discussion  of  the  many  other  earlier  patents,  we 
conclude  that  none  of  them  are  any  closer  than  those  which  have  been 
mentioned,  and  that  they  serve  neither  to  anticipate  Carrichoff  nor  to 
limit  claim  7  in  any  essential  degree.  If  it  be  thought  that  the  main- 
tenance circuit,  whereby  each  magnet,  after  operation,  remains  free 
from  the  throttle  control,  is  essential  to  an  operative  combination,  but 
is  not  implied  by  the  terms  of  claim  7,  and  cannot  be  read  in,  the  only 
practical  effect  is  that  one  of  the  other  claims  sued  on,  instead  of 
claim  7,  would  be  the  proper  basis  for  the  decree, 


Digitized  by  VjOOQIC 


GENERAL  ELEOTRIO  GO.  T.  ELBCTBIO  OONTROLLEB  ^  MFG.  GO.     61 

In  our  view  of  the  scope  of  this  claim,  infringement  must  be  con- 
ceded. Defendant  urges  that  the  claim  is  confined  to  a  device  where 
the  first  magnet  of  the  series  does  not  have  its  circuit  subjected  to 
the  throttle  by  the  operation  of  a  preceding  magnet,  and  that  the  de- 
fendant does  not  infringe  because,  in  its  device,  the  first  one  of  the 
rheostat  magnets  is  put  under  the  influence  of  the  throttle  by  the  oper- 
ation of  a  preceding  magnet  This  reasoning  is  not  satisfactory.  The 
language  of  the  claim  refers  only  to  the  series  of  rheostat  magnets,  and 
it  is  quite  obvious  that  the  first  one  of  this  series  cannot  be  affected  by 
the  earlier  operation  of  any  preceding  magnet  of  the  same  series.  In 
the  defendant's  device,  the  preceding  magnet  is  foreign  to  this  series ; 
but  when  the  critical  time  comes,  when  the  combination  of  the  Carrich- 
oflf  patent  is  to  be  called  upon  to  operate,  it  is  found,  in  defendant's 
device,  as  in  CarrichoflF's,  that  the  first  magnet  of  this  series  has  its 
circuit  closed  ready  to  be  aflFected  by  the  closing  of  the  throttle,  while 
the  remaining  magnets  have  not,  but  each,  except  the  first,  is  put  under 
the  influence  of  the  throttle  only  by  the  operation  of  the  preceding 
one. 

Neither  do  we  think  that  infringement  is  avoided  because  the  throttle 
takes  only  a  measured  portion  of  the  motor  current,  instead  of  the 
whole,  nor  because  the  magnets  have  a  slight,  but  inoperative,  current 
of  electricity  passing  through  them  before  the  throttle  operatf s  to  pass 
current  enough  to  make  them  work. 

Much  is  made  of  a  difference  between  the  form  shown  in  the  patent 
and  the  defendant's  form  as  to  the  relative  slow  and  quick  action  of 
the  throttle  and  the  magnets.  This  feature  is  not  found  in  the  claim, 
imless  so  far  as  necessarily  implied  to  make  the  claim  operative,  and 
to  that  degree,  and  in  the  sense  involved  in  that  implication,  defend- 
ant's structure  does  not  eliminate  this  feature. 

We  conclude  that  complainant  was  entitled  to  the  usual  decree  on 
claim  7.  Under  the  circumstances  of  this  case,  we  see  no  object  in  de- 
termining the  validity  or  infringement  of  any  other  claim  involved. 
We  have  suggested  that  claims  5  and  6  may  be  substantially  the  same 
as  claim  7;  of  the  remaining  seven  claims  declared  upon,  some  seem 
to  be  broader  and  some  narrower  than  claim  7,  and  yet  this  superficial 
appearance  may  be  incorrect.  If  counsel  think  that  the  validity  and 
infringement  of  other  claims  should  be  decided  bv  us  upon  this  record, 
we  will  consider  suggestions  to  that  effect  filed  before  the  mandate 
goes  down;  otherwise,  and  in  view  of  the  fact  that  complainant,  in 
this  court,  has  planted  itself  substantially  upon  claim  7,  the  decree 
to  be  entered  below  for  injunction  and  accounting,  will  be  based  upon 
this  claim  alone,  and,  as  to  the  other  nine  claims,  will  declare  that  no 
adjudication  is  necessary  in  order  to  dispose  of  the  controversy.  If, 
however,  defendant  desires  to  insist  that  any  claim  is  void  (for  any 
other  reason  than  because  duplicative),  so  as  to  get  the  benefit  of  the 
rule  that  costs  will  not  be  awarded  tmder  a  patent  which  is  void  until 
disclaimer  filed  (Cummer  y.  Atlas  [C.  C.  A.  6]  193  Fed.  993,  998,  113 
C.  C.  A.  611),  the  remanding  will  be  without  prejudice  to  the  right  of 
the  court  below  to  consider  that  matter. 

Appellant  will  recover  the  costs  of  this  appeaL 
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(243  Fed.  196) 

HELBER  V.  SCHOOL  DIST.  OP  PITTSBUIIGH  et  aL 

(Circuit  Ckmrt  of  Appeals,  Third  Circuit    June  2,  1917^ 

No.  2217. 

1.  PATEWTfl   ^=»82— SUTT   FOB    INFBINOEMENT— DATE    OF  INVENTION— ESTOPPKL. 

The  acquiescence  by  the  applicant  for  a  patent  in  the  citati<m  against 
him  of  references  by  the  examiner  precludes  him  in  a  subsequent  suit 
from  carrying  back  the  date  of  his  invention  to  antedate  such  referencea 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  H  105-107.] 

2.  Patents  ^»328— VAi^iDrrr  and  Infbinoemeni^-Concbete  and  Steel  Con» 

STBUCnON. 

The  Melber  patent.  No.  060,518,  tor  concrete  and  steel  construction,  as 
limited  to  meet  citations  by  the  Patent  Office  must  t>e  confined  to  a  nar- 
row range,  and,  as  so  limited,  held  not  infringed. 

3.  Patents  ^=>328— VAMDrrr— Concbete  and  Steel  Construction. 

The  Melber  patent,  Na  672,175,  for  concrete  and  steel  construction, 
claims  8,  9,  10,  and  11,  relating  to  wall  ccmstructlon,  in  view  of  the  prior 
art  held  invalid,  as  too  broad. 

Appeal  from  the  District  Cburt  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania;  Charles  P.  Orr,  Judge. 

Suit  in  equity  by  Frederick  Melber  against  the  School  District  of 
Pittsburgh  and  others.  Decree  for  defendants,  and  complainant  ap- 
peals.   Affirmed. 

Frank  H.  Drury,  of  Chicago,  111.,  and  Edward  A.  Lawrence,  of 
Pittsburgh,  Pa.,  for  appellant. 

Kay,  Totten  &  Powell,  of  Pittsburgh,  Pa.  (Robert  D.  Totten,  J 
Rodgers  McCreery,  and  John  D.  Brown,  all  of  Pittsburgh,  Pa.,  of 
counsel),  for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  Letters  patent  Nos.  660,518  and 
672,175  were  issued  to  the  plaintiff,  Frederick  Melber,  on  October  23, 
1900,  and  April  16,  1901,  respectively.  The  original  application  cov- 
ered both  patents  and  was  filed  August  14,  1899,  but  the  Office  called 
for  a  division,  and  this  requirement  was  complied  with  on  May  5,  1900. 

[  1  ]  A  few  preliminary  words  may  first  be  said  concerning  the  date 
of  the  invention.  In  order  to  avoid  certain  references,  an  attempt 
was  made  to  carry  Melber's  date  back  to  September  14,  1897 ;  but  we 
think  the  attempt  has  failed.  Without  discussing  the  plaintiff's  evi- 
dence on  this  subject,  it  is  sufficient  to  say  that  these  references  were 
cited  against  the  applicant  by  the  examiner,  and  that  Melber  acquiesced 
in  his  decision,  without  any  effort  to  antedate  the  invention.  In  our 
opinion  this  was  a  virtual  abandonment  of  the  September  date,  and 
prevents  the  patentee  from  relying  on  it  now.  Maier  v.  Bloom  (C. 
C.)  95  Fed.  159;  rule  75,  Patent  Office. 

[2]  Both  patents  are  for  improvements  in  cement  and  steel  con- 
struction. The  specification  of  No.  660,518,  aided  by  Figs.  1  and  2, 
will  explain  its  scope : 

^=9  For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  DlsesU  ft  Indexea 
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'^y  inTention,  generally  speaking,  consists  In  a  new  and  improyed  con- 
struction. In  cement,  concrete,  and  like  materials  reinforced  by  the  Introduction 
of  metal  bars,  whereby  the  strains  consequent  of  heavy  loads  are  taken  up 
and  injury  to  the  construction  avoided.  I  am  aware  that  It  Is  not  new  to  Imbed 
metal  In  cement  or  concrete  construction  to  strengthen  the  same;  but  such 
metal  has  heretofore  been  Imbedded  In  the  cement  without  any  regard  to  the 
lines  of  application  of  the  resultants  of  the  respective  strains,  thus  confusing 
the  calculation  of  the  existing  strains  and  rendering  the  accurate  application 
of  the  formula  of  engineering  impossible.  These  crude  methods  of  introducing 
reinforcing  metal  also  result  in  the  requirement  of  a  larger  percentage  of 
metal  and  cement  than  by  the  use  of  my  Invention.  Thus  the  expense  of 
manufacture  is  greatly  Increased ;  also  many  strains  are  thus  undiscovered  or 
unmeasured  and  accordingly  improvlded  for. 

"By  the  use  of  my  Invention  the  minimum  amount  of  cement  and  metal  is 
required  to  produce  the  maximum  amount  of  strength. 

"The  following  is  a  detailed  description  of  my  invention,  reference  being 
bad  to  the  accompanying  drawings,  which  make  part  of  this  specification: 

"Figs.  1  and  2  Ulustrate  my  method  of  introducing  the  reinforcing  metal 
Suppose  a  construction — such  as  a  girder,  slab,  or  post  A,  shown  In  broken 
Ovation— to  be  supporting  a  load  B,  applied  from  above,  as  indicated  by 
the  arrow  in  the  drawings.  This,  of  course,  would  cause  compression  strains 
to  appear  above  the  horizontal  neutral  axis  B'  B'  and  tensile  strains  below  the 
same.  I  then  calculate  the  tensile  strains  and  the  point  of  application  of  the 
resultant  D,  and  through  that  point  I  imbed  in  constructing  A  a  metal  rod  or 
bar  of  sufficient  strength  to  take  up  and  relieve  the  cement  from  the  calculated 
resultant  of  the  tension  strains.  This  bar  I  have  indicated  by  dotted  lines  in 
Vlg.  1  and  marked  i.  I  may  also  calculate  the  resultant  of  the  compression 
stnains  D'  and  Imbed  through  the  same  rod  i'  of  sufficient  strength  to  take  up 
said  strains;  but,  as  is  well  known,  material  such  as  cement  or  concrete  Is 
able  to  provide  for  ordinary  compression  strains  successfully  without  the 
aid  of  reinforcing  metal.  If  I  should  imbed  bar  1  below  point  D,  the  point  of 
application  of  the  resultant  of  compression  strains  would  correspcmdlngly  be 
raised  toward  the  top  of  the  construction  A,  thus  causing  an  enlargement  of 
the  outer  fiber  strains,  the  limit  of  which  is,  of  course,  the  determined  factor 
of  safety,  and  correspondingly  If  bar  D  were  raised  the  point  of  the  appli- 
cation of  compression  strains  will  be  lowered  toward  the  center  of  A,  By  a 
well-known  rule  of  engineering,  as  the  distance  between  the  two  points  D  and 
jy  decreased,  the  force  applied  would  correspondingly  increase  to  maintain  the 
'couple,'  so  larger  metal  rods  would  be  required  to  take  up  the  increased 
strains.  It  will  thus  be  seen  that  the  only  proper  place  for  the  rod  i  to  be 
imbedded  ia  through  the  calculated  point  of  application  of  the  resultant  of 
the  tension  strains — namely,  D.  The  resultant  of  tension  strains,  when  ap- 
plied at  point  D,  is  of  course  equal  to  the  smn  of  the  individual  tension 
strains  resulting  from  load  B ;  but  if  the  resultant  were  applied  at  any  other 
point  than  point  D  an  entirely  new  set  of  fiber  strains  would  be  produced, 
thus  producing  fiber  strains  at  the  point  of  the  former  neutral  axis  B'  B\ 
and  hence  the  formula  used  for  calculating  the  strains  could  not  be  applied, 
and  the  strength  of  the  girder  would  be  an  unknown  quantity.  It  will  be 
readily  seen  from  the  above  that  the  sole  point  at  which  the  metal  must  be 
placed  is  exactly  through  the  points  of  application  of  the  resultant  of  the 
fiber  strains.  In  such  case  the  exact  strength  of  metal  can  be  determined  to 
take  up  the  known  resultant  of  the  tension  strains. 

"To  resist  the  calculated  horizontal  shearing  strains,  I  Introduce  Into  the 
constmcticm  A  the  vertical  metal  rod  2,  Fig.  2,  with  sufficient  cross-section  to 
resist  the  calculated  shearing  strains.  The  vertical  shearing  strains  I  also 
take  up  by  introducing  a  horizontal  metal  rod  S  of  ^sufficient  strength  to  take 
up  the  calculated  vertical  shearing  strains.  I  also  calculate  the  resultants  of 
the  known  vertical  and  horizontal  shearing  strains,  and  at  right  angles  to 
said  resultant  I  imbed  a  metal  bar  4  ^  of  sufficient  strength  to  take  up  the 
known  resultant  strains.  As  these  shearing  strains  are  computable  exactly,  I 
imbed  the  rods  at  the  exact  point  where  the  strains  are  exerted,  and  thus  no 
excess  or  insufficiency  of  reinXorcement  Is  incurred,  as  must  necessarily  be 
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the  case  where  the  metal  is  Introduced  without  careful  calculation  as  to  the 
exact  position  it  is  to  be  placed. 

"It  will  readily  be  seen  that  where  I  have  imbedded  my  metal  rods  in  the 
material  I  have  the  equivalent  of  a  vertical  girder,  1  being  the  lower  or 
tension  chord,  1\  or,  if  no  rod  be  there  imbedded,  the  cement  representing  the 
compression  chord,  and  the  horizontal  component  of  rod  4  would  transmit  the 
horizontal  shear  strains  as  compression  to  the  top  and  as  tensioo  to  the  bot« 
torn  of  the  construction.  By  this  method  I  am  enabled  to  design  the  girdei; 
slab,  post,  or  other  construction  so  as  to  avoid  excess  of  cement  or  concrete 
by  calculating  the  place  of  application  and  strength  of  strains  and  placing  the 
material  properly  reinforced  just  where  the  load  and  strains  consequent  thero^ 
to  demand." 


Fig.Z.     ^ 
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The  claims  now  in  controversy  are  as  follows : 

"1.  In  cement  or  concrete  construction,  metal  reinforcing  bars,  unattached  at 
their  ends  to  other  metal  reinforcing  bars,  imbedded  therein  transversely  to 
the  calculated  shearing  strains. 

"2.  In  cement  or  concrete  construction,  metal  reinforcing  bars,  unattached 
at  their  ends  to  other  metal  reinforcing  bars,  imbedded  therein  transversely 
to  the  resultant  of  the  calculated  shearing  strains. 

**3.  In  cement  or  concrete  construction,  metal  reinforcing  bars,  unattached 
at  their  ends  to  other  metal  reinforcing  bars,  imbedded  therein  transversely  to 
the  calculated  shearing  strains,  and  other  metal  reinforcing  bars  imbedded  tn 
said  construction  to  resist  the  tension  strains. 

"4.  In  cement  or  concrete  construction,  metal  reinforcing  bars,  unattached  at 
their  ends  to  other  metal  reinforcing  bars,  imbedded  therein  transversely  to 
the  resultant  of  the  calculated  shearing  strains,  and  other  metal  reinforcing 
bars  imbedded  in  said  construction  to  resist  the  tension  strains." 

"7.  In  cement  or  concrete  construction,  metal  reinforcing  bars,  imbedded 
therein  to  resist  the  calculated  shearing  strains,  and  other  metal  reinforcing 
bars,  imbedded  in  said  construction  to  resist  the  calculated  tension  strains, 
all  of  said  bars  being  mutually  unconnected  and  two  or  more  of  said  bars,  re- 
sisting like  strains,  having  their  ends  overlapping  within  the  construction." 

In  their  original  form,  the  claims  were  too  broad ;  e.  g. : 

"(1)  In  cement  or  concrete  construction,  metal  Imbedded  therein  in  such  a 
position  as  to  resist  the  calculated  strains." 

"(3)  In  cement  or  concrete  construction,  metal  bars  imbedded  therein 
transversely  to  the  calculated  shearing  strains." 

The  examiner  rejected  these  and  other  claims,  citing  the  patents 
to  Waite,  No.  606,696,  July,  1898;  to  De  Man,  Nos.  607,223  and  607,- 
224,  July  12,  1898;  to  Hennebique,  Nos.  611,907  and  611,908,  October 
3,  1898;  and  to  others.  And,  as  the  claims  gradually  became  more 
limited,  he  continued  to  reject  them,  until  they  finally  took  on  tfieir 
present  form.  As  the  result  of  this  process,  the  first  four  claims  are 
now  restricted,  instead  of  fundamental,  and  must  be  confined  to  a 
narrow  range.  Claim  7  is  even  narrower  than  the  first  four;  it  not 
only  requires  all  the  bars  to  be  mutually  unconnected,  but  requires  also 
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that  any  two  or  more  that  resist  a  like  strain  shall  have  their  ends 
overlapping  "within  the  construction."  We  see  no  need  to  pass  upon 
the  validity  of  these  five  claims,  for,  without  taking  time  to  discuss  the 
evidence,  we  think  it  clear  that  the  defendants  have  not  trespassed  on 
the  particular  domain  to  which  alone  these  claims  can  assert  an  ex- 
clusive right  Melber  concedes  that  he  was  not  the  first  to  discover 
strains  in  concrete,  or  to  meet  them  by  the  use  of  metal ;  his  criticism 
of  the  earlier  construction  is  that  the  metal  had  been  combined  without 
regard  to  "lines  of  application  of  the  resultants  of  the  respective  strains, 
thus  confusing  the  calculations  of  the  existing  strains  and  rendering 
the  accurate  application  of  the  formula  of  engineering  impossible," 
the  result  being  a  wasteful  use  of  metal  and  cement.  He  therefore  puts 
much  weight  on  his  method  of  calculating  the  lines  of  strain  and  of 
locating  them  accurately,  saying : 

''It  win  be  readily  seen  from  the  above  that  the  sole  point  at  which  the 
metal  must  be  placed  is  exactly  through  the  points  of  application  of  the  re- 
sultant of  the  fiber  strains." 

It  is  especially  to  this  point  that  his  patent  is  directed,  and  obviously 
his  bars  can  be  more  readily  placed  if  they  are  detached  than  if  they 
are  part  of  a  fixed  latticelike  structure.  In  the  defendants'  construc- 
tion these  calculations  have  not  been  made,  and  the  bars  have  not  been 
laid  on  any  such  theory.  On  the  contrary,  the  bars  are  laid  near  the 
surface  of  the  concrete,  being  merely  covered  thereby  for  protection 
against  fire.  There  are  some  other  diflferences  also  tfiat  need  not  be 
dwelt  upon ;  in  our  opinion  the  defendants  do  not  infringe  the  specified 
claims  of  the  first  patent. 

[3]  The  only  claims  of  the  second  patent.  No.  672,175,  that  are 
now  insisted  on,  are  Nos.  5,  8,  9,  10,  and  11 : 

**6.  In  cement  or  concrete  construction,  two  or  more  girders,  metal  rods 
imbedded  in  said  girder  along  the  lines  of  the  tension  strains,  other  metal 
rods,  unattached  at  their  ends,  imbedded  in  said  girders  transversely  to  the 
shearing  strains,  and  floor  slabs  connecting  said  girders." 

''8.  In  cement  or  concrete  construction,  a  wall  of  cement  or  concrete, 
brackets  attached  to  said  wall,  and  metal  reinforcing  rods  imbedded  in 
said  construction. 

"9.  In  cement  or  concrete  construction,  a  waU  of  cement  or  concrete,  brack- 
ets attached  to  said  wall,  metal  reinforcing  rods  imbedded  in  said  wall  and 
said  brackets,  and  means  for  anchoring  said  construction. 

"10.  In  cement  or  concrete  construction,  a  wall,  brackets  attached  to  said 
wall,  flanges  on  said  waU  and  said  brackets,  and  means  for  anchoring  said 
construction. 

**11.  In  cement  or  concrete  construction,  a  wall,  brackets  attached  to  said- 
wall,  flanges  on  said  wall  and  said  brackets,  meana  for  anchoring  said  struc- 
ture, and  metal  reinforcing  rods  imbedded  in  said  structure." 

The  new  feature  of  claim  5  is  the  "floor  slabs  connecting  said 
girders";  the  other  features  belonging  to  the  earlier  patent.  It  is 
not  easy  to  see  the  importance  of  the  slabs,  and  so  little  attention  has 
been  paid  to  this  claim  in  argument  that  we  shall  pass  it  without  fur- 
ther comment.  The  other  claims — 8,  9,  10,  and  11 — relate  to  wall 
construction  and  cannot  be  sustained.  In  view  of  the  prior  art,  they 
are  too  broad,  and  were  properly  declared  invalid. 

The  decree  is  affirmed. 
156C.C.A.— 5 
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<2-13  Fed.  200) 

CARPER  T.  CROWN  CORK  &  SEAL  CO.  OF  BALTIMORE  CITY. 

(Circuit  Court  of  Appeals,  Fourtl^  Circuit    June  1,  1917.) 

No.  1493. 

Patents  ^=3328 — Validity  and  Infringement — Bottling  Machine. 

The  Carper  patents,  No.  1,012,984  and  No.  1,120,506,  each  for  a 
bottling  machine,  are  valid  and  entitled  to  a  fairly  liberal  construction; 
also  held  infringed  as  to  various  claims,  but  not  infringed  as  to  claim 
1  of  the  second  patent. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Mar}'land,  at  Baltimore;   John  C.  Rose,  Judge. 

Suit  in  equity  by  the  Crown  Cork  &  Seal  Company  of  Baltimore 
City  against  Albert  A.  Carper.  Decree  for  complainant,  and  defend- 
ant appeals.     Affirmed. 

For  opinion  below,  see  229  Fed.  748. 

William  F.  Hall  and  Melville  Church,  both  of  Washington,  D.  C. 
(Edward  N.  Rich,  of  Baltimore,  Md.,  on  the  brief),  for  appellant. 

James  Q.  Rice,  of  New  York  City  (A.  E.  Donaldson,  of  Baltimore, 
Md.,  on  the  brief),  for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  The  Crown  Cork  &  Seal  Company, 
plaintiff  below,  being  the  owner  by  assignment  of  Carper  patent  No. 
1,012,984,  for  bottling  machines,  dated  December  26,  1911,  and  Carper 
patent  No.  1,120,596,  for  bottling  gaseous  liquids,  dated  December  8, 
1914,  on  or  about  May  25,  1915,  filed  its  bill  of  complaint  against 
the  Carper  Automatic  Bottling  Machine  Company,  of  Baltimore,  Md., 
and  Albert  A.  Carper,  for  infringement  of  these  patents,  and  made 
a  motion  for  injunction  pendente  lite.  The  machine  complained  of  as 
infringing  the  patents  had  been  installed  in  the  plant  of  one  of  plain- 
tiff's customers,  the  Coca-Cola  Bottling  Company,  in  Baltimore. 

This  motion  for  injunction  was  heard  by  the  court  below  on  June 
9,  1915,  the  witnesses  being  examined  in  open  court.  The  motion  was 
granted  June  18,  1915.  The  case  came  on  for  final  hearing  October 
25,  1915.  The  testimony  which  had  been  taken  at  the  trial  of  the  mo- 
tion for  preliminary  injunction  was  stipulated  into  the  record,  and  fur- 
ther examination  of  witnesses  by  defendants  and  by  plaintiff  in  rebuttal 
was  had.  On  December  29,  1915,  the  court  below  handed  down  a  deci- 
sion sustaining  the  patents  in  suit  and  holding  the  defendants  to  in- 
fringe. A  decree  was  duly  entered  on  January  10,  1916,  from  which 
the  defendant  Albert  A.  Carper  appealed. 

We  have  given  much  thought  to  this  case,  owing  to  the  intricacy  of 
some  of  the  points  involved.  After  fully  considering  the  facts,  as  well 
as  the  law  applicable  thereto,  we  are  satisfied  that  the  court  below  was 
warranted  in  entering  the  decree  that  it  did.  The  facts  are  fully  and 
fairly  stated  by  the  court  below,  and,  being  in  accord  with  the  conclu- 
sions of  law,  we  content  ourselves  by  adopting  the  opinion  of  the  lower 
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court  as  the  opinion  of  this  court — the  same  being  reported  in  229 
Fed.  748. 
For  the  reasons  stated,  the  decree  of  the  lower  court  is  affirmed. 


(243  Ffed.  201) 

SINGER  T.  AMERICAN  DRUGGIST   SYNDICATE. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  26,  1917.) 

No.  215. 

Patents  ^=»328 — ^Validitt — Invention — Cabton  and  Display  Devioc 

The  Singer  patent.  No.  880,410,  for  a  combined  carton  and  dl^lay. 
device,  claim  1,  Jield  void  for  lack  of  invention. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suit  in  equity  by  Joseph  B.  Singer  against  the  American  Druggist 
Syndicate.  Decree  for  complainant,  and  defendant  appeals.  Re- 
versed. 

For  opinion  below,  see  233  Fed.  266. 

Robert  B.  Olsen,  of  New  York  City  (Alfred  C.  Coxe,  Jr.,  of  New 
York  City,  of  counsel),  for  appellant. 

Goepel  &  Goepel,  of  New  York  City,  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
District  Court  for  tfie  Eastern  District  of  New  York  sustaining  claim 
1  of  letters  patent  880,410,  for  combined  carton  and  display  device, 
issued  February  25,  1908,  to  Joseph  B.  Singer,  assignor  to  Oscar  H. 
Hersey,  trustee. 

We  have  heretofore  sustained  claims  2,  3,  and  4  of  this  patent  upon 
the  opinion  of  Judge  Mayer  in  Singer  v.  Lamont,  Corliss  &  Co.  (D.  C.) 
227  Fed.  462,  and  227  Fed.  1022,  141  C.  C.  A.  654.  The  question  of 
their  validity  was  regarded  as  doubtful,  but  was  resolved  in  favor  of  the 
patentee  because  of  the  commercial  success  of  the  device. 

Claim  1  reads: 

"1.  The  improved  carton  and  display  device  comprising  a  body  having  folded 
ends  and  slots  in  the  upper  edge  of  said  ends,  a  back  display  surface  attached 
to  said  body,  brackets  on  the  said  back  display  surface,  and  tongues  on  the 
said  brackets  engaging  the  said  slots  in  the  said  ends." 

The  prior  art  is  quite  full  of  boxes  made  from  folded  carton  blanks, 
some  of  which  were  also  designed  to  display  advertisements.  The 
great  advantage  of  Singer's  invention  was  that  his  carton  blank,  though 
glazed  and  printed  on  one  side  only,  could  be  folded  into  a  box  with  a 
back  and  front  display  surface  when  the  box  was  opened,  viz.  one  on 
the  inside  of  the  cover  and  another  on  the  outside  of  the  front  edge. 
When  the  box  was  closed,  these  surfaces  were  folded  in  so  that  they 
were  not  exposed  to  injury  during  transportation.  This  was  his  inven- 
tion. 

^=»ror  other  casM  see  eame  topic  4k  KBT-NUMBBR  in  aU  Kej-Numbered  DigesU  ft  Indexes 
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V 

Claim  1  makes  mention  of  the  display  surface  on  tfie  back  of  the  box, 
but  says  nothing  about  the  front.  The  invention  recognized  in  our 
prior  decision  was  the  production  of  two  display  surfaces  by  glazing 
and  printing  upon  only  one  side  of  the  carton  blank.  No  doubt  the 
mechanical  features  of  the  Singer  box,  as  covered  by  claim  1,  make  it 
superior  to  any  other  box  in  the  prior  art,  and  the  defendant  uses  it  for 
this  reason.  Still  we  think  no  invention  is  indicated  thereby.  The 
process  of  folding  a  blank  carton  into  a  box  has  been  a  gradual  one  of 
improving  here  and  there  the  mechanical  details  of  the  original  concep- 
tion. Nor  does  it  involve  invention  to  print  an  advertisement  on  the 
inside  of  the  cover  of  such  a  box. 

We  think  claim  1  is  invalid  for  lack  of  invention,  and  therefore  the 
decree  is  modified,  and  the  court  below  directed  to  pronounce  said 
claim  invalid;   costs  of  this  court  to  the  appellant 
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<243  Fed.  289) 

CHURCH  V.  SWETI/AND  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit.    June  4,  1917.) 

No.  260. 

L  Canceixation  of  Instbumeivts  ^=»37(2)--Pleading— Excuses  fob  Laches: 
Where  the  conrplalnant,  In  a  suit  to  avoid  transactions  on  the  ground 
of  fraud  occurring  over  three  years  prior  to  the  filing  of  the  bill,  had 
in  the  meantime  filed  other  bills  for  relief  in  whlcdi  he  did  not  plead 
fraud,  if  he  did  not  know  of  the  fraud  when  they  were  fil^d,  and  sub^ 
quently.dlscoTered  It,  he  should  have  so  alleged. 

2.  Contracts  «=>270(2)— Rescission— Time  fob  Rescission. 

A  party  loses  his  right  to  rescind  on  the  ground  of  fraud  by  not  arall- 
ing  himself  of  it  within  a  reasonable  time  after  he  discovers  It 

3.  Contracts  ^=»270(2) — ^Tnas  fob  Rescission—Laches. 

A  party,  by  waiting  over  three  years  before  suing  to  avoid  transactions 
on  the  ground  of  fraud,  waived  his  right  to  complain  thereof,  especially 
where,  in  previous  suits  attacking  the  transactions,  he  did  not  suggest 
that  they  were  in  any  degree  affected  with  fraud. 

4.  Fraud  ^=»12— Representations  Constitutino  Fraud— Facts  ob  Promises. 

As  a  rule  false  representations,  to  constitute  fraud,  must  relate  to  Bcnne 
nmterlal  past  or  existing  fact,  and  not  to  mere  promises  or  statements  of 
intention. 

fk  Principal  and  Surety  ^=»7— Invalidity  of  Principal's  Contract— Right 
OF  Surety  to  Avoid. 

Complainant  held  bonds  of  the  W.  Co.  as  collateral  security.  S.  re- 
quested him  to  loan  the  bonds  to  the  company  to  enable  it  to  obtain  a 
loan  and  save  it  from  insolvency,  stating  that  this  would  liquidate  all  Its 
pressing  debts,  and  enable  it  to  continue  in  business,  and  that  if  he  made 
the  loan  he  would  take  charge  of  the  company,  keep  it  on  its  feet,  and 
not  allow  Insolvency  or  bankruptcy  proceedings  to  intervene.  Complain- 
ant  accordingly  loaned  the  bonds  to  the  company  to  be  used  as  collateral 
for  a  loan  wherever  it  noright  be  secured.  It  was  not  alleged  that  any 
promises  were  made  to  complainant  with  no  intention  of  fulfilling  them^ 
but  it  was  alleged  that  thereafter  S.  made  a  loan  to  the  corporation  on 
the  security  of  such  bonds,  and  promised  to  make  other  loans  necessary 
to  save  it  from  insolvency  or  bankruptcy  on  the  sanife  security,  and  that 
when  the  loan  was  made  he  secretly  and  fraudulently  intended  that  the 
note  should  be  immediately  called  under  a  provision  thereunder  making  it 
due  forthwith  if  bankruptcy  proceedings  should  be  instituted,  and  that 
shortly  thereafter  he  procured  a  petition  in  bankruptcy  to  be  filed  and  as- 
serted the  right  to  declare  the  note  due.  Held  that,  if  the  representations 
made  with  no  intention  of  performing  them  constitute  fraud,  it  neverthe- 
less was  a  fraud  on  the  company,  and  not  on  complainant,  and  gave  com- 
plainant no  right  to  avoid  the  loan  and  recover  the  bonds,  as  defenses 
personal  to  the  principal  do  not  operate  in  favor  of  a  surety. 

0.  Pledges  ^s»25— Loss  of  Lien— Transactions  Between  Third  Parties. 

Where  a  corporation,  purchasing  all  of  the  sto<*  of  another  company 
and  all  of  its  assets,  assumed  its  debts  and  obligations,  including  notes 
held  by  a  trust  company  and  secured  by  bonds  loaned  to  the  maker  of 
the  notes  by  plaintiff,  an  agreement  of  the  purchasing  corporation  that 
these  bonds  should  be  returned  to  plaintiff  could  not  affect  the  right  of 
the  trust  company  to  hold  them  until  its  debt  was  paid. 

7.  Pledges  ^=»19— Debts  Secured— Renewal  of  Note. 

Where  property  is  pledged  to  secure  a  note,  the  extension  or  r«[iewal 
of  the  note  does  not,  in  the  absence  of  a  distinct  agreement,  affect  the 
pledge,  but  it  continues  as  a  valid  and  effectual  security  imtil  the  debt  is 
paid. 
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8.  Pledqes  ^s»19— Debts  Seoubed— Renewal  of  Note. 

Where  a  ooiporatlon  gave  notes  with  bonds  as  collateral  security,  a 
renewal  of  the  notes  by  a  new  corporation,  which  without  consideration 
took  oyer  the  assets  and  assumed  the  de^ts  and  ccHitracts  and  even  the 
name  of  the  old  corporation  with  slight  alteration,  did  not  release  the 
collateral,  as  the  new  corporation  was  the  successor  of  the  old  ccwnpany, 
and  the  case  was  not  one  involving  a  discharge  of  an  old  debtor  and  an 
acceptance  in  its  stead  of  a  new  debtor  not  otherwise  liable. 

9.  Pledges  ^s»38— Assionments  of  Pledge  ob  Debt— Rights  of  Assignee. 

One  to  whom  the  holder  of  notes  secured  by  collateral  assigned  the 
notes  and  the  collateral  acquired  the  same  rights  in  all  respects  as  those 
which  the  original  holder  possessed. 

10.  Assignments  ^s»78— Rights  of  Assignee  in  Goixatebal  Segxjbitt. 

Where  a  pledgee  assigns  the  principal  obligation  without  assigning  the 
pledge,  equity  will  hold  it  a  trustee  of  the  collateral  for  the  transferee. 

U.  Pledges  ^=»38— Assignment  of  Debt  and  Pledge— Rights  of  Assignee. 

That  a  transferee  of  notes  secured  by  bonds  pledged  as  collateral  knew 

of  an  agreement  by  one  assunring  the  pledgor's  debts  that  the  bonds 

should  be  returned  to  plaintiff,  who  loaned  them  to  the  pledgor,  did  not 

affect  his  rights  in  the  collateral. 

12.  Pledges  ^=»25— Loss  of  Lien— Transactions  Between  Third  Pabties. 

The  rights  of  the  original  holder  of  the  notes  and  collateral  security 
would  not  have  been  impaired  in  the  slightest  degree,  even  assuming  that 
it  was  fully  informed  of  such  agreement. 

13.  Trusts  ^=»343— Constructive  Tbust— Waiver  of  Rights. 

Where  complainant  loaned  bonds  to  a  coriwration  which  pledged  them 
to  S.  as  security  for  a  note  on  his  pronflse  to  make  other  loans  and 
keep  it  out  of  insolvency,  if  such  promise  was  one  upon  which  conrplainant 
individually  could  rely  so  that  a  failure  to  keep  it  entitled  him  to  have  S. 
declared  a  trustee  for  him  in  the  bonds,  he  waived  such  right  by  assigning 
his  interest  and  equity  in  the  bonds  with  full  knowledge  that  bankruptcy 
proceedings  had  been  instituted. 

14.  Assignments  ^=»64r— Right  to  Avoid— Fraud. 

Complainant  claimed  the  right  to  have  S.  declared  a  trustee  for  him  In 
certain  bonds.  Without  fraud  and  for  a  valuable  consideration  he  as- 
signed his  interest  and  equity  in  the  bonds  to  E.  He  alleged  that  S. 
had  so  complicated  the  legal  situation  and  his  legal  rights  that  he  was 
led  to  believe  that  he  would  be  unable  to  secure  possession  of  the  bonds, 
and  would  be  defeated  if  he  brought  action  therefor,  and  that  he  was 
thereby  Induced  to  consent  to  the  assignment,  but  it  was  not  alleged  that 
E.  led  him  into  any  such  belief,  and  it  was  expressly  stated  that  he  was 
not  charged  with  any  fraud.  Held  that,  even  though  the  general  rule  that 
misrepresentations  of  law  do  not  constitute  fraud  did  not  apply,  com- 
plainant had  no  right  to  avoid  the  assignment,  nor  were  his  rights  en- 
larged by  the  fact  that  E.  obtained  the  assignment  with  the  intention  of 
transferring  the  title  to  S.,  and  did  assign  to  S.  the  interest  acquired. 

15.  Pleading  ^=»8(15) — Conclusions— Fraud. 

An  allegation  that  an  agreement  was  procured  by  fraudulent  means 
and  devices,  without  stating  what  m^ans  and  devices  were  resorted  to, 
was  a  mere  conclusion  of  law,  which  must  be  disregarded,  as  in  pleading 
fraud  the  facts  relied  upon  as  constituting  the  fraud  must  be  set  out, 
and  not  conclusions,  and  general  charges  of  fraud  or  that  acts  were  fraudu- 
lently committed  are  without  avail,  unless  accompanied  by  statements  of 
specific  facts  amounting  to  fraud. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 
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Suit  by  Alfred  W.  Church  against  Horace  M.  Swetland  and  others. 
From  a  decree  dismissing  the  bill  as  against  certain  defendants,  com- 
plainant appeals.    Affirmed. 

See,  also,  233  Fed.  891,  147  C.  C.  A.  565. 
.  The  complalDant  is  a  citizen  of  the  state  of  Connecticut.  The  defendants 
Swetland  and  EUis  are  citizens  of  the  state  of  New  York  and  are  residents 
of  the  Southern  district  The  defendant  Sheppard  is  also  a  citizen  of  the 
state  of  New  York  and  a  resident  of  the  Southern  district,  and  on  March  12, 
1912,  was  appointed  receiver,  and  on  November  22,  1912,  trustee  of  Wyckoflf, 
Church  &  Partridge,  Inc.,  hereinafter  called  the  Wyckoff  Company.  The 
Commercial  Trust  Company  of  New  York  City,  hereinafter  called  the  Trust 
Company,  is  a  corporation  organized  and  existing  imder  the  laws  of  the  state 
of  New  York  and  is  a  resident  of  the  Southern  district  of  New  York.  The 
complainant  and  the  defendant  Swetland  were  members  of  the  board  of  di- 
rectors of  the  Wyckoflf  Company.  The  complainant  for  some  time  prior  tp 
February  14, 1912,  Ip  alleged  to  have  been  la^-fuUy  and  legally  in  possession  of 
$200,000  of  first  mortgage  bonds  which  he  was  holding  as  collateral  security. 
The  bonds  were  issued  by  the  Wyckoflf  Company,  and  were  secured  by  a  first 
mortgage  upon  long-term  leasehold  property  situated  in  the  city  and  county 
of  New  York,  and  was  valued  at  $400,000.  He  was  also  lawfully  and  legally  in 
possession  of  $250,000  of  the  preferred  stock  and  of  $450,000  of  the  common 
stock  of  the  Wyckoflf  Company  as  collateral  security  for  the  payment  of 
$450,000  to  him  by  Clarence  F.  Wyckoff,  the  possession  being  pursuant  to  an 
agreement  in  vnriting  dated  April  1,  1909.  No  part  of  that  sum  has  ever  been 
paid.  The  District  Judge,  on  motion,  dismissed  the  bill  as  against  all  the 
defendants  except  Ellis  on  the  ground  that  it  failed  to  state  a  cause  of  action. 
As  against  Ellis  the  cause  of  action  was  remanded  to  the  law  side.  The  trans- 
actions complained  of  in  the  bill  and  the  relief  asked  for  are  stated  in  the 
opinion  of  the  court. 

John  M.  Shedd  and  Hector  M.  Hitchings,  both  of  New  York  City, 
solicitors  for  appellant. 

Parker,  Davis  &  Wagner,  of  New  York  City  (Arnold  L.  Davis  and 
N.  Raymond  Heater,  toth  of  New  York  City,  of  counsel),  for  appel- 
lee Swetland. 

Lemuel  E.  Quigg,  of  New  York  City  (George  H.  D.  Foster,  of  New 
York  City,  of  counsel),  for  appellee  Commercial  Trust  Co. 

Hays,  Hershfield  &  Wolf,  of  New  York  City  (Henry  H.  Kaufman, 
of  New  York  City,  of  counsel),  solicitors  for  appellee  Sheppard. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
complainant  heretofore  filed  a  bill  against  the  same  defendants  in  the 
same  court,  which  bill  related  to  the  same  transactions  of  which  com- 
plaint is  made  in  the  present  suit.  We  dismissed  the  bill,  after  a  con- 
sideration of  its  merits  in  a  lengthy  opinion,  which  concludes  as  fol- 
lows: 

**The  complainant  is  wrong  in  supposing  that  he  is  entitled  to  bring  one  suit 
in  equity  and  join  all  the  defendants  upon  the  theory  that  his  separate  claims 
arise  from  the  same  transaction,  the  failure  of  the  bankrupt  corporation. 
His  claims  do  not  arise  from  one  transaction,  as  he  asserts,  but  from  a  num- 
ber of  separate  transactions,  and  they  are  not  so  connected  with  the  failure 
of  the  bankrupt  as  to  create  'a  common  right,'  or  a  commimity  of  interest, 
within  the  meaning  of  the  rule."    233  Fed.  891,  809,  147  O.  O.  A.  (565,  573. 

The  present  bill  differs  from  the  former  not  only  in  the  fact  that 
certain  persons  who  were  defendants  in  that  suit  are  not  made  def end- 


Digitized  by  VjOOQIC 


72  156  C.  C.  A.  REPORTS 

ants  in  this  one,  but  that  this  bill  makes  specific  allegations  of  fraud, 
whereas  the  first  bill  contained  no  charges  of  fraud  against  any  of  the 
parties.  While  all  the  transactions  complained  of  in  the  present  bill 
were  included  in  the  former  one,  certain  transactions  included  in  that 
are  omitted  from  this.  The  bill  covers  48  printed  pages  instead  of  34 
pages,  which  in  the  former  suit  sufficed  to  state  the  wrongs  for  which 
complainant  sought  relief. 

It  is  observed,  too,  that  this  is  the  fourth  complaint  against  the  re- 
spondents in  regard  to  the  transactions  herein  involved.  All  the  pre- 
vious complaints  were  dismissed  by  the  court  on  motion  because  they 
failed  to  state  a  cause  of  action  either  at  law  or  in  equity.  For  the 
same  reason  and  on  motion  the  court  below  has  dismissed  the  present 
bill,  except  as  against  Ellis,  the  cause  of  action  as  to  him  being  re- 
manded to  the  law  side,  as  before  stated. 

[1,  2]  The  present  bill  was  not  filed  until  November,  1916.  It  was 
then  for  the  first  time  that  complainant  sought  to  avoid  on  the  ground 
of  fraud  transactions  which  took  place  in  February,  1912.  No  excuse 
is  offered  for  this  delay.  It  is  not  alleged  that  complainant  did  not 
know  of  the  fraud  at  the  time  he  filed  the  former  bills,  although  if  he 
then  knew  of  the  fraud  he  should  have  alleged  it.  If  he  did  not  then 
know  of  it,  but  has  discovered  it  since,  he  should  have  so  stated.  For 
it  is  a  principle  of  equity  that  a  party  loses  his  right  to  rescind  on  the 
ground  of  fraud  by  not  availing  himself  of  it  within  a  reasonable  time 
after  he  discovers  it.  In  Grymes  v.  Sanders,  93  U.  S.  55,  62,  23  L. 
Ed.  798,  the  Supreme  Court  declared  that: 

"Where  a  party  desires  to  rescind  upon  the  ground  of  mistake  or  fraud,  he 
must,  upon  the  discovery  of  the  facts,  at  once  announce  his  purpose,  and  ad- 
here to  it.  If  he  be  silent,  •  •  •  he  will  be  held  to  have  waived  the 
objection,  and  will  be  conclusively  bound  by  the  contract,  as  If  the  mistake 
or  fraud  had  not  occurred.  He  is  not  permitted  to  play  fast  and  loose.  Delay 
and  vacillation  are  fatal  to  the  right  which  had  before  subsisted." 

In  McLean  v.  Clapp,  141  U.  S.  429,  12  Sup.  Ct.  29,  35  L.  Ed.  804, 
these  words  are  quoted  approvingly  by  the  court,  and  it  was  said  that, 
if  the  plaintiff  in  that  case  had  the  right  to  repudiate  on  the  ground  of 
fraud  a  settlement  by  which  certain  notes  were  surrendered,  "it  was 
his  duty  to  do  so  as  soon  as  advised  of  all  the  circumstances  justifying 
such  repudiation ;  and  he  also  must  have  repudiated  it  in  toto." 

[3]  While  this  case  might  be  disposed  of  upon  the  ground  that  the 
complainant  by  his  delay  had  waived  his  right  to  complain  of  fraud, 
if  fraud  in  fact  existed,  and  especially  in  view  of  the  fact  that  in  his 
previous  suits  attacking  the  transactions  involved  herein  his  failure  to 
suggest  that  any  of  the  transactions  were  in  any  degree  affected  with 
fraud  might  be  deemed  a  waiver,  still  we  are  inclined  not  to  dispose  of 
the  case  upon  a  technicality,  but  to  consider  it  upon  its  merits. 

1.  The  bill  asks  that  $200,000  of  first  mortgage  bonds  which  com- 
plainant loaned  to  be  used  as  collateral  be  delivered  up  to  him  by  Swet- 
land.  If  the  said  bonds  have  been  in  any  way  canceled  or  discharged 
or  their  lien  value  interfered  with  or  destroyed  by  and  through  any 
act  of  Swetland's,  the  bill  asks  that  in  such  case  the  complainant  may 
be  adjudged  to  have  a  just,  equitable,  and  valid  first  lien  against  the 
leasehold  property  mortgaged  to  secure  their  payment    And  the  bill 
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avers  that  complainant  is  ready  and  willing  to  do  and  perform  all  acts 
and  things  and  to  pay  such  moneys  as  to  the  court  shall  seem  just  and 
equitable  as  a  condition  of  the  return  of  the  bonds. 

2.  The  bill  asks  the  court  to  set  aside  certain  contracts  which  are 
alleged  to  be  illegal,  unlawful,  and  fraudulent.  The  basis  of  the  allega- 
tion does  not  grow  out  of  the  subject-matter  of  the  contracts,  and  the 
illegality,  if  it  exists,  must  be  found  in  the  facts  alleged  as  to  the  man- 
ner in  which  the  contracts  were  obtained. 

3.  Certain  conduct  of  Swetland's  is  alleged  which  it  is  claimed 
amounts  to  a  direct  breach  of  trust.  It  grows  out  of  the  disregard  of 
certain  representations,  promises,  and  agreements  he  is  said  to  have 
made  to  and  with  the  complainant.  The  court  is  asked,  therefore,  to 
declare  Swetland  a  trustee  and  to  require  him  to  account  as  such. 

4.  The  bill  also  asks  that  certain  claims  which  complainant  possess- 
ed against  the  estate  in  the  hands  of  Sheppard  as  trustee  in  bank- 
ruptcy, and  which  had  been  released,  may  be  re-established  in  com- 
plainant's favor. 

Certain  other  relief  is  sought  to  which  it  is  not  necessary  to  refer 
specifically  at  this  time. 

It  is  alleged  that  the  contract  of  February  14,  1912,  by  which  the 
Wyckoff  Company  gave  its  note  for  $150,000  to  defendant  Swetland 
in  return  for  $105,4/3.68  advanced  by  him  to  it  when  it  was  in  finan- 
cial embarrassment,  was  "an  illegal,  unlawful,  and  fraudulent  agree- 
ment." It  was  to  secure  the  payment  of  this  note  that  $150,000  of  the 
bonds  now  sought  to  be  recovered  were  pledged.  This  makes  it  neces- 
sary to  consider  how  Swetland  obtained  the  note  and  the  collateral. 

It  appears  from  the  bill  that  some  time  in  January,  1912,  defendant 
Swetland  and  one  E.  S.  Partridge,  vice  president  of  the  Wyckoff  com- 
pany, requested  complainant,  in  their  capacity  as  directors,  to  allow 
the  company  to  have  the  use  of  $150,000  of  first  mortgage  bonds 
which  complainant  was  holding  as  collateral  for  a  debt  owing  to  him 
by  Clarence  F.  Wyckoff.  This  they  requested  him  to  do  for  the  pur- 
pose of  saving  the  Wyckoff  Company  from  insolvency. 

The  bill  states  that  they  requested  him  to  loan  the  bonds  to  the  cor- 
poration "for  the  purpose  of  being  used  by  said  corporation  as  col- 
lateral security  for  the  repa3mient  of  a  loan  to  said  company  of  about 
one  hundred  thousand  dollars  ($100,000),  wherever  said  loan  might  be 
secured,  and  stated  and  represented  to  complainant  that  the  said  bonds 
would  be  forthwith  returned  to  your  complainant  whenever  said  loan 
was  repaid."    • 

It  also  appears  that,  as  an  inducement  to  complainant  to  consent  to 
this  use  of  the  bonds,  it  was  stated  by  Swetland  that  he  had  carefully 
examined  into  the  company's  financial  condition,  and  that,  if  it  could 
secure  a  loan  of  $100,000  for  one  year,  this  would  liquidate  all  the 
company^s  pressing  debts  and  enable  it  to  continue  in  business;  that 
Swetland  also  stated  that  if  he  (Swetland)  made  the  loan  he  would 
personally  take  charge  of  the  management  of  the  company,  would 
keq)  and  maintain  it  on  its  feet,  and  not  allow  insolvency  or  bankruptcy 
proceedings  to  intervene  and  destroy  it ;  that  complainant  believed  the 
statements  so  made,  and  relied  upon  them,  and  without  consideration 
placed  $150,000  of  bonds  with  Wyckoflf  and  Partridge,  the  president 
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and  vice  president  of  the  company.  This,  of  course,  means  that  they 
were  handed  to  the  company,  and  with  authority  to  pledge  them  as  col- 
lateral for  a  loan  to  the  company,  "wherever  said  loan  might  be  se- 
cured." Complainant  did  not  turn  them  over  to  Swetiand  to  secure  a 
loan  which  he  agreed  to  make ;  nor  were  they  turned  over  to  the  com- 
pany to  be  used  only  in  case  Swetiand  made  the  loan,  or  in  case  a  loan 
was  made  on  any  specified  condition.  There  are  no  allegations  that 
there  was  any  such  understanding  or  agreement.  There  is  no  allega- 
tion that  any  representation  made  by  Swetiand  to  complainant  at  that 
time,  and  there  is  no  allegation  that  any  other  interview  occurred  at 
which  the  subject  was  discussed  between  them,  was  false  as  to  exist- 
ing facts,  or  that  any  promises  were  made  to  complainant  with  no  in- 
tention of  fulfilling  them. 

Then  it  is  alleged  that  on  February  14,  1912,  the  Wyckoff  Company 
gave  the  note  for  $150,000  to  Swetiand  as  a  consideration  for  a  loan 
of  $105,473.68  made  by  him  to  it,  and  that  the  said  note  was  payable 
one  year  after  the  date  thereof,  without  interest,  and  that  it  contained 
a  provision  that  it  should  forthwith  become  due  and  payable  in  case 
any  judgment,  assignment,  or  bankruptcy  proceeding  should  be  brought 
against  the  company.  At  the  time  the  note  was  given  the  company 
turned  over  $150,000  in  bonds  loaned  to  it  by  complainant  to  be  used 
as  security  for  the  repayment  of  the  note.  It  was  also  agreed  at  that 
time  between  the  company  and  Swetiand  that  he  should  have  the  right 
to  retain  the  bonds  as  collateral  security  for  any  and  all  further  and 
future  loans  which  he  might  make  the  company  in  case  further  loans 
became  necessary  to  save  it  from  insolvency  or  bankruptcy,  "which 
said  loans  said  Swetiand  then  and  there  promised  and  agreed  to  make 
if  same  became  necessary."  It  is,  however,  alleged  that  at  the  time  the 
note  was  givwi  to  Swetiand  he  secretly  and  fraudulently  intended  that 
the  note  should  not  run  for  a  year,  but  should  be  immediately  called. 
And  that  within  a  month  thereafter  he  procured  a  petition  in  bankrupt- 
cy to  be  filed  against  the  Wyckoflf  Company  by  another  company  of 
which  he  was  at  the  time  president,  and  that  through  that  proceeding 
he  asserted  and  claimed  the  right  to  at  once  declare  due  and  owifig  the 
$150,000  note  which  he  had  received  from  the  company. 

It  may  be  remarked  that  immediately  after  the  interviews  which  took 
place  some  time  in  January  between  complainant  and  Swetiand  the 
complainant  left  New  York  for  Illinois,  and  was  brought  back  ill  early 
in  February,  and  taken  to  a  hospital,  where  an  operation  was  perform- 
ed upon  him,  which  confined  him  there  until  after  February  14th,  and 
the  bill  states  that  he  had  no  opportunity  to  and  did  not  obtain  any  in- 
formation in  regard  to  the  aflfairs  of  the  company  until  after  Swetiand 
made  his  loan.  Whatever  representations  Swetiand  made  to  the  ccwn- 
pany  at  the  time  of  the  loan,  therefore,  were  unknown  to  complainant 
and  could  not  have  influenced  his  conduct. 

[4,  B]  As  a  rule,  false  representations,  to  constitute  fraud,  must  re- 
late to  some  material  past  or  existing  fact.  And  it  has  been  frequently 
hold,  therefore,  that  a  charge  of  fraud  cannot  be  predicated  upon  a 
mere  promise,  nor  upon  a  mere  statement  of  intention  not  amounting 
to  a  binding  promise.  Jordon  v.  Money,  5  H.  L.  Cas.  185 ;  Citizens* 
Bank  v.  New  Orleans  First  National  Bank,  L,  R.  6  H.  L.  352;  Knowl- 
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ton  V.  Keenan  146  Mass.  86,  15  N.  E.  127,  4  Am.  St.  Rep.  282;  Nor- 
folk, etc..  Hosiery  Co.  v.  Arnold,  49  N.  J.  Eq.  390,  23  Atl.  514;  Hods- 
den  V.  Hodsden,  69  Minn.  486,  72  N.  W.  562;  Argall  v.  Cook,  43  Conn. 
165.  But  many  cases  hold  that  the  above  rule  does  not  apply  if  the 
promise  is  made  to  induce  action  and  with  the  intention  at  the  time  not 
to  perform  the  same.  Ayres  v.  French,  41  Conn.  142;  Sweet  v.  Kim- 
ball, 166  Mass.  332,  44  N.  E.  243,  55  Am.  St.  Rep.  406;  Laing  v.  Mc- 
Kee,  13  Mich.  124,  87  Am.  Dec.  738 ;  Chicago,  etc.,  R.  Co.  v.  Tittering- 
ton,  84  Tex.  218,  19  S.  W.  472,  31  Am.  St.  Rep.  39;  Goodwin  v. 
Home,  60  N.  H.  486;  Birmingham  Warehouse,  etc.,  Co.  v.  Elyton 
Land  Co.,  93  Ala.  549,  9  South.  235 ;  Albits  v.  Minneapolis,  etc.,  R.  Co., 
40  Minn.  476, 42  N.  W.  394;  Am.  &  Eng.  Encyc.  of  Law,  vol.  14,  p.  51 ; 
Bispham's  Eq.  (8th  Ed.)  §  211.  The  reason  given  is  that  the  promisor 
impliedly  represents  that  he  intends  to  perform  his  promise,  and  there- 
fore falsely  represents  the  condition  of  his  mind,  which  is  a  representa- 
tion of  fact.  In  California  it  has  been  expressly  declared  by  statute 
that  a  promise  made  by  statute  without  any  intention  of  performing  it, 
and  made  with  intent  to  deceive,  shall  constitute  actual  fraud.  Civil 
Code  of  Cal.  §  1572.  See  Cockrill  v.  Hall,  65  Cal.  326,  4  Pac.  33; 
Brison  V.  Brison,  75  Cal.  525,  17  Pac.  689,  7  Am.  St.  Rep.  189.  Some 
of  the  courts,  however,  insist  that  no  representation  which  relates  to 
the  future  can  amount  to  fraud,  no  matter  with  what  intention  it  may 
be  made.  Farris  v.  Strong,  24  Colo.  107,  48  Pac.  963;  Haenni  v. 
Bleisch,  146  111.  262,  34  N.  E.  153 ;  Tufts  v.  Weinfeld,  88  Wis.  647, 
60  N.  W.  992 ;  Balue  v.  Taylor,  136  Ind.  368,  36  N.  E.  269.  In  Gage 
V.  Lewis,  68  111.  604,  a  retiring  partner  represented  to  a  surety  that,  if 
he  would  become  responsible  to  him  for  the  payment  of  the  partner- 
ship debts,  he  would  forever  retire  from  the  business,  and  in  no  man- 
ner compete  with  the  surety  and  the  remaining  partner,  who  were  go- 
in^  into  the  same  business.  Relying  upon  the  distinction  between  a 
misrepresentation  of  an  existing  fact  and  of  an  unexecuted  intention, 
the  court  held  a  surety  not  bound,  notwithstanding  the  representations 
were  made  for  the  purpose  of  deceiving  him.  We  intimate  no  opinion 
as  to  whether  we  think  that  case  was  properly  decided,  and  it  is  not 
necessary  now  to  determine  which  of  these  conflicting  doctrines  seems 
to  us  to  be  supported  by  the  better  reason.  For  the  representations 
which  are  alleged  to  have  been  made  with  no  intention  of  performing 
them  were  not  made  to  complainant,  but  to  the  company,  and  were 
made  several  weeks  after  the  complainant  had  turned  over  the  bonds  to 
it  to  be  used  as  collateral  for  a  loan  to  the  company  "wherever  secur- 
ed," and  so  far  as  the  record  discloses  to  be  used  unconditionally.  If 
any  fraud  was  committed  by  Swetland,  it  was  a  fraud  upon  the  com- 
pany and  not  upon  complainant.  And  neither  the  company  nor  the 
trustee  in  bankruptcy  has  ever  complained  that  any  fraud  was  perpe- 
trated, and  neither  has  sought  on  that  or  any  other  ground  to  avoid  the 
transaction.  Assuming  that  fraud  was  practiced  upon  the  company, 
the  right  to  avoid  the  loan  was  personal  to  it.  Defenses  do  not  operate 
in  favor  of  a  surety  which  are  personal  to  the  principal.  Van  Kirk  v. 
Adler,  111  Ala.  104,  20  South.  336;  McCabe  v.  Raney,  32  Ind.  309; 
Boone  County  v.  Jones,  54  Iowa,  699,  2  N.  W.  987,  7  N.  W.  155,  37 
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Am.  St  Rep.  229;  McConnick  v.  Hubbell,  4  Mont.  87,  5  Pac.  314,  32 
Cyc.  149. 

[B-B]  This  brings  us  to  inquire  as  to  the  circumstances  under  which 
S wetland  acquired  the  remaining  $50,000  of  the  $200,000  bonds  which 
the  complainant  seeks  to  recover  into  his  possession.  These  bonds  had 
been  deposited  by  Clarence  F.  Wyckoff  with  complainant  as  security 
for  the  payment  of  Wyckoff's  debt  to  the  latter,  and  were  then  loaned 
by  complainant  to  a  corporation  known  as  Wyckoflf,  Church  &  Part- 
ridge, which  was  subsequently  absorbed  by  the  W.  A.  Wood  Automo- 
bile Manufacturing  Company.  The  latter  company  purchased  all  the 
capital  stock  of  the  former  company  as  well  as  all  its  assets,  and  assum- 
ed all  its  debts  and  obligations,  including  notes  for  $50,000  held  by  the 
Commercial  Trust  Company.  To  secure  the  payment  of  these  notes 
these  $50,000  of  bonds  had  been  deposited  by  WyckofF,  Church  & 
Partridge  with  the  Trust  Company  as  collateral.  Then  the  name  was 
changed,  in  accordance  with  the  provisions  of  the  statute  of  the  state 
of  New  York,  to  Wyckoflf,  Church  &  Partridge,  Inc.  Now  it  is  alleged 
that  it  was  agreed,  at  the  time  of  the  assumption  of  the  debts,  Aat 
these  $50,000  of  bonds  deposited  as  collateral  with  the  Conunercial 
Trust  Company  should  be  returned  to  the  possession  of  the  complain- 
ant. It  is  not  alleged,  however,  that  the  Trust  Company  ever  agreed 
to  the  return  of  the  collateral  without  payment  of  the  notes,  and  no 
agreement  made  between  the  Wood  Automobile  Company  and  Wyck- 
off, Church  &  Partridge  could  affect  the  right  of  the  Trust  Company 
to  continue  to  hold  the  collateral  until  it  received  payment  of  its  debt. 
Neither  the  Wood  Automobile  Company  nor  Wyckoff,  Church  &  Part- 
ridge, Inc.,  ever  paid  the  notes.  When  they  matured,  renewal  notes 
were  given  by  the  latter  company,  and  the  Trust  Company  continued 
to  hold  the  collateral  as  before.  Where  property  is  pledged  to  secure  a 
note,  the  extension  or  renewal  of  a  note  does  not,  in  the  absence  of  a 
distinct  agreement  of  the  parties,  affect  the  pledge,  but  it  continues  as 
a  valid  and  effectual  security  until  the  debt  is  paid.  Merchants'  Na- 
tional Bank  v.  Hall,  83  N.  Y.  338,  38  Am.  Rep.  434;  Cotton  v.  Atlas 
National  Bank,  145  Mass.  43,  12  N.  E.  850;  Emmetsburg  First  Nation- 
al Bank  v.  Gunhus,  133  Iowa,  409,  110  N.  W.  611,  9  L.  R.  A.  (N.  S.) 
471 ;  Omaha  First  National  Bank  v.  Goodman,  58  Neb.  701,  79  N.  W. 
1062.  In  this  respect  a  contract  of  pledge  differs  from  that  of  a  per- 
sonal surety,  since  the  extension  or  renewal  of  a  note  without  the  con- 
sent of  the  surety  releases  him.  James  v.  Pike,  23  La.  Ann.  477.  We 
do  not  overlook  the  fact  that  it  has  been  held  that  upon  the  renewal  of 
a  note  by  different  parties  the  pledgee  has  no  right  to  retain  as  security 
for  the  new  note  property  of  a  third  person,  deposited  as  collateral  for 
the  old  note,  without  first  obtaining  his  consent.  Merchants*,  etc.,  Na- 
tional Bank  v.  Masonic  Hall,  62  Ga.  271.  But  in  the  instant  case  the 
new  corporation  of  Wyckoff,  Church  &  Partridge,  Inc.,  which  renewed 
the  notes,  is  simply  the  successor  of  the  old  company  of  Wyckoff, 
Church  &  Partridge,  which  gave  the  notes  that  were  renewed.  In  tak- 
ing over  without  consideration  the  assets,  and  assuming  the  debts  and 
contracts,  and  even  the  name  with  slight  alteration,  it  became  the  suc- 
cessor of  the  original  company,  and  would  have  been  liable  to  pay  its 
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notes  even  if  there  had  been  no  express  agreement  to  that  eff<.ct 
When  the  notes  were  renewed  it  was  not  the  ordinary  case  of  a  dis- 
charge of  an  old  debtor  and  an  acceptance  in  his  stead  of  a  new  debtor 
not  otherwise  liable,  but  was  more  nearly  analogous,  so  far  as  its  effect 
upon  the  collateral  is  concerned,  to  that  of  a  renewal  note  given  by  an 
executor  under  an  agreement  to  pay  out  of  the  assets  of  the  estate. 
That  it  would  release  the  collateral  must  be  denied. 

[9,  10]  S wetland  purchased  the  renewal  notes  from  the  Commercial 
Trust  Company,  and  it  at  the  same  time  surrendered  to  him  the  bonds 
held  as  collateral.  The  Trust  Company  had  the  right  to  transfer  the 
notes  and  the  bonds  collateral  to  them.  S'wetland,  as  its  assignee,  ac- 
quired the  same  rights  in  all  respects  as  those  which  his  assignor  pos- 
sessed. The  right  was  a  right  to  hold  until  the  debt  was  discharged. 
And  if  the  Trust  Company  had  not  transferred  the  bonds,  equity  would 
have  held  it  a  trustee  of  them  for  Swetland ;  for  if  a  pledgee  assigns 
the  principal  obligation  without  the  pledge,  the  assignor  holds  the  col- 
lateral as  a  trustee  for  the  assignee. 

[11]  But  it  is  alleged  that  at  the  time  Swetland  purchased  the  notes 
and  acquired  the  bonds  he  had  full  knowledge  of  the  agreement  made 
with  the  Wood  Automobile  Company  that  it  assumed  the  debts  of 
Wyckoff,  Church  &  Partridge,  and  agreed  to  return  to  complainant  the 
$50,000  of  bonds  which  the  Trust  Company  held  as  collateral.  But 
granting  that  Swetland  had  full  knowledge  of  that  arrangement,  it 
would  not  impair  his  right  to  acquire  from  the  Trust  Company  what- 
ever rights  it  possessed  in  the  notes  and  in  the  collateral.  The  rights  of 
the  Trust  Company  in  the  notes  and  in  the  collateral  were  the  same 
after  the  agreement  as  they  were  before  its  making.  If  the  Trust  Com- 
pany had  ever  assented  to  that  agreement,  and  then  in  violation  of  it 
had  delivered  the  collateral  to  Swetland,  the  complainant  would  hardly 
have  failed  in  this  bill  to  have  asked  relief  also  against  that  company  in 
some  form.  But  there  is  not  an  allegation  in  the  whole  bill,  although 
the  Trust  Company  is  a  defendant,  that  it  ever  in  any  way  wronged 
the  complainant. 

[12]  It  seems,  however,  to  be  assumed  by  the  bill  that  because 
Swetland  was  a  director  in  the  Trust  Company,  and  knew  of  the  agree- 
ment above  mentioned,  that  in  some  way  his  knowledge  is  to  be  im- 
puted to  the  Trust  Company,  and  that  the  latter's  rights  in  the  collat- 
eral became  thereby  affected.  It  is  quite  unnecessary  to  say  that  as  a 
rule  knowledge  of  a  director  is  not  imputable  to  a  corporation  unless  it 
is  shown  that  such  knowledge  has  been  communicated  to  the  other  di- 
rectors or  officers,  or  that  the  director  in  question  was  present  at  a 
board  meeting  when  the  transaction  involved  was  officially  acted  upon ; 
and  not  even  then,  if  his  interest  in  the  matter  is  adverse  to  that  of  his 
corporation.  For  even  if  it  be  assumed  that  the  Trust  Company  was 
fully  informed  of  the  agreement  made,  such  knowledge  would  not  have 
impaired  in  the  slightest  degree  its  rights  in  the  collateral,  the  Wood 
Automobile  Company  not  having  paid  the  notes  or  the  collateral  as  it 
promised.  We  conclude,  therefore,  that  there  is  nothing  in  the  manner 
in  which  Swetland  acquired  the  possession  of  any  of  the  bonds  which 
entitles  this  complainant  to  demand  their  return  before  the  debts  for 
which  they  are  held  are  paid. 
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The  agreement  under  which  the  $150,000  of  bonds  were  obtained  by 
Swetland  was  not  an  agreement  between  complainant  and  Swetland, 
but  an  agreement  between  the  Wyckoflf  Company  and  Swetland.  In 
asking  that  all  fraudulent  contracts  obtained  by  Swetland  from  com- 
plainant be  vacated  and  set  aside,  the  court  is  not  asked  to  set  aside  the 
contract  under  which  the  $150,000  of  bonds  were  obtained.  And  if 
such  were  the  prayer  the  court  could  not  grant  it,  if  the  agreement  be 
assumed  voidable,  for  the  reason  that  complainant  sues  in  his  individ- 
ual capacity  and  not  as  a  stockholder  to  redress  a  wrong  done  to  the 
corporation. 

[13]  This  brings  us  to  a  consideration  of  the  agreement  of  October 
25,  1912,  in  so  far  as  that  agreement  affects  the  right  of  the  complain- 
ant in  the  bonds.  Under  that  agreement  the  complainant  assigned  to 
Ellis  his  "interest  and  equity  in  bonds  Wyckoff,  Church  &  Partridge, 
Inc.,  par  value  $200,000."  This  was  eight  months  after  the  Wyckoff 
Company  turned  over  the  bonds  to  Swetland,  and  seven  months  after 
the  petition  in  bankruptcy  was  filed.  If  Swetland's  alleged  promise  to 
the  company  to  keep  it  out  of  bankruptcy  and  to  advance  to  it  addition- 
al funds  which  it  might  need  was  a  promise  upon  which  the  complain- 
ant individually  could  rely  so  that  the  failure  to  keep  it  could  be  set  up 
by  complainant  as  a  breach  of  trust — a  proposition  we  deny — this 
agreement  with  Ellis,  made  with  full  knowledge  that  the  bankruptcy 
proceedings  had  been  instituted,  amounted  to  a  waiver  of  his  right. 
All  his  equity  and  interest  in  the  bonds  at  that  time  passed  to  Ellis, 
and  from  that  time  he  has  had  no  interest  and  no  equity  in  said  bonds. 
This  assignment  to  Ellis  the  complainant  asks  this  court  to  set  aside 
on  the  ground  that  Ellis  is  in  default  in  the  performance  of  his  part  of 
that  agreement.  We  disposed  of  that  proposition  in  the  first  suit  when 
we  said: 

"Under  the  options  reserved  to  ElUs  under  that  contract,  complainant  has 
not  yet  received  what  Ellis  agreed  to  pay  him ;  but  that  does  not  invalidate 
the  contract,  and  Ellis  is  not  in  default  under  it,  for  in  its  fourth  paragraph 
it  was  provided  that  Ellis  might  pay  out  of  the  proceeds  of  liquidation  of 
assets  which  might  be  transferred  to  him  by  the  receiver  after  the  payment 
of  the  receiver,  etc,  and  that  has  not  yet  occurred."  233  Fed.  801,  897,  147  0. 
C.  A.  565,  571, 

[14]  Again  referring  to  this  assignment  to  Ellis,  and  seeking  to  es- 
cape from  the  effect  thereof,  complainant  alleges  that  Swetland  had 
"so  complicated  the  legal  situation  and  the  legal  rights  of  your  com- 
plainant as  to  said  two  hundred  thousand  dollars  ($200,000)  of  first 
mortgage  bonds  that  your  complainant  was  led  to  believe  that  he  would 
be  unable  to  secure  possession  of  said  one  hundred  and  fifty  thousand 
dollars  ($150,000)  of  first  mortgage  bonds  and  said  fifty  thousand  dol- 
lars ($50,000)  of  first  mortgage  bonds,  and  that  he  would,  in  all  proba- 
bility, if  he  brought  action  for  the  same,  be  defeated  in  said  action," 
and  was  thereby  induced  to  consent  to  the  agreement  with  Ellis.  It  is 
not  alleged  that  Ellis  occupied  any  fiduciary  relation  to  the  complain- 
ant. He  is  a  member  of  the  bar,  and  the  bill  expressly  states  that  he 
is  not  charged  with  any  fraud  in  securing  the  assignment.  And  if  Ellis 
procured  this  assignment  without  fraud  and  for  a  valuable  considera- 
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tion,  he  obtained  whatever  interest  and  title  in  the  bonds  the  complain- 
ant then  had.  If  this  assignment  was  obtained  by  Ellis  without  fraud, 
the  fact  that  he  may  have  obtained  this  assignment  with  the  intention 
of  transferring  the  title  to  S wetland,  and  the  fact  that  he  did  assign  to 
him  the  interest  he  acquired,  does  not  in  any  way  enlarge  the  complain- 
ant's rights.  While  the  allegation  is  that  complainant  had  been  "led 
to  believe,"  prior  to  this  transfer,  that  if  he  brought  an  action  to  re- 
cover the  bonds  he  would  be  defeated,  he  does  not  allege  that  Ellis  led 
him  into  any  such  belief.  So  that  it  is  not  necessary  to  inquire  whether 
circumstances  exist  which  would  take  the  case  out  of  the  general  rule 
that  misrepresentations  of  the  law  do  not  constitute  fraud  either  at  law 
or  in  equity,  because  every  person  is  supposed  to  know  the  law.  And 
while  complainant  relies  throughout  his  bill  on  fraud,  he  is  not  in  this 
court  asking  to  be  relieved  on  the  ground  of  mistake.  He  does  not  al- 
lege that  he  mistook  the  legal  effect  of  the  agreement  he  made  with 
EUis. 

[15]  The  bill  states  that  at  the  time  of  this  agreement  the  com- 
plainant was  "believing  and  relying  upon  all  the  representations  that 
had  been  made  to  him  in  regard  to  said  bonds  at  the  instance  and  insti- 
gation of  said  Swetland."  But  there  is  nothing  stated  in  that  connec- 
tion as  to  what  those  representations  were,  whether  they  related  to 
matters  of  law  or  matters  of  fact,  or  that  they  were  false.  If  the  rep- 
resaitaticms  meant  were  the  representations  which  were  made  to  com- 
plainant when  Swetland  induced  him  to  let  the  Wyckoff  Company 
have  the  use  of  the  bonds,  they  already  have  been  considered.  A  sub- 
sequent allegation,  in  another  paragraph  of  the  bill,  that  this  agree- 
ment with  Ellis  was  procured  by  Swetland,  by  "fraudulent  means  and 
devices,"  through  Ellis,  without  Stating  what  means  and  devices  were 
resorted  to,  is  a  mere  conclusion  of  law  which  must  be  disregarded. 

In  pleading  fraud  it  is  a  well-established  rule  that  the  facts  relied 
upon  as  constituting  the  alleged  fraud  must  be  set  out,  and  not  conclu- 
sions. A  bill  seeking  relief  on  the  ground  of  fraud  must  state  the  spe- 
cific facts  and  circumstances  constituting  the  fraud,  and  the  facts  so 
stated  must  be  sufficient  in  themselves  to  show  that  the  conduct  com- 
plained of  was  fraudulent.  General  charges  of  fraud,  or  that  acts  were 
fraudulently  committed,  are  without  avail,  unless  accompanied  by 
stateanents  of  specific  facts  amounting  to  fraud.  All  through  this  bill 
may  be  found  general  charges  of  fraud.  It  must  be  made  to  appear  by 
the  facts  alleged,  independent  of  mere  conclusions,  that  if  the  allega- 
tions are  true  a  fraud  has  been  committed.  An  allegation  that  a  thing 
is  fraudulent  is  immaterial  unless  the  allegation  fits  the  facts  to  which 
it  is  applied.  We  have  examined  this  bill  with  care.  The  facts  are 
complicated,  the  amount  involved  is  considerable,  and  from  the  earliest 
times  down  to  the  present  wrongs  accomplished  through  fraud  have 
appealed  with  peculiar  force  to  courts  of  chancery  for  redress.  But  a 
close  scrutiny  of  the  allegations  of  this  bill  has  convinced  us  that  the 
complainant  is  not  entitled  to  the  relief  he  seeks. 

As  the  complainant  has  parted  with  all  interest  in  the  bonds,  he  is  in 
no  position  to  ask  that  Swetland  be  declared  a  trustee  for  him  as  re- 
spects the  bonds,  or  that  a  lien  to  the  value  of  the  said  bonds  be  estab- 
lished in  his  favor  on  the  leasehold  property,  or  that  the  transfer  of 
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the  leasehold  property  to  Swetland  by  the  trustee,  Sheppard,  be  va- 
cated and  set  aside. 

As  the  agreement  which  complainant  made  with  Ellis  stands  unim- 
peached  upon  the  facts  alleged,  the  complainant  is  not  entitled  to  the 
relief  he  asks  as  respects  his  claim  for  $9,250  and  the  claim  for  $20,000. 

The  complaint  was  properly  dismissed  as  to  the  Commercial  Trust 
Company.  The  bill  asks  no  relief  as  against  it  and  charges  it  with  no 
wrong. 

The  complaint  was  properly  dismissed  as  to  defendant  Sheppard, 
who  was  and  is  an  officer  of  the  court,  and  in  what  he  has  done  has 
carried  out  the  orders  of  the  court. 

The  complaint,  for  reasons  already  stated,  was  properly  dismissed 
as  to  defendant  Swetland. 

All  three  of  the  above-named  defendants  are  entitled  to  their  costs 
in  this  court. 

The  action  of  the  court  below  in  remanding  the  cause  as  to  defend- 
ant Ellis  to  the  law  side  was  a  proper  disposition  to  make  of  the  alle- 
gations affecting  him. 

Decree  affirmed. 


(243  Fed.  300) 

WALT^CE  V.  UNITED  STATES. 

(Circuit  Ck)urt  of  Appeals,  Seventh  CSlrcuit    AprU  10,  1917.) 

No.  2336. 

1.  CoNSPiBACT  «=»43(6) — ^Poisons  «=»4 — ^Indictment — Sale  op  Opitjit. 

Harrison  Drug  Act  Dec.  17,  1914,  c.  1,  8  1,  38  Stat  785  (CJomp.  St  1916, 
{  6287g),  requires  any  person  proposing  to  handle  opium  or  coca  leaves,  or 
any  compound  or  derivatiyes  thereof,  to  register  with  the  collector  of 
internal  revenue  of  the  district  his  name  or  style,  place  of  business,  and 
place  or  places  where  such  business  is  to  be  carried  on,  defining  the  place 
of  business  as  the  office,  or,  If  none,  then  the  residence,  of  such  person. 
An  indictment  returned  In  the  First  district  of  Illinois  charged  that 
accused  and  another  conspired  to  violate  the  act,  and  that  accused 
aided  and  abetted  such  person,  who  was  not  registered  with,  and  had  not 
paid  the  tax  to,  the  collector  of  internal  revenue  for  that  district,  to  dis- 
pose of  the  drugs.  Held,  that  the  act  does  not  provide  that  one  intending 
to  deal  In  such  drugs  sliall  register  at  his  place  of  business,  but  that  he 
shall  register  at  the  place  where  such  business  is  to  be  carried  on,  the 
statement  of  sudi  person's  place  of  business  being  for  information;  and 
hence  the  indictment  was  not  defective  In  falling  to  allege  that  such  per- 
son had  not  registered  at  his  place  of  business,  it  alleging  that  he  had  not 
registered  at  the  place  where  the  drugs  were  disposed  of. 

2.  CJoNSPiBACY  ^=»43(6) — Indictment  and  Information — Sufficienct. 

An  indictment  charging  that  accused  and  another,  who  was  not  regis- 
tered In  accordance  with  Harrison  Drug  Act,  entered  Into,  at  Chicago,  a 
conspiracy  whereby  accused's  coconspirator  was  to  dispose  of  drugs  in 
violation  of  the  act,  and  which  alleged  that  he  did  dispose  of  such  drugs, 
is  sufficient  to  charge  the  conspiracy  to  sell  such  drugs  within  the  First 
district  of  Illinois,  witliin  which  accused's  coconspirator  was  alleged  not 
to  have  been  registered ;   Chicago  being  in  that  district 

3.  Poisons  <S=>9 — Sale  of  Opium — Indictment— ExEMPrioNa 

Under  the  Harrison  Drug  Act,  which  excepts  certain  persons,  and  pro- 
vides in  section  8  (Ck)mp.  St.  1916,  S  6287n)  that  it  shall  not  be  necessary 

^=:»For  other  cases  see  same  topic  &  KBT-NUMBBR  In  all  Key-Numbered  Dlgesta  &  IndexM 
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to  negatiye  any  each  exemptions  in  any  complaint,  information,  or  indict- 
ment, or  writ  or  other  proceeding,  laid  or  bronght  nnder  the  act,  an  in- 
dictment cliarglng  a  vioiatiim  of  the  act  need  not  negative  the  exemptions 
contained  therein;  the  provisions  of  section  8  being  applicable  to  all 
exemptions  contained  in  the  act,  and  such  exemptions  being  separate  from 
the  other  provisions  of  the  act 

4.  CoNSPiEACT  «=»43(4)— Indictment — Sufficienot. 

An  indictment,  charging  that  accused  conspired  with  another  to  violate 
the  Harrison  Ehmg  Act,  alleged  that  accused's  coconspirator,  not  being 
registered,  unlawfully,  knowingly,  and  feloniously  did  sell  and  dispose 
of  prohibited  drugs,  and  that  accused  unlawfully  and  knowingly  did  aid 
his  coconspirator,  sufficiently  avers  accused's  knowledge  of  the  unlawful- 
ness of  his  coconspirator's  act. 

5.  Cbdonal  Law  ^=>678<1) — ^E*BosEcunoN — ^Election. 

Under  Rev.  St.  S  1024  (Comp.  St  1916,  f  1690),  declaring  that  when 
there  are  several  charges  against  any  person  for  the  same  act  or  trans- 
action, or  for  two  or  more  acts  or  transactions  connected  together,  or  for 
two  or  more  acts  or  transactions  of  the  same  class  of  crimes  which  may 
be  properly  joined.  Instead  of  having  several  indictments,  the  whole  may 
be  joined  In  one  indictment  In  separate  counts,  the  government  cannot,  in 
a  prosecution  for  conspiring  to  violate  and  for  violating  the  Harrison 
Drug  Act,  be  required  at  the  close  of  its  case  to  elect  on  which  of  the  acts 
conviction  would  be  sought;  the  several  charges  properly  being  joined  in 
one  indictment 

6.  CanaNAL  Law  ^=»564(3) — ^Ventte — Evidence. 

Venue,  like  any  other  fact  may  be  shown  by  evidence,  direct,  indirect, 
or  circumstantial. 

7.  Cbiminal  Law  ^=»5C4(1) — ^Tmai/— Venue. 

In  a  prosecution  for  conspiring  to  violate  and  violating  the  Harrison 
Drug  Act,  evidence  held  sufficient  to  establish  the  venue  in  the  district 
laid  in  the  indictment. 

8.  CJoNSPiBACY  ^=:>45 — ^Violation  of  Statute — ^Evidence — Admissibilitt. 

Where  accused  was  charged  with  conspiring  with  another,  who^^was  un- 
registered, to  violate  and  violating  the  Harrison  Drug  Act  evidence  that 
accused's  coconspirator  had  previously  been  prosecuted  for  violating  the 
state  drug  acts,  and  that  accused  assisted  him  in  obtaining  ball  and 
preparing  his  defense,  is  admissible  to  show  the  relations  between  the 
parties  and  the  purposes  of  their  acts,  shown  to  have  occurred  since  the 
Harrison  Act  went  into  effect 

9i  CamiNAL  Law   ^s»507(1) — ^Poisons  ^=>4 — Evidence — ^Accomplices — ^Pos- 
session OF  Dauoa 

Under  the  Harrison  Drug  Act,  section  1  of  wldch  requires  persons  pro- 
posing to  handle  opium  or  coca  leaves  or  their  derivatives  to  register  and 
pay  the  tax,  and  section  8  of  which  penalizes  the  possession  of  drugs  by 
persons  not  having  registered  and  paid  the  tax,  one  having  possession  of 
such  drugs  for  his  own  use  does  not  fall  within  the  inhibition  of  the  act 
and  hence  a  witness  against  accused,  who  purchased  such  drugs  from 
accused's  coconspirator,  cannot  be  deemed  guilty  of  an  offense  and  an  ac- 
complice, so  as  to  warrant  a  charge  that  the  Jury  should  scrutinize  his 
testimony  as  that  of  an  accomplice. 

IOl  Cbiminal  Law  ^=»780(1) — ^Tbial — Accomplice's  Testtmont. 

There  is  no  absolute  rule  of  law  preventing  convictions  on  the  testimony 
of  accomplices,  if  juries  believe  them,  and  while  it  is  better  practice, 
where  such  testimony  is  relied  on,  for  the  court  to  direct  attention  to  the 
complicity  of  witnesses,  error  cannot  be  predicated  on  refusal  to  so  charge 
the  jury. 

U.  Cbiminal  Law  ^!=»510— Evidence — Accomplice's  Testimony. 

A  conviction  may  be  had  on  the  testimony  of  accomplices  alone. 

^=9For  oihw  casM  Me  oame  topic  *  KBT-NUlf  BBR  In  all  Key-Numbered  DisesU  &  Indexes 
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12.  Criminal  Law  ^=»668— Tbiai/-<Jonduct  op  Court. 

In  a  criminal  prosecution,  where  a  witness,  who  had  previously  made 
contradictory  statements  under  oath,  on  trial  denied  knowledge  of  facts 
tending  to  incriminate  accused,  the  court  was  warranted  In  committing 
such  witness  to  the  custody  of  the  marshal,  and  It  was  proper  to  allow 
the  witness  to  subsequently  change  his  testimony;  the  court  cautlonlnir 
the  jury  to  examine  carefully  the  conflicting  stories. 

13.  Criminal  Law  ^=>351(8) — Evidence — ^Admissibility. 

a  witness,  who  had  previously  made  statements  under  oath  connecting 
accused  with  the  offense  on  trial,  first  denied  knowledge  of  any  such  facts, 
but,  having  been  committed  to  the  custody  of  the  marshal,  testified  to 
them,  and  that  accused  had  Induced  him  to  deny  su(±i  knowledge.  Held, 
that  the  testimony  tending  to  Implicate  accused  In  the  suppression  of  the 
evidence  was  admissible,  and  could  be  considered  by  the  jury. 

14.  Poisons  ^==>9 — OFFEaisES — Evidence — Sufficiency. 

In  a  prosecution  for  violating  the  Harrison  Drug  Act,  evidence  held 
sufficient  to  sustain  the  conviction. 

15.  Criminal  Law  ^=»1147 — Appeal — ^Discretion  op  Court — Punishment. 

The  appellate  court  cannot  substitute  Its  own  discretion  for  that  of  the 
District  Court,  and,  though  believing  that  lighter  punishments  than  those 
Imposed  for  violation  of  the  Harrison  Drug  Act  would  have  vindicated 
the  law,  the  punishment  Imposed  cannot  be  treated  as  excessive. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

William  E.  Wallace  was  convicted  of  a  violation  of  the  Harrison 
Drug  Act,  and  he  brings  error.    Affirmed. 

Plaintiff  in  error  was  convicted  tinder  an  indictment  charging  violation  of 
the  so-called  Harrison  Drug  Act  passed  December  17,  1914,  and  by  its  terms 
effective  March  1,  1915.  Of  the  ten  counts  of  the  Indictment,  Nos.  1  and  2 
charge  plaintiff  In  error  Wallace  and  one  Davis  with  conspiracy  to  commit  an 
offense  against  the  United  States  by  violating  said  act;  count  1  charging  the 
intended  offense  to  be  possession  of  such  drugs  by  Davis,  a  person  who  sold 
and  gave  away  the  drugs,  and  not  being  registered  with,  and  not  having  paid 
the  tax  provided  in  the  act  to,  the  collector  of  Internal  revenue  for  the  First 
district  of  Illinois,  and  count  2  an  intended  violation  of  the  act  through  sales 
of  such  dtugs  to  be  made  by  Davis,  he  not  being  so  registered  or  having  paid 
the  tax.  Counts  3  and  5  charge  Davis  with  violating  the  act  by  unlawfully 
having  In  his  possession  the  drugs,  and  counts  4,  5,  6,  7,  9,  and  10  charge  vio- 
lation by  Davis  in  unlawfully  selling  or  giving  away  the  drug,  and  In  counts  3 
to  10  Wallace  is  charged  with  having  aided  and  abetted  Davis  In  doing  the 
milawful  acts  charged  against  Davis  In  these  counts,  Davis  not  being  so 
re^stered  and  not  having  paid  the  tax. 

Wallace  alone  was  tried,  Davis  having  pleaded  guilty.  The  jury  found 
Wallace  guilty  under  counts  2,  6,  9,  and  10,  and  not  guilty  under  the  others. 
Wallace  was  sentenced  to  two  years*  imprisonment  and  $10,000  fine  under 
count  2,  and  5  years  under  each  of  counts  6,  9,  and  10,  the  several  terms  of 
Imprisonment  to  be  concurrently  served. 

Section  1  of  the  act,  which  it  is  charged  the  defendants  violated  and  con- 
spired to  violate.  Is  in  its  material  parts  as  follows:  *'That  on  and  after  the 
first  day  of  March,  nineteen  hundred  and  fifteen,  every  person  who  produces. 
Imports,  manufactures,  compounds,  deals  In,  dispenses,  sells,  distributes,  or 
gives  away  opium  or  coca  leaves  or  any  compound,  manufacture,  salt,  deriva- 
tive, or  preparation  thereof,  shall  register  with  the  collector  of  Internal  reve- 
nue of  the  district  his  name  or  style,  place  of  business,  and  place  or  places 
where  such  business  is  to  be  carried  on:  Provided,  that  the  ottice,  or  If  none, 
then  the  residence  of  any  person  shall  be  considered  for  the  purposes  of  this 
act  to  be  his  place  of  business.    At  the  time  of  such  registry  and  on  or  before 
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tbe  first  day  of  July,  annually  thereafter,  every  person  who  produces,  Importti, 
manufactures,  comi)ounds,  deals  In,  dispenses,  sells,  distributes,  or  gives 
away  any  of  the  aforesaid  drugs  shall  pay  to  the  said  collector  a  special  tax 
at  the  rate  of  $1  per  annum."  (Certain  persons  are  exempted.)  '*It  shall 
be  unlawful  for  any  person  required  to  register  under  the  terms  of  this  act  to 
produce,  import,  manufacture,  compound,  deal  in,  dispense,  sell,  distribute,  or 
give  away  any  of  the  aforesaid  drugs  without  having  registered  and  paid  the 
special  tax  provided  for  in  this  section.  •  ♦  ♦  That  the  COmmlssicMier  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  shall 
make  aU  needful  rules  and  regulations  for  carrying  the  provisions  of  this 
act  into  effect." 

Sections  2,  3,  and  5  make  detailed  provision  for  handling  the  drugs  by  per- 
sons registered,  for  making  record  of  drugs  received,  and  for  sale  or  barter  of 
same  only  In  pursuance  of  a  written  order  on  blank  forms  for  which  provision 
is  made,  and  for  preservation  of  such  orders  and  the  accessibility  thereof  to 
Inspection  by  officials  of  the  Treasury  Department,  as  well  as  to  state  and 
municipal  officials  who  are  charged  with  enforcement  of  laws  or  ordinances 
thereof  regulating  sale  and  distribution  of  such  drugs.  Section  4  makes  it  un- 
lawful for  any  person  not  regist^ired  to  ship  or  carry  any  of  these  drugs  from 
one  state  to  another,  certain  exceptions  being  enumerated.  Section  9  pre- 
scribes that  any  person  violating  the  act  shall  be  fined  not  more  than  $2,000,  or 
imprisoned  not  more  than  5  years,  or  both. 

Numerous  errors  are  alleged.  Those  which  we  deem  Important  will  be 
stated  with  the  discussion  of  them  in  the  opinion. 

William  A.  Morrow,  of  Chicago,  111.,  for  plaintiff  in  error. 
Charles  F.  Clyne  and  Benjamin  P.  Epstein,  both  of  Chicago,  111., 
for  the  United  States. 

Before  KOHLSAAT,  MACK,  and  ALSCHULER,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1]  1.  As  to  each  of  the  counts  in  the  indictment  it  is  contended  that 
because  it  is  not  alleged  that  Davis  had  his  office  or  residence  in  the 
first  internal  revenue  district  of  Illinois  and  the  allegation  of  his  non- 
registry  and  nonpayment  of  the  tax  is  only  as  to  said  First  district, 
the  indictment  does  not  sufficiently  allege  I>avis'  nonregistry  and  non- 
payment of  the  tax.  The  argument  is  that,  for  anything  to  the  con- 
trary appearing  in  the  indictnient,  Davis  might  have  been  registered 
in  some  other  district,  and  would  therefore  have  had  the  right  under 
the  act  to  handle  the  drugs  within  the  First  district  of  Illinois,  without 
registering  with,  or  paying  the  tax  to,  the  collector  of  internal  rev- 
enue therein.  Does  registry  and  payment  of  the  tax  in  one  internal 
revenue  district  of  the  United  States  entitle  the  registered  person  un- 
der such  registry  alone  to  handle  the  drugs  in  all  other  revenue  districts 
in  the  United  States  as  he  may  do  in  the  district  of  his  registry  ? 

Section  1  requires  a  person  proposing  to  handle  the  drugs  to  register 
"with  the  collector  of  internal  revenue  of  the  district  his  name  or  style, 
place  of  business,  and  place  or  places  where  such  business  is  to  be  car- 
ried on,"  and  it  defines  the  place  of  business  to  be  "the  office,  or  if 
none,  then  the  residence"  of  the  person.  Distinction  is  thus  made  in 
the  act  between  the  "place  of  business"  and  the  "place  where  such 
business  is  to  be  carried  on."  The  act  defines  the  first  in  prescribing 
that  it  shall  be  considered  the  office,  if  any,  and,  if  none,  then  the  resi- 
dence, of  the  applicant  for  registry.  But  evidently  the  place  where 
the  business  is  to  be  carried  on  may  be  anywhere  in  the  United  States, 
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and  may  be  more  than  one  place,  as  indicated  by  the  use  of  the  words 
"place"  or  "places."  But  tfie  act  does  not  provide  that  his  place  of 
business — i.  e.,  his  office  or  residence — shall  be  the  place  where  he  is 
required  to  register.  It  prescribes  in  effect  that  he  shall  state  his  place 
of  business  (so  defined  to  be  his  office  or  residence)  by  way  of  infor- 
mation, doubtless  for  the  more  certain  identification  of  the  applicant 
for  registry  and  to  facilitate  official  supervision,  and  tracing  of  the 
drugs.  For  instance,  if  his  office  (his  place  of  business,  if  any,  and, 
if  none,  his  residence)  is  in  New  York,  unless  he  intends  to  carry  on 
the  business  in  New  York,  he  need  not  register  there;  but  if  he  de- 
sires to  carry  on  the  business  of  selling  the  drugs  in  the  First  district 
of  Illinois,  he  must  register  in  the  First  district,  and  when  registering 
there  he  registers  his  place  of  business  as  New  York,  and  will  then 
further  register  the  place  or  places  wherein  he  expects  to  transact 
business  in  Chicago,  and  in  such  other  places,  if  any,  in  which  he  in- 
tends to  handle  the  drugs.  But  so  registering  these  facts  in  the  First 
district  of  Illinois  does  not  entitle  him  to  deal  in  such  drugs  in  the 
various  places  other  than  said  First  district,  which  he  may  thus  enu- 
merate. In  order  to  make  sales  in  any  of  the  other  districts  which  may 
be  so  enumerated,  the  applicant  niust  there  register  and  pay  his  tax 
in  such  district,  wholly  regardless  of  whether  within  any  district  in 
which  he  registers  he  actually  has  an  office  or  residence.  If,  therefore, 
without  registering  and  paying  tax  in  the  First  district  of  Illinois, 
Davis  therein  actually  dealt  in,  sold,  or  gave  away  the  drugs,  he  was 
carrying  on  such  business  in  said  First  district  contrary  to  the  provi- 
sions of  the  act,  even  though  he  might  have  registered  and  paid  tax 
in  some  other  district.  It  follows  that,  with  respect  to  the  allegations 
of  nonregistry  and  nonpayment  of  the  tax,  the  indictment  is  sufficient. 

[2]  2.  It  is  urged  that  the  conspiracy  alleged  in  count  2  fails  to 
charge  a  conspiracy  to  unlawfully  sell  the  drugs  within  the  First  dis- 
trict of  Illinois,  within  which  alone  Davis'  nonregistry  is  alleged.  The 
count  charges  the  conspiracy  to  have  been  formed  at  Chicago,  which 
is  within  such  First  district,  and  that  in  pursuance  of  the  conspiracy 
Davis  did  deliver,  sell,  and  give  away  drugs  at  Chicago  to  the  various 
persons  alleged  in  the  different  overt  acts  set  forth  in  the  count.  Un- 
der the  reasoning  and  conclusion  of  the  Supreme  Court  in  Hyde  v. 
United  States,  225  U.  S.  347,  32  Sup.  Ct.  793,  56  L.  Ed.  1114,  Ann. 
Cas.  1914A,  614,  we  hold  that  count  2  sufficiently  charges  a  conspiracy 
to  commit  at  Chicago  the  alleged  offense. 

[3]  3.  Another  objection  urged  to  the  indictment  is  that  the  counts 
do  not  negative  the  exemptions  from  the  operation  of  the  act  as  there- 
in created  in  favor  of  certain  persons.  The  exemptions  referred  to 
consist  in  the  enumeration  of  certain  classes  of  persons  who  are  ex- 
cluded from  the  general  prohibition  of  the  act,  which  the  act  clearly 
and  completely  sets  forth  wholly  apart  from  the  specified  exemptions. 
The  rule  applicable  to  such  cases  is  stated  by  the  Supreme  Court  in 
United  States  v.  Cook,  17  Wall.  168,  173,  21  L.  Ed.  538,  in  these 
words : 

**If  the  language  of  the  section  defining  the  offense  is  so  entirely  separable 
from  the  exception  that  the  ingredients  constituting  the  offense  may  bQ 
accurately  and  clearly  defined  without  any  reference  to  the  exception,  the 
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pleader  may  safely  omit  any  gucb  reference,  as  the  matter  contained  in  the 
exception  is  matter  of  defense  and  must  be  shown  by  the  accused." 

The  same  rtile  was  recently  applied  by  this  court  in  Grand  Trunk 
Ry.  Co.  V.  United  States,  229  Fed.  116,  143  C.  C.  A.  392. 

Section  8  of  the  act,  which  makes  it  unlawful  without  registry  to 
have  possession  of  the  drugs,  and  which  likewise  specifies  certain  ex- 
cepted persons,  has  this  proviso: 

"Provided,  further,  that  it  shall  not  be  necessary  to  negative  any  of  the 
aforesaid  exemptions  in  any  complaint,  information,  indictment  or  other 
writ  or  proceeding  laid  or  brought  under  this  act ;  and  the  burden  of  proof  of 
any  such  exemption  shall  be  upon  the  defendant." 

It  is  claimed  this  has  reference  only  to  the  exemptions  specified  in 
section  8.  This  might  be  so  were  it  not  for  the  words  "any  complaint, 
*  *  *  indictment,  etc.,  brought  under  this  act,"  which  indicate  the 
intended  application  of  the  proviso  to  the  entire  act.  Our  conclusion 
is  that  under  the  stated  rule  of  construction,  as  well  as  under  this  pro- 
viso, it  was  unnecessary  in  the  indictment  to  negative  the  statutory  ex- 
ceptions. 

[4]  4.  Insufficiency  of  counts  6,  9,  and  10  is  urged,  because  in  the 
allegations  therein  against  Wallace,  of  aiding  and  abetting  in  the  un- 
lawful sales  charged  in  these  counts  to  have  been  made  by  Davis,  it  is 
not  stated  that  Wallace  knew  that  Davis  had  not  registered  or  paid  the 
tax.  The  cotmts  charge  that  Davis  unlawfully,  knowingly,  and  felo- 
niously did  sell,  etc.,  not  having  registered  or  paid  the  tax,  and  that 
Wallace  "unlawfully  and  knowingly  did  aid  and  abet  said  John  Davis 
unlawfully,  knowingly,  and  feloniously  to  sell,  *  *  *  as  in  this 
count  aforesaid."  This  question  was  dealt  with  in  Coffin  v.  United 
States,  156  U.  S.  432,  439,  15  Sup.  Ct.  394,  39  L.  Ed.  481,  where 
similar  language  was  held  to  be  a  sufficient  allegation  of  the  alleged 
abettor's  knowledge  of  the  unlawful  character  of  the  principal's  act. 

[5]  5.  Complaint  is  made  of  the  denying  of  motion  for  defendant, 
at  the  close  of  government's  case,  to  require  the  government  to  elect 
upon  which  of  the  counts  conviction  would  be  sought.  Section  1024, 
Rev.  Stat.  (Comp.  St.  1916,  §  1690),  is  as  follows: 

**When  there  are  several  charges  against  any  person  for  the  same  act  or 
transaction,  or  for  two  or  more  acts  or  transactions  connected  together,  or  for 
two  or  more  acts  or  transactions  of  the  same  class  of  crimes  or  offenses,  which 
may  be  properly  joined,  Instead  of  having  several  indictments  the  whole  may 
be  joined  in  one  indictment  in  separate  counts;  and  if  two  or  more  indict- 
ments are  found  in  such  cases,  the  court  may  order  them  to  be  consolidated." 

This  indictment  is  within  the  purview  of  that  section,  and  election 
was  properly  denied.  Pointer  v.  United  States,  151  U.  S.  396,  14  Sup. 
Ct.  410,  38  L.  Ed.  208;  Rooney  v.  United  States,  203  Fed.  928,  122 
C.  C.  A.  230;  McGregor  v.  United  States,  134  Fed.  187,  69  C.  C.  A. 
477. 

[8,  7]  6.  It  is  earnestly  contended  for  plaintiff  in  error  that  the  rec- 
ord fails  to  disclose  any  proof  of  the  venue  and  that  therefore  there 
should  be  a  reversal  of  the  judgment.  Careful  perusal  of  the  record 
reveals  that  no  witness  testified  in  so  many  words  that  the  alleged  con- 
spiring and  selling  and  giving  away  occurred  within  the  Northern  dis- 
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trict  of  Illinois.  While  direct  testimony  of  such  fact  (in  most  cases 
easily  available)  is  desirable  for  greater  certainty,  yet  venue,  like  any 
other  fact,  may  be  shown  by  evidence,  direct,  indirect  or  circumstan- 
tial. On  cross-examination  Davis  was  specifically  asked  the  various 
places  in  Chicago  where  he  had  lived,  and  he  named  different  streets 
which  in  his  own  testimony,  as  well  as  in  the  testimony  of  other  per- 
sons, were  referred  to  in  connection  with  the  acts  charged,  one  of  the 
streets  being  the  same  one  on  which  it  was  testified  Wallace's  drug 
store  was  located ;  indeed,  Davis  testified  that  one  of  the  places  where 
he  lived  in  Chicago  was  in  such  close  proximity  to  Wallace's  drug  store 
that  from  it  he  could  see  into  the  store,  and  that  in  the  telephone  booth 
of  that  store,  and  sometimes  in  the  cellar,  Wallace  would  pass  to  Davis 
cocaine  which  E>avis  was  to  dispose  of.  Defendant's  character  witness 
Whitaker  testified  he  knew  Wallace  was  in  the  drug  business  in  Chi- 
cago, having  visited  him  at  his  place  of  business  at  Thirty-Ninth  and 
State  streets.  Taylor  testified  to  working  for  the  city  of  Chicago,  and 
to  getting  packages  of  drugs  from  Wallace's  drug  store  on  his  way  to 
work.  With  the  various  streets  thus  identified  by  some  *  evidence  as 
being  in  the  city  of  Chicago,  it  was  not  necessary,  in  order  to  prove  the 
venue,  that  each  of  the  witnesses  who  thereafter  referred  to  the  same 
streets  in  connection  with  incriminating  acts  occurring  thereon  must 
again  identify  the  streets  as  being  in  Chicago.  The  record  fully  war- 
ranted the  jury  in  finding  that  the  venue  of  the  offense  was  proved  in 
Chicago,  which  is  in  the  First  revenue  district  of  Illinois. 

[8]  7.  Evidence  was  offered  by  the  government,  and  against  objec- 
tion was  received,  to  the  effect  that  prior  to  March  1,  1915,  when  the 
Harrison  Drug  Act  took  effect,  Davis  had  been  convicted  in  the  state 
courts  of  violating  state  laws  against  the  sale  of  such  drugs,  that  he  had 
then  received  the  drugs  from  Wallace,  and  that  Wallace  assisted  him 
in  the  matter  of  obtaining  bail  and  in  defending  him  against  those 
charges.  Various  assignments  of  error  attack  the  competency  of  such 
evidence.  We  think  the  evidence  was  competent  as  bearing  on  the  re- 
lations between  Wallace  and  Davis,  and  on  their  state  of  mind  and 
motive  in  the  handling  of  such  drugs  after  March  1st.  Heike  v. 
United  States,  227  U.  S.  131,  33  Sup.  Ct.  226,  57  L.  Ed.  450,  Ann. 
Cas.  1914C,  128;  Williamson  v.  United  States,  207  U.  S.  425,  28  Sup. 
Ct.  163,  52  L.  Ed.  278;  Thompson  v.  United  States,  144  Fed.  14,  75 
C.  C.  A.  172,  7  Ann.  Cas.  62.  In  the  court's  charge  the  J&ry  was  ad- 
monished that  the  occurrences  prior  to  March  1st  had  no  bearing  upon 
the  case,  except  by  way  of  indicating  the  relations  between  the  parties, 
and  the  purposes  of  their  acts  shown  to  have  occurred  on  and  after 
March  1st. 

[9]  8.  The  court  having  charged  the  jury  that  Davis  was  an  ac- 
complice, and  cautioned  them  with  respect  to  the  credit  to  be  given  his 
testimony,  defendant  requested  a  similar  charge  respecting  witnesses 
Gibson,  Foster,  Crawford,  Taylor,  and  Moran,  that  **because  of  the 
fact  that  all  were  found  in  possession  of  the  drug,  which  was  in  viola- 
tion of  the  Harrison  Act,  and  which  made  their  offense  intimately 
interwoven  with  the  offense  which  it  is  alleged  Wallace  committed,  and 
for  that  reason  they  are  accomplices,"  and  error  is  assigned  for  fail- 
ure to  charge  the  jury  accordingly.    All  of  those  named  were  drug 
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addicts,  whose  possession  of  the  drug  as  supplied  by  Davis  appears  to 
have  been  for  their  own  use,  save  only  that  Taylor  and  Foster  did 
not  personally  use  all  of  the  cocaine  which  they  received  through 
Davis.  Section  8  of  the  act  is  directed  against  and  penalizes  posses- 
sion of  the  drug  by  persons  not  having  registered  and  paid  the  tax. 
But  the  Supreme  Court  held  this  section  does  not  have  reference  to 
persons  other  than  those  included  within  the  provisions  of  section  1, 
and  that  mere  possession  by  one  for  his  own  use  does  not  fall  within 
the  inhibition  of  the  act.  united  States  v.  Jin  Fuey  Moy,  241  U.  S. 
394,  36  Sup.  Ct.  658,  60  L.  Ed.  1061.  From  this  it  would  follow  that 
possession  of  the  drug  by  these  witnesses  for  their  own  use  would  not 
constitute  them  violators  of  the  law,  and  they  could  not  for  such  rea- 
son alone  be  considered  accomplices. 

[10]  But,  if  it  were  conceded  that  all  of  them  were  accomplices, 
there  is  no  absolute  duty  on  the  court  to  give  to  the  jury  the  usual 
charge  cautioning  them  to  exercise  circumspection  with  respect  to  the 
evidence  of  accomplices,  so  that  failure  to  give  it  would  of  itself  be 
reversible  error.  Where  testimony  of  accomplices  is  relied  on  by  the 
government,  it  is  recognized  as  the  better  practice  for  the  court  in  its 
charge  to  direct  attention  to  the  complicity  of  the  witnesses,  and  to 
duly  caution  the  jury  respecting  such  testimony.  But  error  is  not 
predicable  merely  upon  failure  to  so  charge  the  jury.  In  its  most 
recent  pronouncement  upon  that  subject  the  Supreme  Court  said  in 
Diggs  and  Caminetti  v.  United  States  (Jan,  15,  1917)  242  U.  S.  470, 
37  Sup.  Ct.  192,  61  L.  Ed.  442: 

"It  Is  nrged  as  a  further  ground  of  reversal  of  the  judgments  helow  that 
the  trial  court  did  not  Instruct  the  jury  that  the  testimony  of  the  two  girls 
was  that  of  accomplices,  and  to  be  received  with  great  caution  and  believed 
only  when  corroborated  by  other  testimony  adduced  in  the  case.  We  agree  with 
the  Circuit  Court  of  Appeals  that  the  requests  in  the  form  made  should  not 
have  been  given.  In  Holmgren  v.  United  States,  217  U.  S.  509  [30  Sup.  Ct. 
588,  54  L.  Ed.  861,  19  Ann.  Cas.  778],  this  court  refused  to  reverse  a  Judgment 
for  failure  to  give  an  instruction  of  this  general  character,  while  saying  it  was 
the  better  practice  for  courts  to  caution  Juries  against  too  much  reliance  upon 
the  testimony  of  accomplices  and  to  require  corroborating  testimony  before 
giving  credence  to  such  evidence.  While  this  is  so,  there  is  no  absolute  rule  of 
law  preventing  convictions  on  the  testimony  of  accomplices  If  Juries  believe 
theuL  1  Bishop's  Criminal  Procedure  (2d  Ed.)  §  1081,  and  cases  cited  in  the 
note." 

[11]  9.  The  last  citation  will  dispose  also  of  those  assignments  of 
error  which  are  predicated  upon  the  assumption  that  as  to  Wallace's 
participation  in  the  alleged  crime  there  was  no  corroboration  of  the 
testimony  of  Davis  and  Taylor,  accomplices,  by  whose  testimony  alone 
it  is  claimed  the  complicity  of  Wallace  was  shown,  and  that,  unless 
there  is  a  corroboration  of  the  testimony  in  this  regard  of  these  two, 
Wallace's  guilty  participation  has  not  been  established.  The  rule  is,  as 
above  stated,  that  the  testimony  of  accomplices  will,  if  otherwise  suffi- 
cient, alone  support  a  conviction  provided  the  jury  believes  it.  Diggs 
and  Caminetti  v.  United  States,  supra;  United  States  v.  Giuliani  (D 
C.)  147  Fed.  598;  Aheam  v.  United  States,  158  Fed.  606,  85  C.  C.  A. 
428;  Wigmore  on  Evidence,  §  2056.  ' 

[12-14]   10.    It  is  contended  that  the  record  discloses  no  substan- 
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tial  evidence  showing  Wallace  guilty  beyond  reasonable  doubt.  If 
the  jury  believed  Davis'  testimony,  they  were  warranted  in  finding 
from  it  that  Wallace,  knowing  Davis  to  be  a  man  who,  before  the 
passage  of  the  Harrison  Act,  was  extensively  engaged  in  illicit  traffic 
in  narcotic  drugs  through  disposing  of  them  to  drug  addicts,  had  an 
understanding  with  Davis  after  the  act  was  passed  whereby,  for  mu- 
tual profit,  they  would  violate  the  provisions  of  the  act  through  Davis 
unlawfully  selling  to  drug  addicts  the  drugs  supplied  by  Wallace; 
that,  pursuant  to  such  understanding,  Davis  made  sales  of  cocaine 
received  from  Wallace,  to  the  persons  named  in  the  counts  under 
which  conviction  was  had;  that  Davis,  on  receiving  the  price,  paid 
Wallace  his  agreed  share  thereof — Davis,  to  the  knowledge  of  Wal- 
lace being  unregistered,  and  not  having  paid  the  tax,  as  required  by 
the  act,  in  the  First  Internal  revenue  district  of  Illinois,  within  which, 
as  contemplated,  the  sales  were  made,  both  well  knowing  that,  if 
Davis  complied  with  the  act,  the  sales  to  these  unfortunates  would  be 
seriously  hampered,  if,  indeed,  not  practically  barred. 

We  cannot  say  that  Davis'  testimony  is  of  itself  so  unreasonable 
and  improbable  that  a  jury  was  not  justified  in  believing  it.  It  is  cor- 
roborated by  Taylor,  who  testified  to  long  acquaintance  with  Wallace, 
who  was  instnmiental  in  procuring  employment  for  the  witness  with 
the  city  of  Chicago;  that  he  frequently  purchased  such  drugs  from 
Wallace  prior  to  the  Harrison  Act,  and  that  since  the  act  became  ef- 
fective, he  had  occasionally  seen  Davis  in  Wallace's  store,  and  that 
one  night  the  witness  carried  to  Davis  a  package  which  Wallace  gave 
him,  and  on  another  night  he  and  Wallace  delivered  a  package  to 
Davis,  both  deliveries  being  at  places  distant  from  the  store,  and  un- 
der circumstances  indicating  intended  secrecy  of  the  transactions ;  and 
that  Davis  thus  received  the  packages,  containing,  as  Davis  testified, 
large  quantities  of  cocaine,  which  he  "planted"  in  various  places  for 
future  sale. 

As  to  this  witness  complaint  is  made  that  on  the  trial  he  first  testi- 
fied denying  all  knowledge  of  any  such  transactions  after  March  1, 
1915,  and  that  when  it  appeared  he  had  made  prior  statements  under 
oath  of  such  subsequent  transactions,  the  court  ordered  him  in  cus- 
tody of  the  marshal,  and  that  the  next  morning  he  testified  as  above 
stated  in  regard  to  these  subsequent  transactions,  implicating  Wallace 
in  an  attempt  to  have  the  witness  omit  any  reference  to  them.  From 
what  is  disclosed  in  the  record,  the  action  of  the  court  respecting  this 
witness  was  not  unwarranted.  The  jury  was  cautioned  by  the  court 
to  examine  carefully  the  conflicting  stories  told  by  this  witness,  and 
to  determine  the  truth  from  all  the  evidence  before  them.  The  tes- 
timony that  Wallace  induced  him  to  falsely  deny  these  subsequent 
transactions  was  unquestionably  prejudicial  to  the  defense.  But  not 
more  so  in  this  than  in  any  case  where  it  is  testified  that  a  party  to 
a  transaction  has  attempted  to  suppress  evidence  bearing  thereon. 
Evidence  of  such  attempt  is  always  admissible  against  the  party  mak- 
ing it,  and  is  to  be  considered  by  the  jury  with  all  the  other  evidence, 
in  determining  whether  or  not  that  is  true  which  was  so  sought  to  be 
suppressed  or  concealed.    Wigmore  on  Evidence,  §  278. 

It  cannot  be  said  that  the  record  is  wholly  barren  of  corroboration 
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of  these  witnesses.  Hauber,  Moran,  Jrfinson,  and  Foster  testified  to 
seeing  Davis  in  Wallace's  drug  store  at  various  times  after  March  1, 
1915.  On  one  occasion  in  April,  Johnson  and  Foster  wanted  an  ounce 
of  cocaine,  which  Davis  told  them  would  cost  $21,  and  they  watched 
him  go  into  Wallace's  store,  coming  back  with  a  bottle  containing  the 
drug,  which  he  gave  them  oni  payment  of  the  money.  From  other 
witnesses  it  appeared  that  before  March  1st  Davis  had  been  convicted 
at  least  twice  of  selling  such  dnigs  in  violation  of  the  laws  of  Illinois, 
which  drugs  he  had  procured  from  Wallace,  and  that  Wallace,  on 
learning  of  his  arrest,  procured  a  bond  for  him  and  advanced  him 
money  to  pay  for  the  bond  and  for  his  defense  against  the  charge, 
from  all  of  which  the  conclusion  is  warranted  that  Wallace  was  no 
stranger  to  schemes  for  the  unlawful  disposition  of  such  drugs  by 
Davis,  and  that  Davis  was  during  such  time  a  frequenter  of  Wallace's 
store,  with  apparently  no  business  there  except  in  connection  with  this 
surreptitious  and  unlawful  output  of  narcotic  drugs. 

There  was  practically  no  evidence  offered  to  refute  the  t;estimony 
of  Davis  and  Taylor.  The  defense  consisted  substantially  in  the  tes- 
timony of  several  witnesses  to  Davis'  bad  reputation  for  truth,  some 
others  who  testified  to  Wallace's  previous  good  character,  and  two 
medical  experts  who  testified  that  "dope  fiends,"  on  becoming  ad- 
dicted to  the  habitual  use  of  narcotic  drugs,  have  no  conception  of 
truth,  and  that  their  testimony  is  utterly  unreliable — ^Davis,  Taylor, 
Johnson,  Poster,  Gibson,  Doss,  E.  B.  Davis,  Crawford,  Moran,  and 
Hauber,  all  witnesses  admitting  they  were  habitual  users  of  cocaine 
or  opium.  It  is  upon  such  facts,  personal  to  the  witnesses,  rather 
than  upon  any  inherent  weakness  of  their  testimony  incriminating  Wal- 
lace, that  reversal  is  asked  on  the  ground  of  want  of  substantial  evi- 
dence to  show  guilt. 

However  useful  and  beneficial  to  mankind  the  proper  and  scientific 
employment  of  such  drugs  has  proved  to  be,  if  part  of  the  price  paid 
for  their  habitual  use  is  the  blunting  or  distortion  of  the  moral  sense, 
whereby  the  addict  is  less  likely  to  comprehend  or  to  state  the  truth, 
this  fact,  if  appearing  in  evidence,  is  one  from  which,  with  all  the 
other  facts  and  circumstances  appearing,  the  jury  must  determine 
where  and  what  the  truth  is.  If  witnesses  to  prove  unlawful  sales 
of  narcotic  drugs  are  as  a  matter  of  law  to  be  disbelieved  and  their 
testimony  discarded  from  the  fact  alone  that  they  are  numbered  among 
the  unfortunate  victims  of  the  drug  habit,  it  is  readily  perceivable  how 
laws  such  as  the  act  in  question,  having  for  their  real  object  the  due 
regulation  of  the  handling  of  such  drugs,  would  in  many  instances 
become  practically  inoperative  through  want  of  evidence  to  enforce 
them.  While  the  necessities  of  a  case,  and  the  desirability  of  en- 
forcing the  law,  must  not  in  any  event  permit  conviction  upon  evi- 
dence less  ccMiclusive  than  such  as  shows  g^ilt  beyond  reasonable 
doubt,  a  due  degree  of  caution  to  avoid  such  outcome  does  not  de- 
mand absolute  rejection  of  the  testimony  of  witnesses  solely  because 
the  drug  habit  may  tend  to  impair  their  perceptions,  or  to  stimulate 
or  dull  the  faculty  for  accurate  observation,  recollection,  or  relation. 
Where  the  witnesses  relied  on  for  conviction  are  such  as  those  here 
indicated^  the  jury  must  consider  everything  which  the  evidence  re- 
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veals  bearing  upon  the  truth  or  untruth  of  their  testimony,  and  as  to 
such  witnesses,  as  with  all  others,  should  credit  what  under  all  the 
circumstances  appearing  they  believe,  and  reject  what  they  disbelieve. 
Nothing  here  appears  from  which  it  may  be  inferred,  or  even  sus- 
pected, that  the  jury  did  not  so  test  these  witnesses  and  this  evidence, 
and  we  cannot  conclude  from  the  record  that  it  discloses  no  substan- 
tial evidence  upon  which  the  jury  might  predicate  the  guilt  of  plain- 
tiff in  error. 

[15]  11.  Respecting  the  assignment  of  error  challenging  the  sen- 
tence upon  the  ground  that  it  is  excessive,  while  it  seems  that  a  smaller 
fine  and  briefer  term  of  imprisonment  might  sufficiently  have  penalized 
the  transgression  and  vindicated  the  law,  we  may  not  substitute  our 
own  discretion  for  that  of  the  District  Court;  and  under  all  the  cir- 
cumstances we  cannot  find  there  was  abuse  of  that  court's  discretion 
in  this  regard. 

Finding  no  substantial  error,  the  judgment  is  affirmed. 


(243  Fed.  310) 

CROPPER  et  aL  v.  DAVIS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    AprU  14,  1917.) 

No.  4498. 

1.  Contracts  «=>117(2,  7) — Restraint  of  Trade — ^Limitation  as  to  Territoet. 

Plaintiff  was  engaged  In  a  rating  and  eollectlog  business,  in  which  he 
solicited  retail  merchants,  etc.,  as  subscribers  to  a  league,  secured  from 
such  subscribers  a  list  of  unpaid  accounts,  and  listed  such  debtors  as  did 
not  pay  when  notified  in  a  credit  book  or  rating  directory.  In  such  busi- 
ness he  used  forms,  the  result  of  17  years  or  more  experience ;  the  forms 
'  being  changed  from  time  to  time.  He  employed  defendant  in  such  business 
for  5  years,  imder  a  contract  by  which  defendant  agreed  to  devote  all 
of  his  time  to  such  business,  and  during  such  time  to  work  at  no  other 
employment  and  engage  In  no  other  business,  except  when  plaintiff  al- 
lowed him  to  withdraw  for  the  purpose  of  entering  a  line  of  business  or 
the  employment  of  any  Individual,  firm,  or  company  not  using  the  plan, 
forms,  or  plan  and  forms  of  plaintiff  in  competition  thereof.  Held  that. 
It  l)eing  possible  to  ascertain  by  evidence  In  what  territory  plaintiff  did 
business,  and  whether  another  business  of  the  same  type  would  be  in 
competition  with  him,  the  contract  was  limited  as  to  territory,  and  more- 
over, in  view  of  the  peculiar  character  of  the  business,  the  contract  would 
not  be  invalid.  If  unlimited  as  to  territory. 

2.  Equity  ^=»65(2) — Grounds  for  Denial  of  Relief — ^Unclean  Hands. 

Though  debtors  who  paid  were  not  specially  rated,  where  those  who 
failed  to  pay  were  rated  In  accordance  with  a  key  whereby  it  was  shown 
how  many  members  had  reported  the  debtor,  whether  the  account  was  dis- 
puted or  outlawed,  whether  the  debtor  was  banknipt,  and  whether  letters 
to  the  debtor  were  returned,  there  was  such  a  rating  as,  in  the  absence  of 
fraud,  complied  with  subscribers'  contracts  and  prevented  the  denial  of 
Injunctive  relief,  on  the  ground  that  plaintiff  did  not  come  into  court  with 
clean  hands,  In  that  he  had  been  guilty  of  false  and  fraudulent  represen- 
tations because  his  business  was  not  collecting  by  rating,  or  a  system  of 
rating,  and  because  there  was  no  rating  In  c(mnection  with  the  plan. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska;  Page  Morris,  Judge. 

^s»For  other  cases  see  Mune  topic  ft  KEY-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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Suit  by  Will  M.  Davis  against  Walter  L.  Cropper  and  another.  De- 
cree for  plaintiff,  and  defendants  appeal.    Affirmed. 

Hugh  A.  Myers  ai\d  Carl  T.  Self,  both  of  Omaha,  Neb.,  for  appel- 
lants. 

Irving  F.  Baxter,  of  Omaha,  Neb.  (Brown,  Baxter  &  Van  Dusen,  of 
Omaha,  Neb.,  on  the  brief),  for  appellee. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

SMITH,  Circuit  Judge.  Will  M.  Davis,  the  appellee  and  plaintiff 
below,  is  and  has  been  for  many  years  a  resident  and  citizen  of  the 
state  of  Illinois,  and  Walter  L.  Cropper  and  the  Mutual  Rating  & 
Adjustment  Association  are  the  appellants  and  defendants  below,  and 
they  for  several  years  have  been  residents  and  citizens  of  the  state 
of  Nebraska.  The  plaintiff  has  for  between  15  and  20  years  been  con- 
ducting, with  Chicago  as  his  headquarters,  a  collection  and  so-called 
rating  business  throughout  the  North  Central  states  under  the  name 
of  the  National  Rating  League.  In  connection  therewith  the  plaintiff 
secured  a  copyright  upon  a  k)ok  called  "Collecting  by  Rating"  in  1910. 
On  February  7,  1910,  the  defendant  Walter  L.  Cropper  entered  into 
a  contract  with  the  National  Rating  League  by  which  he  agreed  to 
devote  all  his  time  during  the  next  five  years  to  the  business  of  the 
League  under  its  instructions,  and  during  said  time  to  work  at  no 
other  employment  and  engage  in  no  other  business — 

"except  when  the  National  Rating  League  allows  me  to  withdraw  for  the 
purpose  of  entering  a  line  of  business,  or  the  employment  of  any  individual, 
firm,  or  company,  neither  of  which  uses  the  plan,  forms,  or  plan  and  forms, 
used  by  the  Naticmal  Rating  League,  in  cooofpetition  therewith.  The  National 
Rating  League,  by  allowing  me  to  engage  at  suich  other  employment  or  busi- 
ness, does  not  thereby  forfeit  its  rights  under  this  contract" 

Cropper  remained  in  the  employment  of  the  League  until  about 
March  18,  1912.  Shortly  after  leaving  their  employ  he,  as  owner  and 
manager,  started  a  substantially  similar  business  to  that  conducted  by 
the  League  at  Omaha,  Neb.,  under  the  name  of  the  Mutual  Rating  & 
Adjustment  Association.  In  his  new  business  he  used  substantially 
all  the  forms  devised  by  plaintiff,  and  embraced  in  his  copyrighted  book 
mentioned,  and  so  far  as  can  be  told  from  the  record  copied  the  entire 
system  of  the  plaintiffs.  An  agreed  statement  of  facts  was  filed  in 
the  District  Court,  from  which  the  following  is  taken : 

(1)  It  is  hereby  stipulated  and  agreed  that  the  allegations  contained 
in  complainant's  bill  of  complaint,  for  the  purpose  of  review,  are  to 
be  taken  and  considered  as  true  in  all  respects,  and  that  the  copy  of 
the  contract  between  complainant,  Will  M.  Davis,  and  the  defendant 
Walter  L.  Cropper,  referred  to  therein  as  "Exhibit  G"  and  attached 
to  the  said  bill,  is  a  true  copy  of  the  instrument  signed  by  said  parties 
upon  the  date  it  bears,  and  that  all  other  exhibits  attached  to  said 
bill  of  complaint  are  true  copies  thereof. 

(2)  Complainant  transacted  his  business  under  the  name  and  style 
of  "National  Rating  League."  The  defendant  W.  L.  Cropper  and 
Bessie  M.  Cropper  transacted  their  business  imder  the  name  and  style 
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of  "Mutual  Rating  &  Adjustment  Association."  Neither  the  League 
nor  the  Association  were  incorporated.  The  character  or  method  of 
complainant's  business  was  known  to  the  business  world  by  the  term 
"Collecting  by  Rating."  The  defendants  also  used  this  term  as  de- 
scriptive of  their  business. 

(3)  That  the  general  nature  and  plan  of  the  business  of  the  parties 
to  this  action  is  to  secure  contracts  from  retail  merchants,  doctors, 
and  dentists,  throughout  the  country,  agreeing  to  become  members 
and  subscribers  to  said  league  and  association,  respectively,  and  at  the 
same  time,  to  secure  from  such  subscribers  a  list  of  their  unpaid  ac- 
counts and  take  these  up  with  such  members  and  subscribers  through 
a  system  of  correspondence.  These  unpaid  accounts,  after  notices  to 
debtors,  were  printed  in  a  rating  book  which  is  furnished  to  said 
subscribers.  The  solicitors  are  paid  the  compensation  provided  for 
under  their  contract — "Exhibit  G" — according  to  the  number  of  ac- 
counts they  secure,  when  10  or  more  of  said  accounts  are  turned  in, 
either  by  the  solicitor  or  the  merchants ;  frequently  the  solicitor  was 
paid  in  advance  by  his  employer.  Complainant  and  defendant  re- 
ceived their  compensation  out  of  collections  made  upon  accounts  sent 
in;  they  receiving,  per  agreement  with  subscriber,  the  first  $10  col- 
lected. The  accounts,  when  turned  into  the  office,  were  taken  up  by 
means  of  regular  correspondence  for  the  purpose  of  preparing  and 
getting  data  for  the  rating  book.  If  the  accounts  were  received  at  the 
office,  the  debtors  are  notified  to  settle  the  same  at  once,  if  correct, 
as  otherwise  their  name  would  appear  in  the  rating  book  as  owing  the 
account.  The  solicitors  were  furnished  with  the  blank  forms  referred 
to  in  the  bill  of  complaint,  together  with  the  rating  book,  which  shows 
what  business  the  man  is  in,  and  whether  or  not  the  account  is  past  due 
or  disputed;  and  upon  the  listing  blank  the  subscriber  is  supposed 
to  list  all  such  accounts  so  turned  into  the  office  and  he  is  furnished 
a  rating  notice,  a  personal  notice  sent  out  by  the  subscriber  to  his 
debtor,  and  with  a  rating  statement,  which  the  subscriber  uses  to  make 
report  to  the  office  when  the  account  has  been  adjusted.  The  debtor 
is  supposed  to  adjust  the  account  directly  with  the  subscriber.  Com- 
plainant relied  upon  members  making  reports  to  his  office  of  collec- 
tions made  from  debtors  whose,  names  and  accounts  had  been  sent  it. 

(4)  The  forms  used  by  complainant  are  the  result  of  17  years  or 
more  of  experience  and  as  the  result  of  trying  out  different  forms  and 
changing  them  from  time  to  time,  but  witfi  few  changes  made  during 
the  past  6  years.  Many  of  said  forms  were  printed  in  the  red  book 
entitled  "Collecting  by  Rating,"  attached  to  the  bill  as  "Exhibit  A." 
The  book  was  duly  copyrighted  by  complainant  under  the  laws  of  the 
United  States  in  the  year  1910.  No  names  were  printed  in  the  red 
guide  credit  book  or  rating  directory,  other  than  those  sent  in  by  the 
merchants  to  whom  accounts  or  sums  of  money  were  due  and  owing 
by  the  parties  therein  designated.  If,  after  sending  notice  to  the 
debtor  and  his  name  was  printed  in  the  rating  directory  or  credit  book, 
he  later  paid  the  amount  owing  by  him  to  the  subscriber,  the  name 
was  then  omitted  from  such  directory  or  record.  The  name  of  the 
book  or  directory  used  by  the  complainant,  in  which  the  names  of 
delinquent  debtors  were  listed,  was  "Red  Guide  and  Credit  Record"; 
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the  name  of  the  book  used  by  the  defendants  for  the  same  purpose 
was  "Rating  Directory." 

The  District  Court  granted  an  injunction  enjoining  the  defendants 
from  carrying  on  the  business  in  violation  of  the  terms  and  conditions 
of  the  contract  dated  February  7,  1910,  up  to  and  including  February 
6,  1915,  and  enjoined  the  defendants — 

•*from  In  any  wise  usdng,  giving  away,  or  distriboting  in  any  business  con- 
ducted by  tbem,  or  either  of  them,  the  said  book  entitled  'Collecting  by  Rating,' 
and  the  book  entitled  *Red  Guide  and  Credit  Record,'  and  from  in  any  wise 
using,  giving  away,  and  distributing  the  forms,  notices,  and  printed  nmtter 
contained  in  said  book,  'Collecting  by  Rating,'  and  that  said  defendants,  and 
each  of  them,  •  ♦  ♦  their  agents  and  servants,  and  all  persons  acting  by 
or  under  their  authority,  be  and  they  are  hereby  perpetually  enjoined  and 
restrained  from  In  any  wise  making  use  in  their  business  of  the  term  'Col- 
lecting by  Rating.' " 

A  proper  assignment  of  errors  was  filed  in  the  District  Court,  but 
rule  24  of  this  court  contains  the  following  provision : 

"2.  This  brief  shall  ♦  ♦  ♦  contain  in  order  here  stated :  ♦  ♦  ♦  Second. 
A  specification  of  the  errors  relied  upon  which  ♦  •  ♦  in  cases  brought  up 
by  appeal  the  specification  shall  state,  as  particularly  as  may  be,  in  what 
the  decree  is  alleged  to  be  erroneous." 

In  the  appellants'  brief  there  is  nothing  which  is  called  a  specifica- 
tion of  errors,  but  there  is  a  heading  "Appellants'  Contentions."  The 
most  liberal  construction  of  the  rule  would  reduce  us  to  considering 
these  "contentions"  and  no  other.  Under  these  headings  the  appel- 
lants set  forth  the  following : 

'*(!)  That  the  clause  heretofore  quoted  in  said  contract  is  unreasonable,  un- 
enforceable, and  void  as  against  public  policy,  and  in  restraint  of  trade ;  that 
it  is  without  limitation  as  to  space ;  that  it  is  unlimited  not  only  to  the  United 
States,  but  as  to  the  entire  globe. 

"(2)  That  the  appellee  should  have  no  standing  in  a  court  of  equity,  for  the 
reason,  as  is  shown  by  the  evidence  in  the  exhibits,  embodied  within  the  ab- 
stract of  the  agreed  statement  of  facts,  that  he  was  guilty  of  false  representa- 
tions in  the  conduct  of  his  business." 

It  will  be  observed  that  there  is  no  contention  that  plaintiffs  did  not 
copyright  the  book  called  "Collecting  by  Rating,"  that  the  same  con- 
tained the  forms  used  by  the  defendants  and  defendants  thereby  in- 
fringed the  copyright,  and  that  they  were  therefore  rightfully  enjoin- 
ed from  continuing  to  use  the  same,  and  these  questions  are  not  for 
consideration  by  us.  It  has  been  held,  however,  that  a  copying  of  any 
substantial  part  of  a  copyrighted  book  is  an  infringement.  G.  &  C. 
Merriam  Co.  v.  United  Dictionary  Co.,  76  C.  C.  A.  470,  146  Fed.  354 ; 
Harper  &  Bros.  v.  M.  A.  Donohue  &  Co.  (C.  C.)  144  Fed.  491,  affirmed 
by  the  Circuit  Court  of  Appeals,  76  C.  C.  A.  678,  146  Fed.  1023 ;  List 
Pub.  Co.  V.  Keller  (C.  C.)  30  Fed.  772;  Ford  v.  Charles  E.  Blaney 
Amusement  Co.  (C.  C.)  148  Fed.  642;  Brightley  v.  Littleton  (C.  C.)  37 
Fed.  103. 

[1]  We  will  take  up,  then,  first  the  plaintiffs'  contention  that  the 
provision  of  the  contract  in  question  is  invalid,  because  it  is  not  limited 
in  the  territory  to  which  it  applies  within  the  United  States  or  the 
earth.  The  first  defect  in  the  contention  made  on  this  subject  is  that 
the  facts  alleged  do  not  exist.    The  contract  provides  that,  if  the  de- 
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f endant  is  released  from  his  agreement  to  devote  five  years  to  the  busi- 
ness of  the  League  under  its  instructions  to  enter  another  line  of  busi- 
ness, it  must  be  with  an  individual,  firm,  or  company  "neither  of  which 
uses  the  plan,  forms,  or  plan  and  forms,  used  by  the  National  Rating 
League,  in  competition  therewith."  It  being  possible  for  the  court  to 
ascertain  by  evidence  in  what  territory  the  plaintiff  did  business,  and 
whether  another  business  of  the  same  type  would  be  in  competition 
with  the  plaintiff,  the  contract  was  clearly  limited  to  the  territory  thus 
described,  and  defendant  was  precluded  from  engaging  in  the  like  busi- 
ness as  the  plaintiff  as  clearly  as  though  it  had  done  so  by  geographical 
description.    There  is  therefore  no  basis  in  fact  for  this  contention. 

It  appears  from  the  bill  and  is  admitted  that  the  defendants  were 
carrying  on  business  in  Nebraska,  North  and  South  Dakota,  Iowa, 
Kansas,  and  Oklahoma,  and  this  is  a  part  of  the  territory  in  which  ac- 
cording to  the  admitted  allegations  the  plaintiff  was  doing  business. 
It  was  first  held  in  the  fifteenth  century  tliat  contracts  of  the  character 
here  referred  to  were  invalid  as  in  restraint  of  trade,  but  the  lapse  of 
five  centuries  has  greatly  modified  the  holding  upon  this  subject.  In 
Standard  Oil  Co.  of  New  Jersey  v.  United  States,  221  U.  S.  1,  31  Sup. 
Ct.  502,  55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834,  Ann.  Cas.  1912D,  734, 
and  United  States  v.  American  Tobacco  Co.,  221  U.  S.  106,  31  Sup. 
Ct.  632,  55  L.  Ed.  663,  the  Supreme  Court  construed  the  Sherman  An- 
ti-trust Law  (Act  July  2,  1890,  c.  647,  26  Stat.  209)  in  accordance  with 
the  common  law  to  require  that  the  restraint  to  make  it  illegal  should 
amount  to  unreasonable  or  undue  restraint  of  trade  as  it  held  the  com- 
mon law  had  done.  This  change  from  the  holding  of  the  fifteenth  cen- 
tury had  been  gradual.  The  first  departure  from  the  old  rule  was  to 
hold  that  such  contracts  were  valid  if  reasonably  limited  as  to  time  and 
place.  The  contract  here  in  question  was  limited  as  to  time  to  the  life 
of  the  contract  and  fully  complied  with  the  holdings  of  that  period. 
About  1830  a  second  change  began  to  be  apparent  in  the  rulings  of  the 
courts  upon  the  subject  and  now  the  rule  is  that  a  restrictive  contract 
should  be  tested  by  determining  on  the  facts  of  the  particular  case 
whether  the  restriction  upon  one  party  is  greater  than  is  reasonably 
necessary  for  the  protection  of  the  other  party.  Hall  Mfg.  Co.  v. 
Western  Steel  &  Iron  Works,  142  C.  C.  A.  220,  227  Fed.  588,  L.  R.  A. 
1916C,  620.  In  Frame  v.  Ferrell,  92  C.  C.  A.  374,  166  Fed.  702,  it 
was  held  that,  though  there  was  no  specific  limitation  as  to  territory  in 
the  contract,  it  was  valid  at  least  throughout  the  United  States.  In 
Harrison  v.  Glucose  Sugar  Refining  Co.,  53  C.  C.  A.  484,  488,  116 
Fed.  304,  308,  58  L.  R.  A.  915,  it  is  said: 

"It  is  urged  that  the  contract  In  question  is  one  in  restraint  of  trade  be- 
cause of  the  covenant  that  during  the  stipulated  time  of  service  the  appel- 
lant would  not,  directly  or  indirectly,  become  interested  in  the  spedfled  busi- 
ness within  a  radius  of  1,500  mUes  from  the  city  of  Chicago  otherwise  than 
under  his  engagement  with  the  appellee.  The  doctrine  of  restraint  of  trade 
had  its  birth  in  conditions  anciently  obtaining,  and  now  greatly  changed. 
Then  the  area  of  trade  was  confined  witliin  narrow  territorial  bounds.  Inter- 
communication has  beconte  largely  extended,  and  trades  anciently  limited  to 
a  smaU  locality  have  become  national  in  their  extent  The  rule  is  bottomed 
upon  the  consideration  whether  such  a  covenant  was  broader  than  the  cove- 
nantee required  for  his  protection.  The  restraint  must  not  be  arbitrary,  but 
should  be  limited.    It  must  be  reasonable  with  respect  to  tlmto  and  to  the 
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area  within  which  the  covenantee  prosecutes  his  business.    Beyond  this,  re- 
straint is  unnecessaiy  and  invalid." 

In  Knapp  v.  S.  Jarvis  Adams  Co.,  70  C.  C.  A.  536,  540,  135  Fed. 
1008,  1012,  it  is  said: 

"With  respect  to  the  territory  to  which  the  restriction  should  apply,  the 
rule  has  always  been  that  It  might  extend  to  the  limits  wherein  the  plaintiff's 
trade  would  he  likely  to  go.  The  changes  which  have  marked  the  course  of 
Judicial  decisions  in  modern  times  seem,  to  consist  in  conforming  the  appli- 
cation of  the  rule  to  the  constant  development  of  the  facilities  of  commerce 
and  the  enlargement  of  the  avenues  of  trade.  In  Harrison  v.  Glucose  Sugar 
Refining  Ck).,  53  C.  C.  A.  484,  116  Fed.  304,  58  L.  B.  A.  915,  a  valuable  case 
upon  this  subject,  and  having  many  analogies  to  the  present,  Judge  Jenkins 
refers  to  several  cases  of  high  authority  in  which  there  was  no  territorial  re- 
striction whatever." 

In  Carter  v.  Ailing  (C.  C.)  43  Fed.  208,  211,  Judge  Blodgett  says: 

**lTie  only  defense  seriously  Insisted  upon  in  the  case  is  that  this  contract 
is  void  as  a  contract  in  restraint  of  trade.  There  is  no  difference  between 
counsel  as  to  the  tenor  and  scope  of  the  earlier  English  doctrine  upon  the 
subject  of  contracts  like  that  now  under  consideration.  It  was  held  that  they 
were  contrary  to  public  policy  and  void ;  but,  as  the  later  cases  came  before 
the  court,  this  doctrine  was  much  relaxed,  and  the  first  modification  of  the  doc- 
trine was  the  recognition  of  the  validity  of  contracts  of  this  nature  where  the 
restraint  was  limited  as  to  space  or  time,  and  reasonable  in  its  nature,  and 
the  reported  cases  are  abundant  in  which  an  undertaking  by  one  person  not 
to  carry  on  a  given  business  within  a  limited  area  and  within  a  fixed  period 
of  time  has  been  sustained,  and  a  breach  of  the  undertaking  enjoined.  In  a 
court  of  equity.  In  later  years  a  further  relaxation  of  the  old  rule  has 
grown  up  both  in  England  and  America,  and  the  courts  have  repeatedly  recog- 
nized the  validity  of  contracts  in  restraint  of  trade  throughout  an  entire  state 
or  country,  where  such  restraint  was  not  unreasonable,  in  view  of  the  nature 
and  extent  of  the  business  of  the  covenantee." 

In  Gibbs  v.  Baltimore  Gas  Co.,  130  U.  S.  396,  409,  9  Sup.  Ct.  553, 
557(32I>.  Ed.  979),  itissaid.- 
^The  decision  in  Mitchel  v.  Reynolds,  1  P.  Wms.  181,  s.  c.  Smith's  Leading 
Oases  (7th  Eng.  Ed.)  407  (8th  Am.  BM.)  756,  is  the  foundation  of  the  rule  In 
relation  to  the  Invalidity  of  contracts  in  restraint  of  trade;  but  as  it  was 
made  under  a  condition  of  things,  and  a  state  of  society,  different  from  those 
which  now  prevail,  the  rule  laid  down  is  not  regarded  as  Inflexible,  and  has 
been  considerably  modified.  'Public  welfare  is  first  considered,  and  if  it  be  not 
Involved,  and  the  restraint  upon  one  party  is  not  greater  than  protection  to 
the  other  party  requires,  the  contract  may  be  sustained.  The  question  is, 
whether,  under  the  particular  circumstances  of  the  case  and  the  nature  of 
the  particular  contract  involved  In  it,  the  contract  is,  or  is  not,  unreasonable." 

In  the  House  of  Lords  in  the  case  of  Nordenfelt  v.  Maxim  Norden- 
felt  Guns  &  Ammunition  Company,  [1894]  Law  Reports,  Appealed 
Cases,  535,  the  whole  histor}''  of  this  question  was  carefully  examined, 
and  it  was  held  that  under  the  modern  rule  a  contract  that  a  patentee 
and  manufacturer  of  guns  and  ammunition  for  purposes  of  war,  in 
connection  with  a  sale  of  the  business,  that  he  would  not  for  25  years 
engage,  except  in  behalf  of  his  vendee,  either  directly  or  indirectly,  in 
the  business  of  a  manufacturer  of  guns  or  ammimition,  was  valid  and 
binding  upon  him,  though  the  contract  was  unrestricted  as  to  space,  and 
that  he  could  be  enjoined  from  a  violation  of  his  contract  in  that  re- 
gard.   The  opinions  in  that  case  are  quite  instructive  as  to  the  history 
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of  this  form  of  litigation  and  the  development  of  the  law  pertaining 
'thereto.    In  Joyce  on  Injimctions,  p.  688,  §  457,  it  is  said: 

'The  former  general  rule  was  that,  where  an  afflmdative  engagement  of 
personal  service  could  not  be  enforced  J>y  a  decree  for  specific  performance, 
a  court  of  equity  would  not  enjoin  the  breach  of  a  collateral  negative  cove- 
nant by  the  obligee  not  to  serve  elsewhere  during  the  period  of  the  affirma- 
tive engagement;  but,  in  later  times,  such  negative  covenants  have  been  en- 
forced by  injunction,  where  the  complainant  shows  sufficient  equities." 

In  14  Ruling  Case  Law,  p.  388,  §  88,  it  is  said : 

"Where  a  contract  of  employment  provides  for  the  rendition  of  services  f^r 
a  specified  period  and  that  the  em^loy^  will  not  engage  in  the  same  business 
during  that  period,  the  right  of  the  employer  to  an  injunction,  in  aid  of 
specific  performance,  is  regarded  as  governed  by  the  rules  relating  to  the 
specific  performance  of  contracts  for  personal  service." 

It  should  be  borne  in  mind  that  a  distinction  must  exist  between 
compelling  one  to  keep  his  contract  of  employment  and  forbidding  him 
to  work  for  his  rival  in  the  same  line.  The  first  would  require  invol- 
untary servitude  in  violation  of  the  Thirteenth  Amendment  to  the  Con- 
stitution, while  the  second  would  not  be  subject  to  that  criticism.  In 
view  of  the  lapse  of  time  there  can  be  no  question  as  to  the  injunction 
except  as  to  the  damages  for  its  wrongful  procurance.  In  view  of  the 
peculiar  character  of  the  business  here  involved,  we  are  of  the  opinion 
that  the  contract  would  not  be  invalid  if  unlimited  in  the  territory  cov- 
ered by  it,  but  as  already  indicated  -we  think  the  territory  is  accuratdy 
defined  in  the  contract. 

[2]  Without  assuming  the  correctness  of  the  further  propositions 
announced  by  the  appellants,  we  deem  the  following  sufficient  answer 
thereta  It  is  said  the  appellee  represented  to  his  customers  and  to  the 
public  generally  that  he  was  carrying  on  a  business  of  "Collecting  by 
Rating"  when  as  a  matter  of  fact  he  neither  made  nor  published  a 
"rating  of  any  individual  or  firm."  It  is  true  those  who  paid  were  not 
specially  rated.  They  were  treated  upon  the  theory  that  the  fact  that 
a  man's  reputation  was  never  called  in  question  is  a  good  rating.  As 
to  those  who  failed  to  pay  they  were  rated  in  accordance  with  a  key  set 
forth  in  the  "Red  Guide  and  Credit  Record  "  This  key  showed  that 
those  marked  "B"  had  been  reported  by  two  members,  and  those  mark- 
ed from  "C  to  "I"  had  respectively  been  reported  by  three  to  nine 
members;  those  marked  "z"  were  disputed  accounts,  "y"  letters  re- 
turned, "x"  outlawed  accounts,  and  "bk"  bankrupt  This  was  such  a 
rating  as,  in  the  absence  of  fraud,  wotdd  comply  with  the  League's 
contracts. 

The  defendants  apparently  rely  on  the  proposition  that  he  who 
comes  into  a  court  of  equity  must  come  with  clean  hands,  and  here 
chiefly  rely  on  matters  heretofore  stated  that  by  the  publication  or  use 
of  the  copyrighted  forms,  together  with  the  red  book  and  credit  guide 
and  collecting  by  rating,  the  appellee  has  been  guilty  of  false  and 
fraudulent  representations  to  the  public  in  his  business;  that  the  ap- 
pellee's plan  of  business  is  not  collecting  by  rating,  or  system  of  rating, 
and  there  was  no  rating  in  connection  with  his  plan.  In  Wilder  Manu- 
facturing Co.  V.  Corn  Products  Co.,  236  U.  S.  165,  172,  35  Sup.  Ct. 
398,  400  (59  L.  Ed.  520,  Ann.  Cas.  1916A,  118),  the  court  said: 
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"And  tblfl  is  but  a  form  of  stating  the  el^nentary  proposition  tliat  oonrts 
may  not  refuse  to  enforce  an  otherwise  legal  contract  because  of  some  indirect 
benefit  to  a  wrongdoer  wiiich  would  be  afforded  from  doing  so  or  aorrte  remote 
aid  to  the  accomplishment  of  a  wrong  which  might  possibly  result — doctrines 
of  such  universal  acceptance  that  no  dtation  of  authority  is  needed  to  demon- 
strate their  existence,  especially  in  view  of  the  express  ruling  In  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  640  [22  Sup.  Ct  431,  46  L.  Ed.  679}." 

In  Talbot  v.  Independent  Order  of  Owls,  136  C.  C.  A.  268,  220  Fed. 
660,  this  court  said : 

**Nor  does  the  evid^ice  which  is  found  in  this  record  upon  which  the  de- 
fendants rely  to  defeat  the  plaintiffs,  and  to  bring  this  suit  under  the  ban  of 
the  principle,  *He  who  comes  into  equity  must  come  with  clean  hands,*  sus- 
tain that  defense.  That  principle  does  not  repel  all  sinners  f ronf  the  precincts 
of  courts  of  equity,  nor  does  it  disqualify  any  plaintiff  from  obtaining  full 
relief  there  who  has  not  done  inequity  in  the  very  transaction  concerning 
which  he  complains.  The  wrong  which  may  be  invoked  to  defeat  him  must 
have  an  immediate  and  necessary  relation  to  the  equity  for  the  enforcement 
of  which  he  prays." 

The  decree  of  the  District  Court  is  affirmed, 

(243  Fed.  317) 

KAWIN  &  CO.  V.  AMERICAN  COLOBTYPB  CO. 

(Circuit  Court  of  Appeals*  Seventh  Circuit    April  10,  1917.) 

No.  2289. 

L  CoiTBTS  ^=>405(5)— CiBCTJiT  Court  of  Appeals— Jubisdiction— Cases  In- 
volving JUBISDICTION   op  DISTBICT  CoURT. 

Though  the  question  of  the  District  Court's  jurisdiction  was  raised  in 
that  court  by  defendant  and  decided  against  it,  defendant  was  not  re- 
quired to  take  the  case  directly  to  the  Suprente  Court,  but  could  appeal 
to  the  Circuit  Court  of  A];^)eals  from  the  judgment  against  It  on  the 
merits,  and  have  the  question  of  jurisdiction  certified  by  that  court 

2.  Courts  «s»323— Diversitt  of  Citizenship— Admissions— Failure  to  Trav- 
erse OR  Dent. 

An  allegation  in  the  declaration  as  to  diversity  of  citizenship  was  prima 
facie  proof  thereof,  and  unless  it  was  traversed,  and  proof  made  to  the 
contrary,  it  was  established  as  by  default,  especially  where  defendant, 
an  Illinois  corporation,  in  its  plea  of  set-off,  alleged  that  plaintiff  was  a 
citizen  of  New  Jersey;  this  amounting  to  an  admission,  in  the  absence 
of  any  plea  or  evidence  to  the  contrary. 

&  Corporations   ^=s>657(3),   661(7)  —  Foreign    Corporations  —  Contracts  — 
Right  to  Sue. 

A  state  statute  (Kurd's  Rev.  St  HI.  1916-16,  a  32,  §  67g)  requiring  the 
filing  of  reports,  and  providing  that  no  suit  may  be  nmintained  upon  any 
claim,  whether  arising  out  of  a  contract  or  tort,  in  any  court  in  the  state, 
unless  the  statute  shall  be  complied  with,  simply  provides  the  penalty  of 
exclusion  from  the  state  courts,  and  does  not  invalidate  a  contract  on 
which  a  cause  of  action  has  arisen  and  become  complete  before  the  failure 
to  file  the  report,  and  an  action  thereon  may  be  nraintalned  in  the  federal 
court 

4.  Evidence  ^=s»213(2)—Adhission&— Offers  of  Compromise. 

The  admission  of  an  offer  to  pay  an  undisputed  claim  and  get  a  full 
discharge  was  not  erroneous,  as  the  admission  of  an  offer  of  compromise. 

5.  Trial  ^=»82— Objections  to  Evidence— General  or  Specific  Objections. 

There  was  no  error  in  admitting  evidence  over  a  general  objection  stat- 
ing no  ground  of  objection. 

e=»For  othtr  «mm  sm  Mune  toplo  ft  KST-NUMBSR  In  aU  K«j-Numb«r«d  Digwta  ft  IndcxM 
166  CCA,— T 
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6.  Witnesses  ^=»275(1)— Cboss-Examination  op  Pabtt— Scope. 

On  the  cross-examination  of  a  stockholder  In  the  defendant  corporation, 
a  wide  latitude  was  pernrissible. 

7.  Witnesses  ^=>275<1)— Cross- Examination  of  Pabtt— Discretion. 

The  court  has  a  wide  discretion  in  the  matter  of  the  examination  of  an 
adverse  party. 

8.  Customs  and  Usages  ^=>17— Varying  Terms  of  Written  Contract. 

In  an  action  for  breach  of  a  contract  to  purchase  Christmas  cards  to  be 
delivered  as  ordered,  the  admission  of  testimony  as  to  the  reasons  why 
the  cards  were  not  cut  and  packed  before  they  were  ordered  did  not  vary 
the  written  contract,  where  it  tended  to  show  a  usage  of  the  trade,  known 
to  the  parties,  and  in  the  light  of  which  the  contract  was  made. 

0.  Sales  ^=>387— Actions  for  Damages— Questions  foe  Jury. 

In  an  action  for  damages  for  a  buyer's  failure  to  accept  Christnftis 
cards  under  a  contract  for  the  sale  of  Christmas  and  New  Year  cards, 
where  the  evidence  that  the  buyer  had  waived  further  delivery  of  New 
Year  cards  was  clear,  the  court  was  justified  in  declining  to  submit  this 
issue  to  the  Jury. 

10.  Sales  ^=»81(5) — Necessity  of  Tender  by  Seller. 

Under  a  contract  for  the  sale  of  4,500,000  Christmas  cards,  to  be  de- 
livered as  ordered  and  all  to  be  taken  by  December  15th,  the  seller  was  not 
required  to  tender  the  entire  quantity  on  or  before  December  15th.  without 
orders  from  the  buyer. 

11.  Sales  ^=>81(5)— Time  for  Delivery  After  Demand. 

Where  2,000,000  of  the  cards  remained  unordered  and  undelivered  on 
December  14th,  on  which  date  the  buyer  asked  prompt  delivery  of  the  bal- 
ance of  the  cards,  the  seller  was  entitled  to  a  reasonable  time  within  which 
to  deliver. 

12.  Sales  <@=5>340— Readies  of  Seller— Actions  for  Price. 

Under  the  rule  in  Illinois,  the  seller,  upon  the  buyer's  refusal  to  accept 
goods  tendered  or  ready  for  delivery,  has  the  option  to  vest  the  buyer  with 
title,  notwithstanding  Its  refusal  to  accept  and  sue  for  the  contract  price. 

13.  Courts   ^=>367— Decisions   of    State   CouRTa— Authority    in    Federal 
Courts. 

The  holding  of  the  Illinois  courts  that,  upon  a  buyer's  refusal  to  ac- 
cept goods,  the  seller  may  at  his  option  vest  title  in  the  buyer  and  sue 
for  the  price,  is  binding  on  a  federal  court  sitting  In  Illinois  and  adjudicat- 
ing an  Illinois  agreement,  as  such  court  must  follow  the  state  decisions 
on  matters  of  personal  as  well  as  real  property. 

14.  Courts  ^=»372(4)— Decisions  or  State  Courts— Authoritt  in  Federal 
Courts. 

Even  though  in  Illinois  the  recovery  of  the  purchase  price  of  goods 
which  the  buyer  refuses  to  accept  Is  deemed  merely  the  proper  measure 
of  damages  for  breach  of  the  contract,  and  title  vests  only  on  satisfaction 
of  the  Judgment  the  federal  courts,  while  not  bound  to  follow  the  state 
decisions,  nevertheless,  for  the  sake  of  harmony  and  to  avoid  confusion, 
will  lean  towards  an  agreement  of  views  with  the  state  court,  if  the 
question  seems  balanced  with  doubt. 

15.  Sales  ^=»340— Remedies  of  Seller— Actions  for  Price. 

Where  a  buyer  refused  to  accept  Christmas  cards,  which  at  best  were 
not  marketable  in  any  real  sense  until  long  after  the  breach,  the  seller  was 
not  comi)elled  to  keep  them  and  recover  the  difference  between  the  con- 
tract price  and  a  highly  uncertain  nmrket  value,  but  might  sue  for  the 
contract  price. 

16.  Sales  ^=>340 — Remedies  of  Seller— Actions  for  Price. 

Where  goods  were  tendered  by  the  seller  or  ready  for  delivery  and 
appropriated  to  the  contract,  the  seller,  upon  the  buyer's  refusal  to  ac- 
cept, may  recover  the  purchase  price  under  the  common  counts. 

C==>For  otber  casea  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digesu  &  Indexes 
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17.  New  Trial  0=>64— Correction  of  Verdict— Harmless  Error. 

Where  the  jury  rendered  a  sealed  verdict,  which  coutained  data  from 
which  a  properly  worded  verdict  could  be  arrived  at,  but  was  irregular 
in  respect  to  a  definite  finding  of  the  amount  of  damages,  the  error,  if  any, 
in  reimpaneling  the  Jury  to  correct  this  technical  irregularity,  was  a  mere 
fommlity,  and  not  ground  for  a  new  trial. 

18w  Pleading  ^=»173— Replication— Form— Conclusion. 

WTiere  the  replication  to  a  plea  setting  up  plaintiflTs  failure  to  comply 
with  statutes  governing  foreign  corporations  set  up  no  new  matter  by 
way  of  inducement,  but  matters  whidi  constituted  merely  an  admission  of 
the  matters  of  inducement  alleged  in  the  plea,  it  properly  concluded  to 
the  country,  instead  of  with  a  verification. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Action  by  the  American  Colortype  Company  against  Kawin  Ci  Co., 
a  corporation.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

American  Colortype  Company,  herein  called  plaintiflP,  a  New  Jersey  corpora- 
tion, brought  this  suit  against  Kawin  &  Company,  defendant,  an  Illinois  cor- 
poration, for  failure  of  the  latter  to  take  and  pay  for  certain  Christmas  and 
New  Year  cards  ordered  by  the  latter  on  July  12,  1911,  to  be  delivered  as 
ordered  and  all  to  be  taken  by  December  15,  1911.  The  contract  of  pur- 
chase was  by  letter,  and  called  for  4,500,000  Christmas  and  500,000  New 
Year  cards  at  $1.50  per  thousand.  The  letter  contained  the  phrase  "same 
subjects  as  1910."  On  December  14,  1911,  there  remained  unordered  and  un- 
delivered about  2,000,000  of  the  Christmas  cards  and  about  150,000  of  the 
New  Year  cards.  On  this  day  Kawin  &  Co.  wrote  a  letter  asking  for  prompt 
delivery  of  the  balance  of  the  cards.  Plaintiff  received  this  order  on  the 
15th  of  December,  1911,  and  on  the  16tb  sent  a  letter  stating  the  goods  would 
be  sent  at  once,  immediately  sending  on  320,000  of  the  Christmas  cards,  and 
on  December  18th  800,000  more.  On  the  19th  of  December  following,  defend- 
ant wrote  a  letter  declining  to  receive  the  320,000  of  cards,  because  there 
were  no  New  Year  cards,  and  that,  the  same  not  having  been  delivered  by 
the  15th  of  December,  it  would  receive  no  more  cards  under  the  contract.  De- 
fendant undertook  to  retiim  the  320,000  lot,  but  on  plaintiff's  refusal  to  accept 
them  placed  the  same  in  storage  and  notified  plaintiff. 

The  suit  was  brought  for  the  purchase  price,  on  the  theory  that  the  cards 
were  ready  for  delivery  within  a  reasonable  time  after  they  were  ordered,  that 
they  were  appropriated  to  defendant,  and  that  a  sale  was  effected,  so  that  de- 
fendant became  liable  for  the  contract  price.  The  cause  went  to  a  jury,  which 
rendered  a  verdict  upon  that  basis.  It  appears  in  evidence  that  after  the 
delivery  of  about  320,000  of  the  New  Year  cards,  and  on  September  8,  1911, 
plaintiff  advised  defendant  that  its  stock  of  New  Year  cards  was  exhausted, 
and  inquired  whether  defendant  would  insist  on  the  balance  of  the  500.000 
New  Year  cards,  which  would  involve  the  printing  of  a  new  edition  of  approx- 
imately 1,500,000  cards.  Defendant  replied  that  it  would  not  require  that  to 
be  done.  On  December  2,  1911,  defendant  claims  to  have  asked  plaintiff  to 
look  aroiuid  and  see  if  it  could  not  find  more  New  Year  cards.  Plaintiff  re- 
plied that  it  did  net  have  any.  This  was  followed  by  the  repudiating  letter  of 
December  19,  1911.  A  letter  of  December  7,  1911,  from  defendant  to  one  of 
its  salesmen,  was  admitted  In  evidence,  from  which  it  might  appear,  and  the 
jury  might  have  found,  that  defendant  was  then  looking  for  an  excuse  to 
avoid  taking  the  balance  of  the  cards.  With  reference  to  the  phrase  "same 
subjects  as  1910,"  it  appears  that  during  that  year  the  same  parties  had 
made  a  contract  whereby  defendant  was  obligated  to  take  and  plaintiff 
agreed  to  deliver  20,000,000  New  Year  and  Christmas  cards,  of  which  14,000,- 
000  had  been  printed  when  defendant  asked  to  have  the  order  reduced.  Only 
9,000,000  of  these  were  delivered,  plaintiff  seemingly  accepting  the  counter- 
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mandln?  order,  leaving  5,000.000  on  plalntUTs  hands.  It  seems  from  the 
evidence  the  jury  was  warranted  In  finding  that  these  last-named  cards  were 
In  mind  and  covered  the  "subjects**  referred  to  In  the  contract  letter  of  July 
12,  191L  But  that  contract  did  not  amount  to  a  present  sale  of  the  1910 
cards,  or  to  an  agreement  to  deliver  those  specified  cards  that  were  then  on 
hand.  Those  cards  were  In  large  sheets,  which  only  required  cutting  up  Into 
cards  as  ordered,  and  were  of  designs  selected  by  and  printed  for  defendant, 
and  suitable  for  any  year.  The  evidence  tended  to  show  that  upon  receipt 
of  the  order  of  December  14,  1911,  they  were  cut  and  packed  for  delivery. 
Defendant  was  familiar  with  the  steps  necessary  to  be  taken  to  prepare  them 
for  delivery  when  cards  were  ordered. 

The  declaration  consists  of  two  special  counts,  and  the  common  counts. 
Defendant  filed  six  pleas:  (1)  Non  assumpsit,  to  which  a  similiter  was  filed. 
(2)  A  plea  of  set-off,  containing  the  common  counts  to  set  off  certain  com- 
missions or  percentages  claimed  on  account  of  sales  of  pictures  made  by  plain- 
tiff to  a  third  party,  amounting  to  ^,000,  to  which  plaintiff  filed  a  replication 
of  non  assumpsit,  to  which  replication  a  similiter  was  filed.  (3)  A  plea  setting 
up  plaintiff^s  failure  to  comply  with  certain  statutes  of  the  state  of  Illinois 
requiring  the  filing  of  its  charter,  etc.,  before  being  qualified  to  do  business  in 
the  state.  A  replication  to  this  plea  denied  such  failure  and  concluded  to  the 
country.  To  this  a  similiter  was  filed.  (4,  5,  and  6)  Three  pleas  setting  up 
failure  of  plaintiff  to  make  report  to  the  secretary  of  state  of  Illinois  as  pro- 
vided by  statute  requiring  corporations  so  to  do,  etc.,  and  fixing  penalties, 
such  as  the  cancellation  of  its  charter.  To  these  pleas  a  joint  demurrer  was 
filed,  and  sustained  by  the  court,  which  ruling  was  duly  excepted  to  by  the 
defendant  At  the  close  of  the  evidence  the  cause  was  submitted  to  the  jury, 
which  was  directed  to  bring  in  a  sealed  verdict.  This  verdict  contained 
data  from  which  a  properly  worded  verdict  could  be  arrived  at,  but  was  in 
respect  to  a  definite  finding  of  the  amount  of  damages  due  to  plaintiff  irregu- 
lar. After  the  verdict  was  rendered  the  jury  disbanded.  They  were  on  the 
next  morning  relmpaneled  and  resworn,  and  proceeded  to  make  their  ver- 
dict plainer  and  more  definite,  rendering  a  verdict  for  $11,119.47,  upon  which 
the  court  entered  judgment  and  ordered  execution. 

For  error  defendant  assigns  the  following,  viz.:  The  court  sustained  the 
demurrer  to  the  fourth,  fifth,  and  sixth  pleas.  It  admitted  in  evidence  certain 
offers  of  compromise  and  a  letter  to  one  of  its  employes  written  by  defendant, 
over  its  objection.  It  refused  the  motion  of  defendant  to  instruct  the  jury  to 
find  for  defendant  It  instructed  the  jury  that  the  contract  in  suit  was  sepa- 
rable. It  refused  to  Instruct  the  jury  that  plaintiff  was  not  bound  to  de- 
liver the  cards  in  suit  without  an  order  before  the  dose  of  business  on  De- 
cember 15,  1911.  It  instructed  the  jury  that  the  order  in  suit  was  severable. 
It  refused  to  instruct  the  jury  that  no  recovery  could  be  had  for  want  of 
mutuality.  It  refused  to  instruct  the  jury  that,  no  damages  having  been 
proved,  no  recovery  could  be  had.  It  refused  to  instruct  the  jury  that,  unless 
|)laintlff  was  ready  to  deliver  the  tehole  of  the  cards  on  December  15,  1911,  no 
recovery  could  be  had.  It  charged  the  jury  that  plaintiff  was  entitled  to  a 
reasonable  time  in  which  to  comply  with  the  order  of  December  14th.  It 
permitted  the  jury,  after  it  was  disbanded,  to  reassemble  and  amend  its 
verdict. 

Other  facts  appear  in  the  opinion. 

Jacob  Ringer  and  Matthias  Concannon,  both  of  Chicago,  111.,  for 
plaintiff  in  error. 
John  M.  Zane,  of  Chicago,  111.,  for  defendant  in  error. 

Before  KOHLSAAT,  MACK,  and  ALSCHULER,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above). 
[IJ  Plaintiff  moved  to  dismiss  the  writ  of  error  herein  upon  the 
ground  that,  defendant  having  raised  the  question  of  the  jurisdiction 
of  the  District  Court  to  render  the  judgment  complained  of,  it  fol- 
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lows  that  the  case  should  have  gone  directly  to  the  Supfeme  Court 
We  find  no  merit  in  the  point.  In  United  otates  v.  Jahn,  155  U.  S. 
109,  15  Sup.  Ct.  39,  39  I^  Ed.  87,  it  is  said: 

**If  the  question  of  jurisdlctioD  is  in  issue,  and  the  Jurisdiction  sustained, 
and  Judgment  on  the  merits  is  rendered  in  favor  of  the  plaintiff,  then  the 
defendant  can  elect  either  to  have  the  question  certified  and  come  directly  to 
tliis  court,  or  to  carry  the  whole  case  to  the  Circuit  Court  of  Appeals,  and  the 
question  of  Jurisdiction  can  be  certified  to  by  tliat  court." 

This  we  deem  to  be  the  law  at  this  time  applicable  to  the  present 
case.    We  therefore  deny  the  motion  to  dismiss. 

[2]  Defendant  raised,  as  a  question  going  to  the  jurisdiction,  that 
it  does  not  appear  that  diversity  of  citizenship  exists  between  the  par- 
ties. The  declaration  sets  out  the  diversity  of  citizenship,  but  no  evi- 
dence seems  to  have  been  taken  on  that  matter.  It  is  nowhere  denied 
in  terms,  but  defendant  insists  it  was  traversed  by  the  plea  of  general 
issue.  We  regard  this  as  without  merit.  The  question  was  not  raised 
by  plea  in  abatement.  In  Illinois  the  common-law  rules  of  practice 
prevail.  There  was  no  plea  denying  the  citizenship  of  the  parties  as 
alleged  in  the  declaration.  That  allegation  was  for  the  purposes  of 
the  present  motion  prima  facie  proof  of  the  fact,  and  unless  it  was 
traversed,  and  proof  made  to  the  contrary,  it  was  established  as  by  de- 
fault. We  held  in  Adams  v.  Shirk,  117  Fed.  801,  55  C.  C.  A.  25,  that, 
even  when  raised  by  plea  in  abatement,  defendant  had  the  burden  of 
proving  the  lack  of  diversity  of  citizenship,  when  the  proper  averment 
appeared  in  the  pleading  by  the  plaintiff.  This  is  approved  in  Every 
Evening  Printing  Co.  v.  Butler,  144  Fed.  916,  75  C.  C.  A.  657; 
HiU  V.  Walker.  167  Fed.  241,  92  C.  C.  A.  633;  Hartog  v.  Memory, 
116  U.  S.  588,  6  Sup.  Ct.  521,  29  L.  Ed.  725 ;  Barry  v.  Edmunds,  116 
U.  S.  550,  6  Sup.  Ct.  501,  29  L.  Ed.  729;  Pike  County  v.  Spencer, 
192  Fed.  11,  112  C.  C.  A.  433:  Water  Works  v.  Ryan,  181  U.  S.  409, 
21  Sup.  Ct.  709,  45  L.  Ed.  927.  Moreover,  it  was  charged  by  defend- 
ant in  its  second  plea  that  plaintiff  was  a  citizen  of  New  Jersey.  In 
the  absence  of  any  plea  or  evidence  to  the  contrary,  this  amounted  to 
an  admission. 

[3]  The  assignment  of  error  on  the  part  of  the  court  in  sustaining 
the  demurrers  to  the  fourth,  fifth,  and  sixth  pleas  is  not  well  taken. 
The  pleas  concede  that  plaintiff  had  duly  qualified  to  do  business  in  the 
state  of  Illinois  and  was  still  so  qualified,  but  allege  that,  after  the 
contracts  had  been  executed,  the  breaches  thereof  arisen,  and  the  cause 
of  action  become  complete,  plaintiff  had  failed  to  file  an  annual  re- 
port, which  failure  precluded  it,  under  the  terms  of  the  statute  of  Illi- 
nois, from  maintaining  a  suit,  not  only  in  the  state,  but  also  in  the 
federal,  court.  The  language  of  the  statute,  so  far  as  pertinent,  is, 
"No  suit  may  be  maintained  either  at  law  or  in  equity  upon  any  claim, 
legal  or  equitable,  whether  arising  out  of  contract  or  tort  in  any  court 
in  this  state"  (Kurd's  Rev.  St.  1915-16,  c.  32,  §  67g)  unless  the  statute 
shall  be  complied  with.  It  will  be  seen  that  the  statute  does  not  under- 
take to  make  the  contract  void,  but  simply  provides  the  penalty  of 
exclusion  from  the  state  courts.  It  appears  tiiat  the  contract  was  in 
force  between  the  parties  prior  to  the  default  alleged.  Such  default 
on  the  part  of  a  corporation  would  not  have  retroactive  effect.    The 
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contention  of  defendant  has  been  many  times  denied  by  the  courts. 
David  Lupton's  Sons  Co.  v.  Automobile  Club,  225  U.  S.  489,  32  Sup. 
Ct.  711,  56  L.  Ed.  1177,  Ann.  Cas.  1914A,  699;  Building  &  Loan 
Ass'n  V.  Bedford  (C.  C.)  88  Fed.  7 ;  Blodgett  v.  Lanyon  Zinc  Co.,  120 
Fed.  893,  58  C.  C.  A.  79 ;  Groton  Bridge  Co.  v.  American  Bridge  Co. 
(C.  C.)  151  Fed.  871;  Johnson  v.  Breweries  Co.,  178  Fed.  513,  101  C. 
C.  A,  639;  Thomas  v.  Birmingham  Ry.  &  Power  Co.  (D.  C.)  195  Fed. 
340;  Cedar  Works  v.  Buckner  (C.  C.)  181  Fed.  424;  Loomis  v. 
Peoples  Const.  Co.,  211  Fed.  453,  128  C.  C.  A.  125 ;  Bank  v.  Construc- 
tion Co.,  208  Fed.  976,  126  C.  C.  A.  64;  Boatmen's  Bank  v.  Fritzlen, 
221  Fed,  154,  137  C.  C.  A.  514;  Dunlop  v.  Mercer,  156  Fed.  545,  86 
C.  C.  A.  435;  Butler  Bros.  Shoe  Co.  v.  U.  S.  Rubber  Co.,  156  Fed.  1, 
84  C.  C.  A.  167. 

[4-7]  The  error  based  on  the  admission  of  Exhibits  M  and  M*  can- 
not avail.  Exhibits  M  and  M^  amounted  only  to  an  offer  to  pay  an 
undisputed  claim  and  get  a  full  discharge.  Exhibit  L  was  competent 
to  show  a  tender.  There  was  no  prejudicial  error  in  allowing  all  of 
these  to  go  in  evidence.  When  Exhibit  Y  was  offered,  the  objection 
was  general,  and  no  ground  of  objection  was  stated.  The  letter  was 
admitted  as  a  part  of  the  cross-examination  of  Pincus  Kawin,  a  stock- 
holder of  defendant.  In  such  a  case  wide  latitude  is  permissible.  In 
the  present  case  the  reasons  for  defendant's  refusal  to  take  the  goods 
are  not  foreign  to  the  cross-examination.  The  court  had  a  wide  dis- 
cretion in  the  matter  of  the  examination  of  an  adverse  party.  We  are 
satisfied  from  the  record  that  the  introduction  of  the  letter  did  not 
prejudice  defendant's  case.  It  had  a  bearing  also  upon  the  alleged 
slump  in  the  market  price  of  these  cards. 

[8]  We  are  not  impressed  with  the  assignment  based  on  the  admis- 
sion of  the  testimony  of  the  witness  Sheridan.  His  testimony  as  to 
the  reasons  why  cards  were  not  cut  and  packed  before  they  were  or- 
dered was  not  a  departure  from  the  rule  with  regard  to  varying  writ- 
ten contracts.  It  tended  to  show  a  usage  of  the  trade,  known  to  the 
parties,  and  in  the  light  of  which  the  contract  was  made,  and  did  not 
serve  to  modify  or  vary  the  contract. 

There  was  no  error  in  refusing  to  instruct  the  jury  to  find  for  the 
defendant.  The  record  discloses  no  situation  which  would  have  war- 
ranted such  a  course. 

[9-11]  It  is  unnecessary  to  determine  whether  or  not  the  contract 
is  severable  as  to  the  Christmas  and  New  Year  cards,  because  of  the 
waiver  by  defendants  of  any  further  delivery  of  New  Year  cards. 
The  evidence  of  this  waiver  is  so  cleaf  that  the  court  was  justified  in 
declining  to  submit  that  issue  to  the  jury.  There  was  no  default  on 
the  part  of  the  plaintiff  in  the  performance,  in  substance,  of  the  terms 
of  the  contract  of  sale.  Clearly  the  contract  did  not  contemplate  that 
plaintiff  tender  the  entire  quantity  on  or  before  December  15th  without 
orders  from  defendant;  and,  when  the  order  of  December  14th  was 
given,  plaintiff  was  entitled  to  a  reasonable  time  within  which  to  de- 
liver. Alwart  Bros.  Coal  Co.  v.  Royal  Colliery  Co.,  211  Fed.  313,  127 
C.  C.  A.  599;  234  Fed.  20,  148  C.  C.  A.  36. 

[12]  Defendant  assigns  for  error  the  fact  that  the  trial  court  refus- 
ed to  instruct  the  jury,  in  effect,  that  there  could  be  no  recovery  for 
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the  320,000  cards  delivered,  but  not  accepted,  or  for  the  832,000  ten- 
dered on  December  IS,  1911,  but  not  accepted  by  defendant,  or  for  the 
933,000  cards  ready  for  delivery.  The  contract  was  an  Illinois  con- 
tract. Under  the  decisions  of  that  state  (Bagley  v.  Findlay,  82  111. 
524;  Osgood  v.  Skinner,  211  111.  229,  71  N.  E.  869)  plaintiff  had  the 
option,  under  the  facts  of  this  case,  to  sue  for  the  contract  price — 
in  effect,  to  vest  defendant  with  title,  notwithstanding  his  dissent. 
This  the  plaintiff  did.  The  cards  had  all  been  appropriated  to  defend- 
ant. In  Star  Brewery  Co.  v.  Horst,  120  Fed.  246,  58  C  C.  A.  362, 
there  had  been  no  appropriation,  or  order  for  delivery,  and  the  con- 
tracts of  purchase  differed  in  other  respects.  But,  if  this  case  were 
not  distinguishable,  we  should  nevertheless  apply  the  principle  laid 
down  in  the  state  court. 

There  is  a  strong  conflict  in  the  authorities  as  to  the  right  to  recover 
the  contract  price,  instead  of  the  difference  between  the  contract  price 
and  the  market  value.  Williston,  Sales,  §  562 ;  Habeler  v.  Rogers,  131 
Fed.  43,  65  C.  C.  A.  281 ;  Leyner  Co.  v.  Mohawk  Consol.  Leasing 
Co.  (C.  C.)  193  Fed.  745.  Contra,  Malcomson  v.  Reeves  Pulley  Co., 
167  Fed.  939,  93  C.  C.  A.  339;  Fisher  v.  Newark  City  Ice  Co.,  62 
Fed.  569,  10  C.  C.  A.  546;  Denver  Engineering  Wks.  v.  Elkins  (C.  C.) 
179  Fed.  922;  River  Spinning  Co.  v.  Atlantic  Mills  (C.  C.)  155  Fed. 
466.  See,  too,  where  goods  are  not  readily  resalable,  or  where  special- 
ly manufactured,  MaiJiattan  City  Ry.  Co.  v.  General  Electric  Co.,  226 
Fed.  173,  141  C.  C.  A.  171 ;  Kinkead  v.  Lynch  (C.  C.)  132  Fed.  692; 
Fisher  Hydraulic  Stone  Co.  v.  Warner,  233  Fed.  527,  147  C.  C.  A. 
413. 

[13]  Under  the  Illinois  decisions,  the  basis  of  recovery,  in  our  judg- 
ment, is  that  the  v«idor  may  at  his  option  vest  title  in  the  vendee, 
despite  the  latter's  repudiation ;  it  is  therefore  the  duty  of  a  federal 
court,  sitting  in  Illinois  and  adjudicating  an  Illinois  agreement,  to 
follow  the  state  decisions  on  matters  of  personal  as  well  as  real  prop- 
erty. Dooley  v.  Pease,  180  U.  S.  126,  21  Sup.  Ct  329,  45  L.  Ed.  457; 
In  re  Richheimer,  221  Fed.  16,  23,  136  C.  C.  A.  542. 

[14, 15]  But,  even  if  recovery  of  the  purchase  price  were  deemed 
in  Illinois  merely  the  proper  measure  of  damages  for  breach  of  the 
contract,  and  if  title  vested,  not  on  plaintiff's  exercise  of  the  option, 
but  only  on  satisfaction  of  a  judgment,  the  federal  courts,  while  not 
bound  to  follow  the  state  decisions,  nevertheless,  "for  the  sake  of 
harmony  and  to  avoid  confusion,  will  lean  towards  an  agreement  of 
views  with  the  state  court,  if  the  question  seems  to  them  balanced  with 
doubt."  Burgess  v.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10,  27  L.  EA 
359;  Sin  v.  Edenbom,  242  U.  S.  135,  37  Sup.  Ct.  36,  61  L.  Ed.  199. 
And  for  the  reasons  so  well  stated  in  Fisher  Hydraulic  Stone  Co.  v. 
Warner,  233  Fed.  527,  147  C.  C.  A.  413,  we  have  no  doubt  that  at  least 
in  such  a  case  as  this,  in  which  the  cards  are  at  best  marketable  in  any 
real  sense  only  long  after  the  breach,  justice  requires  that  the  plain- 
tiff be  not  compelled  to  keep  them  and  to  recover  merely  the  difference 
between  the  contract  price  and  a  highly  uncertain  market  value. 

[16]  There  is  no  merit  in  defendant's  contention  that  the  purchase 
price  could  not  be  recovered  under  the  common  counts.  When  a 
contract  has  been  fully  performed  by  a  plaintiff  **and  nothing  remains 
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to  be  done  under  it  but  the  payment  of  the  compensation  in  money 
by  the  defendant,  which  is  nothing  more  than  the  law  will  imply  against 
him,  the  plaintiff  may  declare  specially  on  the  original  contract,  or 
generally  in  indebitatus  assumpsit,  at  his  election/'  Throop  v.  Sher- 
wood, 9  111.  (4  Oilman)  92.  To  the  same  effect  are  Lane  v.  Adams, 
19  111.  167;  Tunnison  v.  Field,  21  111.  108;  Adlard  v.  Muldoon,  45 
111.  193;  Gibson  v.  O'Gara  Coal  Co.,  151  111.  App.  424;  Shepard  v. 
MiUs,  173  111..  223,  50  N.  E.  709. 

[17]  It  is  insisted  by  defendant  that  it  was  error  to  reimpand  the 
jury  after  it  had  rendered  a  sealed  verdict,  correct  in  substance,  but 
irregular  in  form,  for  the  purpose  of  correcting  the  technical  irregu- 
larity of  the  first  verdict  The  jury  made  no  change  in  the  result  of 
their  verdict.  The  error,  if  such  it  might  be  called,  was  a  mere  for- 
mality, and  it  did  not  furnish  good  ground  for  a  new  trial.  Practically 
the  same  practice  was  approved  in  Moore  v.  Loan  &  Trust  Co.,  70  111. 
App.  210,  and  is  supported  by  the  citation  of  authorities  to  the  text 
shown  at  page  1893,  38  Cyc,  and  also  by  Nolan  v.  East,  132  111.  App. 
634-636. 

[18]  Defendant  insists  that  it  was  error  for  plaintiff  to  conclude 
its  replication  to  defendant's  third  plea  to  the  country,  instead  of  with 
a  verification.  The  replication  sets  up  no  new  matter  by  way  of  in- 
ducement. The  matters  set  out  in  the  inducement  constitute  merely 
an  admission  of  the  matters  of  inducement  alleged  in  defendant's  third 
plea.  Had  the  replication  concluded  with  a  verification,  defendant 
would  have  been  required  to  file  a  rejoinder,  which  it  could  not  have 
done  without  a  departure  from  its  plea  or  rejoining  the  same  matter  as 
alleged  in  the  plea.    In  Chitty's  Pleading,  *621,  it  is  said: 

**The  conclusion  must,  before  the  recent  rules,  In  general  have  been  with  a 
verification  unless  where  no  new  matter  was  stated  by  way  of  inducementt  or 
where  the  traverse  comprised  the  whole  matter  of  the  plea,  in  which  case  It 
might  be  to  the  country.** 

This  rule  is  reinforced  by  Mr.  Sergeant  Williams,  1  Saunders,  103, 
cited  at  *1211  of  Chitty's  Pleading. 

Finding  no  substantial  error  in  the  record,  the  judgment  is  affirmed. 


(1243  Fed.  324) 

ROBERTSON  et  al.  v.  SCHLOTZHAUBR. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  10,  1917.) 

No.  2379. 

1»  Fraudulent  Conveyances  ^=»162(1) — What  CoNSTrruTB. 

Where  a  deed  is  executed  for  a  valuable  and  adequate  consideration, 
without  knowledge  of  the  grantee  of  any  fraudulent  intent  of  the  grantor, 
it  will  be  upheld,  however  fraudulent  his  purpose;  hence  a  conveyance 
made  under  an  antenuptial  settlement,  fraudulently  designed  by  the  hus- 
band to  defeat  his  creditors,  will  not  be  annulled  without  proof  of  the 
wife's  participation  in  the  fraud. 

2.  Fraudulent  Conveyances  ^=»301(2) — Actions— Evidence— Sufficiency. 
In  a  suit  by  a  husband's  trustee  in  bankruptcy  to  set  aside,  as  a  fraud 
upon  creditors,  a  deed  executed  by  the  husband  pursuant  to  an  antenuptial 
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agreerrfent,  evidence  held  insufficient  to  show  the  wife's  participation  in 
the  fraud. 
8.  Fbaudulent  Conveyances  ^=»76(2)—CoNsn)EBATioN— Valuable  Consider- 
ation. 

Marriage  is  a  most  valuable  consideration,  and  a  conveyance  made 
pursuant  to  an  antenuptial  settlement,  the  consideration  of  which  was 
marriage,  cannot  be  set  aside  as  fraudulent  as  to  creditors  on  the  groimd 
of  want  of  consideration. 

4.  Feaudulent  Conveyances  ^=»120(1)— Trusts— Cbeation. 

Where  a  husband  entered  into  an  antenuptial  agreement  to  convey 
specific  pr(H)erty  to  his  wife,  and  the  marriage  was  consummated  in  con- 
sideration of  such  agreement,  a  trust  in  favor  of  the  wife  was  created, 
and  a  deed  subsequently  executed  by  the  husband  to  effectuate  such  trust 
is  not  subject  to  attack  on  the  ground  that  the  wife  was  only  a  creditor 
and  such  conveyance  preferred  her. 

5.  Bankruptcy  ^=»172— Fraudulent  Conveyances— Record  of  Conveyances. 

Bankruptcy  Act  July  1.  1898,  c.  541,  §  47a.  30  Stat.  557  (Oomp.  St.  1916, 
S  9631),  declares  that  trustees,  as  to  all  property  coming  Into  the  custody 
of  the  bankruptcy  court,  shall  be  deemed  vested  with  all  rights,  remedies, 
and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings, 
and  as  to  all  property  not  In  the  custody  of  the  bankruptcy  court  shall 
be  deemed  vested  with  all  the  rights,  remedies,  and  powers  of  a  Judg- 
ment creditor.  A  husband,  pursuant  to  an  antenuptial  agreement,  execut- 
ed a  deed  conveying  the  property  to  his  wife  as  agreed,  which  deed  was 
executed  only  shortly  before  the  filing  of  an  involuntary  petition  in  bank- 
ruptcy against  the  husband,  and  was  not  recorded  until  after  the  petition 
had  been  filed.  The  land  was  located  in  Indiana,  in  which  state  the  par- 
ties resided.  Bums*  Ann.  St.  Ind.  1914,  §  3962,  declares  that  every  con- 
veyance or  n/ortgage  of  lands  shall  be  recorded  in  the  recorder's  office 
of  the  county  where  such  lands  shall  be  situated,  and  shall  take  priority 
according  to  the  time  of  filing  thereof,  and  that  such  conveyance  or  mort- 
gage shall  be  fraudulent  and  void  against  any  subsequent  purchaser  or 
mortgagee  in  good  faith  and  for  valuable  consideration,  having  his  deed 
or  mortgage  first  recorded.  Held  that,  while  the  trustee  In  bankruptcy  is 
deemed  a  judgment  creditor,  his  rights  as  such  did  not,  a  judgment  cred- 
itor not  being  a  subsequent  purchaser  or  mortgagee  In  good  faith  for  a 
valuable  consideration,  take  priority  over  the  rights  of  the  wife  under 
the  deed. 

6.  Husband  and  Wife  «=»129(3)— Wife's  Property— Estoppel  to  Claim. 

In  such  case,  though  the  husband  continued  to  control  the  land  fron^  the 
date  of  the  marriage  down  to  the  date  of  the  conveyance,  which  was  less 
than  a  month  before  petition  in  involuntary  bankruptcy  against  him  was 
filed,  the  wife  is  not,  though  the  husband  continued  to  carry  the  lands 
conveyed  as  an  asset  belonging  to  him,  estopped  from  setdng  up  her 
rights,  for,  while  she  was  charged  with  knowledge  that  the  record  title 
was  in  her  husband,  that  fact  alone  furnished  no  Imsls  for  an  estoppel 
on  the  theory  that  she  consented  to  the  husband's  holding  himself  out 
to  the  world  as  owner  of  the  property. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Indiana. 

Suit  by  Harry  A.  Schlotzhauer,  trustee  in  bankruptcy  of  Lane  Rob- 
ertson, a  bankrupt,  against  Alma  Maud  Robertson  and  Lane  Robert- 
son. From  a  decree  for  complainant,  defendants  appeal.  Reversed, 
with  directions  to  dismiss  the  bill. 

Appeal  from  decree  setting  aside,  as  in  fraud  of  creditors  of  the  bankrupt, 
antenuptial  contract  between  appellants,  and  a  deed  made  in  pursuance  of  the 
contract    The  contract  is  as  follows: 
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"This  agreeiEtent,  made  and  entered  Into  this  9th  day  of  October,  1913,  by 
and  between  Ivane  Robertson,  party  of  the  first  part,  and  Alma  Maud  Smith, 
party  of  the  second  part,  wltnessoth :  That  wlieroas,  the  parties  hereto  desire 
to  become  husband  and  wife:  Now,  therefore,  in  consideration  of  the  said 
party  of  the  second  part  becoming  the  wife  of  the  first  party,  the  said  first 
party  agrees  upon  demand  to  convey  to  said  second  party  the  following  de- 
scribed real  estate  in  the  county  of  Vigo,  and  state  of  Indiana:  Forty  (40) 
acres  more  or  less  In  the  northwest  part  of  east  fractional  section  five  (5),  town- 
ship ten  (10)  north,  range  ten  (10)  west,  commencing  on  the  north  line  of  said 
fractional  section  and  the  point  where  the  levee  and  Darwin  Road  diverges 
to  the  southwest  fronJ  said  line;  thence  west,  following  said  levee  to  the 
Wabash  river;  thence  north  with  the  m^eanderings  of  said  river  to  the  north 
line  of  said  fractional  section ;  thence  east  with  said  line  to  the  place  of  be- 
ginning. Also  south  fractional  section  thirty-two  (32),  township  eleven  (11) 
north,  range  ten  west,  excepting  eighteen  (IS)  rods  wide  oflf  the  east  end  of 
said  fractional  section.  Also  lot  number  seven  (7)  in  Hulman's  subdivision 
of  part  of  out-lot  sixty-four  (64)  of  the  original  out-lots  of  the  town  (now  city) 
of  Terre  Haute.  Also  forty  (40)  by  one  hundred  and  forty-two  (142)  feet  in 
the  southeast  comer  of  blocls  one  (1)  of  Freeman's  subdivision  of  a  part  of 
out-lot  sixty-five  (06)  ot  the  original  out-lots  of  the  town  (now  city)  of  Teme 
Haute.  • 

**In  witness  whereof,"  etc. 

"[Signed]  Lane  Robertson. 

"Alma  Maud  Smith." 

"Acknowledged  same  date  before  Daniel  V.  Miller,  notary  public." 

For  about  20  years  the  bankrupt.  Lane  Robertson,  was  engaged  in  the  busi- 
ness of  selling  at  retail  pianos  and  other  general  music  mterchandise.  His 
main  store  was  at  Terre  Haute,  Ind.,  and  he  had  five  branch  stores  in  dif- 
ferent nearby  cities;  the  business  being  carried  on  by  him  under  the  trade 
name  of  Indiana  Music  Company.  For  a  number  of  years  his  buslnessp  rang- 
ed from  $150,000  to  $175,000  annually.  He  carried  a  considerable  stock,  had 
many  outstanding  accounts,  largely  in  the  shape  of  piano  leases,  and  his  lia- 
bilities were  likewise  large.  Fron*  time- to  time  he  acquired  various  pieces 
of  real  estate,  consisting  mainly  of  a  home  In  Terre  Haute,  several  houses 
and  lots  there,  and  a  farm  in  the  same  county ;  the  farm,  home,  and  another 
I^iece  of  real  estate  in  Terre  Haute  constituting  the  swbject-matter  of  this  con- 
troversy, and  being  alleged  in  the  bill  of  complaint  to  have  a  value  of  $22,000, 
subject  to  nJortgage  liens  thereon  aggregating  about  $6,000. 

Under  date  of  May  21,  1914,  Robertson  made  a  deed  of  this  real  estate  to 
his  wife,  Alma  Maud  Robertson,  one  of  appellants,  which  deed  was  filed  for 
record  June  16,  1914,  two  days  after  the  filing  of  the  Involuntary  petition  to 
hiive  I>ane  Robertson  declared  a  bankrupt  The  contract  was  never  recorded. 
'11  u»  bill  charged  Invalidity  of  the  conveyance  for  want  of  consideration,  and 
because  nmde  for  the  purpose  of  hindering,  delaying,  and  defrauding  the  cred- 
!i(»rs  of  the  bankrupt  February  16,  1915,  defendants  filed  answer,  setting  up 
that  the  conveyance  was  made  pursuant  to  the  antenuptial  contract,  and  deny- 
ing the  alleged  fraud.  On  November  9,  1915,  on  motion  that  day  made,  the 
bill  of  complaint  was  by  leave  of  court  am'ended  by  adding  another  clause, 
wherein  the  complainant  alleged  the  making  of  the  antenuptial  contract  on  the 
day  it  bears  date,  and  charged  that  at  the  time  of  its  making  and  continuously 
thereafter  Robertson  was  insolvent,  and  that  the  conveyance  to  her  of  May  21, 
1014,  was  made  to  defraud  Robertson's  other  creditors,  and  for  the  purpose 
i.f  preferring  Mrs.  Robertson  as  one  of  his  creditors  by  thus  paying  her  in 
full,  and  that  she  then  well  loiew  that  thereby  she  would  be  preferred,  to  the 
detriment  of  other  unsecured  creditors.  Appellants  were  married  October  12, 
11)13,  three  days  after  the  date  of  the  contract 

Bingham  &  Bingham,  of  Indianapolis,  Ind.,  for  appellants. 
Martin  M.  Hugg,  of  Indianapolis,  Ind.,  for  appellee. 

Before  BAKER,  MACK,  and  ALSCHULER,  Qrcuit  Judges. 
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ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  District  Court  found  in  its  decree  that  the  contract  and  the  deed 
made  in  pursuance  of  it  "were  both  made  and  executed  with  the  in- 
tent to  hinder,  delay,  and  defraud  the  creditors  of  said  defendant  Lane 
Robertson."  If  this  be  so,  the  relief  awarded  was  proper.  But  does 
the  record  support  the  finding  that  the  contract  was  entered  into  for 
such  purpose? 

The  bill  was  filed  evidently  without  knowledge  on  the  part  of  the 
trustee  that  there  was  any  such  antenuptial  contract.  The  salient  facts 
then  appearing,  viz.  a  deed  to  the  wife  conveying  a  substantial  part 
of  the  husband's  estate,  then  manifestly  insufficient  if  forced  to  sale, 
to  discharge  his  debts,  made  a  couple  of  days  before  petition  in  bank- 
ruptcy is  filed,  and  recorded  some  weeks  thereafter,  for  a  recited  con- 
sideration of  "one  dollar  and  other  valuable  consideration,"  invited 
closest  scrutiny  of  the  transaction,  and  clearly  justified  judicial  inquiry 
to  determine  whether  or  not  the  transaction  was  free  from  that  taint 
which  these  facts  of  themselves  might  tend  to  lend  it.  And  when 
the  existence  of  the  antenuptirj  contract  was  discovered,  it  became  the 
duty  of  the  trustee  to  test  the  good  faith  of  that  transaction — primarily 
to  know  whether  the  instrument  was  what  it  purports  to  be — an  ante- 
nuptial contract,  made  in  fact  before  the  marriage,  or  was  part  of  a 
subsequently  devised  plan  whereby  such  an  instrument,  antedated,  was 
to  be  made  a  basis  for  rescuing  this  real  estate  from  the  creditors  of 
the  bankrupt,  and,  if  in  fact  made  before  the  marriage,  whether  or 
not  it  was  a  mere  instrumentality  then  devised,  and  intended  by  the 
parties  to  it,  eventually  to  cheat  and  defraud  the  creditors. 

[1]  If  this  contract  was  not  in  fact  made  before  the  marriage,  the 
rankest  perjury  would  be  attributable  to  the  four  persons  who  testi- 
fied in  detail  to  its  then  making — Robertson,  his  wife,  Mrs.  Smith  (his 
mother-in-law),  and  Daniel  V.  Miller,  the  lawyer  who  advised  the  par- 
ties who  drew  it.  All  these  testified  fully  on  the  subject;  and  from 
their  testimony,  if  true,  it  would  follow  that  Mrs.  Smith  insisted  on 
provision  being  made  for  her  daughter  before  she  would  finally  con- 
sent to  her  marriage,  and  that  Robertson  promised  to  convey  the  real 
estate  to  her,  that  they  procured  the  license  to  marry,  went  to  Miller's 
office,  and  that  Miller  drew  the  antenuptial  contract,  which  they  signed, 
and  that  she  took  it  away  and  showed  it  to  her  mother  a  couple  of 
days  before  the  marriage.  Nothing  appears  in  the  testimony  of  these 
witnesses  to  raise  a  suspicion  of  its  falsity  in  this  regard,  and  there 
is  no  contradictory  evidence.  Indeed  the  amendment  to  the  bill  charges 
as  a  fact  that  the  contract  was  made  and  entered  into  before  the  mar- 
riage, and  no  one  contends  that  the  truth  is  otherwise.  Was,  then, 
this  contract  entered  into  for  the  purpose  of  defrauding  Robertson's 
creditors,  or,  more  accurately  did  Mrs.  Robertson  have  such  fraudu- 
lent purpose?  For  as  stated  in  Prewit  v.  Wilson,  103  U.  S.  22,  26 
L.  Ed.  360,  where,  as  here,  an  antenuptial  contract  was  in  issue  : 

"When  a  deed  la  executed  for  a  valuable  and  adequate  consideration,  with- 
out knowledge  by  the  grantee  of  any  fraudulent  intent  of  the  grantor,  it  will  be 
upheld,  however  fraudulent  his  purpose.  To  vitiate  the  transfer  in  such  case, 
the  grantee  also  nrust  be  chargeable  with  knowledge  qf  the  intention  of  the 
grantor.    ♦    ♦    ♦    And  an  antenuptial  settlement,  though  made  with  a  fraudu- 
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lent  design  by  the  settlor,  should  not  be  annulled  without  the  clearest  proof 
of  the  wife's  participation  in  the  Intended  fraud,  for  upon  Its  annulment  there 
can  follow  no  dissolution  of  the  marriage,  which  was  the  consideration  of  the 
settlement." 

[2]  And  does  the  record  sustain  the  finding  that  Mrs.  Robertson  en- 
tered into  this  contract  with  such  fraudulent  intent?  To  all  appear- 
ances Robertson  was  then  a  thriving  business  man.  His  large  store 
at  Terre  Haute  and  the  five  branch  stores  would  be  strongly  sug- 
gestive of  his  prosperity,  especially  to  a  woman  without  intimate  knowl- 
edge of  his  business,  who  was  sufficiently  predisposed  in  his  favor  to 
seriously  think  of  marrying  him.  It  seems  the  mother,  Mrs.  Smith,  was 
left  a  widow,  with  small  resources,  and  three  children  to  look  after, 
and  had  made  some  sacrifice  to  give  this  daughter  a  good  education, 
so  that  at  25  the  daughter,  after  some  further  educational  advantages, 
was  about  to  resume  her  interrupted  occupation  of  teaching,  when 
Robertson  insisted  on  marrying  her.  She  agreed  to  marry  him,  sub- 
ject to  her  mother's  consent.  The  mother,  believing  him  to  be  a  man 
of  very  considerable  means,  insisted  that  in  view  of  her  own  financial 
troubles,  occasioned  by  her  husband's  death  without  provision  hav- 
ing been  made  for  her,  some  provision  should  be  made  for  her  daugh- 
ter through  settlement  on  her  of  some  property.  After  long  discus- 
sion between  the  three,  Robertson  agreed  to  do  this,  and  in  pursuance 
thereof  the  antenuptial  contract  was  drawn  by  Lawyer  Miller  and  duly 
executed  by  the  parties  in  his  presence.  Both  women  testified  un- 
equivocally, not  only  to  their  entire  want  of  knowledge  of  Robertson's 
financial  difficulties  pripr  to  the  marriage,  but  to  their  unqualified  be- 
lief that  he  was  a  man  of  large  means,  well  able  to  settle  upon  his 
prospective  wife  a  substantial  property.  We  find  in  the  record  no  tes- 
timony and  no  facts  or  circumstances  which  tend  to  contradict  this, 
and  it  surely  is  not  inherently  so  unreasonable  and  unbelievable  as  to 
warrant  the  conclusion  that  the  very  contrary  is  the  fact — a  conclusion 
necessary  to  be  reached  before  a  finding  of  Mrs.  Robertson's  fraudu- 
lent intent  in  entering  into  the  contract  would  be  justified.  The  fol- 
lowing from  Prewit  v.  Wilson,  supra,  is  applicable  to  this  situation: 

**There  Is  no  evidence  that  Mrs.  Prewit  was  aware  at  the  time  of  the 
amount  of  property  he  held,  or  of  the  extent  of  his  debts,  or  that  he  had  any 
purpose  In  the  execution  of  the  deed  except  to  Induce  her  to  consent  to  the 
mania^are.  It  Is  not  at  all  likely/ Judging  fronJ  the  ordinary  motives  governing 
men,  that  whilst  pressing  his  suit  with  her,  and  oflfering  to  settle  property  upon 
her  to  obtain  her  consent  to  the  marriage,  he  Informed  her  that  he  was  in- 
solvent, and  would,  by  the  deed  he  proposed  to  execute,  defraud  his  creditors. 
If  he  intended  to  commit  the  fraud  Imputed  to  him,  it  is  unreasonable  to  sup- 
l>ose  that  he  would,  by  unfolding  his  schem<e,  expose  his  true  character  to  one 
whose  good  opinion  he  was  at  that  time  anxious  to  secure." 

As  to  the  antenuptial  contract  the  record  does  not  warrant  the  find- 
ing that  Mrs.  Robertson  entered  into  it  with  fraudulent  intent,  as 
found  in  the  decree, 

[3]  2.  That  marriage  is  regarded  in  law  as  a  proper  and  valuable 
consideration  for  the  conveyance  of  property  has  been  repeatedly  held 
in  Indiana,  as  well  as  elsewhere.  Bunnel  v.  Witherow,  29  Ind.  123 ; 
Buffington  v.  Buffington,  151  Ind.  200,  51  N.  E.  328;  Mallow  v.  Eates, 
179  Ind.  267,  274,  100  N.  E.  836;   State  ex  rel.  Harrison  v.  Osborn, 
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143  Ind.  671,  677,  42  N,  E.  921.     In  Magniac  v.  Thompson,  7  Pet. 
346,  393,  8  L.  Ed.  709,  the  United  States  Supreme  Court  said: 

"Marriage,  in  contemplation  of  the  law,  is  not  only  a  valuable  consideration 
to  snijport  such  a  settlement,  but  is  a  consideration  of  the  highest  value; 
and  from  motives  of  the  soundest  policy  is  upheld  with  a  steady  resolution." 

And  in  Prewit  v.  Wilson,  supra,  the  same  court  said: 
"Now,  marriage  is  not  only  a  valuable  consideration,  but,  as  Ck)ke  says, 
there  is  no  other  consideration  so  much  respected  in  the  law.  Bishop  justly 
observes  that  ^marriage  is  attended  and  followed  by  pecuniary  consequences ; 
by  happiness  or  misery  to  the  parties ;  by  life  to  unborn  children ;  by  unquiet 
or  repose  to  the  state ;  by  what  money  ordinarily  buys,  and  by  what  no  mon- 
ey can  buy,  to  an  extent  which  cannot  be  estimated  or  expressed,  except  by  the 
word  "infinite."  To  say,  therefore,  that  it  is  to  be  regarded,  where  it  is  the 
inducement  to  any  contract,  as  a  valuable  consideration,  is  to  utter  truth,  yet 
only  a  part  of  the  truth.'  And  also  that  *marriage  is  to  be  ranked  among  the 
valuable  considerations,  yet  it  is  distinguishable  from  most  of  these  in  not 
being  reducible  to  a  value  which  can  be  expressed  in  dollars  and  cents,  while 
still  it  is  in  general  terms  of  the  very  highest  value.*  Law  of  Married  Women, 
IS  775,  776.  Such  is  the  purport  and  language  running  through  all  the  deci- 
sions, both  in  England  and  in-  this  country,  with  reference  to  ntarriage  as  a 
consideration  for  an  antenuptial  settlement" 

Thus  it  is  apparent,  not  only  that  Mrs.  Robertson  entered  into  the 
contract  in  good  faith,  but  also  that  she  entered  into  it  for  a  lawful 
valuable  consideration  by  her  rendered. 

[4]  3.  The  amendment  to  the  bill  was  drafted  evidently  on  the 
theory  that  the  antenuptial  contract,  being  for  a  lawful  consideration, 
and  having  been  by  the  prospective  wife  entered  into  in  good  faith, 
constituted  her  a  creditor  of  Robertson,  and  that  through  tfie  convey- 
ance to  her  of  May  21,  1914,  the  debt  to  her  created  by  the  contract 
was  paid  by  Robertson,  and  that  at  the  time  of  such  payment,  so 
shortly  before  the  filing  of  the  petition  in  bankruptcy,  Robertson  being 
to  her  knowledge  insolvent,  the  payment  to  her  was  preferential  and 
void,  and  justified  setting  aside  the  conveyance.  Without  detailing 
the  facts,  it  may  be  assumed  that  at  this  time  Mrs.  Robertson  had  rea- 
son to  believe,  and  is  chargeable  with  knowledge,  that  her  husband 
was  insolvent.  If,  therefore,  her  status  under  tiie  contract  was  that 
of  an  unsecured  creditor,  and  through  the  conveyance  her  unsecured 
debt  due  from  her  husband  was  paid,  the  conveyance  should  be  set 
aside  as  preferential.  But  was  Mrs.  Robertson's  status  under  the  con- 
tract merely  that  of  an  unsecured  creditor? 

It  is  a  rule  of  general  application  that  where  parties  contract  for  a 
lawful  valuable  consideration  for  the  conveyance  to  one  of  specific 
property  then  owned  and  possessed  by  the  other,  and  the  consideration 
passes,  until  actual  conveyance  the  owner  becomes  a  trustee  holding 
the  legal  title  in  trust  for  the  purchaser,  who  in  the  meantime  is  the 
equitable  owner  of  the  property.  Story's  Eq.  Jur.  (13th  Ed.)  §  1212; 
Pomeroy's  Eq.  Jur.  (2d  Ed.)  §  1261 ;  Beckwith  et  al.  v.  Clark,  188 
Fed.  171,  110  C.  C.  A.  207.  A  situation  showing  facts  strikingly  simi- 
lar in  this  regard  to  those  here  was  ccMisidered  in  McKnight  v.  Kings- 
ley,  48  Ind.  App.  372,  92  N.  E.  743,  wherein  the  court  said : 

**The  evidence  clearly  shows  that  the  land  was  conveyed  in  pursuance  of  a 
contract  made  before  marriage  and  for  a  valuable  consideration.    This  agree- 
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ment  was  made  and  executed  prior  to  any  knowledge  upon  the  part  of  appel- 
lee Mary  C.  Kingsley  of  any  claim  that  appellant  had  a^inst  Alexander 
Kingsley.  Said  appellee  learned  of  the  claim  a  few  days  before  the  last  con- 
veyance. Had  the  deed  been  executed  when  the  contract  was  made,  there 
would  have  been  no  suggestion  of  fraud.  Fronf  the  time  the  marriage  was 
consummated  under  the  agreement  Mary  C.  Kingsley  became  the  equitable 
owner  of  said  real  estate.  The  fact  tliat  she  Intended,  when  she  took  the 
conveyance,  that  appellant  was  to  have  no  part  of  the  property,  did  not,  al- 
though she  knew  of  the  pending  suit,  make  her  act  fraudulent ;  for,  under  the 
evidence,  the  fact  that  she  intended  to  prevent  appellant  from  getting  any  part 
of  the  real  estate  would  be  Immaterial.  She  was  only  securing  what  belonged 
to  her." 

In  Mallow  v.  Bates,  179  Ind.  267,  100  N.  E.  836,  the  court  held  that 
an  antenuptial  contract,  executory  in  form,  upon  the  marriage  passes 
to  the  wife  an  equitable  interest  in  the  land  thereby  contracted  to  be 
conveyed  to  her.  It  thus  follows  that  upon  the  marriage  taking  place 
Mrs.  Robertson  became  the  equitable  owner  of  the  property  so  con- 
tracted to  be  conveyed  to  her,  and  her  husband  a  trustee,  holding  the 
legal  title  for  her  use,  and  that  the  conveyance  of  May  21,  1914,  did 
not  operate  to  pay  Mrs.  Robertson  an  unsecured  debt,  but  invested 
her  with  the  legal  title  to  real  estate  which  in  equity  was  already  hers, 
and  had  been  from  the  time  of  her  marriage  nearly  eight  months  be- 
fore.   In  such  case  no  question  of  preferential  payment  arises. 

[5]  4.  What  is  the  effect  of  failure  to  record  tiie  deed  in  question 
until  some  days  after  filing  the  petition  in  bankruptcy?  Section  47a 
of  the  Bankruptcy  Act  provides  : 

**And  such  trustees,  as  to  all  property  in  the  custody  or  conrtng  into  the 
custody  of  the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights, 
remedies,  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings thereon ;  and  also,  as  to  all  property  not  in  the  custody  of  the  bank- 
ruptcy court,  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  powers 
of  a  judgment  creditor  holding  an  execution  duly  returned  unsatisfied." 

In  Bailey,  Trustee,  v.  Baker  Ice  Machine  Co.,  239  U.  S.  268,  36 
Sup.  Ct.  50,  60  L.  Ed.  275,  it  was  held  that  the  time  as  of  which, 
under  section  47a,  the  trustee's  lien  or  rights  would  attach  as  though 
he  were  a  judgment  creditor,  is  when  the  petition  in  bankruptcy  was 
filed.  On  June  14,  1914  (the  day  of  the  filing  of  the  petition  in  bank- 
ruptcy), what  right  would  a  then  judgment  creditor  of  Robertson  have 
had  to  satisfy  his  judgment  out  of  this  real  estate  of  which  Mrs.  Rob- 
ertson then  held  a  deed  which  was  not  filed  for  record  till  two  days 
thereafter?  Registry  of  conveyances,  and  the  effect  thereof,  is  mat- 
ter of  state  regulation.    Section  3962,  Bums'  Ann.  Stat.  Ind.,  provides : 

"Every  conveyance  or  mortgage  of  lands  or  of  any  interest  therein,  and 
every  lease  for  more  than  three  years  shall  be  recorded  in  the  recorder's  of- 
fice of  the  county  where  such  lands  shall  be  situated ;  and  every  conveyance, 
mortgage  or  lease  shall  take  priority  according  to  the  time  of  the  filing  thereof, 
and  such  conveyance,  mortgage  or  lease  shall  be  fraudulent  and  void  as  against 
any  subsequent  purchaser,  lessee  or  mortgagee  in  good  faith  and  for  a  valuable 
ex  nsideratlon,  having  his  deed,  mortgage  or  lease  first  recorded,  the  same  to 
be  In  effect  on  and  after  January  1,  1914." 

As  early  as  1845  the  Indiana  Supreme  Court,  passing  on  a  statute 
similar  as  regards  any  such  question,  said; 
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**The  claim  of  the  other  defendants,  who  have  judgments  ngnlnst  Durbln  ob- 
tained subsequently  to  the  mortgage  to  the  complainant,  but  before  it  was 
recorded,  must  yield  to  that  mortgage,  though  it  was  not  recorded  in  time. 
A  mortgage  of  real  estate,  though  not  recorded  in  season,  is  a  valid  convey- 
ance, except  so  far  as  its  validity  may  be  aflfected  by  statute ;  and  the  statute 
on  the  subject  renders  such  conveyances  not  recorded  in  time  void  only  as  to 
subsequent  purchasers  and  mortgagees  for  value,  whose  deeds  are  first  re- 
corded. It  has  no  relation  to  judgment  creditors.  Perhaps  a  bona  tide  pur- 
chaser at  sherilTs  sale  under  such  judgment  might  be  protected  by  the 
statute,  but  that  is  a  different  case.  4  Kent*s  Com.  173/*  Sparks  et  al.  v. 
8tate  Bank,  7  Blackf.  (Ind.)  469. 

In  the  same  volume,  page  510,  Doe,  etc.,  v.  Hurd  et  al.,  the  court 
said: 

•The  answer  to  this  is  that  the  deed  to  the  defendants  was  recorded  before 
the  sheriflTs  sale.  The  circumstance  that  the  judgment  was  rendered  before 
the  deed  was  recorded  is  not  material.  Deeds  of  real  estate  are  not  void 
for  not  being  recorded  in  time,  except  as  to  bona  fide  purchasers  for  value 
whose  deeds  are  first  recorded.  A  judgmfent  creditor  cannot  be  considered  as 
such  a  purchaser ;  nor  can  a  purchaser  under  the  judgment  hold,  who  has  no- 
tice by  the  record  of  the  prior  conveyance." 

This  has  been  followed  in  Orth  v.  Jennings  et  al.,  8  Blackf.  420; 
Runyon  v.  McClellan  et  al.,  24  Ind.  165 ;  Pierce  v.  Spear  et  al,  94 
Ind.  127,  130;  Hutchinson,  etc.,  v.  First  National  Bank,  133  Ind.  271, 
281,  30  N.  E.  952,  36  Am.  St.  Rep.  537;  State  Bank  v.  Backus,  160 
Ind.  682,  694,  67  N.  E.  512.  A  judgment  creditor,  not  being  a  "sub- 
sequent purchaser,  lessee,  or  mortgagee,'*  as  against  whom  alone,  un- 
der the  statute,  the  prior  unrecorded  deed  is  "fraudulent  and  void,'' 
could  not,  for  the  want  of  its  recording,  avoid  the  conveyance ;  neither 
can  the  trustee  in  bankruptcy  do  so. 

[6]  5.  It  is  urged  that  Robertson's  continued  possession  and  man- 
agement of  this  real  estate,  after  the  marriage,  continuing  as  before 
to  carry  it  on  the  books  of  his  business  as  an  asset,  entering  on  the 
books  the  income  and  the  outlay,  and  in  conversations  with  his  cred- 
itors and  others  referring  to  the  property  as  his  own,  without  sugges- 
tion by  record  or  otherwise  of  any  contractual  interest  of  his  wife 
therein,  constitutes  not  only  a  badge  of  fraud  bearing  on  the  good  faith 
of  the  original  transaction,  but  also  raises  an  estoppel  against  Mrs. 
Robertson  from  asserting  as  against  Robertson's  creditors  any  inter- 
est under  the  contract.  While  it  is  quite  true  that  such  conduct  would 
be  consistent  with  an  original  fraudulent  purpose  in  the  making  of  the 
contract,  such  fact  alone  will  not  raise  a  presimiption  of  fraudulent  de- 
sign. Besides,  and  as  specially  bearing  on  the  contention  of  her  estop- 
pel, the  record  does  not  afford  any  proof  that  she  had  any  knowledge 
of  what  appeared  in  his  books  nor  of  any  statements  regarding  the 
property  which  since  the  marriage  he  made  to  his  creditors  or  oQiers. 
The  fact  alone  that  he,  her  husband,  continued  in  the  actual  manage- 
ment of  the  property  on  her  behalf,  and  had  not  during  the  eight 
months  rendered  her  an  account  of  the  income  therefrom  was  not  so 
strange,  unusual,  or  startling  a  circumstance  as  of  itself  to  suggest  to 
her  that  he  was  improperly  representing  the  property  as  his  own. 
She  was  of  course  chargeable  with  knowledge  that  the  public  records 
disclosed  nothing  to  indicate  any  interest  of  her  own  in  the  property. 
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But  this  fact  alone,  unconnected  with  representations  of  conduct  on 
her  part,  upon  which  others  have  to  their  substantial  disadvantage  been 
induced  to  act,  would  not  raise  an  estoppel.  State  Bank  v.  Backus, 
160  Ind.  682,  695,  67  N.  E.  512.  The  bill  was  not  drawn  upon  any 
theory  that  Mrs.  Robertson  by  her  conduct  estopped  herself  as  against 
Robertson's  creditors  from  asserting  title  in  this  property,  nor  upon 
the  theory  that  through  the  conduct  or  upon  the  representations  of 
either  or  both  of  them  after  the  marriaife.  the  creditors  were  misled 
to  their  material  detriment ;  neither  does  the  record  disclose  evidence 
which  would  support  allegations  so  predicated. 

We  conclude,  therefore,  the  record  herein  establishes  (a)  that  the 
antenuptial  contract  was  in  good  faith  and  without  intent  to  defraud 
the  creditors  of  the  bankrupt  entered  into  by  appellant  Alma  Maud 
Robertson;  (b)  that  thereby  she  became  the  equitable  owner  of  the 
real  estate  here  in  question ;  (c)  that  the  deed  to  her  from  the  bank- 
rupt was  made  in  pursuance  of  such  antenuptial  contract  and  merely 
vested  in  her  the  legal  title  of  real  estate  which  was  equitably  her  own ; 
(d)  that  as  against  appellee  she  is  entitled  to  hold  the  real  estate  so  con- 
veyed to  her  by  the  dee5  from  her  husband,  of  May  21,  1914. 

The  decree  is  reversed,  with  direction  to  dismiss  the  bill. 

(243  Fed.  332) 

BOARD  OF  TRADE  OF  CITY  OF  CHICAGO  V.  WESTON. 

In  re  GLAVIN. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  10,  1917.) 

No.  2396. 

1.  Bankbuptct  «=»3— Statutobt  Pbovisions— VALinrrT. 

Assuming  that  Congress,  In  passing  a  bankruptcy  law,  is  without  i)Ower 
to  define  property,  or  to  declare  what  elenrents  must  be  present  to  make 
property,  Bankr.  Act  July  1,  1898,  c.  541,  $  70a,  30  Stat.  565  (CJomp.  St 
1916,  §  9654),  providing  that  the  trustee  shall  be  vested  by  operation 
of  the  law  with  the  title  of  the  bankrupt  to  all  property  which  the  bank- 
rupt could  by  any  means  have  transferred,  or  which  might  have  been  sold 
under  Judicial  process  against  him,  does  not  attempt  to  make  property 
out  of  things  which  are  not  such,  but  enumerates  property  having  certain 
characteristics  as  subjects  of  devolution  and  administration  in  bank- 
ruptcy. 

2.  Bankbuptct  C=»143(4)— Pbopebtt  Passinq  to  Tbustee— Membebship  in 

BOABn  OF  Tbaoe. 

The  rules  of  a  Board  of  Trade  provided  for  the  suspension  and  rein- 
statement of  members  for  failure  to  comply  with  business  operations,  or 
with  any  award  under  the  rules  and  regulations  of  such  Board,  and 
provided  that  all  applications  for  ni<embership  should  be  referred  to  a 
committee,  and  that  any  nmle  person  of  good  character  and  credit  and  of 
legal  age  might  be  admitted  to  membership  upon  approval  by  the  board 
of  directors,  and  upon  the  payment  of  an  initiation  fee  of  $10,000,  or  on 
presentation  of  an  unimpaired  or  unforfelted  nfembership,  duly  transfer- 
red, and  by  signing  an  agreement  to  abide  l^  the  rules  of  the  Board,  and 
that  every  member  should  be  entitled  to  receive  a  certificate  of  member- 
ship, and  if  he  had  paid  all  assessments  due,  and  had  against  him  no  out- 
standing unadjusted,  or  unsettled  claims  or  contracts  held  by  meidbers 
of  the  association,  and  the  membership  was  not  in  any  way  impaired  or 
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forfeited,  It  should,  upon  payment  of  $100,  be  transferable  on  the  books 
of  the  association  to  any  person  eligible  to  membership,  and  appro  v.  d  by 
the  board  of  directors.  Held,  that  a  membership  In  such  Board  of  Trade, 
having  a  value  of  about  $4,000,  was  pr<H>erty  passing  to  the  member's 
trustee  In  bankruptcy,  under  Bankr.  Act,  |  70a,  though  other  members  of 
the  Board  of  Trade  held  outstanding,  unadjusted,  and  imsettled  claims 
against  him,  aggregating  about  $35,000,  and  protested  or  objected  against 
the  transfer  of  his  membership. 

8.  Bankbuptcy  ^=:»305 — ^Pboceedings  by  ob  Against  Tbustee— Decbeb. 

In  a  decree  adjudging  that  such  membership  was  property,  and  that  the 
right,  title,  and  interest  of  the  bankrupt  had  passed  to  the  trustee,  a  pro- 
vision that,  in  order  to  enable  the  trustee  to  sell  and  dispose  of  such 
membership  for  the  benefit  of  the  estate,  the  Board  of  Trade  should  Issue 
to  him,  as  trustee,  a  membership  certificate,  was  not  objectionable,  as 
giving  the  trustee  membership,  regardless  of  the  rules  of  the  Board  as  to 
membership,  as  it  was  merely  Intended  to  Invest  the  trustee  with  miember- 
shlp  for  the  purposes  of  sale,  and  his  membership  would  not  carry  with 
it  the  privileges  ordinarily  Inherent  in  such  a  membership. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Wisconsin;   F.  A.  Geiger,  Judge. 

In  the  matter  of  Charles  F.  Glavin,  bankrupt.  From  a  decree  in 
favor  of  Thomas  C.  Weston,  trustee,  the  Board  of  Trade  of  the  City 
of  Chicago  appeals.    Affirmed. 

The  following  is  the  statement  and  opinion  of  Geiger,  District  Judge, 
in  the  lower  court : 

The  bankrupt  held  a  membership  or  seat  in  the  Board  of  Trade  of  the  City 
of  Chicago.  Its  value  is  conceded  to  be  about  $4,000.  Weston,  trustee  in 
bankruiptcy,  has  filed  a  petition,  asserting  his  succession  to  Glavin  In  and  to 
said  membership  as  property  or  a  property  right,  and  asking  recc^gnltlon 
thereof  by  the  Board  of  Trade.  The  latter  resists,  on  the  ground  that  such 
membership  or  seat  does  not  pass  to  a  bankruptcy  trustee.  The  jurisdiction 
of  the  court  over  the  Board  of  Trade  has  been  conceded,  and,  as  I  understand, 
no  exception  Is  taken  to  the  procedure ;  the  parties  being  dei^rous  of  litigat- 
ing and  obtaining  an  adjudication  upon  the  merits  of  the  question  presented. 
There  are  no  facts  In  dispute. 

The  respondent.  Board  of  Trade,  is  a  body  corporate,  by  virtue  of  a  special 
diiarter  granted  by  the  Illinois  Legislature  in  1859  (Prlv.  Laws  1859,  p.  13),  to 
enable  its  grantees  and  their  associates  and  successors  to  establish  and  nmln- 
tain  a  grain  market  in  Chicago.  It  is  empowered  by  such  charter  to  admit  or 
expel  members  in  the  ''manner  to  be  prescribed  by  the  rules,  regulations,  and 
by-laws  thereof."  Among  rules  so  In  fact  adopted  and  in  force  during  the 
bankrupt's  men]t)ershlp,  and  at  the  time  of  adjudication  (it  is  admitted  that 
at  the  date  of  adjudication  the  bankrupt  was  a  member  in  good  standing), 
are  these: 

Rule  4,  Section  7:  "When  any  member  of  this  association  has  been  duly 
convicted  of  failure  to  comply  with  the  terms  of  any  business  obligation,  or 
with  the  award  of  any  committee  of  arbitration  or  committee  of  appeals,  made 
in  conformity  with  the  rules  and  regulations  of  this  association,  he  shall  be 
suspended  from  all  privileges  of  the  Board  of  Trade  of  the  City  of  Chicago 
until  all  his  outstanding  obligations  to  members  of  said  Board  of  Trade  shall 
have  been  settled,  when  he  may,  upon  application  to  the  board  of  directors, 
and  upon  stating  under  oath  that  he  has  settled  all  such  outstanding  obliga- 
tions, be  reinstated.  Notice  of  all  applications  for  reinstatement  shall  be  post- 
ed upon  a  properly  designated  bulletin  in  the  Exchange  Hall  for  at  leai;t 
fifteen  (15)  days  prior  to  the  hearing  of  such  application  by  the  board  of 
directors." 

"Such  reinstatement  shall  be  a  bar  to  any  further  discipline  by  the  board  of 
directors  of  the  said  Board  of  Trade  on  account  of  claims  against  such  mem- 
ber maturing  prior  to  his  reinstatement." 
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Rule  10,  Section  1 :  "All  awJlications  for  membership  in  the  association  shall 
be  referred  to  the  committee  on  membership,  who  shall  hold  regular  stated 
nfeetings  for  examining  such  ai^licants  and  their  sponsors  in  person,  under 
such  rules  and  regulations  as  may  be  made  by  the  board  of  directors.  Any 
male  person  of  good  character  and  credit,  and  of  legal  age,  on  presenting 
a  written  application,  indorsed  by  two  members,  and  stating  the  name  and 
business  avocation  of  the  applicant,  after  ten  days*  notice  of  such  application 
shall  have  been  posted  on  the  bulletin  of  the  Exchange,  may  be  admitted  to 
membership  upon  approval  by  at  least  ten  (10)  affirmative  ballot  votes  of  tha 
board  of  directors:  Provided,  that  three  negative  ballot  votes  are  not  cast 
against  such  applicant,  and  upon  the  payment  of  an  initiation  fee  of  ten 
thousand  dollars,  or  on  presentation  of  an  unimpaired  or  unforfeited  member- 
ship, duly  transferred,  and  by  signing  an  agreement  to  abide  by  the  rules, 
regulations,  and  by-laws  of  the  association  and  all  amendments  that  may  be 
mtide  thereto." 

Section  2 :  "Every  member  shall  be  entitled  to  receive  a  certificate  of  m^n- 
bership,  bearing  the  corporate  seal  of  the  association  and  the  signatures  of 
the  president  and  secretary;  and  if  the  member  in  whose  name  said  cer- 
tificate stands  has  paid  all  assessments  due,  and  has  against  hintf  no  out- 
standing, unadjusted  or  unsettled  claims  or  contracts  held  by  members  of  the 
association,  and  said  membership  is  not  in  any  way  impaired  or  forfeited,  it 
shall,  upon  the  payment  of  one  hundred  dollars  (|100),  be  transferable  on  the 
books  of  the  association  to  any  person  eligible  to  narembership  who  may  be 
approved  by  the  board  of  directors,  after  due  notice,  by  posting,  as  provided 
in  section  1  of  this  rule.  The  membership  of  a  deceased  member  shall  be 
transferable  on  the  books  in  like  manner,  by  his  legal  representative.  Prior 
to  the  transfer  of  any  membership,  application  for  such  transfer  shall  be 
posted  upon  the  bulletin  of  the  Exchange  for  at  least  ten  days,  when,  if  no 
objection  is  made,  it  shall  be  assumed  the  member  has  no  outstanding  claims 
against  him." 

These  are  the  only  rules  pertinent  to  the  question  presented.  No  rule  exists 
giving  to  the  respondent  or  its  members  the  right  to  compel  sale  or  other 
disposition  of  memberships,  to  pay  debts  of  particular  members,  or  reserving 
to  respondent  or  its  members  any  right  of  application  of  a  membership  against 
the  will  of  a  member,  for  the  benefit  of  his  creditors.  Certain  members  of 
respondent,  creditors  of  the  bankrupt,  who  held  "outstanding,  unadjusted, 
and  unsettled  claims"  (see  rule  above)  against  him  arising  out  of  Board  trans- 
actions, and  which  claims  aggregate  about  $35,000,  have  filed  such  claims  with 
respondent,  and  with  the  same  their  objections  or  protest  against  the  transfer 
of  the  bankrupt's  membership.  The  claims  are  valid.  Each  of  such  creditors, 
save  one,  has  also  filed  his  claim  in  these  bankruptcy  proceedings.  They,  how- 
ever, filed  these  claims,  with  a  reservation  of  any  rights  possessed  by  them 
as  members  of  the  respondent,  under  the  rules  above  quoted. 

The  Bankruptcy  Act  (Section  70a)  declares  that  a  trustee  "shall  •  •  • 
be  vested  by  operation  of  law  with  the  title  of  the  bankrupt"  as  of  the  date 
of  adjudication,  to  all  (1)  property  which  prior  to  the  filing  of  the  petition 
he  (the  bankrupt)  could  by  any  means  have  transferred,  or  (2)  which  nrtght 
have  been  levied  upon  and  sold  under  Judicial  process  against  him.  It  may  be 
taken  for  granted  that,  upon  general  principles,  as  well  as  upon  the  construc- 
tion given  by  the  Illinois  courts  to  its  charter,  a  seat  or  membership  in  the 
respondent  Board  of  Trade  is  not  property  such  as  is  ordinarily  subject  to 
levy,  or  to  other  compulsory  procesa  But  is  it  property  which  is  the  subject, 
by  any  means,  of  transfer  by  the  bankrupt?  Now,  in  arguing  a  negative  an- 
swer to  this,  it  is  suggested  by  counsel,  among  other  things,  that  the  consti- 
tutional authority  to  enact  bankruptcy  laws  must  be  exercised  subordinately 
to  the  power  of  states  to  regulate  intrastate  commerce;  that  it  is  no  part 
of  such  legislation  "to  create  property  or  to  •  ♦  *  declare  the  limits  of 
property";  that  the  authority  is  limited  to  providing  for  a  distribution  of 
what  Is  otherwise  property;  again,  that  "the  right  to  declare  what  shall, 
within  the  statute,  be  deemed  property,  and  what  shall  be  the  qualities  and 
elements  constituting  that  property,  as  respects  any  particular  subject-matter, 
is  essentially  a  part  of  the  right  to  regulate  intrastate  ccMnm^rce,  and  is  ex- 
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clusively  the  right  of  the  state.  Congress  may  not,  under  Its  power  to  enact 
a  bankruptcy  law,  or  any  other  of  its  powers,  Interfere  with  this  state  right 
to  deflne  what  shall  be  property  or  what  shall  be  the  elements  of  property. 
*  ♦  ♦  Property,  when  rightly  understood,  contains  the  elei^-^nts  of  excluslve- 
neas,  or  exclusion.  It  consists  of  several  elements — the  right  to  use,  the 
right  to  sell,  etc." 

[1]  These  suggestions,  it  seems  to  me,  are  hardly  pertinent  to  the  question 
presented.  It  may  be  that  Congress,  in  discharging  its  constitutional  authority, 
either  in  passing  a  bankruptcy  law  or  otherwise,  is  without  piower  to  deflne 
"property" — ^In  the  broad  sense — by  declaring  what  elemients  must  be  present 
to  make  property.  But  I  conceive  that  nothing  of  the  kind  has  been  attempt- 
ed. Section  70a  is  merely  a  declaration,  by  way  of  enumeration  or  schedule, 
of  the  rights,  privileges,  or  things  which,  being  possessed  or  enjoyed  by  a 
bankrupt,  and  being  property,  shall,  as  respects  their  title,  devolve,  by  opera- 
tion of  law.  upon  a  trustee.  It  deals  with  property,  as  such.  Instead  of  at- 
tempting to  make  property  out  of  things  which  are  not  such,  It  enimierates, 
as  subjects  of  devolution  and  administration  In  bankruptcy,  property  having 
certain  characteristics,  and  therefore,  being  an  enumferatlon  of  certain  classes 
of  property.  Is  on  Its  face  a  limitation  within  the  larger  field  of  property.  In 
general.  It  does  not  say  that,  In  addition  to  a  bankrupt's  property,  certain 
other  rights,  privileges,  or  things  shall  be  deemed  property,  and  shall  vest 
in  the  trustee.  Obviously,  rights  of  a  bankrupt  which  attach  to  him  personal- 
ly, such  as  the  ordinary  rights  Incident  to  his  life.  Ills  liberty,  or  pursuit  of 
happiness,  valuable  though  they  may  be,  could  not  be  declared  to  pass  to  the 
trustee,  because  they  are  neither  property  nor  property  rights.  Probably  they 
could  be  declared  such  by  neither  national  nor  state  legislative  action.  Those 
rights,  as  weU  as  property  and  property  rights  subject  to  appropriation,  exist 
and  are  recognized,  respectively,  under  fundamental  constitutional  tests. 
Now.  it  would  be  strange  if  the  dominant  grant  to  Congress  to  legislate  upon 
bankruptcy  and  insolvency,  and  which,  when  exercised,  supersedes  state 
legislation  respecting  these  matters,  should  nevertheless  be  subordinate  to  the 
right  of  each  state  to  determine  what  Is  %r  shall  be  property,  subject  to  the 
term^  of  the  Bankruptcy  Act  But,  as  Indicated,  the  case  here  presents  no 
such  broad  question  that  need  be  considered  to  answer,  first,  whether  the 
membership  In  the  respondent  Board  Is  property  In  the  ordinary  sense  upon 
application  of  ordinary  tests — the  very  tests  suggested  by  Its  counsel — nor  to 
answer  specifically  whether  it  is  property  falling  within  any  of  the  categories 
of  section  70a- 

[2]  The  rules  of  the  Board  of  Trade,  when  read  In  the  light  of  adjudicated 
cases  dealing  with  section  70a,  answer  both  of  these  questions;  and  In  my 
judgment  Page  v.  Edmtmds,  187  U.  S.  596,  23  Sup.  Ct.  200,  47  L.  Ed.  318, 
meets  the  present  situation  so  fully  that  extended  reference  to  other  adjudlca- 
tions-^e.  g..  Re  Nehirtinn  (E.  D.  Wis.,  D.  C.)  324  Fed.  738;  Re  Hurlbutt-Hatch 
Oa,  135  Fed.  504,  68  O.  C.  A.  216  (C.  C.  A.  2d  Ct.) ;  O'Dell  v.  Boyden,  150  Fed. 
731.  80  C.  C.  A.  397  (C.  C.  A.  6th  Ct) ;  Re  Gregory,  174  Fed.  629.  98  C.  C.  A. 
383,  27  li.  R.  A.  (N.  S.)  613  (C.  C.  A.,  N.  Y.) ;  Re  Currie,  185  Fed.  263,  107  C. 
C.  A.  369— Is  unnecessary.  That  case  presented  a  contest  between  a  member 
of  the  Philadelphia  Stock  Exchange  and  his  trustee  In  bankruptcy.  The  seat 
or  membership  had  not  been  scheduled,  but  the  trustee,  after  causing  It  to  be 
appraised,  petitioned  the  referee  for  an  order  of  sale.  The  bankrupt  opposed, 
dalmlni?  that  the  membership  was  not  an  asset.  The  rules  of  that  Exchange 
In  respect  of  election  to,  maintenance,  transfer,  forfeiting,  suspension,  or  ter- 
mination of  mfembershlp,  were  much  like  those  before  us.  They  provided 
for  suspension  in  the  event  of  bankruptcy,  for  reinstatement  upon  a  discharge 
from  debts ;  for  the  sale  under  certain  conditions  of  a  deceased  member's  seat 
for  the  benefit  of  any  creditor,  fellow  members,  and  certain  other  contingencies 
affecting  such  membership.  Now,  without  giving  here  the  detailed  contentions 
respecting  a  possible  exemption  of  the  membership  under  the  Pennsylvania 
laws,  the  Supreme  Court,  in  dealing  directly  with  the  question  whether  the 
membership  was  property  under  section  70a,  used  this  language:  "We  think 
it  could  have  been  transferred  within  the  meaning  of  the  statute.  The  ap- 
pellant could  have  sold  his  nr^nbershlp,  the  purchaser  taking  It  subject  to 


Digitized  by  VjOOQIC 


\  16  156  C.  C.  A.  REPORTS 

olectioii  by  the  Exchange  and  some  other  conditions.  It  had  decided  Talne. 
The  appellant  paid  for  it,  In  1880,  $5,500,  and  he  testifled  that  the  last  price 
he  hod  heard  paid  for  a  seat  was  .$8,500.  One  or  the  other  of  these  sums, 
or  at  any  rate  some  sum,  was  the  value  of  the  seat.  It  was  property,  and 
substantial  property,  to  the  extent  of  some  amount,  notwithstanding  the  con- 
tingencies to  which  it  was  subject.  In  other  words,  the  buyer  took  the  risk 
of  the  contingencies;  and  they  seem  capable  of  estinwitlon.  The  appellant 
once  estimated  them,  and  paid  $5,500  for  the  seat  In  controversy;  another 
buyer  estimated  them,  and  paid  ^8,500  for  a  seat.  A  thing  having  such  vendi- 
ble value  must  be  regarded  as  proi)erty,  and,  as  It  could  have  been  trans- 
ferred by  some  means  by  appellant  (one  of  the  conditions  expressed  In  section 
70),  it  passed  to  and  vested  in  his  tnustee.  Whether  it  was  subject  to  levy  and 
sale  by  judicial  process  we  need  not  consider,  except  incidentally  in  discuss- 
ing the  next  contention." 

Now,  in  opening  discussion  of  this  "contention" — the  matter  of  exemption 
under  the  state  laws — and  with  reference  to  the  force  to  be  accorded  to  de- 
cisions of  the  Supreme  Court  of  Pennsylvania  the  court  pointedly  observes: 
'*If  those  decisions  are  interpretations  of  the  state  statute,  we  must  yield  to 
their  authority.  If  they  are  declarations  of  general  law — mere  definitions  of 
property — ^we  may  dispute  their  conclusions,  if  their  reasoning  does  not 
persuade."  And,  after  conceding  it  to  be  entirely  possible  that  a  membership 
In  a  stock  exchange  may  not  be  property  subject  to  levy  or  sale  upon  ordinary 
fl.  fa. — especially  where  through  the  attempted  seizure  and  sale,  conditions 
attaching  In  favor  of  fellow  members  were  to  be  cut  off — and  after  asserting 
that  "undoubtedly  the  seat  in  the  board  was  to  be  held  and  enjoyed  subject 
to  its  limitations  and  restrictions,"  the  court  proceeds:  "We  expressed  that 
limitation  In  Hyde  v.  Woods,  ^  U.  S.  525  [24  L.  Ed.  264],  but  we  decided  nev- 
ertheless that  a  seat  was  property,  and  that  If,  upon  Its  sale,  any  balance  was 
left  after  paying  the  debts  due  to  the  members  of  the  board,  that  balance  could 
be  recovered  by  the  assignee  In  bankruptcy.  This  was  not  denied  by  the 
Supreme  Court  of  Pennsylvania,  and  it  may  be  that  the  court  only  intended  to 
declare  the  priority  of  board  creditors  over  general  creditors.  If  so,  me 
decision  expresses  no  rule  with  which  we  need  take  issue  or  which  is  relevant 
to  the  pending  controversy;  nor,  indeed,  if  the  case  (Pancoast  v.  Gowen,  93 
Pa.  66)  may  be  construed  more  broadly.  The  Bankrupt  Law  of  18&S  has  made 
its  own  rule.  For  the  same  reason  it  Is  not  necessary  to  review  the  cases  cited 
from  other  jurisdictions.  Whatever  Is  In  them  favorable  to  appellant's  con- 
tention was  based  upon  the  inability  that  the  respective  courts  found  in  the 
law  to  transfer  a  title  which  could  be  insisted  upon  and  enjoyed  against  the 
consent  of  the  association.  But  that  consequence,  in  our  judgment,  affects 
the  value  of  a  seat  in  a  stock  board,  not  its  existence  as  property.  Tb-^  con- 
tingencies which  may  defeat  or  affect  Its  title,  or  its  enjoyment,  11  be 
reflected  in  its  price,  and  if,  notwithstanding  them,  a  seat  has  a  vendible  value 
of  from  $5,000  to  $8,000,  it  would  seem  that  the  law  should  have  some  process 
to  reach  It  for  the  benefit  of  creditors;  and  the  Bankrupt  Act  supplies  the 
process.  A  trustee  of  a  bankrupt's  estate  is  the  bankrupt's  assignee,  and  we 
only  repeat  the  statute  when  we  say  that  the  trustee  Is  vested  with  whatever 
the  bankrupt  can  convey;  and  the  statute  is  something  more  than  another 
mode  of  transferring  property  in  Invltum.  It  Is  a  gift  of  privileges,  and  ex- 
presses the  conditions  upon  which  they  are  conferred." 

Recurring  to  the  case  before  us,  the  facts  are  that  a  membership  in  the 
respondent  is  attainable  originally  upon  the  payment  of  an  initiation  fee  of 
$10,000  (rule  10,  section  1);  that  it  is  transferable  (rule  10,  section  2),  and 
the  conditions  will  be  referred  to;  that  it  passes  to  the  legal  representatives 
of  a  deceased  member ;  that  the  present  value  of  a  seat  is  approximately  $4,000 ; 
and  that  the  herein  bankrupt  (so  it  Is  stated  upon  argument)  offers  no  objec- 
tion to  assertion  of  title  by  the  trustee.  In  my  judgment,  the  pertinency  of 
the  suggestions  quoted  from  the  Edmunds  Case  is  not  open  to  contention. 
The  question  is  not  whether  Weston,  the  trustee  herein,  if  Glavin's  right  and 
title  devolves  upon  him,  will  succeed  In  selling  the  seat  or  membership ;  nor 
whether  the  title  of  Glavln  and  the  right  to  enjoy  the  membership,  as  and  to 
the  extent  to  which  he  enjoyed  them,  will  in  fact  be  conferred  upon  a  pur- 
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chaser  from  the  trustee,  but  whether  Glavin*s  right  or  title,  whatever  It  be,  is 
reserved  to  him  Just  because  fellow  members  (creditors)  may,  if  they  see  fit, 
protest  its  transfer  by  him.  Obviously,  the  latter  circumstance,  as  above 
stated,  while  it  ifiay  operate  to  prevent  a  transfer,  does  not  destroy  the  char- 
acter of  the  right  as  being  susceptible  or  capable  of  transfer.  That  provision 
of  rule  10  confers  upon  such  members  a  right  which,  if  they  choose  to  exercise 
it,  may  Impede  or  obstruct  the  exercise  by  the  member  of  his  right  of  transfer. 
But  it  does  not  destroy  the  general  right  of  transfer,  nor  the  element  of 
transferability.  On  the  contrary,  if  there  were  no  other  evidence  that  it 
possesses  such  common  attribute  of  property,  that  rule  not  only  recognisses  it, 
but,  as  I  read  it,  formally  imports  it  into  and  impresses  it  upon  a  memljership. 
The  matter  must  be  viewed  from  the  standpoint  of  the  bankrupt,  who  under 
the  law  is  oblipred  to  surrender  what  to  him  Is  property.  Therefore  when,  in 
connection  with  a  valuable  right  or  privilege  having  ordinary  incidents  or 
attributes  of  property,  there  are  contingencies  or  conditions,  the  right  none  the 
less  exists,  though  its  freedom  of  exercise,  and  consequently  its  value,  may 
thereby  be  greatly  impaired.  So,  too,  the  degree  of  contingencies,  the  proba- 
bility or  certainty  of  their  arising,  cannot  destroy  the  character  of  the  right 
as  a  property  righ^.  The  chances  are  not  to  be  resolved  for  or  against  the 
bankrupt,  to  the  end  that  he  be  allowed  to  retain  the  property  if  its  value 
be  small  or  negligible,  and  the  trustee  be  required  to  take  it  if  large.  And 
it  may  be  observed  that,  while  creditors  holding  claims  against  the  bankrupt 
which  in  amount  greatly  exceed  the  value  of  the  membership  have  protested 
a  transfer  of  the  membership,  that  very  protest  concedes  both  salability  and 
the  capacity  (on  the  part  of  some  one,  except  for  the  protest)  to  sell.  The 
size  of  the  protesting  creditors*  claims  cannot  alter  the  status  or  character 
of  the  membership.  Suppose,  by  way  of  illustration,  that  creditors,  members 
of  respondent,  holding  only  $500  of  claims  against  the  bankrupt,  protested  a 
transfer ;  that  the  trustee  had  an  opportunity  to  sell  to  one  who  was  willing 
to  pay  the  protesting  creditors  in  full  and  to  give  the  trustee  $3,500,  or  suppose 
the  trustee  had  an  offer  of  $4^,000,  and  suggested  to  the  court  that  he  be  per- 
mitted to  accept  it  on  condition  that  he  tender  to  the  protesting  creditors 
their  claims  in  full,  to  the  end  that  the  obstacles  otherwise  in  the  path  of 
effecting  a  transfer  be  overcome,  and  that  in  any  event  the  purchaser  assumed 
all  risk  of  becoming  a  full-fledged  member  of  respondent ;  would  it  not  seem 
idle  and  absurd  to  say  to  the  general  creditors  that,  because  no  property  or 
property  right  of  tiie  bankrupt  had  come  to  the  trustee,  the  matter  could  not  be 
entertained,  even  where,  as  in  the  case  before  us,  the  bankrupt  Is  not  resist- 
ing? 

We  are  not  concerned  whether  the  trustee  gets,  or  will  get,  much  or  little, 
hut  that  the  banknipt's  right,  title,  or  privilege  evidenced  by  the  m«nbershlj> 
is  proi>erty,  and  as  such  devolves  by  operation  of  law  upon  the  trustee  in 
bankruptcy,  seems  clear.  The  petitioner  is  entitled  to  an  order  or  decree  ad- 
judging: That  Glavin*s  membership  in  the  respondent  Board  of  Trade  is 
property,  and  his  right,  title,  and  interest  therein  has  passed  to  and  is  now 
held  by  Weston,  trustee  In  bankruptcy,  and  that  respondent  be  adjudged  to 
recognize  said  trustee's  succeasion  thereto. 

Henry  S.  Robbins,  of  Chicago,  111.,  for  appellant. 
William  E.  Burke,  of  Milwaukee,  Wis.,  for  appellee. 

Before  MACK,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge.  The  facts  under  which  arise  the 
questions  involved  in  this  appeal  are  set  forth  in  the  statement  by  the 
District  Court  preceding  its  opinion  rendered  in  the  cause.  The  opin- 
ion of  that  court,  which,  with  the  statement  of  facts,  is  to  be  found 
on  pages  18  to  26  of  the  printed  transcript  herein,  in  our  judgment 
correctly  applies  the  law  to  the  facts,  and  has  our  entire  concurrence. 

[3]   Complaint  is  made  that,  if  the  last  paragraph  of  the  court's 
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decree  is  sustained,  and  certificate  is  issued  by  appellant  in  accordance 
with  the  command  thereof,  the  trustee  in  bankruptcy  will  thereby  ac- 
quire membership  in  the  Board  for  general  purposes  regardless  of  the 
provision  of  section  2  of  rule  10  of  its  by-laws,  requiring  as  a  condi- 
tion of  transfer  of  membership  that  the  transferring  member  **has 
against  him  no  outstanding,  unadjusted,  or  unsettled  claims  or  con- 
tracts held  by  members,"  and  requiring  the  person  to  whom  member- 
ship is  to  be  transferred  to  be  approved  by  the  board  of  directors. 
The  paragraph  of  the  decree  is  as  follows : 

"It  Is  further  ordered,  adjudged,  and  decreed  that,  in  order  to  enable  said 
Thomas  C.  Weston,  as  such  trustee,  to  sell  and  dispose  of  said  membership 
for  the  benefit  of  said  estate,  said  Chicago  Board  of  Trade  issue  to  Thomas 
C.  Weston,  as  such  trustee,  a  membership  certificate,  as  provided  for  in  section 
2,  rule  10,  of  the  Articles  of  Incorporation,  Rules,  By-Laws,  and  Regulations  of 
said  Chicago  Board  of  Trade." 

It  is  clear  from  the  paragraph  that  it  was  not  thereby  intended  to 
invest  the  trustee  in  bankruptcy  with  membership  in  the  Board  of 
Trade,  carrying  with  it  the  privileges  which  ordinarily  inhere  in  such 
membership.  Such  conclusion  is  required  not  only  from  the  very 
situation,  but  is  plainly  indicated  from  the  purpose  of  the  decree  as 
therein  expressed  in  the  words  "in  order  to  enable  said  Thomas  C. 
Weston  as  said  trustee  to  sell  and  dispose  of  said  membership  for  the 
l)enefit  of  said  estate."  The  certificate  of  membership  to  be  issued  un- 
der the  decree  will  be  such  only  as  will  enable  the  trustee  to  take  such 
steps  looking  to  the  sale,  disposition,  and  transfer  of  the  membership 
as  Glavin  himself,  if  not  in  bankruptcy,  might  have  done,  but  without 
in  any  manner  concluding,  binding,  or  foreclosing  appellant  with  ref- 
erence to  any  rights  or  obligations  it  may  have  under  the  aforesaid 
section  2,  rule  10  of  its  by-laws. 

The  decree  of  the  District  Court  is  affirmed. 


(243  Fed.  338) 

HAIMOWICH  V.  MANDEL. 

(CJlrcuit  Court  of  Appeals,  Third  Circuit    May  19,  1917.) 

No.  2182. 

1.  Bankkuptcy  ^=>407(5) — Denial  of  Discharge — Grounds— False  Finan- 
cial Statement. 

Under  Bankruptcy  Act  July  1, 1898.  e.  541,  §  14b,  30  Stat.  550,  as  amend- 
ed by  Act  June  25,  1910,  c.  412,  §  6,  36  Stat.  839,  providing  for  the  denial 
of  a  discharge,  if  the  bankrupt  has  obtained  money  or  property  on  credit 
upon  a  materially  false  statement  in  writing  made  by  hin*  to  any  person, 
where  the  bankrupt  made  a  financial  statement  to  a  mercantile  agency 
in  anticipation  of  general  trade  inquiries  to  be  made  from  time  to  time  in 
the  future,  and  not  in  response  to  a  particular  trade  inquiry,  and  there- 
after one  subsequently  becoming  a  subscriber  to  such  agency  was  furnish- 
ed such  statement  by  the  agency,  and  was  induced  by  its  falsity  to  ex- 
tend credit  at  a  time  when  the  bankrupt  intended  the  statement  to  serve 
such  purpose,  a  discharge  was  properly  denied,  as  a  mercantile  agency  is 
the  representative  of  its  subscribers,  and  a  statemtent  to  the  trade  gen- 
erally through  the  agency  is  made  to  it  as  an  agent  or  representative  of 
those  who  are  then  its  subscribers,  and  those  who  become  its  subscribers 
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during  the  period  through  which  the  statement  is  Intended  to  be  used,  and 
is  in  fact  used,  in  obtaining  credit 

2  Bankbuptct  «=>407(5) — Denial  of  Dischabqe — Gbounds — False  Finan- 
cial Statement. 

In  the  absence  of  any  intervening  changes  in  a  bankrupt's  financial 
condition,  serving  to  abbreviate  the  period  during  which  a  financial  state- 
ment to  a  mercantile  agency  is  intended  to  be  used  in  obtaining  credit, 
the  test  of  whether  a  false  statement  given  upon  one  date,  and  communi- 
cated and  acted  upon  on  a  later  date,  bars  a  discharge,  is  whether  the 
agency  was  the  representative  of  the  prospective  creditor  when  the  state- 
ment was  communicated  to  and  acted  upon  by  him,  and  whether  at  that 
time  the  statement  was  still  in  force,  dependent  upon  whether  the  sale  on 
credit  was  the  proximate  result  of  such  statement,  and  whether  its  orig- 
inal falsity  was  the  cause  of  the  extension  of  credit. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania ;  J.  Whitaker  Thompson,  Judge. 

In  the  matter  of  Jacob  Haimowich,  bankrupt.  From  an  order  (232 
Fed.  378)  refusing  a  discharge,  opposed  by  David  Mandel,  Jr.,  trus- 
tee, the  bankrupt  appeals,    i^rmed. 

Wm.  F.  Berkowitz,  Israeli  &  Blieden,  and  Samuel  W.  Salus,  all  of 
Philadelphia,  Pa.,  for  appellant. 
J.  C.  Levi,  of  Philadelphia,  Pa.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  appeal  concerns  the  discharge 
of  a  bankrupt.  The  referee  found  against  the  discharge,  and  the 
District  Court  sustained  his  finding.    232  Fed.  378. 

In  March,  1912,  the  bankrupt  gave  R.  G.  Dun  &  Co.  a  statement  pur- 
porting to  show  his  true  financial  condition.  He  omitted  $6,000  to 
$7,000  of  bills  payable,  whereby  his  assets  of  something  less  than  $10,- 
000  were  falsely  swollen  to  $16,000.  On  April  1.  1912,  Gross,  Engel 
&  Co.  became  subscribers  to  Dun  &  Co.,  and  in  September  following, 
while  still  subscribers,  made  inquiry  concerning  the  bankrupt's  finan- 
cial standing.  They  received  from  Dun  &  Co.  the  bankrupt's  state- 
ment of  the  previous  March,  and  relying  upon  it,  sold  the  bankrupt 
goods  and  extended  him  credit.  Involuntary  proceedings  in  bank- 
ruptcy followed,  and  upon  their  termination  the  bankrupt  petitioned 
for  discharge.  His  petition  was  opposed  upon  the  ground  that  he  had 
forfeited  his  right  to  a  discharge  under  section  14b  of  the  Bankruptcy 
Act  (Act  of  July  1,  1898,  c.  541,  30  Stat.  550,  as  amended  by  the  Act 
of  February  5,  1903,  c.  487,  §  4,  32  Stat.  797,  and  by  the  Act  of 
June  25,  1910,  c.  412,  §  6,  36  Stat.  839),  which  provides  that: 

"Tlie  Judge  shall  •  ♦  •  discharge  the  appUcant  unless  he  has  •  •  • 
(3)  obtained  money  or  property  on  credit  upon  a  materlaUy  false  statement  In 
writing  made  by  him  to  any  person  or  his  representative  for  the  purpose  of 
obtaining  credit  from  such  person." 

[1]  Upon  controverted  questions  of  fact  it  was  found,  and  we 
think  properly  so,  that  the  bankrupt  had  obtained  property  from  Gross, 
Engel  &  Co.  on  credit  extended  in  reliance  upon  his  statement  to 
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Dun  &  Co.;  that  the  statement  was  materially  false  in  that  it  omit- 
ted the  most  of  the  bankrupt's  indebtedness;  that  it  was  "know- 
ingly" false,  notwithstanding  the  bankrupt's  explanation  that  he 
thought  he  was  asked  to  give  only  his  '^accounts  payable"  and  not  his 
**bills  payable" ;  and  that  the  statement  was  in  limiting  and  made  for 
the  purpose  of  obtaining  credit.  This  leaves  for  discussion  the  ques- 
tion :  Whether  in  making  the  false  statement  to  the  mercantile  agen- 
cy for  the  purpose  of  obtaining  credit,  the  bankrupt  made  the  state- 
ment to  the  "representative"  of  the  "person"  from  whom  property  on 
credit  was  afterward  obtained,  within  the  meaning  of  the  act. 

The  applicable  provision  of  the  Bankruptcy  Act  (section  14b),  as  it 
stood  before  the  amendment  of  June  25,  1910,  provided  that  discharge 
shall  be  refused  if  the  bankrupt  has — 

"obtained  property  on  credit  from  any  person  upon  a  materially  false  state- 
ment in  writing  made  to  such  person  for  the  purpose  of  obtaining  such  prop- 
erty on  credit"     (32  Stat.  791.) 

This  provision  was  held  to  apply  to  cases  where  the  bankrupt  made 
a  false  statement  directly  to  the  person  from  whom  he  obtained  prop- 
erty on  credit,  and  as  statements  are  not  made  to  mercantile  agencies 
for  the  purpose  of  obtaining  property  on  credit  from  them,  the  provi- 
sion was  construed  not  to  include  the  ordinary  statement  of  financial 
{  Dndition  made  to  a  mercantile  agency  for  general  circulation  among 
its  inquiring  subscribers.  In  re  Russell,  176  Fed.  253,  258,  100  C.  C. 
A.  77.  To  this  broad  interpretation  some  courts  made  an  exception 
to  the  effect  that  a  false  statement  made  to  a  mercantile  agency  when 
it  was  acting  upon  the  specific  request  of  a  subscriber,  was  within 
the  provision  and  barred  a  discharge.  In  re  Pincus  (D.  C.)  147  Fed. 
623 ;  In  re  Carton  &  Co.  (D.  C.)  148  Fed.  63.  The  Circuit  Court  of 
Appeals  for  the  Second  Circuit  withheld  its  approval  of  this  ruling  by 
declining  to  express  an  opinion  as  to  its  correctness.  In  re  RusselU 
176  Fed.  253,  259.^  In  this  state  of  the  decisions,  the  amendment  of 
June  25,  1910,  was  enacted,  which,  while  altering  somewhat  the 
phraseology  of  the  provision,  changed  its  meaning  only  by  enlarging  it 
so  as  to  include  a  false  statement  made  to  the  "representative"  of  the 
person  from  whom  credit  was  obtained. 

The  extent  to  which  the  amendatory  words  "or  his  representative" 
enlarge  the  provision  has  not  been  very  generally  considered  by  the 
courts.  The  Circuit  Court  of  Appeals  for  the  Second  Circuit,  in  dis- 
cussing the  provision  as  last  amended,  in  Re  ZofFer,  211  Fed.  936,  128 
CCA.  434,  said: 

**That  clause  certainly  cannot  be  construed  to  cover  'general  statements  to 
mercantile  agencies,  not  speciflcally  asked  for  by  prospective  creditors.*" 

thereby  indicating  (as  insisted  by  the  bankrupt)  that  the  amendment 
was  but  a  statutory  declaration  of  the  judicial  view  previously  ex- 
pressed in  Re  Pincus  and  in  Re  Carton  &  Co.,  supra. 

In  seeking  the  exact  meaning  of  this  expression  we  must  consider 
the  facts  to  which  it  had  reference.  These  are  so  meagrely  reported 
that  we  do  not  know  whether  the  expression  was  intended  to  extend 
broadly  to  a  case  like  the  one  imder  consideration  or  was  narrowly 

100  C.  C.  A.  77. 
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limited  to  the  facts  of  the  case  in  which  the  expression  was  used.  It 
appears  from  the  report  that  the  bankrupt  gave  the  mercantile  agency 
a  false  statement  upon  a  request  made  generally  and  not  upon  the  re- 
quest of  a  subscriber.  After  the  statement  was  given,  nothing  hap- 
pened so  far  as  the  report  shows.  It  does  not  appear  that  the  false 
statement  was  afterwards  communicated  to  a  subscriber  or  that  any 
subscriber  otherwise  knew  of  it,  or,  relying  upon  it,  extended  credit 
to  the  bankrupt.  If  in  fact  the  false  statement  was  made  generally 
to  the  mercantile  agency  and  was  not  afterward  communicated  to  a 
subscriber,  and  if,  therefore,  no  credit  was  procured  upon  faith  in 
it,  then  obviously  the  provision,  which  contemplates  obtaining  proper- 
ty on  credit  based  upon  a  false  statement,  does  not  extend  to  a  false 
statement  alone. 

But  in  the  case  under  consideration,  the  bankrupt  gave  the  mercan- 
tile agency  a  false  statement  for  distribution  among  the  trade  for  the 
purpose  of  obtaining  credit,  and  though  not  given  upon  the  specific  re- 
quest of  a  subscriber,  it  was  subsequently  communicated  to  a  sub- 
scriber upon  his  request,  with  the  result  that  it  induced  the  extension 
of  credit  intended.  The  amendment  of  1910,  which  bars  a  discharge 
when  a  false  statement  has  been  made  to  the  "representative"  of  the 
person  from  whom  property  has  been  obtained  on  credit,  does  not  pre- 
scribe that  the  statement  to  the  representative  must  be  made  upon  the 
specific  request  of  the  person  extending  the  credit.  It  simply  en- 
larges the  number  and  character  of  persons  to  whom  the  making  of 
a  false  statement  operates  as  a  bar  to  a  discharge.  The  test,  therefore, 
is  whether  the  agency  to  which  the  false  statement  was  made  was  in 
fact  the  representative  of  the  person  who  receiving  the  statement 
extended  credit.  From  the  very  nature  of  its  occupation,  a  mercan- 
tile agency  is  the  representative  or  agent  of  its  subscribers  in  the  busi- 
ness of  obtaining  for  them  credit  ratings  of  persons  with  whom  they 
propose  to  have  dealings,  and  when  a  false  statwnent  is  made  to  such 
representative  and  is  communicated  to  the  subscriber  with  the  result 
that  the  subscriber,  relying  upon  it,  sells  property  and  extends  credit 
to  one  who  becomes  bankrupt,  then  the  situation  contemplated  by  the 
provision  arises.  If  the  amendment  of  1910  did  not  thus  enlarge  the 
provision,  then  it  did  not  change  the  law  from  what  the  courts  had 
interpreted  it  to  be  before  the  addition  of  the  word  "representa- 
tive." 

Assuming  that  a  mercantile  agency  may  be  the  representative  of  its 
subscribers  within  the  meaning  of  section  14b  of  the  Bankruptcy  Act 
as  amended,  the  novel  question  in  this  case  is  whether  the  bank- 
rupt made  the  false  statement  to  the  agency  as  the  representative  of 
the  objecting  creditors,  in  view  of  the  fact  that  at  the  time  the  state- 
ment was  handed  the  agency  the  objecting  creditors  were  not  sub- 
scribers. The  determination  of  this  question  is  controlled  more  by 
the  character  of  the  statement  and  the  circumstances  tmder  which  it 
was  given  than  by  the  date  of  its  delivery. 

It  may  again  be  noted  that  the  statement  was  flagrantly  false ;  that 
the  bankrupt  admitted  that  he  made  it  for  the  purpose  of  obtaining 
credit  not  from  any  particular  person  but  from  the  trade  generally. 
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which  he  addressed  through  the  medium  of  the  mercantile  agency. 
This  statement  was  not  made  in  response  to  a  particular  trade  inquiry 
but  was  made  in  anticipation  of  general  trade  inquiries  to  be  made 
from  time  to  time  in  the  future.  The  statement  given  the  agency  was 
therefore  in  the  nature  of  a  general  and  continuing  statement,  ad- 
dressed in  effect  to  whom  it  may  concern  and  running  for  an  indefinite 
period. 

[2]  When  the  bankrupt  addressed  the  statement  to  the  trad©  gen- 
erally through  the  agency,  he  gave  it  to  the  agency  as  the  "representa- 
tive" of  any  subscriber  thereafter  seeking  information  concerning  his 
financial  standing.  The  statement  was  therefore  made  to  the  agency 
in  its  capacity  of  agent  or  representative  of  those  who  were  then  sub- 
scribers and  also  of  those  who  became  its  subscribers  during  the  period 
through  which  the  statement  was  intended  to  be  used  and  was  in  fact 
used  in  obtaining  credit.  Such  a  period  may  be  long  or  short  accord- 
ing to  varying  circumstances  and  may  conceivably  be  abbreviated  and 
ended  by  intervening  changes  in  the  bankrupt's  financial  condition,  but 
in  the  absence  of  such  (and  none. appears  in  this  case),  the  test  of 
whether  a  false  statement  given  upon  one  date  and  communicated 
and  acted  upon  on  a  later  date  operates  as  a  bar  to  a  discharge,  is  two- 
fold: (1)  Whether  the  agency  was  the  representative  of  the  prospective 
creditor  at  the  time  the  statement  was  communicated  to  and  acted 
upon  by  him;  and  (2)  whether  at  that  time  the  false  statement  was 
still  in  force  and  binding  upon  the  bankrupt,  to  be  determined  accord- 
ing as  it  is  found  that  the  sale  on  credit  was  or  was  not  the  proximate 
result  of  the  statement  (In  re  Braverman  [D.  C]  199  Fed.  863,  28  Am. 
Bankr.  Rep.  513),  and  that  its  original  falsity  was  or  was  not  the  thing 
that  worked  the  mischief. 

Applying  this  test,  we  are  of  opinion  that  the  agency  was  the  rep- 
resentative of  the  objecting  creditors  at  the  time  the  bankrupt's  false 
statement  was  communicated  to  them,  and  that  the  objecting  cred- 
itors were  induced  by  the  falsity  of  the  statement  to  extend  credit  to 
the  bankrupt  at  a  time  when  the  bankrupt  intended  the  statement  to 
serve  that  end. 

The  decree  below  is  affirmed. 


<243  Fed.  342) 

GOLDEN  HILL  DISTILLING  CO.  v.  TXXJUB. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  30,  1917.) 

No.  2995. 

1.  Bankbxjptct  ^=»293(2) — ^Voidable  Prefebences— Jukisdiction  of  Coubt. 
Bankr.  Act  July  1,  1808,  c.  541,  $  23b,  30  Stat  552,  as  amended  by  Act 
Feb.  5,  1903,  c.  487,  §  8,  32  Stat  798,  and  Act  June  25,  1910.  a  412,  {  7, 
36  Stat  840  (Comp.  St  1916,  I  9607),  provides  that  suits  1^  the  trustee 
shall  only  be  brought  In  the  courts  where  the  bankrupt  nrtght  have 
brought  liem,  If  proceedings  in  bankruptcy  had  not  been  instituted,  un- 
less by  consent  of  the  proi>oeed  defendant,  except  suits  for  the  rjecovery 
of  property  under  certain  sections  including  section  60b  (Comp.  St  1916. 
§  9644).    Section  60b  authorizes  the  trustee  to  avoid  preferences  and  re- 

^s»For  other  cases  see  same  topic  A  KBT-NUMBER  In  all  Key-Numbered  Disests  &  Indexes 
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cover  the  property  or  Its  value,  and  provides  that  for  the  purpose  of  surfi 
recovery  any  court  of  bankruptcy  and  any  state  court  which  would  have 
had  jurisdiction,  if  bankruptcy  had  not  intervened,  shall  have  concurrent 
jurisdiction.  Held  that,  since  the  amendment  of  1910,  the  bankruptcy 
court  has  jurisdiction  of  a  suit  to  recover  a  preference,  reg^ardless  of 
the  amount  involved  or  tlie  citizenship  of  tlie  parties. 

2.  Bankbuptcy  ^=5>162—Pkefebences— Judgments— "Transfer." 

Under  Bankr.  Act  July  1,  1898,  c.  541,  f  3,  cl.  3,  30  Stat.  546  (Comp. 
St  1916,  §  9587),  defining  acts  of  bankruptcy,  sections  60a,  60b,  defining 
preferences  and  the  right  to  recover  them,  sections  67c,  67f  (Comp.  St. 
1916.  §  9651),  providing  for  the  dissolution  of  liens  obtained  in  legal  pro- 
ceedings, and  section  1,  cl.  25  (section  9585),  defining  a  "transfer**  as  in- 
cluding the  sale  and  every  other  and  different  m>ode  of  disposition  of  or 
parting  with  property  or  the  possession  of  property  absolutely  or  condi- 
tionally as  a  payment,  pledge,  mortgage,  gift,  or  security,  a  creditor  who 
recovers  a  judgment  by  consent  or  in  invitum  and  by  execution  collects 
the  judgment  within  four  months  preceding  bankruptcy,  and  with  reason- 
able cause  to  believe  that  a  preference  will  result,  receives  a  voidable 
preference,  especially  as,  since  the  amendment  of  1910,  the  debtor's  In- 
tent is  no  longer  relevant 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Transfer.] 

3.  Judgment  ^=»707 — Conclusiveness  on  Persons  Not  Parties. 

The  discharge  of  a  receiver  under  a  chattel  mtortgage  on  the  property 
of  a  bankrupt,  on  a  motion  supported  by  affidavits  tending  to  show  that 
he  was  solvent,  was  not  res  judicata  or  binding  on  creditors  or  the  trustee 
in  a  suit  to  recover  a  jxreference  obtained  a  few  days  after  such  discharge. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio;  John  H.  Clarke,  Judge. 

Suit  by  James  C.  Logue,  as  trustee  of  Samuel  Homstein,  bankrupt, 
against  the  Golden  Hill  Distilling  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Shortly  before  judgment  was  taken  and  a  levy  made,  as  stated  in  the 
opinion,  a  receiver  was  appointed  under  the  mortgage  on  the  bankrupt's 
stock  and  fixtures,  and  a  few  days  later  the  receiver  was  dlscliarged  on  a 
motion  In  support  of  which  affidavits  were  Introduced  tending  to  show  that 
Hornsteln  was  not  insolvent,  but  that  his  assets  were  considerably  In  excess 
of  his  Uabilities. 

Homstein  conducted  a  saloon  in  Cleveland.  The  Distilling  Company  was 
liis  diief  creditor,  having  control  of  a  chattel  mortgage  which  covered  all  his 
tangible  assets,  and  having,  also,  an  vmsecured  debt  of  about  |1,200,  repre- 
sented by  a  cognovit  note.  Its  manager,  Bayer,  was  generally  familiar  with 
Homstein's  affair^,  Homsteln's  only  asset,  not  covered  by  the  chattel  mort- 
gage, was  his  license,  which  had  a  transfer  value  of  $2,500.  After  certain  pro- 
ceedings, which  need  not  be  recounted,  the  Distilling  Company  took  judgment 
on  the  cognovit  note  and  caused  the  tangible  pi-operty  to  be  seized  on  the 
diattel  mortgage  and  a  levy  to  be  made  by  the  sheriff  upon  Homstein's 
Interest  in  the  license.  The  sheriff  thereupon  advertised  this  interest  for 
sale^  After  the  notice  had  been  running  about  two  weeks,  Homstein's  wire 
was  appointed  Ills  guardian,  upon  the  ground  of  his  mental  incompetency, 
and  she  thereupon  filed.  In  the  court  where  the  judgment  had  been  rendered, 
a  motion  to  set  it  aside,  and  obtained  a  preliminary  Injunction  against  the 
<aale.  Her  claim  was  that  the  debt  had  been  paid.  Upon  this  claim,  there 
was  a  hearing  upon  the  merits.  The  court  decided  that  no  part  of  the  debt 
was  successfuUy  impeached,  and  denied  the  motion  and  dissolved  the  injunc- 
tion. Thereupon,  and  on  the  same  day,  the  sheriff  sold  the  license  to  a  third 
person,  and  paid  over  to  the  DlstlUlng  Company  the  $1,200.  On  the  next  day, 
a  petition  In  bankruptcy  was  filed  and  the  remainder  of  the  license  price  was 
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eventually  tnrned  over  by  the  sheriff  to  the  trustee  In  bankruptcy.  The 
trustee  filed,  in  the  bankruptcy  court,  a  petition  against  the  Disilllng  Company, 
asking  the  recovery  of  this  $1,200  as  a  preference,  and  asking,  also,  a  judg- 
ment for  the  value  of  goods  returned  by  Homsteln  to  the  Distilling  Company 
shortly  before  the  collapse,  alleging  that  this  return  of  goods  was  a  preference. 
Upon  the  petition,  summons  was  issued,  the  Distilling  Company  answered  and 
the  issue  was  tried  before  the  District  Judge  (a  jury  having  been  duly  waived), 
and  he  made  findings  of  fact  and  law  and  entered  Judgment  for  the  trustee 
for  loth  amounts  sued  for.    The  Distilling  Company  brings  error. 

Frank  C.  Scott,  of  Cleveland,  Ohio,  for  plaintiff  in  error. 
C.  F.  Taplin,  of  Cleveland,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  Distilling  Company  claims  that  the  court  below  had  no  jurisdiction 
of  the  issue  presented  by  the  petition  and  answer,  because  there  was 
neither  the  requisite  amount  in  controversy  nor  the  requisite  diverse 
citizenship  to  give  jurisdiction  to  a  United  States  District  Court.  This 
claim  depends,  primarily,  upon  the  construction  to  be  given  the  lan- 
guage of  section  60b  of  the  Bankruptcy  Act,  as  that  act  was  amended 
in  1903  and  in  1910.  After  defining  a  voidable  preference  and  giving 
the  trustee  the  right  to  recover,  the  section  since  1903  has  said : 

"And  for  the  purpose  of  such  recovery  any  court  of  bankruptcy,  as  herein- 
before defined,  and  any  state  court  which  would  have  had  Jurisdiction  if 
bankruptcy  had  not  intervened,  shall  have  concurrent  jurisdiction." 

The  construction  which  the  Distilling  Company  urges  is  not  incon- 
sistent with  the  precise  language  used.  This  construction  is  that  the 
phrase  "which  would  have  had  jurisdiction,"  etc.,  applies  to  and  modi- 
fies both  the  preceding  "any  court  of  bankruptcy"  and  the  preceding 
"any  state  court."  Clause  8  of  section  1  defines  "courts  of  bank- 
ruptcy," and  the  construction  urged  would,  therefore,  be  to  the  effect 
that  any  United  States  District  Court  or  the  Supreme  Court  of  the 
District  of  Columbia  or  the  United  Stales  courts  of  Alaska  or  any 
state  court  could  entertain  a  suit  to  recover  a  preference,  provided  such 
court  would  have  had  jurisdiction  of  the  same  controversy  before 
bankruptcy.  Very  early  after  the  passage  of  the  act,  it  was  held 
(Bardes  v.  Bank,  178  U.  S.  524,  20  Sup.  Ct.  1000,  44  L.  Ed.  1175)  that 
by  the  effect  of  section  23b,  jurisdiction  of  a  suit  under  section  60b  was 
restricted  (unless  it  was  enlarged  by  consent)  to  those  courts  where 
the  suit  might  have  been  brought  if  proceedings  in  bankruptcy  had  not 
been  instituted.  It  is  common  knowledge  that  the  effect  of  this  hold- 
ing was  distinctly  to  interfere  with  that  uniformity  of  administration 
which  was  one  of  the  objects  of  the  Bankruptcy  Act,  and  it  has  been 
thought  that  the  amendment  of  1903  to  section  60b  was  for  the  pur- 
pose of  giving  that  breadth  of  remedy  which  Bardes  v.  Bank  had 
denied.  When  sections  23b  and  60b  are  construed  together  as  if  they 
were  one,  the  substantial  effect  of  the  amendment  was  to  insert  the 
words  "in  any  court  of  bankruptcy  or"  before  the  words  "in  courts 
where  the  bankrupt  *  *  *  might  have  brought  or  prosecuted." 
There  remained,  however,  an  apparent  inconsistency.    Section  60b,  as 
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amended  in  1903  and  as  thus  construed,  says  that  such  a  suit  mig!it  b: 
brought  in  any  court  of  bankruptcy,  while  section  23b,  declaring  gen- 
erally the  jurisdiction,  continued  to  say  that  it  was  limited  to  thj 
courts  where  the  suits  could  have  been  brought  if  there  had  been  no 
bankruptcy.  In  1910,  this  inconsistency  was  removed  by  an  amend- 
ment of  section  23b  which  expressly  excepts  from  the  generally  limit- 
ing language  of  the  section  the  suits  authorized  by  section  60b.  The 
same  inconsistency  as  to  section  70e  (Comp.  St.  lyl6,  §  9654)  was  re- 
moved in  the  same  way,  at  the  same  time. 

It  is  clear  to  us  that,  at  least  since  the  amendment  of  1910,  there  is 
no  room  to  doubt  the  jurisdiction  of  the  United  States  District  Court 
in  a  controversy  such  as  this.  We  have  repeatedly  affirmed  judgmenis 
of  the  same  character.    Both  in  Bank  v.  Chicago  Co.,  198  U.  S.  2^0 

25  Sup.  Ct.  693,  49  L.  Ed.  1051,  and  in  Bush  v.  Elliott,  202  U.  S.  477, 

26  Sup.  Ct.  668,  50  L.  Ed.  1114,  the  court  was  considering  cases  which 
arose  before  the  amendment  of  1903. 

[2]  The  Distilling  Company  next  urges  that  the  receipt  by  a  plain- 
tiff in  execution  of  the  amount  of  his  judgment  paid  over  to  him  by 
the  sheriff  from  the  proceeds  of  an  execution  sale,  does  not  constitute 
a  preference  which  is  recoverable  under  section  60b.  The  argument  is 
both  that  the  judgment  against  Homstein,  after  the  exhaustion  of  the 
unsuccessful  efforts  made  in  his  behalf,  could  no  longer  be  said  to  have 
been  "procured  or  suffered"  by  him,  and  that  it  is  the  intent  of  the 
section  to  legislate  only  against  unsatisfied  judgments  without  disturb- 
ing the  status  of  the  creditor  who  has,  by  execution  sale,  realized  his 
judgment  before  bankruptcy  petition  filed.  These  two  matters  are 
sufficiently  related  to  justify  considering  them  together.  We  find  no 
authoritative  construction  of  the  section  in  either  particular,  and  we 
must  determine  its  intent  as  best  we  may  without  such  aid.* 

We  find  the  subject  of  preference,  resulting  from  legal  proceedings, 
treated  of  by  more  or  less  similar  language  in  at  least  three  sections. 
Section  3,  cl.  (3),  defining  acts  of  bankruptcy,  sections  60a  and  60b, 
defining  preferences  and  the  right  to  recover  them,  and  section  67c. 
providing  for  the  dissolution  of  liens  obtained  in  legal  proceedings,  all 
relate  to  the  general  purpose  of  securing  equality  among  creditors  and 
as  against  an  effort  of  a  creditor  to  collect  by  law  on  his  own  account. 
All  three  must  be  read  together,  and  yet,  it  is  quite  impossible  to  bring 
them  into  detailed  harmony.  The  preference,  which  is  an  act  of  bank- 
ruptcy, is  only  an  execution  levy  or  analogous  lien  which  has  been 
"suffered  or  permitted*'  to  come  into  existence  and  which  is  allowed  to 
continue  until  five  days  before  the  execution  sale  (Citizens'  Bank  v. 
Ravenna  Bank,  234  U.  S.  360,  34  Sup.  Ct.  806,  58  L.  Ed.  1352) ;  the 
judgments  regulated  by  section  60  are  those  which  the  bankrupt  **pro- 
cured  or  suffered"  to  be  entered  against  him ;  and  the  liens  reached  by 
section  67c  are  invalid  only  if  the  lien  was  "sought  and  permitted" 
with  the  intent  to  work  a  forbidden  preference.  In  Wilson  v.  City 
Bank,  84  U.  S.  (17  Wall.)  473,  21  L.  Ed.  723,  the  court  had  to  deter- 
mine the  validity,  under  the  act  of  1867  (14  Stat.  517,  c.  176),  of  an  ex- 
ecution lien  existing  in  that  form  upon  the  property  of  the  debtor  at 
the  time  the  petition  in  bankruptcy  was  filed,  but  it  was  necessary  to 
consider  both  the  provisions  which  defined  an  act  of  bankruptcy  and 
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those  which  permitted  the  recovery  of  a  preference.    The  conclusions 
of  the  court  were : 

'*(!)  That  something  more  than  passive  non resistance  of  an  Insolvent  debtor 
to  regular  judicial  proceedings,  In  which  a  judgment  and  levy  on  his  property 
are  obtained,  when  the  debt  is  due  and  he  is  without  just  defense  to  the 
action,  Is  necessary  to  show  a  preference  of  a  creditor,  or  a  purpose  to  defeat 
or  delay  the  operation  of  the  Bankrupt  Act 

"(2)  That  the  fact  that  the  debtor  under  such  circumstances  does  not  file 
a  petition  in  bankruptcy  Is  not  sufficient  evidence  of  such  preference  or  of  In- 
tent to  defeat  the  operation  of  the  act 

*'(3)  That,  although  the  judgment  creditor  In  such  case  may  know  the  In- 
solvent condition  of  the  debtor,  his  levy  and  seizure  are  not  void  under  the 
circumstances,  nor  any  violation  of  the  bankrupt  law. 

**(4)  That  a  Hen  thus  obtained  by  him  will  not  be  displaced  by  subsequent 
proceedings  in  bankruptcy  against  the  debtor,  though  within  four  months  of 
the  filing  of  the  petition." 

In  Wilson  v.  Nelson,  183  U.  S.  191,  22  Sup.  Ct  74,  46  L.  Ed.  147, 
the  act  of  1898  was  involved.  The  sole  question  to  decide  was  wheth- 
er the  judgment  shown  by  that  record  had  been  "suffered  or  permit- 
ted" within  the  meaning  of  clause  (3)  of  section  3.  The  judgment  had 
been  entered  and  the  execution  levy  made  without  the  consent  or 
knowledge  of  the  debtor,  but  by  virtue  of  a  cognovit  note.  The  ma- 
jority of  the  court  held  that  such  a  judgment  was  to  be  deemed  "suffer- 
ed or  permitted"  within  the  meaning  of  this  section ;  there  were  four 
dissenting  judges  adopting  the  contrary  view.  The  opinion  of  the  ma- 
jority was  based  largely,  if  not  essentially,  upon  the  idea  that  by  chang- 
ing the  language  "procured  or  suffered,"  found  in  the  act  of  1867,  and 
construed  by  Wilson  v.  City  Bank,  into  "suffered  or  permitted,"  Con- 
gress had  indicated  its  purpose  that  the  active  intent  of  the  debtor  to 
evade  the  equality  of  the  Bankruptcy  Act  should  no  longer  be  the 
criterion,  and  that,  therefore,  the  giving  or  allowing  to  continue  the 
cognovit  note  which  put  it  out  of  the  debtor's  power  to  resist  the  entry 
of  a  judgment  when  desired,  was  a  sufficient  suffering  or  permitting.* 
This  decision  is  of  no  help  in  the  present  case,  since  section  60  retains 
the  very  language  "procured  or  suffered"  which  was  found  in  the  act 
of  1867,  and  which,  therefore,  considered  by  itself,  would  ring  the  result 
of  Wilson  V.  City  Bank  and  not  that  of  Wilson  v.  Nelson. 

Turning,  now,  to  the  other  branch  of  the  contention,  it  must  be  con- 
ceded that  there  are,  in  sections  60a  and  60b,  no  provisions  which,  in 
terms,  reach  the  proceeds  of  a  satisfied  judgment,  and  that,  since  Wil- 
son V.  City  Bank  had  ruled  that  under  the  act  of  1867  the  trustee  could 
not  recover  such  proceeds  from  the  execution  creditor,  the  clear  ex- 
pression of  tJhe  contrary  intent  ought  to  be  found  in  the  act  of  1898 
before  it  should  receive  the  contrary  construction.  It  may  also  be 
said,  according  to  the  rule  that  things  not  specifically  named  in  an 
enumeration  are  excluded,  that  the  presence  of  provisions  against  the 
lien  of  a  judgment  and  the  omission  of  any  mention  of  its  proceeds 
raise  a  measure  of  presumption  that  the  latter  are  not  intended  to  be 

1  Wilson  v.  Nelson  has  been  followed,  if  not  extended,  in  Bradley  Co.  v. 
White  (C.  C.  A.  5)  121  Fed.  779,  58  C.  O.  A.  55 ;  Bogen  v.  Protter  (C.  C.  A.  6) 
129  Fed.  533,  64  C.  O.  A.  63;  and  Re  Rung  Ca  (C.  C.  A.  2)  139  Fed,  526,  71  C. 
C.  A.  342. 
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touched.  The  Supreme  Court  held,  in  Clarke  v.  Larremore,  188  U. 
S.  486,  490,  23  Sup.  Ct.  363,  365  (47  L.  Ed.  555),  that  where  the  pro- 
ceeds of  the  execution  sale  were  in  the  hands  of  the  sheriff  when  the 
petition  in  bankruptcy  was  filed,  the  money  should  go  to  the  trustee  and 
not  to  the  judgment  creditor,  but  said : 

"A  different  question  might  have  arisen  if  the  writ  had  been  fully  executed 
by  payment  to  the  execution  creditor.  Whether  the  bankruptcy  proceedings 
would  then  so  far  affect  the  judgment  and  execution  and  that  which  was 
done  under  them  as  to  justify  a  recovery  by  the  trustee  in  bankruptcy  from 
the  execution  creditor,  is  a  question  not  before  us,  and  may  depend  on  many 
<jther  considerations." 

Several  District  Court  opinions  have  held  that  such  an  execution 
judgment  lien  is  not  invalidated  by  section  67f,  but  have  declined  to 
consider  whether  the  proceeds  of  the  sale  could  be  recoverable  under 
section  60b.^ 

Can  the  payment  of  the  proceeds  of  execution  sale  be  thought  such 
a  "transfei^'  as  is  contemplated  by  the  section?  The  word  ^'transfer" 
is  given  a  broad  meaning  by  the  statutory  definition.  Section  1,  cl.  25. 
A  money  payment  is  within  this  generality  of  definition.  Pirie  v.  Chi- 
cago Co.,  182  U.  S.  438,  21  Sup.  Ct.  906,  45  L.  Ed.  1171.  There  is 
surely  a  transfer  by  operation  of  law;  the  property  goes  to  the  pur- 
chaser and  the  proceeds  to  the  creditor;  yet,  there  has  not  been  that 
voluntary  action  naturally  implied  from  the  use  of  the  word* "made" 
(by  the  bankrupt).* 

It  must  be  confessed  that  the  application  of  section  60b  to  the  situa- 
tion which  we  have  described  as  arising  in  this  case  is  not  clear  and 
certain,  and  we  suspect  that  there  can  be  no  construction  of  these  and 
the  other  sections  mentioned  which  will  not  develop  some  inconsisten- 
cies and  conflicts;  but  we  conclude  that  the  key  is  furnished  by  the 
amendment  of  1910.  Prior  to  that  time  it  had  been  essential,  in  order 
to  recover  a  preference  under  this  section,  to  show  that  the  debtor  had 
intended  to  acccmiplish  a  preference  in  violation  of  the  act.  It  was  con- 
sistent with  this  theory  that  collection  against  him  by  legal  proceedings 
was  not  condemned,  unless  they  were  by  his  procurement,  and  that  a 
transfer  was  not  voidable  unless  it  had  been  "made"  by  him.  When 
ihe  amendment  of  1910  provided  that  the  debtor's  intent  was  no  longer 
relevant,  but  that  the  transaction  might  be  avoided  if  the  creditor  had 
reason  to  believe  that  he  was  thereby  getting  a  larger  percentage  than 
other  creditors  would  receive,  it  destroyed  the  reason  for  longer  re- 
quiring this  voluntary  participation  by  the  debtor.  The  principle  of 
the  decision  found  in  the  majority  opinion  in  Wilson  v.  Nelson,  ap- 
plies here ;  and  since  the  intent  and  purpose  of  the  debtor  are  made  no 
longer  important,  the  language  used  and  that  allowed  to  remain  must 

2  Re  Bailey  (D.  C.)  144  Fed.  214.  216;  Re  Resnek  (D.  C.)  167  Fed.  674; 
Nelson  v.  Svea  Co.  (D.  C.)  178  Fed.  136.  140;   Re  Weitzel  (D.  C.)  191  Fed.  463. 

3  Whether  the  receipt  of  money  on  execution  is  a  transfer  within  this  sec- 
tion has  been  considered  in  the  District  Court,  but  not  decided,  in  a  case 
where  there  was  no  collusion.  Re  Blair  (D.  C.)  102  Ffed.  987 ;  Re  Knicker- 
bocker (D.  C.)  121  Fed.  ICKM ;  Re  Bailey  (D.  C.)  144  Fed.  214,  216 ;  Dreyer  v. 
Kickllghter  (D.  C.)  228  Fed.  744,  752 ;  Grant  y.  Bank  (D.  C.)  232  Fed.  201,  217. 
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be  construed  to  effectuate  this  result,  however  far  from  apt  the  words 
may  be. 

When  we  consider  the  three  sections  first  named,  as  well  as  section 
67f,  we  conclude  that  the  general  purpose  of  the  act,  in  its  present 
form,  can  only  be  eliectuated,  and  that  inconsistencies  and  uncertain- 
ties are  best  reconciled  and  clarified,  by  holding  that  the  creditor  who 
recovers  a  judgment,  by  consent  or  in  invitum,  and  by  execution  sale 
collects  his  money  within  four  months  preceding  bankruptcy,  and  with 
reasonable  cause  to  believe,  etc.,  receives  a  voidable  preference,  which 
he  must  repay  to  the  trustee. 

[3]  The  Distilling  Company  further  contends  that  its  agent,  Bayer, 
had  no  sufficient  reason  to  believe  that  the  judgment  or  transfer  would 
effect  a  preference,  and  this  because  he  had  no  such  reason  to  think 
Hornstein  insolvent.  The  same  reason  is  alone  urged  against  the  re- 
covery for  the  goods  returned  on  account.  This  presents  only  a  ques- 
tion of  fact.  It  is  true  that  there  had  been  a  more  or  less  formal  judi- 
cial determination  only  a  few  days  before  that  Hornstein  was  solvent ; 
but  this  was,  in  no  sense,  res  judicata,  binding  the  creditors  or  the 
trustee,  and  the  circumstances  point  strongly  to  the  conclusion  that 
Bayer  must  have  reasonably  anticipated  that  the  assets  were  not 
enough  to  pay  the  debts.  A  review  of  the  evidence  pro  and  con  would 
not  be  of  value.    It  is  enough  to  state  our  conclusion. 

The  judgment  must  be  affirmed. 


(243  Fed.  348) 

In  re  HONOLULU  CONSOL.  OIL  CO. 

rClreult  Court  of  Appeals,  Ninth  Circuit    July  5,  1917.) 

No.  3003. 

Judges  ^=»43— Disqualification— Interest  as  Stockholdeb. 

Where  the  United  States  government,  as  part  of  a  unitary  scheme  or 
plan  of  litigation,  has  brought  various  suits  against  various  oil  companies 
to  recover  possession  of  oil  lands  and  judgments  for  the  value  of  oil  or 
mineral  extracted  therefrom,  In  which  the  question  of  damages  was  Iden- 
tical, a  judge  owning  stock  In  .one  of  such  oil  companies  Is  disqualified  to 
sit  on  the  trial  of  such  a  suit  against  another  of  such  oil  companies,  under 
Judicial  Code  (Act  March  3,  1911,  c.  231)  §  20,  36  Stat.  1090  (Comp.  St. 
1916,  §  987),  providing  that,  whenever  It  ai>pears  that  the  Judge  of  any 
District  Court  is  In  any  way  concerned  In  Interest  in  any  suit  pending 
therein.  It  shall  be  his  duty  to  enter  the  fact  on  the  records  and  certify 
an  authenticated  copy  thereof  to  the  senior  judge  for  the  circuit 

Petition  for  Order  to  the  pistrict  Court  of  the  United  States  for  the 
Northern  Division  of  the  Southern  District  of  California. 

Original  petition  by  the  Honolulu  Consolidated  Oil  Company  for  a 
writ  of  mandamus,  directed  to  Hon.  Benjamin  F.  Bledsoe,  Judge  of 
the  United  States  Kstrict  Court  for  the  Southern  District  of  California, 
Northern  Division,  commanding  him  to  enter  an  order  that  an  authen- 
ticated copy  of  certain  suggested  disqualifications  be  certified  to  the 
senior  Circuit  Judge  of  the  circuit.    Writ  granted. 

C=9For  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  Ik  Indexes 
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Morrison,  Dunne  &  Brobeck,  of  San  Francisco,  Cal.,  George  E. 
Whitaker,  of  Bakersfield,  Cal.,  and  W.  N.  Mills,  of  San  Francisco,  Cal., 
for  petitioner. 

E.  J.  Justice,  Sp.  Asst.  Atty.  Gen.,  and  Albert  Schoonover,  U.  S. 
Atty.,  of  Los  Angeles,  Cal.,  for  respondent. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

PER  CURIAM.  It  is  allied  in  the  petition,  among  other  things, 
that  the  Honolulu  Consolidated  Oil  Compwiny  is  the  defendant  in  17 
certain  suits  brought  by  the  United  States  in  the  Southern  district  of 
California,  Northern  division  of  said  district;  that  in  the  complaints  in 
said  suits  it  is  alleged  in  substance  that  the  United  States  is  the  owner 
and  entitled  to  the  possession  of  the  lands  described  in  the  said  com- 
plaints ;  that  such  lands  are  oil  lands  and  gas  lands ;  that  the  same  were 
included  within  the  executive  withdrawal  order  of  September  27,  1909 ; 
that,  notwithstanding  the  premises  and  in  violation  of  the  alleged  pro- 
prietary rights  of  the  United  States,  the  petitioner  herein  entered  upon 
and  took  possession  of  such  premises,  subsequent  to  the  said  date  of 
such  withdrawal,  for  the  purpose  of  exploiting  the  same  for  petroleum, 
oil,  and  gas,  and  did  so  exploit  the  same,  and  appropriate  to  its  own 
use  the  oil  and  gas  therein  explored  for,  drilled,  discovered,  and  ex- 
tracted ;  that  this  petitioner  was  not,  nor  was  any  other  person  at  the 
time  of  such  withdrawal,  the  bona  fide  occupant  or  claimant  of  such 
premises,  or  in  the  diligent  prosecution  of  work  leading  to  the  discov- 
ery of  oil  or  gas  thereon ;  that  it  was  further  alleged  that  after  such 
withdrawal  the  petitioner  extracted,  produced,  and  converted  to  its 
own  use  from  the  premises  in  question  large  quantities  of  petroleum, 
oil,  and  gas,  and  is  continuing  to  do  so,  and  will  so  continue,  to  the  al- 
leged irreparable  damage  of  the  plaintiff,  if  not  restrained  from  so  do- 
ing. By  way  of  relief  it  was  prayed,  among  other  things,  that  an  ac- 
counting be  had  by  defendants,  and  that  each  of  them  make  complete 
and  itemized  disclosures  of  the  minerals,  particularly  gas  and  petrole- 
um, removed,  extracted,  or  received  by  them  from  such  lands,  and  of 
any  and  all  moneys  or  value  received  from  the  sale  or  disposition  of 
minerals  therefrom,  and  any  rents  or  profits  received  imder  any  sale, 
lease,  transfer,  conveyance,  or  agreement  concerning  such  lands,  or  any 
part  thereof,  and  that  the  United  States  recover  from  the  defendants 
all  damages  sustained  by  the  United  States  in  the  premises,  and  for  the 
appointment  of  a  receiver.  An  answer  was  interposed  in  each  suit, 
substantially  joining  issue  upon  the  ownership,  and  also  upon  the  right 
of  possession  by  the  United  States  in  and  upon  the  lands  in  question, 
or  any  gas,  petroleum,  or  other  minerals  therein  contained. 

It  is  further  alleged  in  the  petition  that  after  issue  joined,  and  on  the 
26th  day  of  May,  1917,  before  Hon.  Benjamin  F.  Bledsoe,  an  applica- 
tion was  made  by  the  United  States  for  an  inspection  of  certain  books 
and  documents  of  the  petitioner ;  that  this  was  the  first  adversary  pro- 
ceeding in  the  cause ;  tiiat  the  petitioner  resisted  said  application,  upon 
what  it  believed  to  be  sufficient  and  meritorious  grounds,  and,  con- 
ceiving it  to  be  its  duty,  seasonably  and  without  delay  suggested  the  dis- 
qualification of  Hon.  Benjamin  F.  Bledsoe  tmder  section  20  of  the 
1560.C.A.— 9 
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Judicial  Code ;  that  petitioner  formally  made  such  suggestion  in  writ- 
ing and  supported  the  same  by  affidavit.  This  was  done  in  each  of  the 
said  suits.  The  suggested  disqualification  was  that  where  the  sitting 
judge  has  a  lawsuit,  or  is  a  stockholder  of  a  corporation  having  a  law- 
suit, pending  or  impending  with  another  person,  or  with  the  same  per- 
son or  plaintiff,  which  rests  upon  a  like  statement  of  facts  or  upon  the 
same  point  of  law  as  that  pending  before  him,  it  is  a  sufficient  ground 
of  disqualification.  Accordingly  it  was  moved  on  behalf  of  the  peti- 
tioner that  this  disqualification  be  entered  in  the  records  of  the  court, 
and  that  an  authenticated  copy  thereof  be  forthwith  certified  to  the 
senior  Circuit  Judge  of  this  circuit,  to  the  end  that  such  proceedings 
should  be  had  thereon  as  provided  in  section  14  of  the  Judicial  Code 
(Comp.  St.  1916,  §  981).  Thereupon  the  said  sitting  judge  denied  the 
application  for  his  disqualification,  to  which  petitioner  then  and  there 
duly  excepted. 

Attached  to  the  petition  is  the  affidavit  of  William  P.  Roth,  the  secre- 
tary of  the  Honolulu  Company  and  one  of  the  defendants  in  the  suit, 
alleging  that  in  these  suits  the  United  States  seeks  to  recover  possession 
of  the  lands  described  in  the  complaints,  and  judgments  for  the  gross 
value  of  all  oil  or  other  mineral  extracted  therefrom  during  the  use  or 
occupancy  thereof  by  the  defendants ;  that  in  each  of  said  cases  there 
are  one  or  more  corporations  defendant  whose  stockholders  are  sub- 
ject to  the  stockholders'  liability  under  the  laws  of  California;  that 
these  oil  suits  are  all  a  part  of  a  unitary  scheme  or  plan  of  litigation 
brought  and  maintained  by  the  United  States  against  the  various  oil 
companies  in  the  state  of  California;  that  an  important  question  to  be 
determined  in  each  of  such  suits  would  be  the  rule  of  damage  to  be  ap- 
plied ;  and  that,  in  so  far  as  the  decision  of  such  question  is  concerned, 
each  of  said  cases  is  practically  identical.  These  allegations  were  not 
denied  in  the  answers  filed  herein,  and  it  will  be  assumed  that  they  are 
true. 

Hon.  Benjamin  F.  Bledsoe  answered,  stating  in  substance  that  some 
years  ago,  for  a  cash  consider^ation,  the  exact  amount  of  which  he  could 
not  remember,  but  which  to  the  best  of  his  recollection  amounted  to 
some  $300,  he  purchased  from  a  stockholder  of  the  Consolidated  Mid- 
way Oil  Company  a  small  block  of  stock ;  that  he  did  not  remember 
whether  it  was  fully  paid  up  or  not ;  that  thereafter,  and  some  time 
prior  to  February  1,  1912,  he  was  apprised  of  some  plan  for  a  reorgan- 
ization of  this  corporation,  and  that  all  the  property  of  this  corporation 
had  been  transferred  to  the  National  Pacific  Oil  Company,  and  that 
pursuant  to  such  arrangement,  and  upon  surrender  of  respondent's 
shares  of  stock  of  the  Consolidated  Midway  Oil  Company,  there  would 
be  issued  to  him  his  proportionate  part  of  the  stock  of  the  said  National 
Pacific  Oil  Company ;  that  thereupon  respondent  surrendered  his  stock 
in  said  Consolidated  Midway  Oil  Company,  and  received  in  lieu  there- 
of 1,125  shares  of  the  stock  of  the  National  Pacific  Oil  Cmpany;  that 
some  time  early  in  1915  respondent  had  presented  before  him  some 
phase  of  the  oil  litigation  in  which  the  United  States  was  plaintiff  and 
the  said  National  Pacific  Oil  Company  was  a.  defendant ;  that  thereupon 
respondent,  realizing  his  ownership  and  possession  of  the  1,125  shares 
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of  Stock  of  that  company,  suggested  his  own  disqualification  in  the  case 
in  which  the  said  National  Pacific  Oil  Company  was  a  party,  and  which 
was  then  pending  before  him,  but  that  the  said  suggested  disqualifica- 
tion was  waived  by  the  parties  to  that  controversy ;  that  while  respond- 
ent was  still  the  owner  and  in  possession  of  such  stock,  and  while  he 
was  holding  a  session  of  his  court  at  Fresno  in  October,  1915,  counsel 
for  the  defendant  in  United  States  v.  Devil's  Den  Consolidated  Oil  Co., 
being  the  same  counsel  representing  the  petitioner  in  this  proceeding, 
suggested  the  disqualification  of  respondent  to  hear  that  case  because  of 
his  ownership  of  the  stock  in  the  National  Pacific  Oil  Company,  and 
resix)ndent  thereupon  declined  to  hear  said  case ;  that,  desiring  to  re- 
lieve himself,  so  far  as  he  might  do  so,  from  any  legal  disqualification, 
in  order  that  the  matters  of  business  coming  before  his  court  might  not 
suffer  through  delay,  and  because  of  the  disqualification  of  the  judges 
with  respect  to  the  great  mass  of  oil  litigation  pending  and  impending 
therein,  he  indorsed  said  1,125  shares  of  stock  in  blank  and  delivered 
the  same  to  a  broker  in  Los  Angeles,  with  the  request  that  they  should 
be  sold  in  the  market  at  such  price  as  was  then  ruling ;  that  thereafter 
respondent  was  advised  that  such  stock  had  been  sold,  and  respondent 
on  November  3,  1915,  received  a  check  for  the  purchase  price  thereof 
amounting  to  $16.90;  that  thereafter,  in  July,  1916,  upon  application 
for  some  form  of  provisional  relief  in  the  same  case  which  had  come 
before  respondent  in  Fresno  in  October,  1915,  the  disqualification  of 
respondent  because  of  his  ownership  of  the  stock  herein  referred  to  was 
again  urged;  that  thereupon  respondent,  conceiving  that  he  had  been 
disqualified  in  the  case  when  the  disqualification  was  first  urged  be- 
cause of  his  then  ownership  of  such  stock,  and  that  as  to  such  case  such 
such  disqualification  could  not  be  removed  by  a  subsequent  sale  of  such 
stock,  declined  thereafter  to  hear  said  case,  but  as  to  any  case  which 
arose  after  respondent  had  entirely  parted  with  his  stock  he  conceived 
that  no  legal  disqualification  attached  to  him  because  of  his  previous 
ownership  of  said  stock. 

With  die  filing  of  this  answer  on  the  part  of  the  respondent,  the 
United  States  filed  a  demurrer  to  the.  petition,  which  after  a  hearing 
was  overruled.  The  case  coming  on  for  a  hearing  upon  the  petition 
and  answer,  the  petitioner  oflFered  the  testimony  of  Mr.  A.  L.  Weil  and 
Mr.  Oscar  Sutro,  in  which  they  stated  the  circumstances  under  which 
the  alleged  disqualification  of  Judge  Bledsoe  was  brought  to  his  atten- 
tion in  the  first  instance  by  the  defendants,  and  his  action  with  respect 
thereto.  In  an  additional  answer  filed  by  Judge  Bledsoe,  relating  to 
the  testimony  of  Mr.  A.  L.  Weil  and  Mr.  Oscar  Sutro,  Judge  Bledsoe 
states  that  in  his  original  answer  he  referred  to  a  prior  hearing  in  Los 
Angeles  on  "some  phase  of  the  oil  litigation,"  wherein  he  suggested  his 
own  disqualification,  and  the  disqualification  was  waived  by  the  parties 
to  the  action,  and  not  to  the  hearing  at  Fresno  referred  to  by  Mr.  Weil 
and  Mr.  Sutro.  We  are  of  opinion  that  this  particular  controversy 
concerning  the  time  and  circumstances  relating  to  the  suggested  dis- 
qualification of  the  respondent  and  the  waiver  of  disqudification  is 
immaterial  tp  any  issue  now  before  this  court. 

The  question  to  be  determined  is  whether  Judge  Bledsoe  is  in  any 
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way  "concerned  in  interest"  in  the  pending  suit  by  reason  of  a  stock- 
holder's liability  growing  out  of  his  ownership  of  2,250  shares  of  stock 
of  the  Consolidated  Midway  Oil  Company  prior  to  February  1,  1912, 
and  his  ownership  of  1,125  shares  of  stock  of  the  National  Pacific 
Oil  Company,  into  which  the  former  company  was  reorganized,  and 
the  ownership  of  the  latter  stock  in  lieu  of  the  former  from  February 
1,  1912,  to  November  3,  1915.  Section  20  of  the  Judicial  Code  pro- 
vides : 

"Whenever  it  appears  that  the  judge  of  any  District  Court  is  in  any  way 
ooncemed  in  interest  in  any  suit  pending  therein,  or  has  been  of  counsel  or 
is  a  material  witness  for  either  party,  or  is  so  related  to  or  connected  with 
either  party  as  to  render  it  improper,  in  his  opinion,  for  him  to  sit  on  the 
trial,  it  shall  be  his  duty,  on  application  by  either  party,  to  cause  the  fact 
to  be  entered  on  the  records  of  the  court ;  and  also  an  order  that  an  authenti- 
cated copy  thereof  shall  be  forthwith  certified  to  the  senior  Circuit  Judge  for 
said  circuit  then  present  in  the  circuit ;  and  thereupon  such  proceedings  shall 
be  had  as  are  provided  in  section  fourteen." 

The  case  referred  to  by  counsel  on  both  sides  as  determining  this 
question  was  mainly  that  of  Meyer  v.  City  of  San  EHego,  121  Cal. 
102,  53  Pac.  434,  41  L.  R.  A.  762,  66  Am.  St.  Rep.  22.  The  rule 
stated  in  that  case  is  that  a  judge  is  disqualified  in  any  litigation  where 
he  has  any  certain,  definable,  pecuniary,  or  proprietary  interest  which 
will  be  directly  affected  by  the  judgment  that  may  be  rendered.  The 
court,  in  support  of  this  rule,  referred  to  a  number  of  cases,  among 
others  that  of  North  Bloomfield  G.  M.  Co.  v.  Keyser,  58  Cal.  315.  In 
that  case  the.  respondent  was  the  presiding  judge  in  the  superior  court 
of  Yuba  county,  Cal.,  and  an  owner  of  lots  in  Yuba  City,  in  the  county 
of  Sutter,  bordering  upon  the  Feather  river.  The  city  of  Marj's- 
ville  is  situated  on  the  north  bank  of  the  Yuba  river,  at  its  junction 
with  the  Feather  river.  In  an  action  brought  by  the  city  of  Marys- 
ville  against  the  North  Bloomfield  Gravel  Mining  Company  and  others, 
it  was  alleged  that  the  mining  operations  of  the  defendants  on  the 
headwaters  of  the  Yuba  river  were  filling  up  the  Yuba  river  with  min- 
ing sediment,  slickens,  and  small  stones,  which,  bein^  carried  down 
the  channel,  caused  the  waters  of  the  river  in  the  winter  season  to 
overflow  its  banks,  and  the  sediment,  slickens,  sand,  and  small  stones 
to  be  deposited  on  the  lands  of  the  city  of  Marysville  bordering  upon 
the  Feather  river.  The  defendants  moved  for  a  change  of  venue, 
upon  the  ground  that  the  presiding  judge  was  directly  interested  in 
the  result  of  the  action.  The  land  owned  by  the  judge  was  not  in 
the  city  of  Marysville,  the  complainant  in  the  action,  but  in  Yuba  City, 
on  the  opposite  side  of  the  Feather  river,  and,  while  it  was  not  involved 
in  the  action,  it  was  equally  affected  by  the  mining  operations  com- 
plained of.  The  judge  denied  the  motion  for  a  change  of  venue, 
holding  that,  as  he  was  not  interested  in  the  case,  he  was  not  dis- 
qualified from  sitting  in  the  cause,  whereupon  certain  of  the  defend- 
ants applied  to  the  Supreme  Court  for  a  writ  of  prohibition  to  pre- 
vent Judge  Keyser  from  acting  in  the  cause.  The  Supreme  Court, 
speaking  through  Judge  Ross,  said : 

"It  is  an  ancient  maxim,  and  one  founded  in  the  most  obvious  principles  ol 
natural  riglit,  that  no  man  ought  to  be  a  Judge  in  his  own  cause.    That  prin- 
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dple  finds  expression  in  our  statute  in  these  words:  'No  Justice,  judge,  or 
Justice  of  the  peace  shall  sit  or  act  in  any  action  or  proceeding:  1.  To  which 
he  is  a  party,  or  in  which  he  is  interested.'  *  *  *  Section  170,  Code  Civ. 
Proc.  This  provision  should  not  receive  a  technical  or  strict  construction, 
but  rather  one  that  is  broad  and  liberal.  *The  court  ought  not  to  be  astute  to 
discover,'  said  the  Supreme  Court  of  Michigan,  in  Stockwell  v.  Township 
Board  of  White  Lake,  22  Mich.  350,  'refined  and  subtle  distinctions  to  save  a 
case  from  the  operation  of  the  maxim,  when  the  principle  it  embodies  be- 
speaks the  propriety  of  its  application.  The  immediate  rights  of  litigants 
are  not  the  only  objects  of  the  rule.  A  sound  public  policy,  which  Is  interested 
in  preserving  every  tribunal  appointed  by  law  from  discredit,  imperiously 
demands  its  observance.'  Undoubtedly  the  prohibition  does  not  extend  to 
cases  where  the  interest  is  simply  in  some  question  or  questions  of  law  in- 
volved in  the  controversy,  or  when  it  is  indirect  and  remote ;  and  if  the  inter- 
est of  Judge  Keyser  in  the  suit  pending  before  him  extends  no  further  than 
that,  it  is  clear  that  he  is  not  disqualified  to  determine  the  cause.  But  we 
cannot  so  regard  his  interest  upcm  the  facts  as  presented." 

It  was  accordingly  held  that  the  judge  had  an  interest  in  the  out- 
come of  the  litigation,  and  that  it  was  a  direct,  measurable,  pecuniary 
interest,  and  that  he  was  disqualified  to  sit  in  the  case. 

We  are  of  opinion  that,  under  the  rule  stated  in  these  two  cases, 
and  in  the  cases  cited  by  the  court  supporting  the  doctrine  there  de- 
clared to  be  the  law.  Judge  Bledsoe  is  concerned  in  interest  in  the 
result  of  this  suit  by  reason  of  his  stockholder's  liability  in  the  com- 
panies mentioned.  We  are  of  opinion,  furthermore,  that  inasmuch 
as  the  matter  is  submitted  with  expressed  disavowal  of  any  purpose 
other  than  to  obtain  a  ruling  upon  the  naked,  legal  question  involved, 
the  court  need  not  be  astute  in  making  nice  distinctions  as  to  the  mean- 
ing of  the  words  "concerned  in  interest,"  but  can  best  do  full  justice 
in  the  premises  by  holding  that,  under  the  showing  made^  the  judge 
is  sufficiently  related  to  the  litigation  to  impel  the  conclusion  that  he 
is  concerned  in  interest,  and  therefore  should  not  sit. 

A  writ  of  mandamus  will  accordingly  issue  directed  to  Hon.  Ben- 
jamin F.  Bledsoe,  Judge  of  the  United  States  District  Court  for  the 
Southern  District  of  California,  requiring  him  to  enter  an  order  in 
the  records  of  the  court  in  these  cases  in  accordance  with  this  opin- 
ion, and  that  an  authenticated  copy  thereof  be  forthwith  certified  to 
Hon.  William  B.  Gilbert,  the  senior  Circuit  Judge  of  this  circuit 


(243  Fed.  353) 

FREEMAN  v.  UNITED  STATES. 

(Circuit  C)ourt  of  Appeals,  Ninth  Circuit    July  16,  1917.) 

No.  2734. 

1.  Post  Ofwcb  ^=>35 — Fraudulent  Use  of  Mails — Defenses. 

In  a  prosecution  for  using  the  malls  In  the  execution  of  a  scheme  to 
defraud,  It  was  not  a  defense  that  the  letters  charged  to  have  been  mailed 
were  mailed  In  reply  to  decoy  letters  sent  by  post  otfice  Inspectors,  where 
the  decoy  letters  were  not  sent  for  the  purpose  of  suggesting  the  commis- 
sion of  a  crime,  but  for  the  purpose  of  ascertaining  whether  defendant 
was  engaged  in  using  the  malls  In  a  scheme  to  defraud. 

C=»For  other  cases  see  samo  topic  ft  KBT-NUMBER  In  all  K07-Numbered  Digests  ft  Indexes 
•Rehearing  denied  Octot>er  8,  1917. 
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2.  Cbiminal  Law  ^=>1(M3(3),  1056(1)— Necessity  of  Objections  and  Excep- 

tions. 

The  objection  that  the  letters  charged  to  have  been  mailed  were 
mailed  in  answer  to  decoy  letters  was  not  available  on  appeal,  where  no 
objection  was  made  In  the  court  below  to  the  Introduction  of  the  letters  on 
that  ground,  and  no  exception  was  taken  to  an  Instruction  that  It  was 
Immaterial  that  the  letters  were  addressed  to  fictitious  persons  and  sent 
in  response  to  decoy  letters,  and  that  it  was  the  duty  of  the  Post  Office  De- 
partment, upon  learning  or  suspecting  that  any  scheme  to  defraud  was 
being  operated  through  the  mails,  to  see  that  the  fraud  was  uncovered. 

3.  Criminal  Law  ^=»371(1),  1160(1) — Evidence  op  Otheb  Offenses— Harm- 

less Ebbob. 

Defendant  was  charged  with  using  the  malls  in  the  execution  of  a 
scheme  to  defraud,  whereby  persons,  Irrespective  of  their  symptoms  or 
whether  they  were  in  health  or  disease,  would  be  informed  by  defendant 
that  they  were  afflicted  with  diseases  which  he  could  or  would  cure  upon 
payment  of  certain  sums  of  money.  A  witness  not  named  in  the  indict- 
ment as  one  of  those  to  whom  letters  were  mailed  testifled  to  correspond- 
ence with  the  concern  operated  by  defendant  and  that  he  took  treatment 
in  person.  Held,  that  if,  as  defendant  claimed,  the  treatment  was  for  an 
actual  ailment  and  given  in  good  faith,  defendant  was  not  Injured  thereby, 
while,  if  the  evidence  indicated  that  the  treatment  was  not  in  good  faith, 
and  was  for  an  alleged  ailment  from  which  the  witness  was  not  suffering, 
it  was  competent  for  the  purpose  of  showing  want  of  good  faith,  and 
as  tending  to  show  the  Intent  with  wliich  the  acts  charged  in  the  indict- 
ment were  done. 

4.  Cbiminal  Law  ^=»1129(4) — Assignment  of  Ebbob — Sufficienct. 

Where  about  20  objections  were  taken  to  the  testimony  of  a  witness, 
an  assignment  of  error  that  the  court  erred  in  admitting  the  testimony 
of  such  witness  "as  to  what  was  done  by  the  defendant  prior  to  1910," 
and  in  refusing  to  strike  out  *'portions  of  such  testimony,"  and  **in  over- 
ruling each  of  the  objections  of  defendant  to  the  testimony  of  the  said 
witness,"  was  insufficient,  as  it  was  not  directed  to  any  one  of  the  objec- 
tions to  the  testimony. 

5.  Post  Office  <g=»48(8) — Cbiminal  Offenses — ^Admissibilitt  of  Evidence. 

On  a  trial  for  using  the  malls  in  furtherance  of  a  scheme  to  defraud, 
whereby  persons  would  be  treated  for  diseases,  whether  afflicted  there- 
with or  not,  the  indictment  charged  that  the  scheme  was  devised  in  May, 
1912,  and  that  letters  were  sent  In  execution  thereof  at  different  times 
from  July  to  November  of  that  year.  Held,  that  testimony  of  a  former 
employ^  of  the  concern  with  which  defendant  was  connected,  as  to  de- 
fendant's connection  therewith  and  the  course  of  business  dealing  when 
he  was  so  employed  in  1909  and  1910,  was  not  so  remote  from  the  dates 
charged  in  the  indictment  as  to  be  inadmissible 

6.  Cbiminal   Law   ^=»1147 — Review — ^Discretion — Punishment. 

The  nature  of  a  sentence  In  a  criminal  case  rests  In  the  discretion  of 
the  trial  court,  and  such  discretion  will  not  be  reviewed  by  the  Circuit 
Court  of  Appeals  in  any  case  where  the  punishment  assessed  is  within  the 
statutory  limit. 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

Gideon  M.  Freeman  was  convicted  of  an  offense,  and  he  brings 
error.    Affirmed. 

An  indictment  in  five  counts  charged  that  the  plaintiff  in  error,  doing 
business  under  the  name  of  Dr.  Jordan,  L.  J.  Jordan  Company,  and  Jordan 
Museum  of  Anatomy,  devised  a  scheme  or  artifice  to  defraud,  or  for  obtaining 

^=9For  other  cases  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  Dlgebtn  &  Indexes 
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money  or  property  by  means  of  certain  false  pretenses,  to  be  effected  by  means 
of  the  post-office  establishment  of  the  United  States,  the  substance  of  which 
was  that  he  should  place  or  cause  to  be  placed  advertisements  In  newspapers 
of  general  circulation,  or  in  letters,  booklets,  or  other  prints,  setting  forth  in 
substance  that  Dr.  Jordan  was  a  physician  practicing  in  San  Francisco,  and 
especially  qualified  to  treat  private  diseases  of  men,  and  by  means  of  said 
advertisements,  letters,  booklets,  apd  other  prints  he  then  and  there  Intended 
to  cause  or  Induce  John  Bammer,  J.  P.  Millspaugh,  George  P.  Alberts,  Anson 
Ashford,  and  John  Caroway,  and  divers  other  persons  whose  names  are  un- 
known, and  the  public  generally,  to  open  correspondence  with  Dr.  Jordan  by 
means  of  the  post  office,  relative  to  their  real  or  supposed  ailments,  which 
correspondence  would  be  answered  by  the  supposed  Dr.  Jordan  by  means  of 
letters  placed  In  the  post  office,  stating  that  said  persons,  Irrespective  of 
their  symptoms,  or  whether  they  were  in  health  or  disease,  were  afflicted 
with  diseases  which  he  could,  cure,  and  would  cure  upon  payment  to  him  of 
certain  sums  of  money,  and  the  indictment  set  forth  other  details  to  show  that 
the  scheme  was  fraudulent  It  charged,  further,  that  the  plaintiff  in  error,  on 
July  2,  1912,  for  the  purpose  of  executing  said  scheme,  placed  or  caused  to  be 
placed  In  the  post  office,  to  be  delivered  thereby,  a  certain  letter,  upon  which 
postage  had  been  prepaid,  addressed  to  John  Bammer,  Colusa,  Cal.,  a  copy  of 
which  letter  was  set  out  in  the  indictment.  The  other  four  counts  were  iden- 
tical with  the  first,  except  that  the  letters  were  alleged  to  have  been  mailed  to 
the  other  persons  named  in  the  indictment  Upon  the  trial  the  plaintiff  in  error 
was  found  guilty  as  charged,  and  he  was  sentenced  to  pay  a  fine  of  $1,000  and 
to  be  imprisoned  for  one  year  In  Jail. 

Knight  &  Heggerty  and  Charles  J.  Heggerty,  all  of  San  Francisco, 
Cal.,  for  plaintiff  in  error. 

John  W.  Preston,  U.  S.  Atty.,  and  Annette  Abbott  Adams,  Asst. 
U.  S.  Atty.,  both  of  San  Francisco,  Cal. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,  2] 
It  is  contended  that  the  writing  and  mailing  of  the  letters  which  are 
set  out  in  the  indictment  were  not  criminal,  and  do  not  constitute 
crimes,  for  the  reason  that  the  letters  were  solicited  by  the  United 
States  post  office  inspectors  in  letters  written  by  them  and  sent  through 
the  mails  to  Dr.  Jordan  a$  decoy  letters,  that  the  government  officers 
initiated  the  crime,  and  that  the  case  is  thereby  brought  within  the 
principle  of  the  decisions  of  this  court  in  Woo  Wai  v.  United  States, 
223  Fed.  414,  137  C.  C.  A.  604.  and  Sam  Yick  v.  United  States.  240 
Fed  60,  153  C.  C.  A.  96.  The  ruling  in  each  of  the  cases  so  referred 
to  was  based  upon  the  ground  that  the  government  officers  had  sug- 
gested the  crime  and  induced  its  commission,  and  that  the  offense  did 
not  have  its  origin  in  the  mind  of  the  accused.  The  distinction  be- 
tween those  cases  and  the  case  at  bar  is  plain.  Here  the  accused  was 
suspected  of  being  engaged  in  using  the  mails  in  a  scheme  to  defraud. 
It  was  to  ascertain  whether  such  was  the  case,  and  not  to  suggest  the 
commission  of  a  crime  which  otherwise  would  not  have  been  commit- 
ted, that  the  decoy  letters  were  written.  The  case  comes  clearly  within 
the  doctrine  of  Grimm  v.  United  States,  156  U.  S.  604,  15  Sup.  Ct. 
470,  39  L.  Ed.  550,  in  which  it  was  said: 

"It  does  not  appear  that  it  was  the  purpose  of >  the  post  office  inspector  to 
Induce  or  solicit  the  commission  of  a  crime,  but  it  was  to  ascertain  whether 
the  defendant  was  engaged  in  an  unlawful  business." 


Digitized  by  VjOOQIC 


136  156  C.  C.  A.  REPORTS 

See,  also,  Goldman  v.  United  States,  220  Fed.  57,  135  C.  C.  A.  625, 
and  cases  there  cited. 

The  contention  of  the  plaintiff  in  error  is  further  answered  by  the 
fact  that  in  the  court  below  no  objection  on  the  ground  which  is  now 
urged  was  made  to  the  introduction  of  the  decoy  letters,  nor  was  any 
exception  taken  to  the  instruction  to  the  jury  in  which  it  was  said : 

"It  is  not  material  that  such  letter  or  letters  was  addressed  to  fictitious  per- 
sons and  sent  in  response  to  test  letters,  to  decoy  letters  sent  them  by  the 
post  office  inspectors.  It  is  the  business  of  the  executive  officers  of  the 
government  to  see  that  this  law  is  enforced,  and  when  the  Post  Office  Depart- 
ment, through  its  representatives,  in  the  discharge  of  their  duty,  learn  or 
suspect  that  any  scheme  to  defraud  is  being  operated  through  the  United 
States  mails,  it  Is  their  duty  to  see  that  the  fraud  is  uncovered." 

[3]  Error  is  assigned  to  the  admission  of  the  testimony  of  Walker, 
a  witness  for  the  prosecution,  as  to  correspondence  which  he  had  with 
the  Jordan  Museum,  and  to  the  denial  of  the  motion  of  plain tiflf  in  er- 
ror to  strike  out  the  testimony  of  the  witness  that  he  took  treatment  in 
person.  Walker,  who  resided  at  San  Jose,  testified  that  he  had  corres- 
pondence with  the  Jordan  Museum,  and  that  he  had  received  letters 
purporting  to  be  from  Dr.  L.  J.  Jordan,  which  letters  he  identified,  and 
that  after  the  first  correspondence  he  visited  the  Jordan  Museum  and 
received  treatment  there  from  a  supposed  Dr.  Jordan,  a  man  who 
looked  very  much  like  the  plaintiff  in  error.  It  is  unnecessary  to 
consider  at  length  the  testimony  given  by  the  witness.  If  it  is  true,  as 
the  plaintiff  in  error  asserts,  that  the  evidence  shows  that  the  treat- 
ment he  received  was  for  an  actual  ailment,  and  was  given  in  good 
faith,  the  evidence  could  not  have  injured  the  plaintiff  in  error;  on 
the  contrary,  its  effect  would  have  been  to  his  benefit.  But  if  the  evi- 
dence indicated  that  the  treatment  was  not  in  good  faith,  and  was  for 
an  alleged  ailment  from  which  the  witness  was  not  suffering,  it  was 
competent  for  the  purpose  of  showing  the  want  of  good  faith  in  the 
conduct  of  the  business  in  which  the  plaintiff  in  error  was  engaged. 
The  evidence  of  the  correspondence  and  evidence  of  the  treatment 
were  also  clearly  admissible  as  tending  to  show  the  intent  with  which 
the  acts  charged  in  the  indictment  were  done.  Colt  v.  United  States, 
190  Fed.  307,  111  C.  C.  A.  205;  Thomas  v.  United  States,  156  Fed. 
897,  84  C.  C.  A.  477,  17  L.  R.  A.  (N.  S.)  720;  Brooks  v.  United  States, 
146  Fed.  223,  76  C.  C.  A.  581 ;  Kettenbach  v.  United  States,  202  Fed. 
377,  120  C.  C.  A.  505,  and  cases  there  cited. 

[4,  5]  The  witness  Boerner  was  called  by  the  government  to  show 
the  course  of  the  business  dealings  of  the  Jordan  Museum,  for  which 
he  occupied  the  position  of  stenographer  from  May,  1909,  to  October, 
1910.  It  is  contended  that  the  testimony  was  incompetent,  for  the  rea- 
son that  the  indictment  charged  the  scheme  to  have  been  devised  in 
May,  1912,  and  the  letters  to  have  been  sent  at  different  dates  from 
July  to  November  of  that  year.  It  is  to  be  observed,  first,  that  the  as- 
signment of  error  is  not  sufficient  to  direct  the  attention  of  the  court 
to  any  particular  error  in  the  admission  of  the  testimony.  It  assigns 
as  error  the  admission  of  testimony  of  the  witness  "as  to  what  was 
done  by  the  defendant  prior  to  1910,"  and  the  refusal  of  the  court  "to 
strike  out  portions  of  said  testimony,"  and  "in  overruling  each  of  the 
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objections  of  defendant  to  the  testimony  of  the  said  witness/*  There 
were  about  20  objections  to  the  testimony,  and  the  assignment  is  not 
directed  to  any  one  of  them. 

But,  irrespective  of  die  defective  assignment,  we  think  all  the  testi- 
mony was  admissible.  Boemer  testified  as  to  a  course  of  dealing 
during  the  time  while  he  was  in  the  employment  of  the  Jordan  Mus- 
eum, which  was  in  harmony  with  that  which  the  evidence  disclosed  as 
to  the  period  covered  by  the  indictment.  He  testified  that  the  plaintiff 
in  error  was  one  of  the  directors  of  the  company  which  carried  on  the 
business,  that  in  his  name  was  issued  the  license  to  do  the  business, 
for  which  $25  was  paid  quarterly,  that  the  plaintiff  in  error  had  au- 
thority to  sign  checks,  and  that  he  received  monthly  his  share  of  the 
profits  of  the  business.  The  time  referred  to  in  the  testimony  of 
Boemer  was  not  so  remote  from  the  dates  charged  in  the  indictment 
as  to  render  the  evidence  inadmissible  to  show  the  course  and  methods 
of  the  business  so  conducted  by  the  plaintiff  in  error  and  his  associ- 
ates, his  relation  to  that  business,  the  sending  out  of  letters  and  circu- 
lars to  correspondents  in  the  forms  that  were  used  in  the  correspond- 
ence referred  to  in  the  indictment,  and,  in  general,  the  commission  of 
offenses  of  the  same  nature  as  those  for  which  the  plaintiff  in  error 
was  indicted. 

It  is  urged  that  the  evidence  is  insufficient  to  prove  the  material 
allegations  of  the  indictment,  and  that  the  court  erred  in  denying  the 
motion  of  the  defendant,  made  at  the  conclusion  of  the  government's 
case,  to  take  the  case  from  the  jury.  The  presentation  of  that  motion 
to  the  court  below  is  ineffectual  to  bring  the  question  of  the  sufficiency 
of  the  evidence  before  this  court,  for  the  reason  that  after  the  motion 
was  denied,  the  plaintiff  in  error  introduced  evidence  on  his  own  be- 
half, and  at  the  conclusion  of  the  whole  case,  did  not  renew  his  mo- 
tion. 

[8]  It  IS  urged  that,  in  consideration  of  the  nature  of  the  testimony, 
this  court  should  modify  the  sentence  and  judgment,  so  as  to  omit  the 
imprisonment  of  the  plaintiff  in  error.  To  this  it  is  to  be  said  that 
the  question  of  the  nature  of  the  sentence  was  one  which  rested  in  the 
discretion  of  the  court  below,  a  discretion  which  will  not  be  reviewed 
in  this  court  in  anv  case  where  the  punishment  assessed  is  within  the 
statutory  limits.  It  is  true  that  in  United  States  v.  Wynn  (C.  C.)  11 
Fed.  57,  and  Bates  v.  United  States  fC.  C.)  10  Fed.  92,  it  was  held  that 
a  Circuit  Court,  on  appeal  from  a  District  Court,  was  not  bound  to 
impose  the  same  sentence  as  was  imposed  by  the  court  below;  hut 
those  rulings  were  made  in  view  of  the  peculiar  language  of  the  third 
section  of  the  act  of  March  3,  1879  (20  Stat.  354,  c.  176),  which  pro- 
vided that: 

**In  case  of  an  aflarmance  of  the  judgment  of  the  District  Court,  the  Cir- 
cuit Court  shaU  proceed  to  pronounce  tinal  sentence  and  to  award  execution 
thereon." 

There  is  no  such  provision  in  the  act  creating  the  Circuit  Court  of 
Appeals.  Those  courts  are  given  only  appellate  jurisdiction  to  review, 
by  appeal  or  by  writ  of  error,  final  decision  in  the  District  Court. 

We  find  no  error.    The  judgment  is  affirmed. 
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<243  Fed.  358) 

CITY  OF  CHICAGO  ▼.  WHITE  TRANSP.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  2,  1917.) 

No.  2421. 

1.  Municipal  Corporations  ^b»723 — Liabilitt  for  Maritime  Tort — ^Effect 

OF  State  Law. 

A  suit  in  admiralty  may  be  maintained  against  a  municipal  corporation 
for  a  tort,  if  a  cause  of  action  is  stated  imder  the  maritime  law,  although 
the  same  acts  of  Its  servants  would  not  constitute  a  cause  of  action 
under  the  local  state  law. 

2.  Municipal   Corporations   ^=s>853 — Liability    in    Admiralty — ^Maritime 

Tool. 

Libelant's  steamer  was  tied  up  for  the  winter  in  the  Chicago  river,  when 
on  a  very  cold  night  a  fireboat  owned  by  the  city,  in  fighting  an  elevator 
fire  on  the  bsmk,  located  near  the  steamer,  so  handled  its  apparatus  that 
her  hold  was  filled  with  water  and  her  deck  and  side  coated  with  ice, 
causing  her  to  sink.  Held,  that  the  injury  was  maritime,  for  which,  if  due 
to  negligence,  the  city  was  liable  in  admiralty. 

3.  Municipal  Corporations  ^=:»853 — Liability  for  Torts — ^Negligence  of 

Servants. 

Evidence  that  the  fireboat  imnecessarily  remained  in  Its  position,  with 
knowledge  by  its  captain  that  the  steamer's  hold  was  filling  and  she  was 
listing  more  and  more  from  the  accumulating  Ice,  and  that  it  was  moved 
only  because  of  fear  of  injury  from  the  sinking  steamer,  held  to  sustain 
a  finding  of  negligence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Suit  in  admiralty  by  the  White  Transportation  Company,  owner  of 
steamer  Arizona,  against  the  City  of  Chicago.  Decree  for  libelant, 
and  respondent  appeals.    Affirmed. 

Chester  E.  Cleveland,  of  Chicago,  III,  for  appellant 
Charles  E.  Kremer,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  KOHLSAAT,  and  ALSCHULER,  Circuit  Judges. 

BAKER,  Circuit  Judge.  [1]  I.  Appellee's  steamer,  the  Arizona, 
was  sunk  in  the  Chicago  river  through  the  alleged  negligence  of  the 
city's  servants  in  the  management  of  one  of  the  city's  fireboats.  By  the 
law  of  Illinois  a  municipal  corporation  is  not  liable  to  the  owner  of 
property  for  negligence  of  firemen  in  the  performance  of  their  duty. 
This,  of  course,  applies  to  acts  within  the  sovereign  dominion  of  Illi- 
nois. In  the  case  of  Workman  v.  New  York  City,  179  U.  S.  552,  21 
Sup.  Ct.  212,  45  L.  Ed.  314,  it  was  held  that  for  every  maritime  tort 
there  is  redress  if  the  admiralty  court  has  jurisdiction  of  the  offending 
person  or  thing;  that,  though  a  libel  in  personam  is  not  maintainable 
against  a  sovereign,  it  is  not  for  lack  of  a  cause  of  action  in  admiralty, 
but  on  account  of  the  sovereign's  immunity  from  process ;  that  a  mu- 
nicipal corporation,  like  private  corporations  and  persons  within  the 
reach  of  the  court,  is  subject  to  process ;  and  therefore  that  a  munici- 
pal corporation  must  respond  to  a  libel  in  personam  if  a  cause  of  action 
is  stated  under  the  maritime  law,  although  the  same  acts  of  its  serv- 
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ants  would  not  constitute  a  cause  of  action  under  the  local  law  of  the 
5tate.    So  the  present  libel  in  personam  was  a  proper  proceeding. 

[2]  II.  At  the  close  of  navigation,  the  libel  alleged,  the  Arizona 
was  laid  up  for  the  winter  at  a  dock  on  the  east  side  of  the  Chicago 
river ;  that  one  night  in  midwinter  a  fire  broke  out  in  a  grain  elevator 
located  on  the  west  bank  of  the  river,  northwest  of  the  Arizona ;  that 
a  gale  was  blowing  from  the  northwest,  and  the  thermometer  registered 
below  zero ;  that  the  fireboat  negligently  took  a  position  in  the  river 
near  the  Arizona,  and  negligently  operated  and  continued  to  operate 
the  fire  apparatus  in  such  a  way  that  the  water  therefrom  ran  into  the 
Arizona's  hold,  and  also  formed  large  masses  of  ice  on  her  decks,  cab- 
ins, rails,  and  port  side,  so  that  she  began  to  list  to  port,  and  finally 
sank,  all  without  fault  of  the  libelant.  The  damages  asked  were  the  ex- 
penses of  raising  and  repairing  her. 

Do  these  allegations  exhibit  a  cause  of  action?  In  the  Workman 
Case  and  in  the  other  citations  by  appellee  (Thompson  Navigation  Co. 
V.  City  of  Chicago  [D.  C]  79  Fed.  984;  Philadelphia  v.  Gavagnin,  62 
Fed.  617,  10  C.  C.  A.  552;  The  Major  Revbold  [D.  C]  111  Fed.  414; 
Port  of  Portland  v.  United  States,  176  Fed.  866,  100  C.  C.  A.  336; 
Island  Transportation  Co.  v.  Seattle  [D.  C]  205  Fed.  993),  the  in- 
juries to  the  libelants'  vessels  occurred  through  collisions;  that  is,  the 
negligence  of  the  municipal  corporations  was  in  the  operation  of  their 
vessels  as  vessels.  Here,  it  is  to  be  observed,  the  sole  negligence  charg- 
ed consisted  in  bringing  the  fire  apparatus  so  near  the  Arizona,  and 
operating  it  in  such  a  way,  as  to  cause  her  to  sink.  No  direct  prece- 
dent has  been  cited  by  counsel  or  found  by  us;  and  so  the  question 
must  be  answered  in  the  light  of  analogies.  If  the  damage  to  the 
Arizona  had  resulted  from  the  operation  of  fire  apparatus  located  up- 
on the  banks  of  the  river,  a  different  question  would  be  presented. 
Here,  however,  not  only  the  Arizona,  but  also  the  instrumentality 
which  injured  her,  was  upon  the  navigable  waters  of  the  United  States. 
In  the  federal  license  of  the  fireboat  there  were  no  provisions  which 
would  exempt  the  city  of  Chicago  from  any  maritime  liability  which 
under  the  same  circumstances  would  fall  upon  a  private  corporation  or 
individual.  It  would  therefore  seem  that,  following  in  the  line  of  the 
principles  declared  in  the  Workman  Case,  a  municipal  corporation  is 
liable  for  any  negligent  act,  committed  on  navigable  waters,  which 
would  render  any  private  corporation  or  any  individual  liable.  And 
as  to  these  latter,  liabiUty  is  created  not  merely  by  the  negligent  han- 
dling of  their  vessels,  but  as  well  by  the  negligent  setting  in  motion  of 
any  force  from  their  vessels  which  causes  an  injury  to  another  vessel 
upon  navigable  waters.  In  The  Chickasaw  (C.  C.)  41  Fed.  627,  a 
steamer,  moored  to  her  wharf  and  with  her  furnaces  fireless,  cut  loose 
a  coal  flat  which  was  lashed  to  her  side ;  the  coal  flat  was  carried  down 
by  the  current  of  the  river  and  drifted  against  and  injured  the  libelant's 
vessel;  and  the  decision  turned  on  the  question  whether  under  the 
evidence  the  act  of  the  Chickasaw's  mate  in  setting  the  coal  flat  adrift 
was  a  negligent  act.  Very  obviously  the  movements  of  the  Chickasaw 
herself  were  not  involved;  but  the  injury  to  the  libelant's  vessel  was 
caused  by  the  impact  of  the  coal  flat.  In  The  Clarita,  23  Wall.  1, 
23  L.  Ed.  146,  a  privately  owned  fireboat  negligently  permitted  a  burn- 
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ing  vessel,  which  the  fireboat  had  taken  in  tow,  to  get  loose  and  to 
drift  near  and  set  fire  to  the  libelant's  bark.  The  negligence  charged 
and  proven  consisted  not  at  all  in  the  lack  of  proper  equipment  or  of 
proper  management  of  the  fireboat  as  a  vessel;  it  consisted  in  the 
failure  to  provide  fireproof  hawsers  which  would  have  enabled  the 
fireboat  to  prevent  the  burning  vessel  from  escaping  and  communicat- 
ing fire  to  other  vessels.  If  any  analogies  may  be  drawn  from  these 
citations  to  the  present  case,  they  certainly  are  not  as  close  as  might 
be  desired ;  but  we  believe  that  they  justify,  if  not  require,  the  applica- 
tion of  the  Workman  decision  to  the  present  libel. 

[3]  III.  The  Arizona  was  tied  with  chains  to  a  dock  on  the  east 
side  of  the  river  about  200  feet  east  southeast  of  the  burning  elevator 
which  was  cm  the  west  side  of  the  river.  South  of  the  burning  elevator 
about  75  feet  was  the  Minnesota  elevator  which  the  fire  marshal  had 
instructed  the  captain  of  the  fireboat  to  save.  Many  other  men  and  ap- 
paratus were  engaged  in  other  assigned  tasks  in  die  general  effort  to 
subdue  and  prevent  the  spread  of  the  fire.  A  gale  of  40  miles  an  hour 
was  blowing  from  the  northwest.  The  fireboat  tied  a  forward  line  to 
a  vessel  lying  south  of  the  Arizona  and  an  aft  line  to  the  Arizona,  so 
that  the  fireboat  lay  on  the  port  quarter  of  the  Arii:ona.  From  this 
position  the  fireboat  threw  water  on  the  south  wall  and  the  south  por- 
tion of  the  east  wall  of  the  burning  elevator.  Spray  from  the  nozzles 
was  blown  upon  the  aft  part  of  the  Arizona,  water  flowed  through  her 
hatches  into  her  hold,  and  ice  formed  on  the  port  side  of  her  deck  and 
cabins.  She  soon  began  to  list,  and  finally,  under  the  weight  of  ice  9 
feet  thick  and  of  the  water  in  her  hold,  she  snapped  her  chains  and 
sank. 

The  fireboat  began  her  operations  about  10  p.  m.  and  continued  fast 
to  the  Arizona  until  about  4  a.  m.    The  Arizona  sank  about  7  a.  m. 

In  the  testimony  of  the  captain  of  the  fireboat  and  of  one  of  his  men, 
it  was  claimed  that  when  they  arrived  the  Arizona  was  already  listing ; 
that  on  examination  her  hold  was  found  to  contain  a  large  quantity  of 
water ;  and  that,  as  she  continued  to  list,  water  came  into  her  through 
seams  in  her  port  side  above  the  water  line.  But  the  testimony  re- 
specting the  Arizona's  condition  before  and  after  the  sinking  clearly 
establishes  that  the  sole  cause  was  the  water  from  the  nozzles  of  the 
fireboat,  and  the  claim  to  the  contrary  is  not  now  urged  by  appellant. 

One  contention  of  appellant  is  that  the  absorption  of  the  men  in 
fighting  the  fire,  together  with  the  darkness  and  smoke,  prevented  them 
from  noticing  and  appreciating  the  increasing  peril  of  the  Arizona. 
Not  long  after  the  fireboat  had  been  in  operation  the  captain  observed 
the  listing  and  sent  men  on  board  the  Arizona.  These  men,  at  the 
captain's  direction,  put  in  siphons  to  draw  water  from  the  hold.  And 
the  captain  saw  that  water  was  being  thrown  in  faster  than  it  was 
being  taken  out ;  that  she  was  sagging  at  the  stern  and  listing  to  port 
more  and  more;  and  that  "there  was  ice  only  at  the  aft  part  of  her 
(right  where  the  fireboat  was),  there  was  no  ice  forward  at  all,  because 
there  was  no  chance  for  ice  there."  And  when  he  finally  quit  the 
Arizona  it  was  because  her  condition  was  such  that  he  thought  she 
might  break  her  chains  at  any  moment  and  imperil  his  fireboat 
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Appellant's  principal  argument  on  the  evidence  is  that  the  position 
taken  by  the  fireboat  was  **necessary  and  the  only  one  suited  for  the 
purpose  of  effectually  extinguishing  the  fire  and  protecting  adjoining 
property."  The  captain  and  others,  as  experts,  gave  that  as  their  opin- 
ion, and  there  was  no  expert  testimony  to  the  contrary.  The  reason 
given  for  the  opinion  was  that  thus  the  streams  of  water  could  be 
thrown  directly  against  the  wind  and  that  this  method  was  the  most 
effective.  If  that  be  accepted  as  true,  nevertheless  the  inquiry  must  be 
extended  to  the  subsequent  circumstances  as  the  continually  increasing 
peril  to  the  Arizona  became  apparent.  From  the  portion  of  the  cap- 
tain's testimony  quoted  in  the  preceding  paragraph,  it  is  evident  that 
the  range  of  spray  from  the  fireboat's  nozzles  was  comparatively  lim- 
ited. Would  a  reasonably  prudent  person  have  persisted  or  would  he 
have  changed  his  position  ?  It  would  seem  that  a  comparatively  slight 
shifting  of  position  would  not  have  materially  interfered  with  the  exe- 
cution of  tfie  fireboat's  assignment  to  save  the  Minnesota  elevator. 
Further,  according  to  the  undisputed  testimony  of  a  witness,  about  1 
a.  m.  "the  wind  changed  around  from  the  northwest  into  a  west  direc- 
tion and  it  changed  the  course  of  the  fire."  So,  according  to  the  cap- 
tain's theory  of  the  greatest  effectiveness,  he  continued  in  a  relatively 
ineffective  position  for  several  hours  before  leaving  the  Arizona ;  and 
it  was  during  those  hours  that  the  Arizona  came  to  the  point  of  immi- 
nent peril.  It  was  only  on  accoimt  of  the  resulting  peril  to  his  fire- 
boat  that  the  captain  left  and  went  to  the  east  side  of  the  river  to  con- 
tinue his  operations.  And  at  that  time,  according  to  the  captain's  own 
testimony,  the  fire  "was  darkened  down,  under  control,  well  under  con- 
trol." If  in  the  first  hours  the  raging  blaze  prevented  him  from  going 
to  the  east  bank  opposite  the  Minnesota  elevator,  it  would  seem  rea- 
sonable to  infer  that  during  a  material  time  preceding  4  a.  m.  he  could 
at  least  have  made  the  slight  shift  necessary  to  avoid  the  further  load- 
ing of  the  Arizona  with  water  and  ice,  because  the  condition  of  hav- 
ing the  fire  "darkened  down  and  well  under  control"  was  not  an  instan- 
taneous occurrence  at  4  a.  m. 

The  principle  for  guidance  was : 

"Where  the  danger  is  great,  the  greater  should  be  the  precaution,  as  prudent 
men  in  great  emergencies  employ  their  best  exertions  to  ward  oflP  the  dan- 
ger."   The  Clarlta,  supra. 

But  the  record  impresses  us  that  the  captain  believed  that  for  any 
damage  he  did  in  operating  the  fire  apparatus  no  action  would  lie,  and 
that  he  acted  accordingly. 

There  is  no  contention  that  appellee  was  in  any  way  at  fault. 

Our  conclusion  is  that  the  evidence  sustains  the  charges  of  negli- 
gence laid  in  the  libel. 

The  decree  is  affirmed. 
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(243  Fed.  362) 

E.  G.  STAUDE  MFG.  CO.  et  al.  v.  LABOMBARDE  et  aL 

(Circuit  Court  of  Appeals,  First  Circuit.    June  7,  1917.) 

No.  1276. 

1.  Courts  ^=>332— Practice— Rules. 

The  Equity  Rules,  whicli  went  into  effect  In  February,  1913,  apply  to 
proceedings  in  causes  then  pending,  as  well  as  those  thereafter  brouight 

2.  Courts  ^=»357— Federal  Courts— Effect  of  Dismissajl— Costs. 

The  time  for  taking  of  depositions  under  equity  rule  47  (198  Fed.  xxxl, 
115  C.  C.  A.  xxxlj  having  expired,  the  cause  was  placed  on  the  trial 
calendar  pursuant  to  rule  56  (198  Fed.  xxxiv,  115  C.  C.  A.  xxxiv).  There- 
after, on  stipulation  of  the  parties  that  the  case  should  be  continued  by 
being  dropped  from  the  trial  calendar  as  provided  in  equity  rule  57  (198 
Fed.  xxxiv,  115  C.  C.  A.  xxxiv),  the  cause  was  ordered  dropped;  the 
order  directing  payment  of  all  costs  by  the  parties.  Rule  57  declares 
that  continuances  beyond  the  term  by  consent  of  the  parties  shall  be  al- 
lowed on  condition  only  that  a  stipulation  be  signed  by  counsel  for  all 
parties  and  that  all  costs  incurred  theretofore  be  paid,  whereupon  an  or- 
der shall  be  entered  dropping  the  case  from  the  trial  calendar,  subject  to 
reinstatement  within  one  year  upon  application  by  either  party,  but,  if 
not  so  reinstated,  the  suit  shall  be  dismissed  without  prejudice  to  a  new 
one.  Neither  party  applied  for  reinstatement  within  the  year.  Held,  that 
both  were  equally  in  default,  and  in  such  case  a  subsequent  order  of  dis- 
missal could  not  assess  defendant's  costs  against  plaintiff. 

Appeal  from  the  District  CxDurt  of  the  United  States  for  the  District 
of  New  Hampshire;   Edgar  Aldrich,  Judge. 

Suit  hy  the  E.  G,  Staude  Manufacturing  Company  and  another 
against  Elie  W.  Labombarde  and  others.  From  the  decree  dismissing 
bill  without  prejudice,  but  awarding  costs  to  defendants  (229  Fed. 
1004),  plaintiffs  appeal.    Reversed  and  remanded,  with  directions. 

Nathan  Heard,  of  Boston,  Mass.  (Maurice  M.  Moore,  of  Boston, 
Mass.,  and  Amasa  C.  Paul,  of  MinneapoHs,  Minn.,  on  the  brief),  for 
appellants. 

George  A.  Rockwell  of  Boston,  Mass.,  for  appellees. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  .HALE,  Dis- 
trict Judge. 

BINGHAM,  Circuit  Judge.  This  is  a  suit  in  equity,  in  which  the 
E.  G.  Staude  Manufacturing  Company,  a  Minnesota  corporation  and 
the  Potdevin  Machine  Company,  a  New  York  corporation,  are  plain- 
tiffs, and  Elie  W.  Labombarde,  of  Nashua,  N.  H.,  and  the  Interna- 
tional Paper  Box  Machine  Company,  a  Maine  corporation,  are  defend- 
ants. 

The  suit  was  begun  in  the  United  States  Court  for  the  District  of 
New  Hampshire  on  August  14,  1911,  charging  infringement  of  let- 
ters patent  and  praying  for  an  injunction  and  an  accounting.  Sep- 
tember 22,  1911,  the  defendant  filed  an  answer,  and  November  6,  1911, 
the  plaintiffs  filed  their  replication.  The  case  being  at  issue  the  plain- 
tiffs took  depositions  to  make  out  a  prima  facie  case  and  filed  them  in 
court  February  14,  1913.    During  the  period  prior  to  and  ending  July 
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9,  1913,  the  defendants  took  the  depositions  of  ten  fact  witnesses  and 
one  expert.  These  depositions  have  never  been  filed  in  court.  Sep- 
tember 13,  1913,  the  case  being  on  the  trial  calendar,  the  parties  agreed, 
as  follows: 

"It  is  hereby  stipnlated  by  and  between  the  parties  In  the  above-entitled 
case  that  the  same  shall  be  continued  from  the  September,  1918,  term  of  this 
court  by  being  dropped  from  the  trial  calendar  as  provided  In  equity  rule  57.** 

September  19,  1913,  the  court  entered  the  following  order: 

"Upon  reading  and  filing  the  foregoing  stipulation,  it  is  hereby  ordered  that 
the  above-entitled  case  be  dropped  from  the  trial  calendar  in  accordance  with 
the  provisions  of  equity  rule  67,  all  costs  to  date  to  be  forthwith  paid  by  the 
parties." 

December  13,  1915,  the  plaintiffs  brought  suit  upon  the  same  letters 
patent  in  the  United  States  Court  for  the  Northern  District  of  Illinois, 
Eastern  Division,  against  the  Chicago  Carton  Company,  a  customer 
of  the  defendants,  charging  infringement.  This  "was  done  upon  the 
supposition  that  rule  57  would  operate  to  dismiss  the  [New  Hamp- 
shire] case."  December  20,  1915,  the  defendants  filed  a  motion  that 
the  time  for  completing  plaintiffs'  evidence  be  limited  to  February  1, 
1916.  December  29,  1915,  the  plaintiffs  filed  a  motion  that  the  case, 
"not  having  been  reinstated  to  the  trial  calendar  within  a  year  from 
the  entry  of  the  order  dropping  the  case  from  the  trial  calendar  on 
Septembier  19,  1913,  be  now  dismissed  without  prejudice."  Decem- 
ber 30,  1915,  after  hearing,  the  court  granted  the  defendants'  motion 
of  December  20,  1915,  and  denied  the  plaintiffs'  motion  of  December 
29,  1915,  and  entered  an  order  limiting  the  time  for  the  taking  of 
plaintiffs'  evidence  in  rebuttal  to  March  1,  1916.  January  10,  1916, 
the  plaintiffs  filed  the  following  motion : 

"And  now  come  the  plaintiffs  and  show  the  court  that,  having  exhibited  their 
bin  In  this  court  against  the  above-entitled  defendants,  who  have  appeared 
thereto,  and  the  defendants  having  prayed  for  no  affirmative  relief,  nor  had 
accrued  to  them  any  substantial  right  since  the  suit  was  commenced,  these 
plaintiffs  are  now  advised  to  dismiss  their  said  bill.  The  plaintiffs  therefore 
move  that  the  said  bill  may  stand  dismissed  out  of  this  court  without  preju- 
dice, and  with  costs  accruing  subsequent  to  the  order  of  September  13,  1913,  to 
lie  taxed  against  the  plaintiffs.'* 

February  8,  1916,  a  hearing  was  had  before  the  court  on  the  plain- 
tiffs' motion  of  January  10,  1916,  and  the  decision  was  reserved.  Feb- 
ruary 19,  1916,  an  opinion  was  filed,  in  which  it  was  ruled  that  "the 
defendants  should  be  indemnified  not  only  for  taxable  costs,  but  for 
incidental  expenses,  including  reasonable  expense  of  counsel  fees, 
which  would  be  lost  in  subsequent  litigation,"  and  a  commissioner  was 
appointed  to  determine  and  report  the  taxable  costs  and  incidental  ex- 
penses. Later  the  commissioner  reported  the  incidental  expenses,  "in- 
cluding reasonable  expense  of  counsel  fees,"  as  $416.29,  and  the  tax- 
able costs  to  be  a  docket  fee  of  $20,  and  travel  and  attendance  at  Lit- 
tleton, Portsmouth,  and  Concord,  three  terms  in  1913,  four  terms  in 
1914,  four  terms  in  1915,  and  three  terms  in  1916,  $94.50;  and  on 
January  30,  1917,  a  final  decree  was  entered  dismissing  the  bill  with- 
out prejudice  to  the  plaintiffs,  and  awarding  that  they  pay  the  def end- 
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ants  the  items  above  stated,  amounting  to  $530.79.  From  this  decree 
the  present  appeal  was  taken. 

[1]  In  their  assignments  of  error  the  plaintiffs  say  that  the  court 
erred  (1)  in  ordering  them  to  pay  to  the  defendants,  as  an  indemnity, 
any  sum  on  account  of  alleged  incidental  expenses ;  and  (2)  in  includ- 
ing as  .taxable  costs  anything  for  travel  and  attendance  of  the  defend- 
ants. The  questions  raised  by  these  assignments  have  been  argued  by 
counsel  as  though  the  authority  of  the  trial  court  in  the  premises  was 
governed  entirely  by  the  general  principles  of  equity  practice  regulat- 
ing such  matters,  and  not  by  the  equity  court  rules  which  went  into  ef- 
fect February  1,  1913,  and  which  are  applicable  to  all  proceedings  in 
causes  then  pending  or  thereafter  brought,  save  in  certain  instances 
with  which  the  proceedings  in  this  case  are  not  concerned. 

[2]  The  real  question,  as  it  seems  to  us,  is  whether  the  court,  in 
view  of  the  facts  appearing  upon  the  record,  had  authority  to  order  a 
dismissal  of  the  suit  other  than  as  directed  in  the  equity  rules  of  1913, 
and  in  particular  rule  57  (198  Fed.  xxxiv,  115  C.  C.  A.  xxxiv). 

Under  rule  47  (198  Fed.  xxxi,  115  C.  C.  A.  xxxi),  a  plaintiff's  deposi- 
tions are  to  be  taken  and  filed  "within  sixty  days  from  the  time  the 
cause  is  at  issue,  those  of  the  defendant  within  thirty  days  from  the  ex- 
piration of  the  time  for  the  filing  of  plaintiff's  depositions,  and  rebut- 
ting depositions  by  either  party  within  twenty  days  after  the  time  for 
taking  original  depositions  expires,"  unless  otherwise  ordered  by  the 
court  or  judge  for  good  cause  shown.  By  rule  56  (198  Fed.  xxxiv, 
115  C.  C.  A.  xxxiv)  it  is  provided  that  after  the  time  has  elapsed  for 
taking  and  filing  depositions  the  case  shall  be  placed  on  the  trial  cal- 
endar, and  that  thereafter  no  further  testimony  by  deposition  shall  be 
taken,  "except  for  some  strong  reason  shown  by  affidavit";  and  by 
rule  57,  after  a  cause  is  placed  on  the  trial  calendar,  it  is  provided  that : 

"Continuances  beyond  the  term  by  consent  of  the  parties  shall  be  allowed 
on  condition  only  that  a  stipulation  be  signed  by  counsel  for  all  parties,  and 
that  all  costs  incurred  theretofore  be  paid.  Thereupon  an  order  shall  be 
entered  dropping  the  case  from  the  trial  calendar,  subject  to  reinstatement 
within  one  year  upon  application  to  the  court  by  either  party,  In  which  event 
it  shall  be  heard  at  the  earliest  convenient  day.  If  not  so  reinstated  within 
the  year,  the  suit  shall  be  dismissed  without  prejudice  to  a  new  one." 

By  the  record  in  this  case  it  appears  that,  after  the  time  had  elapsed 
for  taking  depositions,  the  case  was  placed  upon  the  trial  calendar, 
and  that,  on  September  19,  1913,  an  order  was  entered  dropping  it 
from  the  calendar  pursuant  to  the  agreement  of  the  parties  above  set 
forth,  and  that  neitiier  party  applied  to  the  court  within  the  year  after 
the  order  was  entered  to  have  the  case  reinstated. 

On  such  a  state  of  facts  the  rule  is  explicit  that  "the  suit  shall  be 
dismissed  without  prejudice  to  a  new  one."  No  provision  for  costs, 
on  dismissal  under  such  circumstances,  is  made  in  the  rule,  and  the 
reason  for  the  omission  is  apparent  when  the  facts  upon  which  the  rule 
authorizes  dismissal  are  considered;  for  the  entry  of  dismissal  is  to 
be  made  upon  the  failure  of  the  parties  to  make  application  for  re- 
instatement within  the  year,  and  neither  having  made  the  application, 
both  are  in  default,  so  that  neither  is  entitled  to  costs  against  the  other. 

Being  of  the  opinion  that  the  trial  judge,  in  view  of  equity  rule  57, 
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was  without  authority  other  than  to  dismiss  the  suit  without  prejudice 
to  a  new  one,  it  is  unnecessary  to  consider  whether,  in  the  absence  of 
rule  57,  under  the  general  principles  of  equity  practice,  on  the  facts  in 
this  case,  he  would  have  had  authority  to  make  the  order  of  dismissal 
conditional  upon  the  payment  of  an  indemnity  and  taxable  costs. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  remand- 
ed to  that  court  for  further  proceedings  not  inconsistent  with  this 
opinion;   the  appellants  recover  their  costs  in  this  court 


(243  Fed.  365) 

THE  CLARENCE  L.  BLAKESLEE. 

(Circuit  Court  of  Appeals,  Second  Circuit.     May  8,  1917.) 

No.  24a 

1.  Towage  ®=»11(1) — ^Liabiuty  of  Tug  fob  Injuby  to  Tow — General  Rules 

govebning. 

A  towing  tug  is  not  an  Insurer,  and  negligence  is  not  presumed  because 
of  an  Injury  to  her  tow  not  otherwise  accounted  for,  but  must  be  affirma- 
tively proved;  nor  is  the  tug  liable  for  the  master's  error  of  judgment, 
unless  he  makes  a  decision  which  nautical  experience  and  good  seaman- 
ship would  condemn  as  unjustifiable  at  the  time  and  under  the  circum- 
stances shown. 

2.  Towage  ^=»15<2) — ^LiABiLiTr  fob  Injubt  to  Tow — ^Pboof  of  Negligence. 

Allegations  of  negligence  against  a  tug,  causing  one  of  the  barges  in 
her  tow  to  fill  and  list,  so  that  it  became  necessary  to  cast  her  adrift, 
held  not  sustained  by  the  evidence,  which  rather  tended  to  show  that  her. 
leak  was  caused  by  collision  with  another  barge,  for  which  the  tug  was  not 
in  fault 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  New  York. 

Suit  in  admiralty  by  the  Conklin  &  Foss  Company,  as  owner  of  the 
barge  Ruth,  against  the  steam  tug  Clarence  L.  Blakeslee;  the  New 
Haven  Trap  Rock  Company,  claimant.  Decree  for  libelant,  and  claim- 
ant appeals.    Reversed. 

The  libel  alleged  that  the  boat  Kuth  had  received  injuries  Gistlng  and  los- 
ing her  deck  cargo)  by  going  adrift  while  in  tow  of  claimant's  tug  Blakeslee. 
The  Blakeslee,  with  a  tandem  tow  of  four  boats,  was  on  the  morning  of  No- 
vember 15,  1915,  in  Bridgeport  harbor  bound  for  New  York  City.  The  Ruth 
was  the  hawser  boat,  and  had  under  her  stem  the  No.  38.  The  tow  left 
Bridgeport  about  7  a.  m.  of  the  day  mentioned,  and  at  about  8  p.  m.  the  ftuth 
and  No.  38  were  in  trouble;  the  tow  being  then  off  Shlppan  Point.  Both 
boats  took  In  water  to  such  an  extent  that  they  listed  sufficiently  to  dump 
their  deck  loads  of  crushed  stone.  They  then  righted,  floated  away,  and  were 
subsequently  picked  up,  more  or  less  Injured ;  the  tug  in  the  meantime  having 
proceeded  with  the  remaining  two  scows,  which  were  not  Injured. 

Of  the  allegations  of  negligence  but  three  require  notice:  (1)  That  the  tug 
did  not  seek  shelter  at  Norwalk,  when  off  that  harbor;  or  (2)  did  not  turn 
back  for  shelter  after  having  passed  Norwalk ;  and  (3)  the  tow  was  Improp- 
erly made  up. 

Herbert  Green,  of  New  York  City,  for  appellant 
Frederick  W.  Park,  of  New  York  City,  for  respondent. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

C=»Por  other  casm  —  iam«  topic  ft  KET-NUlf  BER  In  aU  Key-Numbered  DlgesU  ft  Indexee 
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HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
rules  r^arding  litigation  such  as  this  have  been  plainly  and  repeatedly 
stated  by  this  court.  The  mere  fact  that  a  tow  receives  injury  does 
not  render  the  tug  liable ;  libelant  must  affirmatively  prove  negligence, 
which  is  not  presumed  merely  because  the  injury  is  not  otherwise  ac- 
counted for.  The  Winnie,  149  Fed.  725,  79  C.  C.  A.  431.  The  tug  is 
not  an  insurer,  and  is  not  responsible  for  a  master's  error  of  judgment. 
The  W.  E.  Gladwish,  196  Fed.  490,  116  C.  C.  A.  185.  Navigators  are 
not  to  be  charged  with  negligence,  unless  they  make  a  decision  which 
nautical  experience  and  good  seamanship  would  condemn  as  unjusti- 
fiable at  the  time  and  under  the  circumstances  shown.  The  Nannie 
Lamberton,  85  Fed.  983,  29  C.  C.  A.  519.  The  line  of  demarcation 
between  error  of  judgment  and  negligence  is  indicated  in  The  E.  B. 
Conine,  233  Fed.  987,  147  C.  C.  A.  661.  The  Frederick  R.  Ives  (D.  C.) 
25  Fed.  447,  shows  facts  quite  like  this  case. 

When  the  Blakeslee  left  Bridgeport,  the  wind  was  light  and  the 
Sound  smooth.  The  weather  conditions  were  such  as  to  justify  an 
experienced  navigator,  exercising  ordinary  prudence  and  familiar  with 
ordinary  conditions  of  proposed  trip,  to  start  out,  having  in  view  the 
character  of  his  tow.  Re  McWilliams,  74  Fed.  648,  20  C.  C.  A.  580. 
The  only  harbor  of  refuge  for  vessels  such  as  the  Blakeslee  and  her 
tow  between  Bridgeport  and  Greenwich  is  Norwalk.  Norwalk  (Green's 
Ledge)  Light  was  passed  at  4:40  p.  m.  According  to  records  of  the 
nearest  weather  station  (New  Haven)  the  wind  had  risen  to  an  aver- 
age of  23  miles  per  hour  between  3  and  4  o'clock.  It  then  moderated, 
and  from  4  to  6  o'clock  averaged  20  miles.  The  Blakeslee  had  no 
barometer,  but  as  matter  of  fact  the  glass  was  rising,  and  it  is  testified 
by  the  government  observer  that  "with  a  rising  barometer  and  a 
moderating  wind"  it  would  be  a  reasonable  expectation  that  "the  wind 
(would)  die  down  with  the  sun,  and  decrease  in  its  velocity;  in  fact 
that  is  always  invariably  the  rule." 

It  is  shown  by  uncontradicted  evidence  that  the  tow  was  in  no 
trouble  until  after  6  p.  m.  The  wind  then  increased,  and  at  about  7 :30 
p.  m.  the  master  of  the  Ruth  signaled  the  tug  for  help.  The  Blakeslee 
immediately  cast  off  the  towing  hawser,  and  went  back  to  the  Ruth, 
to  be  told  that  the  wife  of  the  master  was  frightened  and  desired  to 
be  taken  off.  The  tug  captain  inquired  how  much  water  there  was  in 
the  Ruth,  and  was  told  four  inches,  a  matter  confessedly  of  no  im- 
portance. The  master  of  the  Ruth  did  not  testify,  but  the  captain  of 
No.  38  did,  and  his  evidence  is  clear  to  the  point  that  when  the  towing- 
hawser  was  thrown  off  the  Ruth  "drifted  underneath  my  bow; 
*  *  *  she  went  up  and  down,  and  she  knocked  a  hole  in  my  bow." 
This  collision  with  the  Ruth  was  the  sole  cause  of  injury  to  No.  38. 
The  tug,  having  picked  up  her  hawser,  resumed  towing,  but  within 
half  an  hour  was  again  signaled,  this  time  by  the  No.  38.  That  boat 
and  the  Ruth  were  then  filling  fast,  and  listing  so  that  further  towage 
was  impossible. 

Contrary  to  expectation,  the  wind  did  not  decrease  after  sundown, 
but  rose  to  an  average  of  25  miles  per  hour  from  6  to  7 ;  23  from  7 
to  8 ;  and  26  from  8  to  9.  We  incline  to  think  that  there  were  squalls 
of  higher  rate  on  the  Sound,  although  the  average  velocity  at  water 
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level  was  probably  less  than  that  observed  at  New  Haven,  where  the 
recording  instruments  are  150  feet  above  sea  level.  The  Ruth  and  No. 
38  were  substantially  similar  vessels ;  the  other  two  boats  were  a  little 
larger.  The  wind  during  the  whole  of  the  afternoon  and  up  to  the 
time  of  injury  was  from  west  to  southwest,  and,  having  regard  to  the 
course  of  the  tow,  produced  a  sea  on  the  beam,  or  a  little  forward 
thereof. 

[2]  Considering  the  allegations  of  negligence,  it  is  said  that  putting 
the  smaller  boat  ahead  was  a  fault;  the  vessel  with  most  freeboard 
should  have  been  on  the  towing  hawser.  The  evidence  does  not  prove 
uniform  practice  in  this  regard ;  but,  even  if  error  was  committed,  the 
direction  of  wind  and  sea  was  such  that  the  leading  boats  were  not  any 
more  exposed  to  the  waves  than  those  further  astern.  There  was  noth- 
ing in  the  weather  compelling  or  reasonably  suggesting  to  the  master 
the  propriety  of  seeking  refuge  in  Norwalk ;  it  was  not  a  fault  to  pass 
that  harbor.  After  6  p.  m.  it  was  no  longer  possible  to  turn  back  to 
Norwalk;  and  by  7:30  p.  m.  it  was  a  shorter  trip,  and  just  as  safe, 
to  keep  on  and  try  for  Greenwich. 

The  controlling  fact  in  this  case  is  that  there  is  no  affirmative  proof 
that  the  injury  to  the  Ruth  was  proximately  caused  by  the  weather. 
The  anxiety  of  the  wife  of  the  Ruth's  master  caused  the  tug  to  lose 
control  of  the  tow.  It  was  not  an  error  to  come  back  when  the  Ruth 
gave  signals  of  distress.  Common  humanity  required  as  much,  if  it 
was  reasonably  possible ;  but  under  the  evidence  it  was  foolishness  for 
the  Ruth  to  give  the  signal.  That  the  slackening  of  the  hawser  caused 
the  Ruth  to  injure  No.  38  is  proven;  it  is  likely  that  she  injured  herself 
at  the  same  moment,  for,  if  tiiere  were  only  four  inches  of  water  in  her 
at  7 :30  p.  m.,  it  seems  impossible  to  account  for  her  being  in  the  same 
condition  as  the  No.  38  at  8  p.  m.,  unless  the  collision  between  the  two 
boats  injured  both. 

However  this  may  be,  libelant  cannot  recover  without  affirmatively 
showing  some  act  of  negligence  on  the  part  of  the  tug,  proximately  re- 
sulting in  injury  to  his  boat.  This  has  not  been  done,  and  the  decree 
below  is  reversed,  with  costs  in  both  courts. 
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(243  Fed.  368) 

In  re  SUPERIOR  JEWELRY  CO. 

In  re  LEWITT  et  aL 

(Clrcalt  Court  of  Appeals,  Second  Circuit.    May  8,  1917.) 

No.  245. 

Bankruptcy  ^=»50— Acts  of  Bankrupicy— Failube  to  Discharge  Lien- 
Time  OP  Accrual  or  Lien. 

A  judgment  creditor  of  a  corporation  having  an  execution  in  the  hands 
of  the  sheriff,  which  under  the  law  of  the  state  (Code  Civ.  Proc  N.  Y.  $ 
1405)  bound  the  personal  property  of  the  judgment  debtor,  filed  a  petition 
in  a  bankruptcy  proceeding  against  a  partnership,  alleging  that  certain 
personalty  in  the  hands  of  the  trustee  was  not  the  property  of  the  bank- 
rupts, but  of  the  judgment  debtor,  and  praying  for  its  release,  that  it 
might  be  subjected  to  his  exe<'ution.  After  a  hearing  such  an  order  was 
nttide,  but  in  the  meantime  the  execution  had  been  returned  unsatisfied; 
an  alias  execution  was  issued  and  levied  on  the  property,  which  was  ad- 
vertised for  sale.  Within  five  daj  s  prior  to  the  date  of  sale,  other  cred- 
itors of  the  corporation  filed  a  petition  in  bankruptcy  against  it,  alleging 
its  failure  to  discharge  the  lien  of  the  levy  as  an  act  of  bankruptcy. 
Held,  that  the  petition  filed  by  the  judgment  creditor  was  in  the  nature 
of  a  creditors*  bill  in  aid  of  the  execution,  and  that  his  Hen  dated  at  least 
from  that  time,  and  .was  not  affected  by  the  return  of  the  execution  and 
the  Issuance  of  an  alias,  nor  by  the  filing  of  the  petition  in  bankruptcy, 
which  was  more  than  four  months  aften\'ard,  and  that  therefore  the  fail- 
ure to  discharge  the  lien  was  not  an  act  of  bankruptcy  available  there- 
under. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  the  matter  of  the  Superior  Jewelry  Company,  alleged  bankrupt. 
From  an  order  dismissing  the  petition  (239  Fed.  373),  Louis  Lewitt  and 
others,  petitioning  creditors,  appeal.     Affirmed. 

On  March  6,  1916,  the  firm  of  Goldberg  &  Sagman  was  in  bankruptcy.  The 
trustee  in  charge  had  physical  possession  of  certain  jewelry,  found  by  him 
(so  far  as  this  record  shows)  with  the  assets  of  said  firmf.  On  the  same  date 
Superior  Jewelry  Company  was,  and  for  nearly  two  years  had  been,  a  corpo- 
ration, against  which  one  Teitelbaum  had  duly  recovered  judgment  In  a  court 
of  the  state  of  New  York.  Upon  this  judgment  Teitelbaum  had  issued  an 
execution  on  February  35,  1916,  which  execution  was  outstanding,  and  In  the 
sheriflTs  hands,  on  said  March  6th.  On  that  date  Teitelbaum  filed  a  petition 
In  the  District  Court,  entitled  in  the  Goldbei'g  &  Sagman  bankruptcy,  setting 
forth  that  the  jewelry  aforesaid  belonged  to  Superior  Jewelry  Company,  and 
not  to  the  bankrupt  estate,  that  the  sheriff  could  not  levy  on  or  otherwise  ap- 
ply said  jewelry  to  the  satisfaction  of  his  (Teltelbaum*s)  judgment  owing  to 
the  bankruptcy  court's  possession  of  the  same,  and  praying  said  court  to  re- 
linquish such  possession  in  favor  of  the  judgment  creditor. 

The  proceedings  on  this  petition  resulted  in  an  order  of  relinquishment, 
made  by  the  referee  on  August  25,  1916,  and  affirmed  by  the  District  Judge 
September  19th.  In  the  meantime  the  sheriff  had,  on  April  14th,  returned 
Teltelbaum's  execution  as  unsatisfied.  This  date  was  much  earlier  than  hear- 
ing on  petition  for  relinquishment.  An  alias  execution  was  issued  July  29th, 
and  was  outstanding  when  the  District  Court  affirmed  the  referee's  order. 
Thereupon,  and  on  September  27th,  the  trustee  of  Goldberg  &  Sagman  permit- 
ted the  sheriff  to  levy  on  the  jewelry,  and  the  same  was  advertised  for  sale 
under  the  execution  on  October  4th.    On  that  day  other  creditors  of  the  Su- 
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perior  Jewelry  Company  filed  this  involuntary  petition  against  their  debtor, 
alleging  as  the  sole  act  of  bankruptcy,  the  failure  of  Superior  Jewelry  Com- 
pany to  "vacate  the  judgment  or  lien"  affecting  said  Jewelry,  within  the  stat- 
utory period  after  September  27th.  Bankruptcy  Act,  §  3,  subd.  3  (30  Stat 
546,  c.  541  [Comp.  St.  1916,  |  9587]). 

Teitelbaum  as  creditor  answered  the  petition,  and  the  District  Court,  hold- 
ing that  the  alleged  act  of  bankruptcy  was  not  proven,  entered  the  order  ap- 
pealed from. 

S.  H.  Immergluck,  of  New  York  City,  for  appellants. 
David  Haar,  of  New  York  City,  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  If  the 
judgment  creditor's  right  or  lien  depends  on  or  arose  from  the  issu- 
ance of  the  alias  execution,  or  the  levy  made  thereunder,  then,  since 
both  issuance  and  levy  were  within  the  four  months  period,  it  may  be 
assumed  (though  not  decided)  that  the  petitioning  creditors  should  pre- 
vail, because  it  was  an  act  of  bankruptcy  not  to  discharge  such  lien 
within  five  days.  If,  however,  Teitelbaum  acquired  a  right  to  or  lien 
upon  the  jewelry  in  question  by  the  issuance  of  his  original  execution, 
or  by  filing  his  successful  petition,  or  by  the  conjoint  effect  of  both 
proceedings,  and  did  not  lose  the  same  by  the  return  of  such  execution, 
then  his  lien  attached  more  than  four  months  before  the  bankruptcy 
of  the  Superior  Jewelry  Company,  and  he  is  unaffected  thereby. 

Since  the  jewelry  in  question  was  personal  property  physically  with- 
in the  jurisdiction  of  the  sheriff  of  New  York  county,  Teitelbaum 
(under  ordinary  circumstances)  had  a  lien  thereupon  or  (in  the  language 
of  the  statute)  the  property  was  "bound  by  the  execution"  from  the 
time  he  delivered  the  process  to  the  sheriff,  i.  e.,  February  15,  1916. 
Code  Civ.  Proc.  §  1405.  The  jewelry  was  in  the  custody  of  the  District 
Court  sitting  in  bankruptcy.  Any  exercise  of  dominion  thereover  by 
the  sheriff  of  New  York  county  would  have  been  unlawful.  Covell 
V.  Heyman,  111  U.  S.  at  182,  4  Sup.  Ct.  355,  28  L.  Ed.  390;  Wiswall 
V.  Sampson,  14  How.  52,  14  L.  Ed.  322.  This  required  Teitelbaum  to 
file  his  petition  in  and  to  the  court  whose  possession  of  the  chattels 
prevented  a  levy  under  his  execution.  The  procedure  was  in  accord 
with  Krippendorf  v.  Hyde,  110  U.  S.  276,  4  Sup.  Ct.  27,  28  L.  Ed. 
145. 

That  petition  was  of  the  nature  of  a  creditors'  bill,  and  specifically 
sought  the  aid  of  the  court  to  remove  the  obstacle  to  the  execution 
created  by  the  possession  of  the  trustee  in  bankruptcy.  That  the  court 
had  power  to  entertain  and  grant  the  petition  is  not  denied,  and  it  is 
certainly  apparent.  Whether  Teitelbaum  could  have  framed  his  peti- 
tion in  any  other  way,  so  as  to  appeal  directly  to  the  bankruptcy  court 
as  one  conducting  proceedings  in  equity  (First  National  Bank  v.  Ab- 
bott, 165  Fed.  852,  91  C.  C.  A.  538,  21  Am.  Bankr.  Rep.  438),  is  not  be- 
fore us  for  decision.  The  petition  as  preiferred  was  substantially  a 
bill  in  aid  of  the  execution,  and  speaks  from  the  time  it  was  filed 
(Freedman's,  etc.,  Co.  v.  Earle,  110  U.  S.  716,  4  Sup.  Ct.  226,  28  L. 
Ed.  301). 
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No  question  could  have  arisen  on  this  point,  had  not  the  proceedings 
under  Teitelbaum's  application  been  so  delayed  that  the  sheriff  re- 
turned the  execution  which  was  outstanding  at  the  date  of  petition 
filed.  This  was  immaterial.  The  fact  that  the  execution  had  been  is- 
sued at  the  time  of  filing  was  necessary  to  jurisdiction.  Jones  v.  Green, 
1  Wall.  330,  17  L.  Ed.  553;  Dunliam  v.  Coxe,  10  N.  J.  Eq.  437,  64 
Am.  Dec.  460.  The  fact  of  return  pending  proceeding  did  not  nullify 
or  abort  the  petition.  Royer  Wheel  Co.  v.  Fielding,  31  Hun  (N.  Y.) 
274;  Home  Bank  v.  Brewster,  15  App.  Div.  338,  44  N.  Y.  Supp.  54. 
See,  also.  Beck  v.  Burdett,  1  Paige  Ch.  (N.  Y.)  305,  19  Am.  Dec.  436; 
McElwain  v.  Willis,  9  Wend.  (N.  Y.)  549;  Crippen  v.  Hudson,  13 
N.  Y.  161.  It  follows  that  no  preference  or  lien  was  created  by  the  act 
of  the  sheriff  in  taking  possession  of  the  jewelry  in  question  on  Septem- 
ber 27th.  The  lien  which  he  enforced  arose  not  later  than  March  6th. 

Therefore  the  Superior  Jewelry  Company  did  not  commit  the  act 
of  bankruptcy  alleged  in  this  petition  for  adjudication,  and  the  order 
appealed  from  was  right,  and  is  affirmed,  with  costs. 


(243  Fed.  370) 

McKEY  V.  BRUNS. 

In  re  GEORGE  C.  BRUNS  00. 
(Circuit  Court  of  Appeals,  Seventh  Circuit    April  10, 1917.) 

No.  2456. 

1.  Corporations  ^=»309(2)— Advances  by  Officers— Liabilitt  of  Corpora- 

tion. 

Where  the  president  and  principal  stockholder  of  a  bankrupt  corpora- 
tion furnished  the  money  with  which  to  carry  out  a  composition,  and  there 
was  nothing  to  show  that  the  advance  was  intended  as  a  gift,  he  had  a 
dalm  against  the  corporation  for  the  money  so  advanced. 

2.  Bankruptcy  ^=»312— Right  to  Prove  Claims— Estoppel. 

A  bankrupt  corporation  effected  a  composition  whereby  |2,500  was  to 
be  paid  to  creditors  in  cash  and  the  balance  of  the  agreed  payment  was  to 
be  paid  in  Installments.  The  president  and  principal  stockholder,  through 
a  personal  loan,  provided  the  $2,500  for  the  cash  payments,  and  in  a  let- 
ter proposing  the  composition  he  stated  that  this  payintent  would  be  raised 
outside  of  the  assets  of  the  company.  Notes  were  executed  for  the  defer- 
red payments,  and,  default  having  been  made,  another  petition  In  bank- 
ruptcy was  filed.  Heldy  that  the  president's  statement  that  the  funds  for 
making  the  cash  payments  would  be  raised  outside  the  assets  <^  the  com- 
pany did  not  estop  hint  from  proving  his  claim  for  the  money  advanced 
to  the  corporation ;  there  being  no  r^resentatlon  that  the  advance  would 
not  be  repaid  by  the  corporation. 

3.  Bankruptcy  ^=:>314(1) — ^Rioht  to  Prove  Clahc— Effect  of  Right  of  Pri- 

ority. 

The  fact,  if  true,  that  the  claims  based  on  the  composition  notes  should 
be  first  paid,  before  payments  of  the  president's  claim,  did  not  prevent 
the  president  from  proving  his  claim  and  having  it  allowed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Bankruptcy  proceeding   against   the  George   C.    Bruns   Company. 
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From  an  order  allowing  the  claim  of  George  C.  Bruns,  Frank  M.  Mc- 
Key,  trustee>  appeals.    Affirmed. 

In  June,  1915,  petition  In  bankruptcy  was  filed  against  Georf:e  O.  Bruns 
CJompany,  a  corporation.  A  composition  was  effected  whereby  the  creditors 
received  in  settiement  of  their  claims  50  per  cent,  thereof,  as  follows:  Ten 
per  cent  in  cash;  10  per  cent.  December  15,  1915;  10  per  cent.  January  15, 
1916;  five  per  cent,  on  the  15th  of  each  of  the  months  of  February,  March, 
April,  and  May,  1916— notes  being  given  for  the  deferred  payments.  It  was 
agreed  by  the  bankrupt,  as  a  condition  of  the  composition,  that  until  the  full 
payment  of  all  the  composition  notes  the  business  of  the  company  should  be 
siq)ervlsed  by  a  committee  of  the  creditors,  and  that  in  case  of  default  in 
payment  of  any  of  the  notes,  then  after  15  days  the  committee  be  authorized 
to  take  possession  of  the  company's  assets,  and,  in  the  discretion  of  the  com- 
mittee, dispose  of  san:fe,  and  pay,  first,  its  expenses;  second,  all  of  the  com- 
I)osltion  notes.  Including  a  note  held  by  the  committee  for  expenses  theretofore 
Incurred;  and  the  balance.  If  any,  to  the  attorneys  for  the  company.  When 
the  composition  became  effective  the  bankruptcy  proceedings  were  discontin- 
ued, and  the  property  of  the  corporation  was  turned  over  to  the  company, 
which  thereupon,  under  the  general  direction  of  the  creditors'  commflttee,  con- 
tinued to  run  the  business,  selling  some  of  the  goods  on  hand,  buying  some 
new  goods,  and  Incurring  some  further  Indebtedness.  The  10  per  cent  cash 
pa3rment  amounting  to  $2,500,  was  provided  by  appellee  George  O.  Bruns, 
president  and  principal  stockholder  of  the  company,  through  a  loan  to  him 
personally,  and  In  the  letter  which  Bruns  sent  out  to  the  creditors,  proposing 
the  con^Sosition,  it  was  stated  that  the  |2,500  to  make  the  first  payment 
would  be  raised  outside  of  the  assets  of  the  company. 

Default  being  made  In  the  payment  of  the  composition  notes,  which  matur- 
ed February  15th,  and  the  committee  being  unable  to  readi  an  agreement  for 
further  continuance  of  the  business,  on  March  31,  1916,  tlie  conAnittee,  on  be- 
half of  the  creditors,  filed  another  petition  In  bankruptcy  against  the  com- 
pany, under  which  It  was  declared  a  bankrupt,  and  the  appellant  herein  duly 
chosen  trustee.  Under  date  of  October  30,  1915,  the  company,  by  Bruns,  Its 
president  executed  a  note  to  Bruns  for  $2,500,  representing  the  amount  which 
Bruns  had  borrowed  and  turned  over  for  the  purpose  of  making  the  first  pay- 
ment in  case  the  composition  was  carried  through.  The  Iward  of  directors 
of  the  bankrupt  did  not  authorize  such  note  to  Bruna  In  the  present  bank- 
ruptcy proceeding  Bruns  filed  this  note  as  a  claim  against  the  bankrupt  estate. 
To  the  claim  so  filed  the  trustee  made  objection  upon  the  following  grounds : 
"First  said  claim  is  colorable,  fictitious,  and  invalid ;  seamd,  said  George  C. 
Bruns  Is  estc^ped  from  making  said  dalm" — and  asking  that  the  claim  be  dis- 
allowed In  its  entirety.  The  referee  In  bankruptcy  disallowed  the  claim,  and 
on  review  the  District  CJourt  ordered  the  claim  allowed.  By  this  proceeding 
it  Is  sou^t  to  reverse  the  order  of  the  District  Court  allowing  this  claim 

Henry  J.  Darby,  of  Chicago,  111.,  for  appellant 
James  Rosenthd,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1]  There  is  nothing  in  the  record  from  which  it  may  be  concluded 
that  the  $2,500,  which  Bruns  advanced  to  make  the  first  payment,  was 
intended  by  him  as  a  gift  to  the  corporation ;  and,  this  being  so,  clear- 
ly Bruns  had  a  claim  against  the  corporation  for  the  money  he  thus 
advanced  for  its  benefit,  and  as  the  result  of  which  the  company  was 
enabled  to  compromise  the  claims  against  it,  and  to  resume  its  busi- 
ness freed  from  the  bankruptcy  proceedings. 
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It  IS  urged  that  the  note  is  invalid,  because  the  board  of  directors 
did  not  authorize  it  to  be  given.  But  the  note  is  of  no  necessary  con- 
sequence, since  it  is  the  consideration,  rather  than  the  note  itself,  with 
which  we  are  actually  concerned.  The  claim  is  neither  colorable,  fic- 
titious, nor  invalid,  and  the  trustee's  first  objection  is  not  sustained. 

[2]  Respecting  the  second  objection,  that  Bruns  is  estopped  from 
making  the  claim,  reliance  is  placed  mainly  upon  his  representation  to 
the  creditors  that  funds  for  making  the  first  cash  payment  of  $2,500 
were  no  part  of  the  assets  of  the  corporation.  This  was  not  directly 
or  indirectly  any  representation  that  the  person  advancing  this  money, 
primarily  for  the  benefit  of  the  corporation  and  to  help  settle  its  debts, 
would  not  have  therefor  a  claim  against  the  corporation.  We  find  noth- 
ing in  the  record  to  warrant  the  contention  that  Bruns,  or  any  one 
else  who  would  thus  advance  the  money,  should  not  be  repaid  by  the 
corporation,  and  nothing  because  of  which  Bruns  is  estopped  from 
making  claim  for  it. 

[3]  Much  of  appellant's  brief  is  devoted  to  showing  that,  out  of  the 
assets  of  the  bankrupt,  the  claims  based  on  the  composition  notes 
should  be  first  paid  before  appellee  receives  anything.  However  this 
may  be,  appellant's  right  to  exhibit  his  demand,  and  to  have  it  al- 
lowed as  a  claim  against  the  bankrupt,  is  in  no  wise  dependent  upon 
the  order  of  payment  as  between  the  various  creditors  of  the  bank- 
rupt. His  claim  was  provable,  whether  ultimately  payable  first  or  last 
The  objections  of  the  trustee  do  not  purport  to  raise  any  question  of 
rank  of  the  respective  claims  as  to  each  other,  nor  does  it  appear  that 
any  of  the  other  creditors  who  are  directly  interested  in  the  question 
are  asserting  any  right  of  priority  over  appellee ;  neither  does  the  or- 
der of  allowance  of  Bruns'  claim  assume  to  deal  with  any  such  ques- 
tion. 

The  District  Court  properly  allowed  the  claim,  and  its  order  of  al- 
lowance is  affirmed. 
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(243  Fed.  373) 

TWENTIETH  CENTURY  MACHINERY  CO.  T.   LOEW  MFG.  CO. 

(Clrcvdt  Court  of  Apfpeals,  Sixth  Circuit    May  8,  1917.) 

No.  2854. 

1.  Patents  ^=»51(1>— Anticipation— Pbiob  Knowledge  or  Use. 

A  patent  is  void  for  anticipation  if  the  patented  machine  or  its  equiva- 
lent was  known  and  used  in  this  country  by  a  single  person  pricw  to  its 
invention  or  discovery  by  the  patentee. 

2.  Patents  ^=>62— Anticipation— Burden  and  Measure  of  Proof. 

As  respects  an  unpatented  device,  claimed  to  be  a  complete  anticipation 
of  a  patent  in  suit  and  depending  as  to  its  existence  and  use  upon  oral 
testimony,  the  proof  nmst  be  clear,  satisfactory,  and  beyond  reasonable 
doubt 

S.  Patents  «=»62— Anticipation— Evidence  to  Carry  Back  Invention. 

Where  the  existence  of  an  anticipating  machine  is  shown  with  certainty 
In  an  infringement  suit,  it  is  necessa^F  for  complainant  to  carry  the 
date  of  his  invention  back  to  a  prior  date  by  uneQuivocal  and  convincing 
proofs,  and  to  show  that  he  thereafter  exercised  reasonable  diligence  in 
reducing  his  conception  to  practice. 

4.  Patents  ^=»9G(5) — Prioritt— Diligence  in  Reduction  to  Practice. 

Diligence  is  of  the  essence  of  a  proper  relation  between  the  conception 
and  reduction  to  practice  of  an  invention,  and  must  consist  of  a  degree 
of  rffort  that  can  fairly  be  characterized  as  substantially  one  continuous 
act 

5.  Patents  ^=»59— Anticipation— Evidence  to  Support  Defense. 

A  defendant  has  the  same  right  to  show  the  time  of  conception  of  an 
unpatented  anticipating  device,  and- diligence  in  reducing  it  to  practice, 
as  complainant  has  to  do  the  same  in  respect  to  the  patented  device. 

6.  Patents  ^=»328— Validity— Boitle-Soaking  Machine. 

The  Volz  patent,  No.  736,037,  for  a  bottle-soaking  nftichine,  held  void 
for  anticipation,  in  view  of  the  prior  art,  and  especially  of  an  unpatented 
machine. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Ohio;   John  H.  Clarke,  Judge. 

Suit  in  equity  by  the  Twentieth  Century  Machinery  Company  against 
the  Loew  Manufacturing  Company.  Decree  for  defendant,  and  com- 
plainant appeals.    Affirmed. 

S.  E.  Hibben,  of  Chicago,  111.,  for  appellant 
S.  J.  Cox,  of  New  York  City,  for  appellee. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
HOLLISTER,  District  Judge. 

WARRINGTON,  Circuit  Judge.  This  was  a  suit  for  infringement 
of  a  patent.  The  subject  of  the  patent,  No.  736,037,  was  devised  by 
Simon  Volz  and,  in  virtue  of  direct  and  mesne  assignments,  the  patent 
was  granted  to  the  appellant  August  11,  1903.  The  device  is  entitled 
in  the  letters  patent  a  "bottle-soaking  machine."  The  pleadings  in 
terms  embrace  the  issues  of  validity  and  infringement  as  *to  all  the 
claims;  but  the  charge  of  infringement  was  limited  at  the  trial  to 
claims  2,  4,  7,  15,  and  21.    The  decree  adjudged  these  claims  void  "for 
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want  of  patentable  novelty  and  invention,"  and  dismissed  the  bill  of 
complaint.  The  plaintiff  below,  the  Twentieth  Century  Company,  ap- 
peals. 

At  the  date  of  the  patent  in  suit  patented  bottle-soaking  machines 
were  in  general  use,  chiefly  in  beer-bottling  plants,  though  also  in  plants 
used  for  bottling  other  liquids,  such  as  mineral  waters,  ginger  ale,  and 
the  like.  These  machines,  including  the  one  in  suit,  were  designed 
through  mechanical  means  to  cleanse  both  the  inside  and  outside  of 
previously  used  bottles  by  conveying  them  into  and  through  tanks  con- 
taining, for  instance,  a  caustic  soda  solution,  and  thence  to  a  rinsing- 
tank  into  which  the  bottles  were  in  most  cases  automatically  discharged, 
thus  fitting  them  for  reuse.  The  machines  alluded  to  differ  of  course 
in  mechanism,  but  they  were  all  designed  to  accomplish  the  same  result. 
References  to  some  of  these  prior  patents  are  given  in  the  margin.* 
An  obvious  difference  between  the  machine  in  suit  and  the  machines 
thus  far  referred  to  consists  in  the  manner  in  which  the  cleansing 
tanks  are  disposed ;  the  tank  of  the  former  being  placed  and  used  in 
a  vertical,  while  the  tanks  of  the  latter  are  maintained  in  a  horizontal, 
position;  and  among  the  advantages  claimed  in  respect  of  the  device 
in  suit  over  the  old  devices  are  (1)  reduction  in  floor-space;  (2)  avail- 
ability of  the  machine  for  elevator  purposes,  since  the  bottles  may  be 
placed  in  the  machine  at  the  botton  floor  and  carried  through  the 
cleansing  solution  in  the  vertical  tank  to  an  upper  floor  and  there  auto- 
matically discharged  into  the  rinsing-tank  in  a  condition  for  reuse. 
The  difference  thus  pointed  out  is  regarded  by  plaintiff  as  one  of  the  im- 
portant features  of  the  patent  in  suit ;  it  is  fully  stated  in  the  specifi- 
cation : 

"Heretofore  the  tanks  of  bottle-soaking  machines  have  been  arranged  in 
a  horizontal  position  upon  the  floor,  and  the  large  size  required  for  their  pnr- 
poses  has  consunoPed  considerable  floor-space,  the  head  room  or  space  above  the 
tank  not  being  of  course  utilized.  Again,  the  bottles  arrive  in  the  works  or 
establishment  at  the  lower  floor,  and  the  same  are  required  for  bottling  on 
an  upper  floor,  more  generally  the  next  or  second  floor,  the  bottle-cleansing 
occurring  on  either  the  lower  floor  or  the  next  floor.  However,  In  either 
case  several  handlings  of  the  bottles  are  required,  entailing  considerable 
labor  and  expense.  My  machine  is*  designed  to  obviate  the  above-stated  ob- 
jections, and  to  this  end  the  tank  is  arranged  vertically  and  extends  from 
floor  to  floor,  thereby  consuming  a  minimum  antoimt  of  floor-space  and  utiliz- 
ing the  head  room,  and,  further,  the  construction  Is  such  that  the  bottles  may 
I  e  fed  at  the  lower  floor,  then  carried  through  the  tank  and  cleansed,  and 
eventually  discharged  or  delivered  automatically  at  the  upper  floor  where  re- 
quired for  use.  The  arrangement  is  also  such  that  the  bottles  nttiy,  If  desired, 
be  fed  to  the  machine  at  the  upper  floor." 

Other  differences  are  pointed  out  and  relied  on  by  counsel  to  distin- 
guish the  Volz  construction  from  the  earlier  machines  referred  to. 
These  differences  may  be  readily  seen  in  Loew  Supply  &  Mfg.  Co.  v. 

1  No.  647,082,  Goetz,  April  10,  1900— "bottle-washing  machine^;  No.  676,920. 
Schrelber,  June  25,  1901— "bottle-cleaning  machine" ;  No.  687,655,  Scheid,  No- 
vember 26,  1901 — "bottle  washing  and  sterilizing  apparatus";  No.  688,740, 
Kissel  and  Parsons,  December  10,  1901 — "bottle  washing  and  sterilizing  ma- 
chine":  No.  690,563,  Cobb,  January  7,  1902— "bottle- washing  madiine";  No. 
691,371,  Goetz,  March  4,  1902— "bottle-cleaning  machine." 
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Fred  MiUer  Brewing  Co.,  138  Fed.  886,  71  C.  C.  A.  266  (C.  C.  A.  7), 
where  it  was  held  that  the  Cobb  patent,  supra,  No.  690,563,  for  a 
bottle-washing  machine,  was  not  infringed  by  the  Volz  machine;  a 
drawing  of  each  of  the  machines  is  there  shown.  Admittedly  the  va- 
lidity of  the  letters  patent  covering  the  Volz  machine  was  not  in  issue 
in  that  case.  The  question  was  simply  whether  the  Volz  machine  in- 
fringed the  Cobb  patent ;  but  the  crowded  condition  of  the  bottle-soak- 
ing machine  art,  certainly  as  to  machines  like  Cobb's  comprising  the 
horizontal  cleansing  tank,  was  thus  pointed  out  by  Judge  Baker  (138 
Fed.  889,  71  CCA.  269): 

•There  is  room  for  such  an  adapter  to  have  only  a  specific  patent  for  his 
particular  form  of  adaptation,  and  he  is  not  privileged  to  exclude  others  from 
gleaning  in  the  same  general  field.  ♦  ♦  ♦  The  claims  in  suit,  if  consti-ued 
generically,  would  be  void ;  limited  to  the  specific  form  of  adaptation,  we  do 
not  find  them  infringed." 

In  the  instant  case  advantages  other  than  those  already  mentioned 
are  claimed  in  respect  of  the  Volz  machine.  For  example,  it  is  in- 
sisted as  to  his  upright  tank :  The  cleansing  solution  is  kept  clearer, 
more  evenly  heated,  more  active,  and  consequently  more  effective,  in 
the  vertical  than  in  the  horizontal  tank ;  the  chains  carrying  the  bottle- 
racks  are  more  easily  balanced  and  less  liable  to  drag,  and  hence  more 
economically  operated,  in  the  vertical  than  in  the  horizontal  type.  As 
to  Volz's  bottle-racks :  They  are  rectangular  in  form  and  composed  of 
metal,  two  of  their  opposed  sides  comprising  open  frame-work,  the 
other  two  sides  being  of  sheet-metal  containing  circular  openings  which 
on  one  side  are  suitable  in  size  to  receive  the  bodies  of  the  bottles  and 
on  the  opposite  side  to  receive  the  necks  of  the  bottles ;  each  rack  is 
provided  at  its  central  transverse  axis  with  fastening  lugs  for  securing 
it  in.position  between  the  two  endless  conveyer-chains,  and  is  also  dis- 
posed at  an  oblique  angle  to  the  plane  of  the  chains ;  thus  the  racks  are 
in  succession  presented  in  a  downwardly  inclined  position  to  the  oper- 
ator at  the  feeding  point ;  the  bottles  with  the  necks  thrust  through  the 
racks  are  held  by  gravity  in  their  upward  movement  on  the  outside  of 
the  tank  until  they  pass  sprocket-wheels  21,  when  the  oblique  position 
of  the  bottles  is  reversed,  and  they  are  held  in  place  in  their  downward 
passage  into  the  tank  by  contact  between  their  bottoms  and  a  guard 
suitably  disposed;  this  movement  is  continued  thence  until  sprocket- 
wheels  S3  are  passed,  when  the  bottles  are  carried  upwardly  again  (in 
the  same  positon  as  in  their  first  upward  movement)  to  sprocket-wheels 
16  and  thence  downwardly  again  with  their  bottoms  in  contact  with  a 
guard  until  they  are  automatically  discharged  into  the  rinsing-tank. 
See  Fig.  1  of  Volz  patent  drawings,  138  Fed.  at  887,  71  C.  C.  A.  266. 
The  relation  of  this  general  description  of  the  Volz  device  to  the  claims 
of  the  patent  is  sufficiently  illustrated  by  reference,  for  example,  to 
claims  2  and  15,  copied  in  the  margin.2    By  extending  the  necks  of  the 

<  "2.  A  bottle-soaking  machine  comprising  a  vertical  tank,  rolling  supports 
arranged  above  two  opposite  sides  of  the  tank,  a  rolling  support  arranged 
within  the  tank,  an  endless  bottle  cwiveyer  traveling  over  said  supports  and 
around  two  opposite  sides  and  bottom  of  the  tank,  and  a  rinsing-tank  located 
in  close  proximity  to  one  of  the  rolling  sTQ>ports  which  are  situated  above  the 
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bottles  through  the  openings  in  the  racks,  as  stated,  it  is  contended  that 
in  the  movement  of  the  bottles  through  the  cleansing  operation  abrasion 
of  their  crown-rims  is  substantially  avoided  and  their  condition  for  re- 
capping better  preserved;  also  that  this  method  of  preserving  the 
crown-rims  and  of  exposing  the  inside  and  outside  of  the  bottles  to  the 
cleansing  solution  is  superior  to  that  involved  in  the  closed  form  of 
bottle  pockets  used  in  the  horizontal  tanks. 

It  is  to  be  observed,  however,  that  the  idea  of  a  vertical  instead  of  a 
horizontal  tank  in  which  to  cleanse  bottles  did  not  originate  with  Volz. 
The  Dumke  patent.  No.  530,583,  of  December  11, 1894,  was  for  a  bottle- 
washing  machine  comprising  a  vertical  tank ;  and,  although  the  general 
appearance  of  the  machine  differs  from  that  of  the  Volz  machine,  the 
essential  operating  features  of  the  machines  are  very  much  alike. 
For  instance,  their  sprocket-wheels  and  endless  chains  are  similarly- 
disposed  ;  mechanical  equivalency  is  found  in  the  transversely  adjusted 
bottle-boxes  of  the  Dumke  machine  and  the  transversely  secured  bot- 
tle-racks of  the  Volz  machine.  True,  the  means  of  holding  the  bottles 
in  place  in  the  two  devices  differ,  yet  in  both  the  bottles  are  held  in  a 
position  oblique  to  the  plane  of  the  chains,  and  are  conveyed  similarly 
through  the  tank  and  thereaft^er  automatically  discharged.  True,  also, 
Dumke  provided  for  feeding  and  discharging  the  bottles  on  the  same 
floor,  feeding  on  one  side  and  discharging  on  the  opposite  side  of  the 
machine ;  but  it  is  apparent  from  the  drawings  that  the  bottles  might 
have  been  discharged  as  readily  at  an  upper  floor  as  upon  the  same 
floor;  indeed,  the  specification  distinctly  contemplated  by  way  of 
illustration  a  distance  of  15  feet  between  the  centers  of  the  upper  and 
lower  sprocket-wheels ;  and  any  necessity  for  use  of  the  cleansed  bot- 
tles on  an  upper  floor  would  seem  to  have  been  plainly  suggestive  of 
such  a  change  in  place  of  delivery.  We  observe,  further,  that  the 
Dumke  machine  is  called  a  "bottle-washer,"  and  the  use  of  water  alone 
in  the  tank  is  mentioned  in  the  specification,  but  the  machine  is  to  be  so 
gauged  in  its  operation  as  to  submerge  the  bottles  for  a  long  period  of 
time  and  so  as  to  insure  "a  very  thorough  cleansing" ;  and,  whatever 
may  be  said  of  any  difference  in  cleansing  qualities  of  the  two  ma- 
chines, this  can  only  be  a  matter  of  degree.  The  patent  of  Warning, 
No.  663,142,  December  4,  1900,  a  "machine  for  cleaning  lye  from  the 
exterior  of  lye-containing  cans,"  shows  a  vertical  tank  having  sprocket- 
wheels  above  its  top  and  sprocket-wheels  within  and  near  the  bottom  of 

sides  of  the  tank,  said  conveyer  being  arranged  to  receive  bottles  along  one 
of  the  side  stretches  of  the  conveyer  outside  the  tank,  and,  after  carrying 
them  through  the  tank,  to  discharge  them  directly  into  the  rinsing-tank  where- 
by the  bottles  are  not  given  an  opportunity  to  dry." 

"15.  A  bottle-soaking  machine  comprising  a  tank,  an  endless  conveyer  ar- 
ranged to  travel  therein,  a  series  of  bottle-racks  operatively  connected  with 
the  conveyer  and  arranged  transversely  and  obliquely  to  the  plane  or  line 
of  travel  of  the  conveyer,  a  guide  arranged  within  the  tank  adjacent  the 
line  of  travel  of  the  conveyer  to  prevent  the  bottle  fromf  falling  out  of  their 
racks,  each  rack  consisting  of  a  frame  having  on  its  Inner  or  rear  side  a  series 
of  openings  larger  than  the  necks  of  the  bottles  and  through  which  such  bot- 
tle-necks pass  and  project." 
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the  tank,  endless  conveyer-chains  passing  around  the  wheels,  openwork 
buckets  connected  to  the  chains  for  carrying  the  cans  through  hot  water 
contained  in  the  tank  and  finally  discharging  the  cans  automatically  into 
a  receiving  trough.  And  the  Volz  plan  of  uniting  the  feature  of  an 
elevator  with  that  of  a  bottle-soaking  machine — ^that  is,  of  associating 
a  vertical  or  upright  tank  with  conveyer-chains  and  bottle-racks  both  for 
cleansing  bottles  and  elevating  them  from  one  floor  to  another — is 
not  only  ascribable  to  the  teachings  of  the  Dumke  patent,  but  in  prac- 
tical effect  was  an  adaption  of  Dodge's  elevator,  patented  February  8, 
1881,  No.  237,501 ;  and,  further,  as  ]ndge  Baker  points  out  in  the 
Loew  Supply  Co.  Case,  supra,  138  Fed.' at  889,  71  C.  C.  A.  266,  "Volz's 
rack  is  an  adaptation  of  Dodge's  integral  centrally-secured  buckets 
to  bottle-holding  purposes."  Moreover,  there  is  evidence  tending 
strongly  to  show  that  in  the  summer  of  1901  the  defendant  circulated 
among  the  brewers  and  brewmasters  throughout  this  country,  Mexico 
and  Canada,  printed  publications  and  diagrams  of  a  bottle-soaking  ma- 
chine which  was  designed,  by  means  of  an  endless  conveyer  suitably 
disposed  and  operated  over  sprocket-wheels,  to  receive  bottles  at  one 
floor,  pass  them  through  a  horizontal  tank,  and  thence  to  an  upper  floor, 
where  they  were  to  be  automatically  and  directly  discharged  into  a  rins- 
ing tank ;  and,  in  view  of  the  number  of  witnesses  produced  and  their 
apparent  familiarity  with  circumstances  calculated  to  enable  them  to 
fix  time  and  place  in  connection  with  the  production  and  circulation  of 
the  printed  publications  and  diagrams  themselves,  it  must,  in  relation 
with  the  other  matters  before  pointed  out,  be  concluded  that  Volz's 
idea  of  associating  the  feature  of  an  elevator  with  a  bottle-soaking  ma- 
chine was  not  new. 

Now,  when  the  state  of  the  art  thus  far  commented  on  is  considered, 
it  is  clear  that  at  the  time  Mr.  Volz  designed  his  machine  there  was  but 
slight  room  for  material  advancement ;  certainly  if  his  device  was  not 
in  reality  anticipated,  the  elements  of  his  claims,  as  well  as  the  result 
he  achieved  were  old;  and  his  combination  was  so  nearly  in  identity 
with  the  prior  art  as  to  admit  at  most  of  only  a  restricted  construction 
of  the  claims  in  issue.  We  say  this  in  full  recognition  of  the  rule  that 
invention  may  consist  in  combining  old  elements  so  as  to  produce  either 
a  new  and  beneficial  result  or  an  old  result  in  a  new  and  substantially 
better  way.  Proudfit  Loose-Leaf  Co.  v.  Kalamazoo  Loose-Leaf  B.  Co., 
230  Fed.  120,  127,  144  C.  C.  A.  418  (C.  C.  A.  6),  and  citations.  Before 
passing  upon  the  question  of  patentability,  however,  we  shall  have  to 
consider  an  unpatented  machine  which  is  claimed  to  be  a  complete  an- 
ticipation of  the  patent  in  suit.  This  machine  comprises  a  tank  divided 
into  four  compartments  which  are  in  part  vertical  and  in  part  oblique, 
but  all  greater  in  height  than  width ;  a  bottle  conveyer  composed  of  two 
parallel  endless  chains  with  bottle  receptacles  or  racks  disposed  be- 
tween and  with  their  ends  bolted  to  the  chains,  such  receptacles  hav- 
ing a  series  of  openings  on  one  side  with  a  series  of  openings  in  regis- 
try therewith  on  the  opposite  side  and  so  forming  pockets  into  which 
the  bottles  are  inserted  with  their  necks  protruding.  The  chains  in 
their  travel  aroimd  the  outer  sides  and  bottom  of  the  tank  are  suitably 


Digitized  by  VjOOQIC 


1  58  156  C.  C.  A.  REPORTS 

guided  and  sustained,  and  in  their  travel  downwardly  and  upwardly 
through  each  of  the  compartments  they  pass  over  sprocket-wheels 
properly  disposed.  The  course  of  the  chains  along  the  outside  of  the 
front  and  rear  elevations  of  the  tank  and  within  each  of  the  conq)art- 
ments  is  oblique.  The  bottle-racks  extend  on  both  sides  of  the  respec- 
tive chains,  and  the  bottles  are  held  in  place  in  portions  of  their  course 
by  gravity  and  in  the  other  portions  by  guards  appropriately  placed. 
While  at  first  the  pockets  were  not  oblique  to  the  plane  of  the  chains, 
substantially  the  same  eflfect  was  secured  through  the  oblique  paths  of 
the  chains ;  and  this  feature  was  shortly  afterward  changed  by  arrang- 
ing the  bottle-pockets  obliquely  to  the  plane  of  the  chains.  Bottles  are 
fed  into  the  pockets  at  one  end  of  the  machine,  and  after  passing 
through  the  compartments  of  the  tank  are  automatically  discharged  di- 
rectly into  a  rinsing-tank  at  the  opposite  end.'  It  is  true  that  this  is  a 
single-floor  machine,  but  the  evidence  shows  that  the  feature  of  elevat- 
ing the  bottles  to  an  upper  floor  before  automatically  discharging  them 
involves  only  an  extension  of  the  conveyer  and  removal  of  the  rinsing- 
tank  ;  and  since  the  idea  itself  was  not  new  in  the  art  at  the  date  of  the 
patent  in  suit,  any  need  of  such  a  plan  was  well  within  the  scope  of 
mechanical  skill.  Apart  then  from  the  question  of  priority,  presently 
to  be  considered,  it  is  safe  to  say  that  in  practical  eflfect,  certainly  in 
every  patentable  sense,  the  machine  embodies  the  patent  in  suit;  in- 
deed, the  controversy  upon  this  part  of  the  case  is  not  so  much  as  to 
patentable  identity  of  the  two  machines  as  it  is  with  respect  to  a  ques- 
tion of  priority  in  conception  and  reduction  to  practice  of  the  ma- 
chines. In  saying  this  we  have  in  mind  a  statement  in  the  brief  for 
appellant  that  even  the  existence  of  the  anticipating  structure  has  not 
been  shown  beyond  a  reasonable  doubt;  but  we  do  not  discover  any 
testimony  which  tends  to  sustain  the  statement,  and,  on  the  contrary, 
we  find  testimony  which  clearly  and  convincingly  establishes  the  fact 
that  the  structure  was  installed  and  successfully  used  in  the  Anheuser- 
Busch  brewery  in  St.  Louis,  Mo.,  and  that  it  was  still  there  when  the 
testimony  herein  was  taken.  We  thus  come  to  consider  the  time  when 
the  machine  was  constructed  and  reduced  to  practice. 

[1,2]  It  scarcely  need  be  said  that  anticipation  is  a  complete  de- 
fense ;  for,  in  view  of  our  patent  laws  and  of  the  long-settled  rule  of 
decision,  if  the  Volz  machine  or  its  equivalent  was  "known  or  used 
by  others  in  this  country"  before  his  "invention  or  discovery  thereof," 
the  patent  could  not  rightfully  have  been  issued ;  such  prior  knowledge 
and  use  by  a  single  person  would  have  been  sufficient  to  require  denial 

8  This  device  nfty  be  better  understood  by  reference  to  patent  No.  736»209  ta 
Busch,  Gull,  and  Barry,  August  11,  1903,  the  date  of  issue  also  of  the  patent 
in  suit.  It  will  be  seen,  however,  that  the  patented  device  (No.  736,209)  shows 
the  sides  of  the  compartments  to  be  not  simply  in  part  vertical,  but  wholly 
so,  and  that  the  paths  of  the  chains  are  likewise  vertical.  The  ai^cation 
for  this  patent  was  made  November  13,  1902,  while  that  for  the  patent  in  suit 
bears  date  July  22,  1902 ;  and  since  Volz's  constructive  reduction  to  practice 
thus  preceded  that  of  the  Busch-GuU-Barry  patented  device,  the  latter  can- 
not, in  that  sense  of  reduction  to  practice,  be  regarded  as  an  antidpation  of 
the  former.  Automatic  Weighing  Machine  Co.  v.  Pneumatic  Scale  Corp.,  166 
Fed.  288,  293,  92  C.  C.  A.  206  (C.  C.  A.  1)  and  citattons. 
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of  the  patent.*  The  defense  of  anticipation  rests  heavily  upon  the  de- 
fendant. It  is  settled  that  as  respects  an  unpatented  device,  claimed 
to  be  a  complete  anticipation  of  a  patent  in  suit  and  depending  as  to 
its  existence  and  use  upon  oral  testimony,  the  proof  must  be  clear, 
satisfactory,  and  beyond  reasonable  doubt.  The  Barbed  Wire  Patent, 
143  U.  S.  275,  284,  12  Sup.  Ct.  443,  450,  36  L.  Ed.  154;  Deering  v. 
Winona  Harvester  Works,  155  U.  S.  286.  300.  15  Sup.  Ct.  118.  39  L. 
Ed.  153;  Adamson  v.  Gilliland,  242  U.  S.  350,  353,  37  Sup.  Ct.  169, 
61  I^.  Ed.  356;  Columbus  Chain  Co.  v.  Standard  Chain  Co..  148  Fed. 
622,  629,  78  C.  C.  A.  394  (C.  C.  A.  6) ;  Peelle  Co.  v.  Rashkin, 
222  Fed.  293,  297,  138  C.  C.  A.  19  (C.  C.  A.  2);  H.  Mueller  Mfg. 
Co.  v.  Glauber,  184  Fed.  609,  618,  106  C.  C.  A.  613  (C.  C.  A.  7); 
Drum  V.  Turner,  219  Fed.  188,  196,  135  C.  C.  A.  74  (C.  C.  A.  8); 
Diamond  Patept  Co.  v.  L.  E.  Carr  Co.,  217  Fed.  400,  402,  133  C.  C. 
A.  310  (C.  C.  A.  9).  It  is  to  be  observed  that  the  learned  trial  judge, 
the  present  Mr.  Justice  Clarke,  held  that  this  unpatented  machine  was 
an  anticipation  of  the  Volz  machine.  Since  it  is  not  shown  that  any 
of  the  witnesses  were  examined  in  court,  and  since  it  expressly  appears 
that  one  of  the  main  witnesses  as  to  anticipation  testified  by  deposition, 
the  appellant  is  entitled  to  the  independent  judgment  of  this  court 
concerning  the  sufficiency  of  their  testimony.  Peelle  Co.  v.  Rashkin, 
supra,  222  Fed.  at  294,  138  C.  C.  A.  19. 

Rudolph  Gull,  who  had  been  a  chemist  of  the  Anheuser-Busch  Brew- 
ing Association  from  1893,  testified  in  relation  to  the  anticipating  ma- 
chine. He  had  much  to  do  with  its  origin  and  installment.  He  said 
there  were  eight  bottle-soaking  or  washing  machines  in  use  at  the 
Anheuser-Busch  brewery,  and  that  the  first  one  was  "put  in  operation" 
in  February  or  March,  1902.  This  is  the  machine  that  is  claimed  to 
anticipate  the  one  in  suit  and  has  already  been  sufficiently  described. 
The  witness  gave  the  name  and  address  of  the  builder  of  the  machine 
and,  against  objection,  presented  a  blueprint  bearing  date  February 
24,  1902,  and  purporting  to  show  in  diagram  the  form  and  operating* 
parts  of  a  machine  which  is  like  the  one  before  described  as  the  claimed 
anticipating  machine.  He  testified  that  he  was  present  while  the  ma- 
chine was  in  course  of  erection  at  the  Anheuser-Busch  brewery,  that 
he  had  seen  the  machine  in  successful  operation,  and  that  the  blueprint 
correctly  described  it.  There  are  other  features  of  his  testimony 
which  tend  to  show  his  familiarity  with  the  conception  of  the  machine ; 
he  took  part  in  designing  it,  and  during  the  progress  of  its  construc- 
tion he  was  often  at  the  place  of  business  of  the  company  (Barry- 
Wehmiller  Machinery  Company)  that  built  it ;  he  was  not  contradicted 

*  Section  4886  (Hev.  St)  as  amended  Act  March  3, 1897,  c.  391,  i  1, 29  Stat.  692 
(Comp.  St.  1916,  §  9430)  and  fourth  paragraph  of  section  4920,  Rev.  St  (CJomp. 
St  1916,  I  9466) ;  Coffin  v.  Ogden,  85  U.  S.  (18  Wall.)  120,  124,  21  L.  Ed.  821; 
Brush  V.  Condit,  132  U.  S.  39,  48,  10  Sup.  Ct  1,  33  L.  Ed.  251 ;  Bedford  v. 
Hunt,  1  Mason,  302,  303,  Fed.  Cas.  No.  1,217 ;  and  Reed  v.  Cutter,  1  Story, 
590,  597,  598,  Fed.  Cas.  No.  11,645 ;  both  decisions  by  Mr.  Justice  Story  on  the 
circuit;  AUen  v.  Steele  (C.  C.)  64  Fed.  793,  795,  796;  Imperial  Brass  Mfg. 
Co.  V.  Nelson  (C.  C.)  194  Fed.  165,  167,  affirmed  203  Fed.  484,  499,  121  C. 
C.  A.  606  (C.  C.  A.  7) ;  Wayman  v.  Louis  Lipp  Co.  (D.  C.)  222  Fed.  679,  694 ; 
Benthal  Mach.  Co.  T.  National  Mach.  Corporation  <D.  C.)  222  Fed.  at  page 
930,  931-933. 
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and,  on  the  contrary,  was  corroborated.  It  results  that  the  blueprint 
was  rightly  received  in  evidence  in  connection  with  the  testimony  of 
the  witness  and  as  illustrative  of  it.  Hall  v.  Conn.  Mut.  Life  Ins. 
Co.,  76  Minn.  401,  408,  79  N.  W.  497 ;  Johnston  v.  Jones,  66  U.  S.  209, 
222,  17  L.  Ed.  117;  1  Wigmore  on  Ev.  §§  793,  794.  Mr.  Gull  testi- 
fied: 

"The  nofachine  illustrated  by  the  blueprint  is  in  the  bottle  wash  house  of  the 
Anheuser-Busch  Brewing  Association  on  11th  and  Pestalozzi  streets,  where 
it  has  been  ever  since  it  was  first  erected.  No  material  changesi  have  been 
made  in  it  since  that  time.  The  machine  was  almost  erected  at  the  time  the 
blueprint  is  dated.  I  got  the  blueprint  from  the  Barrj'-Wehmiller  Machinery 
Company,  and  I  know  that  drawings  of  the  device  shown  in  the  blueprint 
were  nmde  prior  to  the  drawings  from  which  this  blueprint  is  made.  There 
had  been  some  drawings  made  of  the  device  shown  in  tlie  blueprint,  prior  to 
the  drawings  from  which  this  blueprint  was  made. 

"I  couldn't  say  positive  at  what  time  the  Idea  of  the  machine  on  the  blue- 
print was  first  conceived.  It  was  a  matter  of  working  together  of  the  pat- 
entees, some  time  in  the  year  1901.  We  camte  to  the  first  idea  about  building  a 
machine  of  this  character  and  I  recollect  that  we  were  working  out  the  plans 
for  the  construction  of  a  soaking  tank  of  that  kind,  at  the  end  of  September 
or  the  beginning  of  October,  1901." 

This  witness  further  testified  that  the  tank  of  the  machine  was  de- 
livered in  the  "second  part  of  January,  1902,'*  and  that  the  machine 
was  *'put  in  operation  the  second  part  of  February  or  the  first  of 
March,  1902."  The  witness  produced  the  account  of  the  builder  of 
the  machine  for  its  cost,  which  is  dated  March  31,  1902,  and  bears 
the  indorsement  of  an  order  dated  May  29,  1902,  signed  by  Mr.  Busch, 
of  the  Anheuser-Busch  Company,  directing  payment  of  part  of  the 
bill.  The  witness  testified  that  the  signature  and  date  were  in  the 
handwriting  of  A.  A.  Busch,  and  also  that  the  bill  was  rendered  for 
the  completed  machine,  and  so  enabled  him  to  fix  the  time  when  the 
machine  was  put  in  operation  as  in  February  or  March,  1902.  Mr. 
Tolkacz,  president  of  the  Missouri  Boiler  &  Sheet  Iron  Works,  testi- 
fied that  his  company  constructed  the  tank  of  the  machine  for  the 
Barry- Wehmiller  Company  in  the  months  of  December,  1901,  and 
January,  1902,  and  delivered  it  to  the  Anheuser-Busch  brewery  prior 
to  January  20,  1902.  He  fixed  the  time  of  delivery  by  reference  to  his 
company's  daybook  containing  the  charge  for  the  tank,  January  24, 
1902.  He  identified  the  machine  by  stating  that  the  blueprint  before 
mentioned — 

"is  a  duplicate  of  a  blueprint  or  possibly  the  original,  which  we  used  In  the 
construction  of  the  first  soaking  tank  built  by  us  for  the  Barry-Wehmlllef 
Machine  Company  and  delivered  to  the  Anheuser-Busch  Brewing  Association's 
old  washhouse — I  think  it  is  Na  L" 

Mr.  Jenne,  who  had  been  the  millwright  for  the  Anheuser-Busch 
Company  for  25  years,  also  fixed  the  time  of  installing  the  machine 
as  in  February  and  March,  1902,  stating  that  the  Barry-Wehmiller 
Com;:any  had  the  contract  for  "the  whole  thing,"  and  Uiat  Tolkacz 
built  the  tank  for  that  company ;  and,  as  respects  the  blueprint  in  ques- 
tion, he  said:  "This  is  the  blueprint  of  the  machine  that  I  am  testi- 
fying about."  Mr.  Baird,  one  of  defendant's  counsel,  testified  that  he 
and  Mr.  Loew  visited  the  Anheuser-Busch  brewery  in  the  early  part 
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of  May,  1902,  and  that  he  (Baird)  visited  the  brewery  again  in  De- 
cember, 1912;  that  he  saw  a  bottle-soaking  machine  in  the  brewery 
on  both  of  these  occasions,  which  he  identified  by  reference  to  the  blue- 
print already  mentioned  and  by  a  statement  that  the  blueprint  shows 
in  diagram  the  very  machine  he  had  seen ;  that  these  visits  were  made 
for  professional  objects,  that  on  the  first  one  he  and  Mr.  Loew,  whose 
testimony  is  to  the  same  effect,  made  special  examination  of  the  ma- 
chine, and  Mr.  Baird  produced  convincing  data  to  show  that  the  first 
visit  occurred  between  the  3d  and  10th  of  May,  1902.  Counsel  for 
appellant  in  several  ways  criticize  the  testimony  of  these  witnesses, 
but  we  do  not  discover  that  they  offered  any  evidence  tending  to  refute 
the  testimony.  It  is  said,  for  instance,  that  Mr.  Busch  and  the  book- 
keeper of  the  brewery  might  have  been  called,  and  this  is  true;  but 
we  are  not  satisfied  tiiat  the  witnesses  who  actually  testified  in  con- 
nection with  the  unquestioned  data  they  produced  can  be  fairly  discred- 
ited because  of  the  failure  to  call  the  other  persons  alluded  to  It 
is  not  pretended  that  plaintiff  could  not  itself  have  called  Mr.  Busch 
and  other  persons,  say  from  the  companies  that  made  the  tank  and 
constructed  the  operating  parts  of  the  machine  (apart  from  Mr.  Barry 
who  died  in  1904),  if  there  was  reason  to  believe  that  the  showing  so 
made  ought  not  to  be  credited.  It  is  hard  to  conceive  that  the  evidence 
which  tends  to  establish,  for  example,  the  existence  and  operation  of 
this  machine,  as  also  the  accepted  account  of  the  machine-builder 
against  the  Anheuser-Busch  Company,  and  particularly  the  charge 
in  the  daybook  of  the  tank-builder  against  the  machine-builder,  with 
their  respective  dates,  could  not  have  been  met  and  overthrown  if  in- 
deed the  evidence  is  not  true.  Three  of  these  witnesses  are  commended 
by  their  long  connection  with  business  concerns,  and  they  are  cor- 
roborated in  a  material  respect  by  one  of  the  counsel  of  record  in  this 
cause.  There  are  other  features  of  the  record  that  lend  support  to  the 
testimony  of  these  men,  but  we  do  not  think  it  necessary  to  dwell 
longer  on  the  subject ;  in  a  word,  the  evidence  is  free  from  reasonable 
doubt  and  is  persuasive  of  the  fact  that  the  anticipating  machine  was 
in  course  of  construction  as  early  at  least  as  December,  1901,  and  was 
in  successful  operation  early  in  March,  1902.  Still  other  matters  and 
their  eflPect  upon  the  foregoing  evidence  remain  to  be  considered. 

[3]  Plaintiff  claims  that  Volz  conceived  his  invention  in  1901  and 
disclosed  it  to  others  in  the  spring  and  again  in  the  fall  of  that  year, 
that  he  made  an  attested  sketch  of  it  February  1,  1902,  and  reduced 
the  invention  to  practice  by  completing  and  filing  an  application  for 
a  patent,  April  10,  1902.  Defendant  insists,  however,  that  Volz  aban- 
doned that  application,  and  filed  the  one  of  July  22,  1902,  upon  which 
alone  the  patent  in  suit  was  issued,  August  11,  1903.  The  object  of 
offering  evidence  to  show  an  earlier  conception  than  is  indicated  by 
the  July  application  was,  of  course,  to  carry  the  date  of  his  invention 
to  a  time  prior  to  any  of  the  anticipating  features  of  the  defendant's 
evidence.  Evidence  to  this  effect  was  admissible,  but  it  was  incumbent 
on  plaintiff  to  establish  such  earlier  date  by  unequivocal  and  con- 
vincing proofs.  Defendant  having  shown  with  certainty  anticipation 
of  the  patent  in  suit,  as  it  appeared  in  the  letters  patent,  it  became 
necessary  for  plaintiff,  as  Mr.  Justice  Bradley  said  in  Clark  Thread 
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Co.  V.  Willimantic  Linen  Co.,  140  U.  S.  481,  489,  492,  11  Sup.  Ct. 
846,  851,  35  L.  Ed.  521,  "in  rebuttal,  to  show,  if  not  with  equal  cer- 
tainty, yet  to  the  satisfaction  of  the  court,"  that  Volz  invented  his  ma- 
chine prior  to  the  date  of  such  anticipation.  Michigan  Cent.  R.  Co.  v. 
Consolidated  Car  Heating  Co.,  67  Fed.  121,  129,  14  C.  C.  A.  232  (C. 
C.  A.  6);  Columbus  Chain  Co.  v.  Standard  Chain  Co.,  supra,  148 
Fed.  622,  629,  78  C.  C.  A.  394  (C.  C.  A.  6) ;  New  England  Motor  Co. 
V.  B.  F.  Sturtevant  Co.,  150  Fed.  131,  137,  80  C.  C.  A.  85  (C.  C.  A.  2) ; 
Charles  Hurinicutt  v.  A.  B.  Gaston  Co.,  218  Fed.  176,  177,  134  C.  C.  A. 
56  (C.  C.  A.  3) ;  Consolidated  Ry.,  etc.,  Co.  v.  Adams  &  Westlake  Co., 
161  Fed.  343,  350,  88  C.  C.  A.  355  (C.  C.  A.  7).  It  is  to  be  observed, 
moreover,  that  the  evidence  must  satisfactorily  show,  both  that  Volz 
possessed  the  earlier  conception  claimed,  and  that  he  thereafter  ex- 
ercised reasonable  diligence  in  reducing  his  conception  to  practice. 
Christie  v.  Seybold,  55  Fed.  69,  76,  5  C.  C.  A.  33  (C.  C.  A.  6) ;  Auto- 
matic Weighing  Mach.  Co.  v.  Pneumatic  Scale  Corp.,  166  Fed.  288, 
301,  92  C.  C.  A.  206  (C.  C.  A.  1). 

In  our  consideration  of  the  evidence  offered  in  this  behalf  we  meet 
with  serious  difficulty  concerning  both  matters  which  the  plaintiff  was 
thus  bound  to  make  plain.  In  the  first  place,  if  the  testimony  be  ac- 
cepted as  to  Volz's  disclosures  in  the  spring  and  fall  of  1901,  his  idea 
was  to  produce  a  two-story  bottle-soaking  machine  which  would  re- 
ceive the  bottles  at  a  lower  floor  and  discharge  them  upon  an  upper 
one.  He  had  since  1887  been  engaged  in  a  brewery  at  Milwaukee  and 
in  such  capacities  as  to  become  familiar  with  its  machinery  and  bot- 
tling department;  and,  notwithstanding  his  own  experience  and  the 
existence  of  such  patents  as  those  of  Dumke  and  Dodge  and  the  circu- 
lation before  considered  of  printed  publications  and  diagrams  in  the 
summer  of  1901  showing  a  bottle-soaking  machine  that  was  designed 
so  to  receive,  elevate,  and  discharge  bottles,  Volz  could  only  in  a 
meager  and  tentative  way  describe  the  structure  he  claims  to  have  con- 
ceived in  the  spring  of  1901 ;  and  while  there  is  testimony  to  the  effect 
that  in  the  fall  of  that  year  he  showed  to  others  several  pencil  sketches 
of  parts  of  .a  two-story  machine,  yet  it  is  not  pretended  that  any  of 
the  sketches  were  in  any  sense  complete;  and  none  of  them  was  re- 
garded as  of  sufficient  importance  to  preserve.  Further,  although 
Volz's  sketch  of  February  1,  1902,  shows,  as  plaintiff's  counsel  state, 
**a  tank  somewhat  inclined,  and  having  an  endless  carrier  traversing 
the  interior  of  the  tank  and  running  around  the  outside  thereof  with 
bottle-pockets  of  the  type  used  in  the  old  Loew  machine,"  still  when 
the  main  figure  and  certain  smaller  ones  shown  in  the  sketch  are  com- 
pared with  the  evidence  as  to  Volz's  ultimate  conception,  the  sketch 
would  seem  to  have  been  nothing  more  than  a  paper  experiment;  it 
was  not  adhered  to;  and  it  is  noteworthy  that  while  the  sketch  pur- 
ports to  bear  the  signatures  of  Volz  and  two  witnesses,  these  wit- 
nesses were  not  called  to  testify,  nor  were  their  signatures  proved  ex- 
cept by  Volz.  The  effect  of  this  omission  is  not  materially  modified. 
True,  Volz  testified  that  when  he  explained  his  invention  to  the  drafts- 
man for  the  purpose  of  having  drawings  prepared  to  accompany  his 
first  application  for  a  patent,  he  showed  the  sketch  to  the  draftsman, 
who  testified  that  it  was  "presented  by  the  inventor  to  me;  this  sketch 
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or  one  similar  to  it,"  but  the  time  of  this  interview  is  not  shown ;  and 
so  it  results  that  the  date  of  the  sketch  must  depend  solely  on  the  testi- 
,  mony  of  one  man,  the  patentee.  Among  the  disclosures  of  this  sketch 
are  two  rectangular  figures  which  in  his  testimony  Volz  called  plates 
on  "bridge-work"  and  another  figure  which  he  said  "apparently  in- 
cluded a  bottle  with  the  head  and  butt  sticking  out";  but  at  most 
these  could  not  have  been  more  than  tentative  contrivances,  for  accord- 
ing to  Volz's  own  testimony  he  regarded  them  as  unfit  for  the  "patent- 
stopper  bottles"  which  he  says  were  then  in  large  measure  used  by  the 
brewers.  It  is  urged  that  these  figures  disclose  an  open-frame  bottle- 
rack.  This  is  not  intelligibly  disclosed  by  the  sketch  nor  satisfactorily 
shown  by  the  evidence ;  and  the  reason  given  for  not  adopting  such 
a  rack,  and  selecting  the  old  Loew  type  instead,  is  inconsistent  with 
the  facts  shown  concerning  the  rack  actually  used  in  the  Anheuser- 
Busch  machine.  We  are  confirmed  in  these  views  by  the  Volz  appli- 
cation for  a  patent,  April  10,  1902 ;  for  while  the  tank  and  conveyer 
there  shown  and  the  tank  and  conveyer  shown  in  the  sketch  are  simi- 
lar both  in  form  and  position,  still  nothing  like  the  open-frame  bot- 
tle-rack claimed  to  be  represented  on  the  sketch  is  either  mentioned  in 
the  specification  or  foimd  in  the  drawings  of  the  April  application. 
The  application,  according  to  the  record  of  Volz's  solicitor,  appears 
to  have  met  with  "objection  on  the  part  of  the  Patent  Office,"  though 
it  is  not  shown  that  anything  was  ever  done  to  have  the  objection  con- 
sidered or  the  application  allowed.  As  we  have  seen,  a  new  application 
was  filed  July  22,  1902,  and  upon  it  alone  the  patent  in  suit  was  issued, 
August  11,  1903. 

We  thus  come  to  the  question  whether  these  earlier  disclosures  are 
such  as  to  indicate  a  conceptive  relation  between  them  and  the  patent 
in  suit.  If  so,  it  cannot  be  said  that  there  was  an  intent  to  abandon  the 
April  application.  The  reason  stated  for  not  prosecuting  the  applica- 
tion is  that  it  was  decided  to  change  to  a  vertical  tank.  This  would 
scarcely  signify  a  purpose  to  abandon  any  features  of  the  old  applica- 
tion which,  in  point  of  equivalency,  were  traceable  into  the  new  one. 
The  effect  would  be  to  show  rather  that  both  were  designed,  at  least 
so  far  as  they  disclosed  features  in  common,  to  constitute  one  con- 
tinuous application  within  the  true  intent  of  the  patent  law.  Godfrey 
V.  Eames,  68  U.  S.  317,  325,  326,  17  L.  Ed.  684;  Smith  v.  Goodyear 
Dental  Vulcanite  Co.,  93  U.  S.  486,  500,  23  L.  Ed.  952;  Corrington 
v.  Westinghouse  Air  Brake  Co.,  178  Fed.  711,  713,  103  C.  C.  A.  479  (C. 
C.  A.  2) ;  Victor  Talking  Machine  Co.  v.  Duplex  Phonograph  Co.  (C. 
C.)  177  Fed.  248,  253,  per  Judge  Knappen ;  this  is  not  a  case  of  rejec- 
tion of  application  by  tlie  Patent  Office  and  acquiescence  therein  with- 
in the  meaning  of  section  4894,  Rev.  Stat.,  as  amended  bv  Act  March 
3,  1897,  c.  391,  §  4,  29  Stat.  693  (Comp.  St.  1916,  §  9438i),  and  so  the 
case  is  distinguishable  from  cases  like  Hayes- Young  Tie  Plate  Co.  v. 
St  Louis  Transit  Co.,  137  Fed.  80,  83,  70  C.  C.  A.  1  (C.  C.  A.  8) ;  but 
so  far  as  any  material  addition  to  or  variance  from  the  first  applica- 
tion may  be  found  in  the  second  one,  such  addition  or  variance  can- 
not be  sustained  on  the  first  application.  Railway  Co.  v.  Sayles,  97 
U.  S.  554,  563,  24  L.  Ed.  1053.  In  considering  the  question  of  iden- 
tity between  the  two  applications,  we  may  for  the  moment  lay  to  one 


Digitized  by  VjOOQIC 


164  156  Q.  C.  A.  REPORTS 

side  the  inquiry  into  Volz's  diligence.  We  are  concerned  of  course 
only  with  the  five  claims  in  issue  of  the  patent  in  suit.  These  claims 
each  comprise  a  tank,  rolling  supports,  and  an  endless  conveyer, 
claims  2,  4,  and  21  calling  for  a  vertical  or  upright  tank,  while  claims  7 
and  15  call  for  "a  tank."  In  view  of  the  prior  art,  all  these  elements  in 
themselves  and  in  combination  are  too  old  to  indicate  novelty  in  any 
of  the  claims.  They  appear,  however,  in  the  first  application.  The 
elements  that  may  for  the  present  be  assumed  to  involve  some  degree 
of  novelty  are:  (a)  Proximity  of  the  rinsing-tank  of  claim  2  to  the 
upper  rolling  support  so  as  to  discharge  the  bottles  into  the  rinser 
before  they  are  given  opportunity  to  dry;  (b)  track  and  guard  of 
claim  4,  the  first  to  guide  the  conveyer  along  part  of  its  course,  and 
the  second  to  keep  the  bottles  in  the  racks  through  portions  of  their 
movement;  (c)  the  open  frame-work  bottle-rack  of  claim  7  to  hold  a 
single  row  of  bottles  with  the  necks  projecting  through;  (d)  disposing 
the  bottle-racks  and  the  bottles  according  to  claim  15  obliquely  to  the 
plane  of  the  conveyer;  (e)  elevating  the  bottles  as  provided  by  claim 
21  through  a  vertical  taiik  extending  from  floor  to  floor.  All  these 
features  appear  more  or  less  clearly,  at  least  for  purposes  of  identify- 
ing conception  and  completion,  in  either  the  specification  or  drawings 
of  the  April  application,  excepting  certainly  the  open  frame-work 
bottle-rack  of  claim  7  and  possibly  the  oblique  relation  required  by 
claim  15  of  the  bottle-racks  and  the  bottles  to  the  plane  of  the  con- 
veyer, though  the  equivalent  of  this  oblique  relation  may  have  been 
in  some  degree  achieved  through  the  slight  inclination  from  the  verti- 
cal of  the  tank  and  conveyer. 

We  have  further  to  consider  the  Volz  sketch,  bearing  date  Febru- 
ary 1,  1902.  The  principal  disclosure  of  the  sketch  shows  sufficient 
correspondence  with  the  first  application  to  signify  conceptive  relation ; 
but  we  cannot  regard  the  evidence  adduced  to  sustain  the  date  appear- 
ing on  the  sketch  as  fairly  sanctioned  by  the  standard  of  proofs  which 
the  prevailing  rule  of  judicial  decision  exacts.  The  effect  of  this  is  to 
leave  in  doubt  the  time,  prior  to  the  date  of  execution  of  his  first  ap- 
plication, when  Volz  can  be  safely  said  to  have  possessed  a  definite 
conception.  True,  an  account  is  shown  between  Volz  and  his  solicitor, 
which  contains  a  charge  and  partial  payments  in  cash  beginning  March 
3,  1902,  and  ending  April  2d  following,  for  fees  in  respect  of  the 
first  application.  This  account,  however,  does  not  solve  the  question 
of  date,  for  the  habit  of  the  solicitor  was  to  require  of  a  new  client, 
as  Volz  was,  payment  of  fees  in  advance,  and  the  draftsman  before 
alluded  to  testified  that  there  was  "about  eight  hours'  work  on  the 
drawings."  In  view  of  this  uncertainty  we  do  not  feel  justified  in 
ascribing  to  Volz  a  definite  conception  as  of  a  date  prior  to  the  execu- 
tion of  his  first  application,  April  2,  1902. 

[4]  We  must  return  briefly  to  Volz's  claim  that  he  conceived  his 
invention  and  disclosed  it  to  others  in  1901.  Apart  from  what  we  have 
said  before  on  this  subject,  we  think  that  prior  to  the  execution  of  his 
first  application  for  a  patent  Volz  did  not  exercise  reasonable  diligence 
in  adapting  and  perfecting  the  invention.  Diligence  is  of  the  essence 
of  a  proper  relation  between  the  conception  and  the  reduction  to  prac- 
tice of  an  invention,  and  must  consist  of  a  degree  of  effort  that  can 


Digitized  by  VjOOQIC 


TWENTIETH  CENTURY  MACHINERY  CO.  V.  LOEW  MFG  CO.         165 

fairly  be  characterized  as  "substantially  one  continuous  act."  Christie 
V.  Seybold,  supra,  55  Fed.  at  76,  5  C.  C.  A.  33  (C.  C.  A.  6) ;  and  see 
Automatic  Weighing  Mach.  Co.  v.  Pneumatic  Scale  Corp.,  supra,  166 
Fed.  at  298,  301,  92  C.  C.  A.  206  (C.  C.  A.  1)  and  citations.  Volz's 
delays  and  the  vagueness  of  his  pencil  sketches  prior  to  the  sketch 
bearing  date  February  1,  1902,  have  already  been  commented  on.  We 
are  not  unmindful  of  the  claim  that  Volz's  financial  condition  brought 
about  his  delay ;  but  this  is  not  warranted  by  the  evidence.  True,  Volz 
seems  to  have  believed  he  should  first  secure  financial  assistance  to  ob- 
tain a  patent  and  manufacture  the  patented  device.  He  expended  valu- 
able time  in  endeavoring  to  associate  himself  with  some  person  of  means 
to  accomplish  both  these  objects ;  but  we  do  not  see,  and  the  evidence 
does  not  explain,  why  he  might  not  have  separated  the  two  objects  and 
pursued  the  one  that  was  vital  to  the  other,  i.  e.,  to  complete  his  con- 
ception by  the  preparation  and  filing  of  an  allowable  application  for 
a  patent.  The  truth  is  that  after  Mr.  Scarborough  had  consented  to 
join  with  him  in  the  double  enterprise,  Volz  himself  paid  the  costs 
incident  to  his  application  of  April  10,  1902:  for,  after  making  some- 
what contradictory  statements  on  the  subject,  he  testified:  "I  paid, 
with  my  own  money,  for  the  preparation  and  filing  of  the  application'' 
of  April  10,  1902.  When  this  admission  and  the  theory  of  a  definite 
conception  of  the  invention  in  the  spring  of  1901  are  considered  in  con- 
nection with  Volz's  testimony  that  he  alone  prepared  the  sketch  bear- 
ing date  February  1,  1902,  it  is  impossible  to  reconcile  his  course  prior 
to  April,  1902,  with  any  claim  of  diligence.  Christie  v.  Seybold,  supra, 
55  Fed.  at  page  77,  5  C.  C.  A.  33 ;  United  Tunnel  Improvement  Co.  v. 
Interborough  Rapid  Transit  Co.,  207  Fed.  561,  at  569,  125  C.  C.  A. 
211,  per  Judge  Hand,  concurred  in  by  Court  of  Appeals,  207  Fed.  at 
571,  125  C.  C.  A.  211  (C.  C.  A.  2). 

It  must  follow,  as  before  intimated,  that  the  patent  in  suit  should  in 
respect  of  claims  2,  4,  15,  and  21  be  regarded  as  having  been  conceived 
and  reduced  at  least  to  constructive  practice  as  early  as  the  date  of 
execution  of  the  first  application,  April  2,  1902;  but  that  as  to  claim 
7,  the  date  of  conception  and  constructive  reduction  to  practice  is  to  be 
treated  as  of  the  time  of  filing  the  second  appHcation,  July  22,  1902. 
It  need  not  be  stated  that  the  proximity  in  time  between  the  putting 
into  operation  of  the  anticipating  machine  above  considered  and  the 
Volz  conception  is  calculated  to  give  a  court  much  concern  touching 
the  liability  to  error  in  either  of  the  conclusions  reached.  There  are 
other  considerations  here,  however,  which  lead  to  a  wider  difl:erence 
in  point  of  priority.  If  it  were  assumed  that  the  Volz  sketch  could 
safely  be  given  an  earlier  date,  even  the  date  it  bears,  this  would  not 
aid  the  plaintiflF;  for  the  evidence  concerning  the  origin  of  the  antici- 
pating machine  seems  to  us  indubitably  to  show  that  it  was  in  course  of 
construction  as  early  as  December,  1901.  It  hardly  is  conceivable 
that  a  definite  conception  and  plan  of  the  machine  did  not  precede  the 
commencement  of  its  construction;  in  truth  the  evidence  shows  this, 
if  evidence  is  necessary  to  establish  such  a  fact.  This  must  settle  the 
questicm  of  priority,  since  it  is  not  claimed,  and  it  could  not  well  be, 
that  there  was  any  lack  of  diligence  in  completing  the  machine  after 
its  construction  was  once  begun. 
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[6]  And  as  matter  of  law  we  see  no  difference  between  the  right  of 
a  defendant  to  show  the  time  of  conception  of  an  unpatented  antici- 
pating device,  as  also  diligence  in  reducing  it  to  practice,  and  the  right 
of  a  plaintiff  to  do  this  in  respect  of  a  patented  device.  We  conceive 
this  to  be  the  necessary  effect  of  section  4886  and  section  4920,  para- 
graphs second  and  fourth,  of  the  federal  Revised  Statutes ;  and  these 
statutory  provisions  seem  to  have  been  substantially  complied  with  in 
the  second  and  third  paragraphs  of  the  answer  when  read  in  connec- 
tion with  the  eighth  paragraph.  It  cannot  be  that  a  patentee  can  es- 
cape the  defenses  either  that  he  "unjustly  obtained  the  patent  for 
that  which  was  in  fact  invented  by  another,  who  was  using  reasonable 
diligence  in  adapting  and  perfecting  the  same"  (second  par.  §  4920), 
or  that  "he  was  not  the  original  and  first  inventor  or  discoverer  of  any 
material  and  substantial  part  of  the  thing  patented"  (fourth  par.  Id.), 
whether  the  anticipating  object  is  patented  or  unpatented.  The  stat- 
ute makes  no  distinction  in  this  regard ;  it  is  the  fact  of  prior  inven- 
tion, not  the  nature  of  the  right  under  which  the  invented  device  is 
held,  that  the  statute  treats  as  a  defense.  As  Judge  Colt  said  in  Auto- 
matic Weighing  Mach.  Co.  v.  Pneumatic  Scale  Corp.,  supra,  166  Fed. 
at  301,  92  C.  C.  A.  219  (C.  C.  A.  1) : 

"No  sound  reason  has  been  advanced  why  the  doctrine  of  diligence  should 
not  apply  to  a  patentee  as  well  as  to  an  Inventor  who  has  not  secured  a  pat- 
ent On  the  other  hand,  any  such  distinction  in  favor  of  patentees  is  not 
in  harmony  with  the  patent  laws." 

Again,  when  speaking  of  Mr.  Justice  Story's  opinion  in  Reed  v. 
Cutter,  Judge  Colt  said  (166  Fed.  302,  92  C.  C.  A.  220) : 

"According  to  Reed  v.  Cutter  [Fed.  Cas.  No.  11,645],  •  •  •  section  15  of 
the  act  of  1836  (containing  in  substance  pars.  2  and  4,  section  4920)  secures  to 
the  first  inventor  the  prior  right,  provided  he  uses  reasonable  diligence  In 
adapting  and  perfecting  his  invention,  and  this  rule  applies  to  all  inventors, 
whether  patentees  or  otherwise." 

[8]  In  view  of  the  prior  art,  including  the  effect  of  the  unpatented 
machine,  as  herein  considered,  the  decree  must  be  affirmed. 


(243  Fed.  386) 

JACKSON  CUSHION  SPRING  CO.  v.  ADLER  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  18,  1917.) 
No.  2782. 

1.  Patents  ^=:»328 — Validity  and  Infbinoement. 

The  Adler  'nd  Sullivan  patent.  No.  991,187,  for  a  spring  cushion  for 
the  seats  aua  backs  of  automobiles,  conceding  its  validity,  is  of  narrow 
scope,  its  range  of  equivalents  small,  and  its  practical  utility  doubtful, 
and,  as  so  construed,  held  not  infringed. 

2.  Patents  ^=»61 — Scope — ^Pbiob  Abt. 

A  patent  the  application  for  v^hich  was  filed  prior  to  that  for  the 
patent  in  suit  is  ^rima  facie  a  part  of  the  prior  art,  and  may  be  considered 
in  the  limitations  it  imposes  on  the  scope  of  the  patent  in  suit 

^s^For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  East - 
em  IMstrict  of  Michigan ;  Arthur  J.  Tuttle,  Judge. 

Suit  in  equity  by  Theodore  L.  A.  Adler  and  William  G.  Sullivan 
against  the  Jackson  Cushion  Spring  Company.  Decree  for  complain- 
ants, and  defendant  appeals.    Reversed. 

Edw.  N.  Pagelsen,  of  Detroit,  Mich.,  for  appellant.    .         • 
Stuart  C.  B^es,  of  Detroit,  Mich.,  for  appellees. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

SATER,  District  Judge.  [1]  The  controversy  in  this' case  relates 
to  the  portion  of  springs  in  automobile  backs  which  supports  the 
shoulder,  neck,  and  head  of  automobile  occupants.  The  lower  court 
concluded  that  the  defendant  (appellant  here)  had  infringed  claims  1 
and  6  of  the  plaintiffs'  (appellees')  patent  No.  991,187,  issued  May  2, 
1911,  on  their  application  filed  November  24,  1909.  The  defendant  ap- 
pealed.   The  claims  in  question  are  shown  in  the  margin.^ 

In  upholstering  the  top  portion  of  automobile  seat  backs,  it  had 
been  usual  to  attach  to  the  rigid  trimming  rail  at  the  top  of  the  back 
a  rather  expensive  roll  of  hair  in  a  duck  or  canvas  casing.  The  leather 
back  was  then  fitted  over  such  roll.  The  roll,  not  having  the  same 
yielding  quality  as  the  back  springs,  frequently  matted,  sagged  down- 
ward, and  became  unpleasant  to  the  seat  occupant.  The  patentees' 
purpose  was  to  obviate  these  objectionable  features  by  providing  a 
spring  edge  at  the  top  of  the  seat  back  which  would  yield  uniformly 
with  the  adjacent  portion  of  the  back  springs  and  maintain  the  contour 
of  the  upholstery  and  the  comfort  of  the  occupant.  Incidentally  it  was 
claimed  on  the  hearing  that  economy  in  the  use  of  hair  is  effected.  To 
accomplish  their  purpose  they  employed  helical  springs  arranged  in 

1 1.  In  combiDation  with  a  supporting  frame,  a  heUcal  spring  rising  tliere- 
from  and  adapted  to  oscUlate  along  its  helical  axis,  an  arched  spring  uniting 
the  support  and  the  free  end  of  the  helical  spring,  the  arch  extending  beyond 
the  edge  of  the  supporting  frame  and  forming  a  support  for  an  upholstering 
cover  extending  from  the  plane  of  the  top  of  the  helical  spring  around  the 
edge  of  the  frame,  and  a  pair  of  connecting  and  bracing  members  extending 
from  the  curved  portion  of  said  arch  spring  to  corresponding  portions  of 
similar  adjacent  springs,  one  of  said  members  being  resili^it  and  the  other 
being  relatively  rigid,  substantially  as  described. 

6.  A  spring  seat,  having  in  combination  with  a  supporting  frame  and  a  row 
of  heUcal  springs  attached  at  one  end  of  each  to  portions  of  said  frame 
appreciably  spaced  from  the  edge  thereof,  a  corresponding  number  of  arched 
springs,  one  for  each  of  the  row  of  helical  springs,  and  attached  at  their  tops 
to  the  top  portion  thereof,  said  arched  springs  extending  convolutely  therefrom 
over  and  outside  of  the  edge  of  the  frame,  with  their  base  portions  engaging 
there  against,  a  relatively  rigid  connecting  bar  extending  parallel  to  the  edge 
of  the  frame  and  attached  to  the  lower  arched  portion  of  each  of  said  last- 
named  springs,  and  a  resilient  connecting  member  extending  parallel  to 
said  bar  and  to  the  edge  of  the  frame,  being  attached  to  the  upper  arched 
portion  of  each  of  said  last-named  springs,  whereby  a  strain  imposed  on  any 
one  of  said  arched  springs  is  yieldingly  communicated  to  the  other  springs  and 
yieldingly  exposed  accordingly,  substantially  as  described. 
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series,  held  together  by  tie  wires,  and  fastened  either  directly  to  the 
seat  back  or  to  a  supporting  metal  frame  placed  against  such  back. 
The  row  of  helical  springs  near  the  top  of  the  back  projects  horizontally 
and  is  necessarily  placed  some  distance  from  the  top  edge  of  the  seat. 
Extending  upward  and  rearward  from  the  top  of  each  side  of  each  hel- 
ical spring  is  an  arm,  which,  at  the  highest  point  of  its  arch  and  over 
the  top  of  the  seat  back  or  trimming  rail,  is  formed  into  a  downwardly 
projecting  convolute  coil.  The  two  arms  are  formed  from  a  continu- 
ous wire  which  is  so  bent,  where  it  reaches  the  top  of  the  seat  back, 
as  to  lie  horizontally  on  it  for  the  support  of  the  spring  thereon  and 
its  convenient  attachment  thereto.  One  arch  arm  may,  if  preferred, 
be  used  instead  of  two.  To  preserve  the  parallel  relation  between  the 
arms,  two  classes  of  cross-stays  are  used.  The  stay  of  the  first  class, 
which  is  resilient  and  nearer  the  helical  springs,  is  hooked  around  the 
arms,  and,  to  permit  it  to  yield  under  strain,  may  have  eyelets  or  con- 
volute curves  between  them.  Springs  of  this  class,  instead  of  being  of 
the  character  just  mentioned,  may  assume  the  helical  form  of  greater 
resiliency.  The  stay  of  the  second  class  is  affixed  to  the  arched  arms  at 
or  about  their  highest  point,  above  the  convolute  coil,  and  some  dis- 
tance from  their  attachment  to  the  frame,  and  is  of  sufficient  rigidity  to 
transmit  from  one  spring  to  another  any  lengthwise  strains  imposed 
upon  it.  It  is  not  contemplated  that  the  stay  shall  remain  stationary. 
The  patentees  assert  that  their  arched  springs  with  their  connecting  stay 
members  constitute  an  edge  cushioning  structure,  any  of  whose  mem- 
bers will  yield  to  a  strain  directly  imposed  on  it,  and  that  the  extent  of 
the  yielding  is  reduced  from  what  it  would  otherwise  be  by  the  pull  of 
the  two  stays  which  transmit  some  of  the  strain  to  the  immediately 
adjacent  arched  spring  members  and  a  lesser  amount  to  those  further 
from  the  point  of  greatest  strain.  The  yielding  character  of  the  re- 
silient stay,  which  is  located  where  the  greatest  strain  occurs,  causes  a 
less  pull  on  the  arched  springs  than  does  the  relatively  un3rielding  stay. 
The  result  is  that  with  but  little  upholstery  "the  top  edge,  against  which 
the  user's  body  rests,  is  rendered  most  yielding  and  soft."  They  also 
claim  that  their  mode  of  construction  of  edge  springs  allows  them  to  re- 
tain their  proper  position,  keeps  the  upper  portion  of  the  seat  back 
cushion  in  proper  shape,  and  greatly  increases  the  action  and  effi- 
ciency of  the  adjacent  cushion  springs,  to  which  they  are  united,  by 
relieving  them  from  the  direct  pressure  and  downward  weight  of  the 
upholstery  and  that  in  consequence  a  lighter  and  softer  wire  may 
be  used  with  an  increased  possibility  of  forming  a  very  soft  and 
elastic  back. 

[2]  Young,  to  accomplish  the  same  purpose  as  plaintiffs,  filed  an  ap- 
plication on  November  1,  1909,  which  is  shown  in  the  record,  and  ob- 
tained a  patent.  No.  1,155,391,  on  October  5,  1915,  for  upholstering  a 
seat  back.  The  patent  issued  subsequent  to  the  date  of  the  decree 
in  the  lower  court.  At  the  top  of  the  seat  back,  where  the  frame  is 
attached  to  it,  is  what  he  terms  a  border  wire  running  lengthwise  of 
the  back.  At  the  top  of  the  outer  edge  of  the  topmost  series  of  helical 
springs  is  another  border  wire.    Extending  convolutely  from  one  of 
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these  border  wires  to  the  other  are. spring  arches.  On  each  side  of  the 
coil  flat  metallic  strips  or  stays  arranged  horizontally  and  parallel  with 
the  tc^  of  the  seat  back  rest  upon  arid  are  fastened  to  the  arches  or 
curved  arms  to  tie  them  together  and  to  support  the  hair  stuffing. 
The  top  of  his  seat  back  spring  differs  from  plaintiffs',  in  that  his  stays 
are  not  wire,  but  metal  strips,  are  apparently  of  the  same  size,  and  are 
differently  located  on  the  arched  Springs,  which  do  not,  like  plaintiffs*, 
extend  rearwardly  beyond  the  trimming  rail,  and  his  convolute  coil  is  in 
front  of  and  above,  but  not  over,  such  rail.  It  is  obvious  that  if  the  seat 
back  were  turned  about  so  that  the  top  edge  of  the  trimming  rail  would 
be  in  the  same  position  as  the  front  edge  of  the  seat,  the  spring  con- 
struction adopted  by  plaintiffs  and  by  Young  respectively  would  answer 
quite  as  well  for  the  front  of  the  seat  as  for  the  top  of  its  back.  The 
awkward  phraseology  in  the  descriptive  portion  of  plaintiffs'  patent  is 
doubtless  due  to  the  effort  to  make  it  applicable  to  a  seat  cushion  as  well 
as  to  the  top  of  a  seat  back.  Claim  5  in  the  plaintiffs'  patent,  one  of 
their  broadest  claims,  and  claim  8,  of  the  Young  patent,  are  both  for  an 
edge  spring  for  a  cushion  seat,  and  are  both  couched  in  precisely  the 
same  language.  An  interference  was  declared  November  12,  1912,  and 
decided  in  Young's  favor,  which  decision,  no  appeal  from  it  having 
been  taken,  remains  in  full  force.  We  are  not  unmindful  that  the  claim 
of  plaintiff's  patent,  put  in  interference,  is  not  the  same  as  either 
of  the  claims  in  suit,  but  it  is  clear  that  Young's  device  responds  quite 
as  well  as  plaintiff's  to  their  claim  5,  and  that  although  Young's  spring 
arrangement  has  not  been  adjudicated  to  anticipate  that  of  plaintiffs 
as  to  the  limited  claims  which  alone  are  now  in  issue,  the  priority 
of  the  invention  as  to  his  entire  device  presumed  from  the  earlier 
filing  of  his  application  (Electric  Controller  &  S.  Co.  v.  Westinghouse 
E.  &  Mfg.  Co.,  171  Fed.  83,  87,  96  C.  C.  A.  187  [C.  C.  A.  6]  makes 
Young's  patent  a  part  of  the  prior  art,  and,  as  his  invention  was  con- 
ceived and  reduced  to  practice  as  an  entirety,  it  may  be  thus  consider- 
ed in  the  limitations  it  imposes  on  the  scope  of  the  plaintiffs'  inven- 
tion. The  prior  art,  as  disclosed  by  the  record,  shows  that  spring 
edges  for  spring  seats  and  kindred  structures,  convolute  coils,  arched 
springs,  stays  or  connectors  of  various  designs,  resilient  and  nonre- 
silient,  or  of  varying  degrees  of  resiliency,  were  old  in  the  art  before 
plaintiffs  began  their  experimenting.  Their  patent  is  a  narrow  one, 
and  its  range  of  equivalents  small.  This  further  appears  from  a  con- 
sideration of  the  Schultz  &  Sweeney  patent,  issued  August  1,  1911, 
on  their  application  of  March  30th  preceding,  in  accordance  with  which 
patent,  except  as  to  one  added  member  hereafter  to  be  mentioned, 
the  defendant  as  a  licensee  operated.  The  normally  flat  ribbons  of 
resilient  wire  bent  into  sinuous  curves,  employed  by  Schultz  &  Swee- 
ney, are  joined  at  their  lower  ends  at  the  topmost  row  of  helical  springs, 
to  downward  connecting  rods,  from  which  connecting  points  they  are 
bent  or  arched  upward  beyond  the  top  of  the  seat  back  and  then  down-' 
ward  and  forward  that  their  ends  may  be  fastened  to  the  upper  hori- 
zontal bar  of  the  metal  frame,  which  bar  is  attached  to  the  top  of 
the  wooden  seat  back  or  to  its  top  front  portion.     Their  arched  top 
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Springs  do  not  in  cross  section  differ  materially  in  appearance  from 
plaintiffs*,  excepting  that  they  have  no  convolute  coils.  Unlike  plain- 
tiffs', they  are  made  of  sinuous  or  wavy  instead  of  round  wires,  and 
are  connected  not  by  two  continuous  resilient  wire  stays,  one  of  which 
is  more  resilient  than  the  other,  but  by  two  or  more  rows  of  resilient 
wire  coiled  springs,  all  of  which  are  above  and  beyond  the  helical 
springs  and  are  not  a  part  of  a  continuous  wire,  but  are  separate  and 
distinct,  each  extending  from  one  sinuous  or  wavy  arch  to  the  next 
adjoining  only.  The  added  member  in  defendant's  commercialized 
form  of  such  device,  to  which  member  allusion  above  is  made,  was  in- 
serted at  the  suggestion  of  defendant's  principal  customer,  and  consists 
of  a  thin  flat  metal  strip  or  bar  about  one  and  one-half  inches  wide, 
placed  vertically  and  edgewise  at  or  near  the  rear  top  edge  of  the 
wooden  frame  of  the  seat  back.  Its  upper  edge  is  bent  over  toward 
the  front  into  an  imperfect  roll.  The  wavy  arched  spring  wires  are 
held  to  its  rear  side  by  clips,  and  pass  do^vnward  and  forward  under 
such  bar,  their  ends  being  fastened  to  the  upper  horizontal  metal  strip 
of  the  spring-supporting  frame,  although  they  might  be  fastened,  it 
would  seem,  to  the  front  edge  of  the  top  of  the  wooden  frame,  if  the 
manufacturer  should  choose  so  to  do. 

The  plaintiffs'  patent  must  have  issued  on  account  of  the  restric- 
tions placed  on  their  combination  of  their  connecting  stays  with  the 
arched  springs  and  the  offices  thereby  performed.  Plaintiffs'  rel- 
atively rigid  stay  is  susceptible  of  much  motion,  laterally,  vertically, 
and  rearwardly.  This  freedom  of  movement  is  attainable  only  by  its 
location  upon  the  arched  springs  at  a  distance  from  the  rigid  frame- 
work of  the  seat  back.  Were  it  located  at  or  on  such  framework,  it 
would  not  be  free  to  move  endwise  to  perform  its  function  of  trans- 
mitting from  one  spring  to  another  any  lengthwise  strains  imposed  up- 
on it,  nor  would  it  move  readily  forward  or  rearward,  if  at  all.  The 
portion  of  the  arches  extending  between  the  framework  and  the  stay 
yields  with  the  residue  of  such  arches  when  pressure  is  applied  to  such 
stay.  The  yielding  and  soft  qualities  of  the  plaintiffs'  spring  construc- 
tion are  so  pronounced  as  to  cause  its  rejection  by  manufacturers  be- 
cause it  is  not  strong  enough  to  maintain  and  hold  in  position  the  hair 
stuffing,  and,  if  made  strong  enough  to  do  that,  is  lacking  \n  resiliency. 
The  weight  of  the  evidence  would  seem  to  indicate  its  impracticability 
as  a  working  device,  if  constructed  within  the  terms  of  the  patent.  Its 
construction,  moreover,  requires  expensive  machinery.  The  defend- 
ant's added  strip  or  bar  is  not  the  equivalent  of  the  relatively  rigid 
connecting  stay  shown  in  the  patent  in  suit.  It  is  differently  located 
and  does  not  perform  the  same,  or  substantially  the  same,  function  or 
operate  in  a  similar  manner.  It  is  so  near  the  top  of  the  seat  back 
and  the  point  at  which  the  ends  of  the  arches  are  attached,  and  is  so 
rigid  in  itself  and  so  firmly  held  by  the  numerous  wires  passing  over 
4nd  around  it  and  attached  to  the  metal  frame  as  to  render  it  incapa- 
ble of  any  motion,  even  before  the  upholstering  is  done,  which  ap- 
preciably affects  the  arched  springs,  and,  after  the  stuffing  and  leather 
cover  are  adjusted,  the  application  of  a  considerable  force  fails  per- 
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ceptibly  to  move  the  stay  endwise,  rearward,  forward,  or  downward. 
The  f  rictional  contact  of  an  occupant's  back  with  the  leather  covering 
can  produce  no  noticeable  impression  on  such  stay  or  bar,  and  such 
member  consequently  performs  no  function  in  transmitting  from  cme 
spring  to  another  any  lengthwise  strains.  An  essential  feature  of  plain- 
tiffs' spring  construction — a  feature  on  which  they  lay  much  stress — ^is 
therefore  wanting  in  defendant's  device.  The  defendant's  arches  are 
not  convolutely  extended,  and  in  reality  terminate  at  .the  top  of  the 
metal  strip  or  stay  which  serves  substantially  the  same  purpose  as 
an  extension  upward  of  the  top  of  the  seat  back.  If  such  metal  strip 
may  be  likened  to  plaintiffs'  relatively  rigid  stay,  it  must  then  be  con- 
ceded that  defendant's  device  is  devoid  of  all  arched  spring  construction 
between  such  stay  and  the  trimming  rail,  and  that  the  transmission  of 
lengthwise  strains  resides  in  the  resilient  coiled  spring  stay  alone.  The 
defendant's  structure  is  commercially  operative  and  successful,  and 
has  gone  into  extensive  use.  It  differs  materially  from  the  plaintiffs' 
in  the  result  attained  and  the  means  of  attaining  it.  Conceding  the 
validity  of  the  patent  in  suit,  but  considering  its  place  in  the  art  and  its 
questionable  utility,  to  give  it  a  broad  construction  would  operate  to 
discourage  rather  than  promote  inv£ntive  talent.  Infringement  is  not 
made  out,  and  the  judgment  of  the  trial  court  is  therefore  reversed. 

A  discussion  of  the  charge  of  piracy  from  the  Young  and  the 
Schultz  &  Sweeney  inventions  so  freely  made  against  the  plaintiffs  is 
unnecessary.  In  view  of  the  conclusions  reached,  defendant's  motion 
to  remand  to  take  additional  evidence  is  denied. 

An  order  may  be  taken  in  accordance  with  the  foregoing. 


(243  Fed.  391)  

LEMLEY  V.  DOBSON-EVANS  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    June  5,  1917.) 

No.  2936. 

1.  Patents  ^=»32 — Suit  fob  Infringement — Evidence. 

The  printed  date  of  the  filing  of  the  application  as  shown  on  the  offi- 
cially printed  copy  of  the  patent  will  be  accepted  as  correct  In  the  ab- 
sence of  objection. 

2.  Patents  ^=>283(1) — Suit  fob  Infbinoement — Defenses — ^Anticipation. 

A  patent  the  application  for  which  antedates  that  for  the  patent  in 
suit  is  a  part  of  the  prior  art  and  If  anticipatory  may  be  shown  in  defense 
of  a  suit  for  infringement  under  subdivision  4,  §  4920,  Bev.  St.  (CJomp. 
St.  1916,  §  9466[4]),  as  evidence  that  the  patentee  *'was  not  the  original 
or  first  inventor  or  discoverer**  of  the  thing  patented,  since  the  tiling  of 
the  application  was  constructively  a  reduction  to  practice  by  the  prior 
applicant  and  carries  with  it  the  presumption  that  he  had  at  that  time 
made  the  invention. 

3.  Patents  ^==>328 — Invention — Loose -Leaf  Bindeb.    . 

The  Schade  patent,  No.  819,461,  for  a  loose-leaf  binder,  in  view  of  the 
prior  art  is  void  for  lack  of  Invention. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Southern  District  of  Ohio ;  John  E.  Sater,  Judge. 

^=s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Suit  in  equity  by  the  Dobson-Evans  Company  against  S.  T.  Lemley* 
Decree  for  complainant,  and  defendant  appeals.    Reversed. 

Stuart  C.  Barnes,  of  Detroit,  Mich.,  for  appellant. 
Chester  C.  Shepherd,  of  Columbus,  Ohio,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SAN- 
FORD,  District  Judge. 

DENISON,  Circuit  Judge.  In  a  suit  brought  by  the  Dobson-Evans 
Company  against  Lemley,  based  upon  the  first  four  claims  of  patent 
to  Schade,  No.  819,461,  May  1,  1906,  for  improvements  in  loose  leaf 
binders,  the  District  Court  thought  claims  1,  2,  and  4  were  valid  and 
infringed,  and  the  usual  interlocutory  decree  was  entered.  Lemley^ 
the  defendant  below,  brings  this  appeal.  There  were  several  earlier 
binders  of  the  Schade  type.  They  comprised  two  or  more  leaf-holding 
rings  or  eyes  centrally  divided  into  half  rings  and  with  the  halves  hinged 
together  so  that  they  were  adapted  to  be  opened  and  receive  loose  sheets 
with  prepared  punched  holes  and  then  to  be  closed,  whereby  the  sheets 
were  strung  upon  the  rings.  They  also  embodied  a  holding  cover  or 
plate,  whereby  the  rings  and  their  hinges  were  retained  in  proper  relative 
position.  The  closest  resemblance  to  Schade,  in  both  form  and  func- 
tion, is  found  in  Pitt,  two  years  earlier.  See  Irving- Pitt  Co.  v.  Twin- 
lock  Co.  p.  C.)  220  Fed.  325;  Id.  (C.  C.  A.  2)  225  Fed.  1022,  140 
C.  C.  A.  603 ;  Irvine-Pitt  Co.  v.  Trussell  (C.  C.  A.  2)  240  Fed.  730. 
153  C.  C.  A.  528;  Irving-Pitt  Co.  v.  Blackwell  (C.  C.  A.  8)  238  Fed. 
177,  151  C.  C.  A.  253.  See  240  Fed.  730,  for  drawing.  Pitt  pro- 
vided a  back  plate  of  the  desired  length,  and  bent  so  as  to  form,  in 
lateral  cross-section,  the  arc  of  a  circle  with  intumed  lips.  Within 
this  back  plate  and  under  the  retaining  lips  he  put  two  rigid  flat  plates 
side  by  side,  hinged  together,  so  that  the  plates  constituted  hinge 
leaves,  their  combined  width  being  slightly  greater  than  the  chord 
of  the  back  plate  arc.  The  back  plate  was  made  of  resilient  material^ 
and  the  result  was  that  the  hinge  between  the  two  flat  plates  would 
form  a  toggle  joint  so  that  they  would  naturally  fall  into  an  obtuse 
angle,  either  above  or  below  the  line  of  the  lips  of  the  back  plate^ 
and  be  held  there  by  the  spring  action  of  the  back  plate,  and  their 
motion  in  either  direction  would  be  limited  by  the  back  plate  or  its 
lips.  To  the  two  opposite  hinged  plates,  Pitt  fastened  the  lower  ends 
of  his  half  rings.  When  the  upper  meeting  ends  of  the  ring  sections 
were  forced  apart,  the  toggle  joint  would  spring  into  its  upper  position 
and  the  ring  would  be  held  open.  When  the  ring  sections  were  closed^ 
the  joint  would  spring  into  the  lower  position  and  hold  them  there. 
The  resiliency  of  the  back  plate,  yielding  as  the  toggle-jointed  back 
plates  passed  the  horizontal  plane,  imparted  to  the  ring  sections  this 
capacity  to  be  held  in  either  position  in  which  they  were  placed. 
Schade  adopted  the  Pitt  structure,  except  that  he  substituted  for  each, 
of  Pitt's  two  flat  toggle- jointed  plates,  to  which  ring  sections  were 
soldered  or  otherwise  rigidly  fastened,  a  continuous  wire,  the  first  part 
of  which  was  held  longitudinally  and  pivoted  under  one  lip  of  the 
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tack  plate,  the  second  part  of  which  was  bent  out  into  a  lateral  plane 
so  as  to  go  slightly  past  the  center  of  the  back  plate  and  then  back 
again  to  the  edge  of  it,  forming  a  hinge  leaf,  and  the  remaining  part 
of  which  was  then  developed  into  a  half  ring  in  a  plane  approximately 
at  right  angles  to  the  planes  both  of  the  first  and  second  parts.  When 
two  of  these  wire  sections  were  opposed  and  in  suitable  engagement 
provided  at  the  point  where  they  met,  they  constituted  a  toggle-joint 
operating  like  Pitt.  This  construction  is  shown  in  the  drawing  here- 
with reproduced  and  is  recited  in  claim  1  shown  in  the  margin.^ 


It  IS  not  claimed  that  Schade  is  anticipated  in  the  complete  sense  by 
the  prior  art,  but  the  defense  is  that,  in  view  of  this  art,  the  change 
made  by  him  did  not  involve  invention.  Rightly  to  apprehend  this 
art,  further  structures  must  be  described.  By  an  English  patent, 
Lindner  had  shown  a  continuous  wire  half  ring,  leaf  off-set  and  edge 
pivot  of  a  form  very  close  to  Schade's  corresponding  parts ;  but  the 
two  leaf  off-sets  did  not  reach  each  other,  and  were  held  in  one  posi- 
tion by  a  sliding  clamp  instead  of  being  held  in  alternative  positions 
by  a  spring  pressure.  Blackmer  and  Robson  also  showed  two  wires, 
each  developed  into  a  half  ring,  and  each  containing  an  off-set  portion 
like  Schade.  In  this,  as  in  Lindner,  the  two  off-set  portions  did  not 
touch  each  other,  but,  unlike  Lindner  and  like  Schade,  the  off-set  por- 
tion served  as  a  lever  which,  under  spring  pressure,  held  the  ring  open 
or  closed.  An  encasing  spring  member  formed  an  abutment  against 
which  this  lever  rested.  Normally,  it  held  the  ring  closed,  and  when 
the  ring  was  forced  open,  the  lever  passed  the  point  where  the  spring 
would  throw  it  back  and  the  spring  held  it  open.  McMillan,  instead  of 
using  Pitt's  flat  plates,  carried  his  ring  sections  themselves  to  the  point 
of  meeting  where  they  were  united  with  a  hinge  or  pivot  rod,  and  he 
so  mounted  them  in  the  edges  of  the  base  plate  that  they  constituted 
the  spring  pressed  toggle-joint.  The  following  selected  figures  from 
Lindner,  Blackmer  and  Robson,  and  McMillan  illustrate  the  descrip- 
tion that  has  been  given. 

1 1.  *1n  a  temporary  or  loose-leaf  binder,  the  combination  with  a  base- 
plate made  of  spring  sheet  metal,  of  separable  eyes  mounted  pivotaUy  directly 
on  the  edges  of  said  base-plate  and  having  bent  wire  anus,  the  arms  of  the 
two  opposite  separable  eyes  being  engaged  to  form  toggle-levers  between  the 
sides  of  the  spring  base-plate  substantiaUy  as  set  forth." 
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Lindner. 

[1]  The  patent  of  McMillan  is  No.  794,536,  and  was  issued  July  11, 
1905,  on  application  filed  October  13,  1904.  The  Blackmer  and  Rob- 
son  patent  was  applied  for  April  28,  1904,  and  issued  August  29,  1905, 
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being  No.  798,157.  It  is  urged  that  these  are  not  a  part  of  the  art 
prior  to  Schade  whose  application  was  filed  January  17,  1905,  after 
the  filing  of  Blackmer  and  Robson  and  of  McMillan,  but  before  the 
issue  of  either.  There  is  no  evidence  in  the  record  as  to  the  respective 
dates  of  invention,  save  that  afforded  by  the  usual  printed  copies  of 
the  three  patents  admitted  by  stipulation,  and  by  the  certified  copy  of 
the  McMillan  file  wrapper  and  ccAi tents.  While,  in  case  of  objection 
and  insistence  upon  strict  proof,  it  might  be  necessary  to  produce  a 
copy  of  the  Patent  Office  record  in  order  to  show  the  filing  date,  yet 
the  practice  of  relying  upon  the  date  shown  on  the  officially  printed 
copy  has  now  become  so  general  that,  in  this  circuit,  the  printed  date 
is  accepted  as  proof  whenever  objection  is  not  made.  Drewson  v. 
Hartje  Co.,  131  Fed.  734,  738,  65  C.  C.  A.  548.  We,  therefore,  assume 
that  the  filing  dates  of  these  patents  are  as  above  stated. 

[2]  This  court  held,  in  Drewson  v.  Hartje  Co.,  supra,  131  Fed.  at 
page  739,  65  C.  C.  A.  548,  that  a  patent,  the  filing  date  of  which  ante- 
dated the  filing  date  of  the  patent  in  suit,  was,  prima  facie,  anticipatory ; 
and  we  have  repeatedly  accepted  and  applied  that  rule  (e.  g..  Electric  Co. 
v.  Westinojhouse  Co.,  171  Fed.  83,  87;  96  C.  C.  A.  187;  Jackson  Co. 
V.  Adler,  May  18,  1917,  243  Fed.  386,  156  C.  C.  A.  166;  Twentieth 
Century  Co.  v.  Loew  Co.,  243  Fed.  373.  156  C.  C.  A.  153,  May  8, 
1917).  To  rely  upon  these  cases  would  be  sufficient;  but  the  contrary 
proposition  is  urged  upon  us  so  often  and  is  observed  to  such  an  ex- 
tent in  current  decisions  that  it  seems  to  deserve  re-examination.  The 
cases,  found  cited  to  support  the  claim  that  such  a  patent  is  not  part 
of  the  prior  art,  are  collected  in  the  margin.^  We  are  satisfied  that 
the  confusion  arises  out  of  a  question  of  pleading,  and  has  no  founda- 
tion in  matter  of  substance. 

The  patent  statute  (R.  S.  §  4920  [Comp.  St.  1916,  §  9466])  catalogues 
five  supposedly  independent  matters  of  defense,  and  requires  the 
pleading  of  those  which  are  to  be  relied  upon.  The  separation  is  not 
analytically  perfect;  the  last  clause  [b]  of  "third"  seems  to  belong  to 
"fifth,"  and  since  the  patentee  could  not  possibly  be  the  first  inventor 
of  something  that,  before  his  invention,  had  been  patented  to  or  de- 
scribed by  another,  the  entire  first  clause  [a]  of  "third"  seems  quite 
unnecessary.  However,  we  have  to  deal  with  the  statute  as  it  is.  The 
two  classes  now  material  are : 

**Thlrd  [a]  that  It  [the  invention]  had  been  patented  or  described  in  some 
printed  publication  prior  to  his  supposed  invention  or  discovery  thereof,  or 
[b]  more  than  two  years  prior  to  his  application  for  a  patent  therefof .    ♦    ♦    ♦ 

2  Bates  v.  Coe,  98  U.  S.  31,  25  L.  Ed.  68;  Diamond  Co.  v.  Kelly  (C.  C.)  120 
Fed.  282,  287 ;  Anderson  v.  Collins  (C.  C.  A.  8)  122  Fed.  451,  458,  58  C.  C.  A. 
869;  Thompson-Houston  Co.  v.  Ohio  Co.  (C.  C.)  130  Fed.  542,  546;  Eck  v. 
Kutz  (C.  C.)  132  Fed.  758,  764 ;  AJax  Co.  v.  Brady  Co.  (C.  C.)  155  Fed.  400, 
415;  Union  Co.  v.  Smith  (C.  C.)  173  Fed.  288,  291;  Gray  Co.  v.  Balrd  Co.  (C. 
C.  A.  7)  174  Fed.  417,  421,  98  C-  C.  A.  353;  Gen.  Elec.  Co.  v.  Allis  Co.  (C.  C.) 
190  Fed.  165,  170;  Johns  Pratt  Co.  v.  Freeman  (C.  C.  A.  3)  204  Fed.  288,  122 
C.  C.  A.  512  (by  affirmance  of  [D.  C]  201  Fed.  356,  360) ;  Horton  Co.  v.  White 
LUy  Co.  (C.  C.  A.  7)  213  Fed.  471,  476,  130  C.  C.  A.  117;  Alvord  v.  Smith  (D. 
C.)  216  Fed.  150,  154, 
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"Fourth.  That  he  was  not  the  original  and  first  Inventor  or  discoverer  of 
any  material  and  substantial  part*  of  the  thing  patented." 

Since  an  invention  is  not  "patented"  and  the  patent  is  not  "pub- 
lished" until  issued,  it  is  apparent  that  when  a  patent  is  pleaded  under 
this  third  defense  and  the  fourth  defense  is  not  involved,  its  applica- 
tion date  is  of  no  importance  whatever.  It  is  equally  sure  that  where 
the  tendered  issue  is  whether  the  patentee  was  the  first  inventor  (fourth 
defense)  and  it  appears  that  ano^er  had  made  the  invention,  the  date 
of  that  other's  patent,  or  whether  he  ever  had  a  patent,  or  whether  the 
prior  (description  was  by  printing  or  without,  is  immaterial;  the  date 
of  his  invention  is  the  vital  thing. 

Under  the  famliar  Patent  Office  rule,  the  filing  of  an  allowable  ap- 
plication is  a  constructive  reduction  to  practice,*  and  so  there  must  be 
a  presumption  that  the  patentee  had  made  his  invention  at  the  date  of 
his  filing.  The  cases  where  a  substantial  change  in  the  invention  is 
made  pending  the  application  are  exceptional,  and,  of  course,  he  who 
alleges  an  exception  must  prove  it.*  The  existence  of  the  presumption 
is  worked  out  and  declared,  with  perhaps  unnecessary  care,  by  the  first 
Circuit  Court  of  Appeals  in  Automatic  Co.  v.  Pneumatic  Co.,  166  Fed. 
288,  293,  92  C.  C.  A.  206.  Hence,  it  assuredly  follows  that  if  a  patent 
in  suit  was  applied  for  January  15th,  and  Uiere  is  nothing  to  carry 
the  patentee's  invention  back  of  that  date,  and  if  a  patent  disclosing 
the  same  invention  was  issued  to  another  in  July  upon  an  application 
filed  January  1st,  this  tends  to  show  that  the  patentee  of  the  patent  in 
suit  was  not  the  first  inventor.  This  has  been  distinctly  held  not  only 
in  Drewson  v.  Hartje,  supra,  but  by  the  Seventh  Circuit  Court  of  Ap- 
peals (Barnes  Co.  v.  Walworth  Co.,  60  Fed.  605,  606,  9  C.  C.  A.  154); 
by  Acheson,  C.  J.  (Westinghouse  v.  Chartiers  Co.  (C.  C.)  43  Fed.  582, 
and  cases  cited  on  page  588) ;  and  by  the  Second  Circuit  Court  of  Ap- 
peals (Sundh  Co.  v.  Interborough  Co.,  198  Fed.  94,  97,  117  C.  C.  A. 
280) ;  and  it  has  been  expressly  recognized  and  applied  by  the  Supreme 
Court  (Pope  Co.  v.  Gormully  Co.,  144  U.  S.  238,  244,  12  Sup.  Ct.  637, 
36  L.  Ed.  420) ;  by  Mr.  Justice  Bradley  (Kearney  v.  Lehigh  Co.  [D.  C] 
32  Fed.  320,  322,  323) ;  and  by  the  Second  Circuit  Court  of  Appeals 
(Hillard  V.  Fisher  Co.,  159  Fed.  439,  441,  86  C.  C.  A.  469;  Otis  Co.  v. 
Interborough  Co.,  222  Fed.  501,  502,  138  C.  C.  A.  97). 

Turning  to  the  cases  cited  contra :  Bates  v.  Coe,  in  using  the  language 
so  often  quoted  (98  U.  S.  on  pages  33,  34, 25  L.  Ed.  68)  is  speaking  sole- 
ly of  "evidence  to  sustain  the  second  [third]  defense,"  and  this  restric- 
tion has  not  been  observed  when  it  has  been  quoted  as  if  applicable  to 
all  defenses.    In  Horton  Co.  v.  White  Lily  Co.  (C.  C.  A.  7),  the  court 

«  Since  the  thing  patented  i8  a  unit,  to  which  "any  material  and  substantial 
part  of  is  essential,  and  since  no  patent  is  found  to  be  either  anticipated 
or  infringed  except  by  comparison  with  devices  containing  every  substantial 
and  material  part,  the  special  force  of  the  quoted  words  is  not  evident 

*  Duryea  v.  Rice,  28  App.  D.  O.  423;  Computing  Co.  v.  Standard  Co.  (C.  C. 
A.  6)  195  Fed.  508,  511,  115  C.  C.  A.  418;  Sundh  Co.  v.  Interborough  Co.  (C. 
C.  A.  2)  198  Fed.  94,  97,  117  C.  C.  A  280. 

»  Webster  Co.  v.  Higgins,  105  U.  S.  580,  694,  26  U  Ed.  U77, 
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was  considering  two  patents  to  the  same  inventor,  a  very  different  sit- 
uation. In  some,  as  in  Anderson  v.  Collins  (C.  C.  A.  8),  it  is  carefully 
recognized  that  the  ruling  involves  only  the  third  defense.  In  others, 
the  state  of  the  pleadirigs  does  not  appear.  Some  seem  to  depend  upon 
a  distinction  between  "anticipation"  and  "priority  of  invention,"  apply- 
ing the  former  name  to  the  third  defense  and  the  latter  to  the  fourth, 
though  we  do  not  see  why  "anticipation"  is  not  properly  applicable  to 
both.  So  far  as  any  of  tfie  other  cases  may  be  distinctly  inconsistent 
with  the  proposition  of  the  preceding  paragraph,  we  must  think  them  er- 
roneous. 

It  was  the  common,  if  not  universal,  practice  under  the  old  equity 
rules  for  an  answer  to  recite  under  one  paragraph  all  the  older  patents 
relied  upon,  and  then,  under  another,  to  repeat  all  the  names  of  the  pat- 
entees with  their  places  of  residence.  In  deference  to  the  simplifying 
spirit  of  the  new  rules,  the  defendant  here  pleaded  that  the  patentee  was 
not  the  first  inventor,  "but  that  said  invention  was  first  made  by  the  ap- 
plicants of  the  patents  recited  in  paragraph  9."  In  such  cases,  there  is 
no  question  of  pleading,  but  the  pertinence  of  the  earlier  filing  date  is 
clear.  We  should  hesitate  to  reach  the  other  result,  even  when  the 
fourth  defense  was  not  pleaded  in  terms.  Since  patenting  to  another 
before  the  invention  of  the  patent  in  suit  necessarily  implies  denial  that 
the  patent  in  suit  was  issued  to  the  first  inventor,  to  plead  the  third  de- 
fense is  usually  itself  to  plead  the  fourth,  and  it  would  be  unfortunate 
that  an  invalid  patent  should  be  held  valid  only  because  a  good  defense 
had  been  pleaded  by  a  wrong  name.  Any  amendments  that  might  seem 
necessary  would  doubtless  be  allowed  on  request,  with  due  regard  to 
the  prejudice,  if  any,  thereby  caused. 

[3]  When  we  consider  this  prior  art,  including  McMillan  and  Black- 
mer  and  Robson,  we  are  forced  to  conclude  that  Schade  took  no  in- 
ventive step.  His  continuous  wire,  developed  into  three  parts,  each 
part  having  a  function,  can  be  found  merged  in  Pitt's  hooks  and  flat 
plates,  yet  there  would  be  ingenious,  and,  we  assume  patentable,  novelty 
in  observing  this  continuous  wire  and  developing  it  out  of  its  merged 
condition,  i-f  it  had  been  a  new  thing  after  it  was  developed ;  and  so 
Pitt  alone  will  not  serve  to  invalidate.  McMillan  makes  his  hooks  or 
rings  out  of  wire,  and  extends  the  hooks  themselves  to  a  meeting  point, 
making  a  toggle  lever  hinge,  and  pivotally  mounts  the  rings  on  the 
edges  of  the  back  plate.  The  language  of  Schade's  claim  1,  if  given 
the  broad  meaning  which  could  naturally  be  attributed  to  the  selected 
words,  plainly  reads  upon  McMillan;  and  yet  this  is  not  conclusive 
of  the  question  of  invention,  since  the  language  of  the  claim,  by  ref- 
erence to  the  specification,  might  fairly  imply  that  the  "bent  wire  arms" 
of  the  claim  referred  to  arms  bent  up  laterally  and  to  hinge  leaves  of 
the  general  type  shown  rather  than  those  which  were  mere  continua- 
tions of  the  hocrfc  in  the  same  plane,  like  McMillan.  Even  Lindner, 
considered  by  itself  or  in  association  with  tlie  others,  would  not  neces- 
sarily negative  invention,  since  the  wire  oflf-set  of  Lindner,  shaped 
like  Schade's  wire  oflf-set,  had  no  function  as  a  spring  pressed  lever, 
and  to  combine  the  thought  of  such  a  shaped  and  formed  continuous 
wire  with  Pitt's  thought  of  spring  actuated  toggle  levers  mig:ht  well  be 

156C.C.A.--12 
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considered  a  patentable  combination.  We  are  convinced,  however, 
that  Blackmer  and  Robson  furnish  the  final  and  unanswerable  argu- 
ment against  invention.  With  a  continuous  wire  member  generally, 
undistinguishable  from  Schade.and  embodying  the  three  functions  of 
a  separable  retaining  hook,  an  edge  pivot  and  a  doubly  bent  off-set 
portion  operating  as  a  spring  pressed  lever,  we  find  that  this  oflF-set 
made  contact  with  and  passed  by  and  was  held  in  selected  position  by 
a  resilient  abutment  located  just  above  the  oflF-set.  Pitt  had  disclosed 
a  ring  section  provided  with  an  extension  which  made  contact  with  a 
resilient  abutment  located  at  one  side,  viz.  the  opposite  member  of  the 
same  form.  It  follows  that  when  Schade  appeared,  the  toggle  lever 
hinge  form  of  Pitt  and  the  spring  pressed  lever  arm  form  of  Blackmer 
and  Robson  were  known  equivalents,  and  what  Schade  did  was  to  sub- 
stitute one  for  the  other  as  one  of  the  members  of  his  otherwise  un- 
changed combination.  He  accomplished  no  "new  result,"  in  any  sense 
of  that  ambiguous  phrase,  except  that  his  substituted  form  was  per- 
haps cheaper  to  maJce,  stronger  and  more  smoothly  operating  in  this 
old  combination  than  the  equivalent  element  which  it  displaced.  The 
mechanical  modification  required,  considered  either  from  the  view- 
point of  substituting  the  Blackmer  and  Robson  continuous  wire  for 
the  Pitt  hook  and  plate,  or  substituting  the  Pitt  toggle  lever  interlock 
for  the  Blackmer  and  Robson  lever  and  casing  interlock,  was  merely  to 
extend  the  Blackmer  and  Robson  off-sets  until  they  were  hinged  to- 
gether. In  view  of  all  that  was  before  him  in  these  several  patents, 
we  cannot  think  that  this  was  more  than  the  expected  ability  of  the 
skilled  artisan.  Fare  Register  Co.  v.  Ohmer  (C.  C.  A.  6)  238  Fed. 
182  and  cases  cited  at  page  187,  151  C.  C.  A.  258;  Budd  Co.  v.  New 
England  Co.  (C.  C.  A.  6)  240  Fed.  415,  and  cases  cited  on  page  417, 
153  C.  C.  A.  341. 

The  remaining  claims  involved  in  the  appeal  fall  with  claim  1.  The 
decree  is  reversed,  and  the  case  remanded,  with  instructions  to  dismiss 
the  bill. 
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(243  Fed.  481) 

MISSOURI  DIST.  TELEGRAPH  CO.  v.  MORRIS  &  CO. 

'Circuit  Court  of  Appeals,  Eighth  Circuit    April  12,  1917.) 
No.  4771. 

1.  Evidence  ^=:»419(11) — Parol  Evidence  to  Vabt  Writing — ^Nature  of  Con- 

sideration. 

Where  defendant  Installed  in  plaintiff's  plant  a  watchman  telegraph 
signal,  fire-alarm  boxes,  and  fire-alarm  register  circuits,  with  necessary 
connections,  and  the  contract  under  which  they  were  installed  disclosed 
the  service  to  be  performed  by  defendant  in  connection  with  the  watchman's 
signals  in  detail,  but  was  silent  as  to  defendant's  services  with  reference 
to  the  fire-alarm  register,  except  that  defendant  agreed  to  install  it,  parol 
evidence  was  admissible  that,  as  an  additional  consideration  for  the  con- 
tract, defendant,  upon  receipt  of  the  fire  alarms  at  its  central  ottice,  was  to 
transmit  them  to  gongs  with  which  it  was  connected  in  plaintiflTs  engine 
room  and  the  room  occupied  by  its  private  fire  department,  as  parol  evi- 
dence may  be  introduced  to  show  that  the  consideration  stated  in  a 
writtai  Instrumwit  was  not  all  of  the  consideration. 

2.  Contracts  «=5>170(2) — Construction  by  Parties. 

Where  defendant,  in  carrying  out  the  contract,  did  transmit  alarms  to 
the  engine  room  and  fire  hall,  and  without  such  service  the  fire-alarm 
register  would  have  been  worthless,  this  was  a  part  of  its  duty  under  the 
contract,  as  contracts  must  be  construed  In  accordance  with  the  construc- 
tion given  them  by  the  parties  themselves  in  acting  under  them. 

3.  Estoppel  «=5>78(1) — Omissions  from  Contract— Retention  of  Contract. 

Plaintiff,  by  accepting  and  retaining  possession  of  a  triplicate  copy  of 
the  contract  for  over  two  years,  without  objecting  that  it  did  not  con- 
tain all  of  the  terms  intended  to  be  incorporated  therein,  was  not  estopped 
from  claiming  that  it  did  not  express  the  full  agreement  of  the  parties, 
where  it  received  at  all  times  from  defendant  the  services  for  which  it 
claimed  it  contracted. 

4  Estoppel  ^=»78(1) — Omissions  from  Contract— Performance. 

Defendant  was  estopped  from  contending  that  it  was  not  bound  to  trans- 
mit such  fire  alarms  where,  during  all  of  the  time  it  was  operating  the 
fire  alarm  system,  it  performed  such  services  without  objection,  since  it 
was  its  duty  to  make  the  objection  immediately  after  the  contract  was 
executed. 

5.  Damages  ^=:>23 — Breach  of  Contract — Damages  Within  Contemplation 
OF  Parties. 

Where  defendant  installed  a  fire-alarm  system  in  plaintiff's  plant,  and 
contracted  upon  receipt  of  fire  alarms  at  Its  central  office  to  transmit  them 
to  plaintiff's  engine  room,  the  recovery  of  damages  for  its  negligent  fail- 
ure to  so  transmit  a  fire  alarml  could  not  be  defeated  on  the  theory  that 
it  had  no  notice  that  plaintiff  would  not  maintain  at  all  times  sufficient 
water  pressure  to  fight  fires,  and  that  it  was  not  within  the  contemplation 
of  the  parties  that  plaintiff  would  rely  upon  notice  from  defendant  to  In- 
crease water  pressure  In  Its  fire  lines,  or  would  suffer  damage  by  the 
engineer's  failure  to  Increase  such  water  pressure. 

6w  Evidence  ^=»588 — Conclusivenesss  on  Jurt. 

Where,  in  support  of  its  contention  that  such  damages  were  not  within 
the  contemplation  of  the  parties,  defendant's  witness,  under  whose  super- 
vision the  gong  was  placed  ii^  the  engine  room,  testified  that  he  did  not 
know  what  it  was  placed  there  for,  or  what  the  gong  was  placed  in  the 
fire  hall  for,  the  jury  was  not  bound  to  accept  such  testimony,  as  the 
logical  deduction  therefrom  was  that  defendant  did  not  know  why  It 
transacted  any  business  at  all  with  plaintiff. 

^=»For  other  casea  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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7.  Daicaoes  «=»188(3)— Evidence — Oonsequences  of  Neolioence. 

In  an  action  for  a  fire-alarm  company's  negligent  failure  to  transmit  a 
fire  alarm  received  at  its  central  otUce  to  plaintilTs  engine  room,  resultins 
in  the  engineer  failing  to  supply  sufficient  pressure  to  fight  the  fire, 
where  there  was  abundant  evidence  to  sustain  a  finding  that,  if  the 
engineer  had  been  promptly  notified  of  the  fire,  he  would  have  been  able  to 
furnish  sufficient  pressure  to  extinguish  the  fire  while  it  was  confined  to 
the  motor  box  in  which  it  originated,  and  no  damages  were  allowed  for 
the  destruction  of  the  motor  box,  the  damages  were  not  so  speculative 
and  dependent  upon  changing,  uncertain,  and  undeterminable  contingen- 
cies as  to  defeat  a  recovery. 

8.  Trial  ^=:»192 — Instbuctionb — Statement  as  to  Undisputed  Facts. 

Where  the  contract  between  the  parties  was  silent  as  to  the  services  to 
be  performed  by  defendant  in  connection  with  its  fire-alarm  system,  and 
when  the  charge  was  given  every  one  connected  with  the  trial  knew  that 
the  written  instrument  did  not  contain  the  complete  ccmtract  between 
the  parties,  the  court  committed  no  error  in  so  telling  the  jury. 

9.  Appeal  and  Ebbob  ^=s»1062(4)— Habmless  Ebbob — Submission  of  Qusa- 

tions  of  Law. 

Though,  as  there  was  no  dii^ute  as  to  the  real  consideration  moving 
from  defendant  to  plaintiff  for  such  contract,  it  might  not  have  been  enx^ 
for  the  court  to  tell  the  Jury  that  the  transmission  of  such  fire  alarms 
should  be  considered  a  i>art  of  the  consideration,  the  submission  of  this 
question  to  the  jury  was  not  error  of  which  defendant  could  complain, 
where  they  found  the  contract  to  be  just  what  the  court  would  have  been 
obliged  to  tell  them  it  was,  especially  where  the  jury  were  required  to 
determine  the  specific  issue  as  to  whether  the  want  of  water  pressure  was 
caused  by  the  failure  to  receive  the  requisite  notice  from  the  defendant, 
and  whether,  if  the  pressure  had  been  sufficient,  the  fire  could  have  been 
confined  to  the  motor  box  in  which  it  originated. 

10.  Neolioence     ^=s»136(26) — Contbibutobt     Neolioence — Questions     fob 

JUBY. 

The  question  of  contributory  negligence  is  usually  <me  of  fact  for  the 
jury. 

11.  Witnesses  ^=:>237(4) — ^Examination — Questions  Assxtmino  Facib. 

In  an  action  against  a  fire-alarm  company  for  failure  to  transmit  a  fire 
alarm  to  plaintiff's  engine  room,  where  a  witness  testified  that  when  he 
first  discovered  the  fire  it  was  confined  to  a  motor  box,  a  question  asked 
him  as  to  how  long  it  was  after  he  got  back  up  to  the  motor  box  before  the 
fire  spread  to  a  leaf-lard  cooler,  was  not  objectionable  as  assuming  with- 
out testimony,  and  in  the  face  of  the  physical  facts,  that  the  fire  originat- 
ed in  the  motor  box.  ^ 

12.  Appeal  and  Ebbob  ^=:»501(4) — ^Rbcobd— Pbeseivtation  of  Exceptions. 

A  contention  that  the  court  in  its  charge  assumed  a  fact  cannot  be  re- 
viewed where  it  does  not  appear  from  the  record  that  any  exception  was 
taken  to  such  statement. 

13.  Evidence  ^s»131 — ^Admissibility — Conditions  Atteb  Injubt. 

In  an  action  against  a  fire-alarm  company  for  negligent  failure  to  trans- 
mit a  fire  alarm  to  plaintiff's  engine  room,  resulting  in  the  engineer  fall- 
ing to  furnish  sufficient  water  pressure,  there  was  no  error  in  admitting 
evidence  of  a  test  of  the  water  pressure  just  prior  to  the  trial,  where  the 
evidence  tended  to  show  that  the  conditions  were  the  same  and  plaintiff 
had  offered  to  let  the  defendant  make  the  test  itself  at  plaintiff's  expense. 

14.  Evidence  ^s»183(2) — Secondabt  Evidence — Admissibilttt  or  Evidence 
or  Destbuction  of  Pbimabt  Evidence. 

Where  defendant's  employ^,  In  charge  of  Its  central  office,  testified  as 
to  what  he  read  upon  the  tape  on  which  the  fire  alarm  was  registered,  it 
was  not  error  to  admit  his  testimony  that  he  burned  the  tape,  as  the  record 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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thereon  was  the  original  and  best  evidence  of  the  fire  alann,  and  It  was 
proper  to  show  Its  destruction  In  order  to  make  the  testimony  of  the 
witness  competent 

15w  Damages  ^=:»214 — ^Instbuctions — Reduction  of  Damages. 

In  such  action,  the  instruction  given  by  the  court  on  the  question  as  to 
plaintlfTs  duty  to  notify  the  engine  room  by  means  of  a  push  button  and 
buzzer  Installed  by  itself  held  as  favorable  to  defendant  as  it  could  ask. 

16.  Contracts  ^=s>275— Performance — ^Degree  of  Oare  Required. 

Where  defendant  installed  a  flre-alarm  system,  in  plaintiflTs  plant,  and 
agreed  upon  receipt  of  fire  alarms  to  transmit  them  to  defendant's  en- 
gine room  and  fire  hall,  defendant  was  only  required  to  exercise  ordinary 
care,  but  the  care  to  be  exercised  must  be  considered  with  reference  to 
the  surrounding  circumstances,  and,  as  any  service  but  prompt  service 
would  be  worthless,  prompt  service  was  required. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Missouri ;  Arba  S.  Van  Valkenburgh,  Judge. 

Action  by  Morris  &  Co.  against  the  Missouri  District  Telegraph 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Percy  B.  Eckhart,  of  Chicago,  111.,  and  P.  E.  Reeder,  of  Kansas  City, 
Mo.  (Albert  T.  Benedict,  of  New  York  City,  and  Edwin  Camack, 
Maurice  H.  Winger,  and  New,  Miller,  Camack  &  Winger,  all  of  Kan- 
sas City,  Mo.,  on  the  brief),  for  plaintiff  in  error. 

M.  W.  Borders,  of  Chicago,  111.,  and  Frank  P.  Sebree,  of  Kansas 
City,  Mo.  (Borders,  Walter  &  Burchmore,  of  Chicago,  111.,  and  Sebree, 
Conrad  &  Wendorff,  of  Kansas  City,  Mo.,  on  the  brief),  for  defendant 
in  error. 

Before  CARLAND,  Circuit  Judge,  and  RINER  and  MUNGER, 
District  Judges. 

GARLAND,  Circuit  Judge.  Defendant  in  error,  hereafter  called 
plaintiff,  sued  plaintiff  in  error,  hereafter  called  defendant,  to  recover 
damages  resulting  irom  a  fire  in  its  packing  house  at  Kansas  City,  Kan., 
which  damages  it  is  alleged  were  caused  by  the  negligence  of  the  de- 
fendant. The  plaintiff  recovered  a  verdict,  and  the  defendant  has 
brought  the  case  here  assigning  error. 

At  the  commencement  of  the  trial  in  the  court  below  counsel  for  de- 
fendant moved  the  court  orally  for  judgment  in  its  favor  upon  the 
pleadings.  The  grounds  of  the  motion  were  (a)  that  the  written  con- 
tract set  forth  in  the  complaint  did  not  impose  upon  the  defendant  any 
duty  such  as  was  alleged  to  have  been  violated  by  it ;  (b)  that  the  dam- 
ages claimed  were  not  thie  proximate  result  of  tiie  silleged  violation  of 
duty;  (c)  that  the  damages  sustained  were  so  speculative  and  uncertain 
as  to  be  impossible  of  ascertainment.  These  same  questions  were  sub- 
sequently raised  by  objections  to  the  introduction  of  evidence,  requests 
to  charge,  and  also  by  motion  for  a  directed  verdict.  We  prefer  to 
consider  the  same  generally,  regardless  of  how  the  questions  were  rais- 
ed. Looking  at  the  evidence  in  its  most  favorable  aspect  with  refer- 
^ 

^s»For  oUier  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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ence  to  the  case  of  the  plaintiff,  as  we  are  bound  to  do  on  a  motion  for 
a  directed  verdict,  the  following  facts  appear  from  the  record : 

Since  1905  the  plaintiff  has  maintained  and  operated  a  packing  plant 
at  the  city  of  Kansas  City,  Kan.,  and  in  connection  therewith  has  con- 
ducted the  business  of  buying  and  slaughtering  cattle,  hogs,  and  sheep, 
dressing,  curing,  and  preparing  the  meat  for  food,  and  manufacturing 
the  by-products  thereof.  The  plant  consisted  of  20  buildings,  varying 
in  size  from  20  feet  by  40  feet  to  150  feet  by  175  feet  The  building^, 
with  a  few  exceptions,  were  six  stories  high  with  basement  separated 
by  fire  walls.  Ever  since  the  plant  started,  in  1905,  the  plaintiff  has 
maintained  a  fire  department  of  its  own  located  on  the  third  floor  in 
building  No.  12.  From  five  to  seven  men  are  employed  as  firemen. 
The  firemen  have  a  room  located  as  above  called  the  fire  hall,  in  which 
they  sleep  at  night.  The  firemen  were  on  duty  on  holidays  and  Sun- 
days as  well  as  week  days.  The  department  was  equipped  with  a  full 
fire  hall  equipment.  A  fire  gong  was  placed  therein  by  the  defendant 
14  inches  in  diameter.  This  gong  connects  with  the  central  office  of  the 
defendant  by  an  electric  wire.  It  has  no  other  connection.  There  were 
in  the  fire  hall  also  a  tape  register  and  telephone  placed  therein  by  the 
defendant  The  tape  register  is  connected  with  the  central  office  of  £he 
defendant  and  with  no  other  place. 

The  plaintiff  also  maintains  in  its  plant  a  room  called  the  engine 
room,  about  500  feet  south  of  building  No.  11,  in  which  the  fire  in  con- 
troversy occurred.  The  engine  room  is  equipped  with  ice  machines, 
pumps,  and  generators.  In  each  comer  of  building  No.  11  were  risers 
or  water  pipes  for  fighting  fire.  Fire  hose  was  attached  to  these  pipes 
on  each  floor.  These  water  pipes  were  connected  directly  with  pumps 
in  the  engine  room.  There  was  a  continuous  water  pressure  of  from  20 
to  40  pounds  maintained  in  these  water  pipes.  The  pumps  are  connect- 
ed with  the  Kaw  river  and  also  with  the  city  water  system.  The  risers 
or  pipes  spoken  of  are  six  inches  in  diameter.  There  was  no  communi- 
cation from  the  fire  hall  to  the  engine  room  by  telephone.  The  defend- 
ant had  installed  in  the  engine  room  a  fire  gong  and  ticker  service. 
The  gong  was  14  inches  in  diameter.  The  ticker  service  was  the  same 
as  in  the  fire  hall. 

It  was  the  invariable  practice  of  the  defendant  at  6  o'clock  in  the 
morning  and  at  5 :30  o'clock  in  the  evening  to  test  the  fire-alarm  service 
thus  installed.  The  plaintiff  itself  placed  in  the  fire  hall  and  in  the  en- 
gine room  a  four-inch  buzzer  bell,  so  that  the  fact  could  be  verified  as 
to  whether  the  engine  room  and  the  fire  hall  had  received  the  same  no- 
tice, when  a  test  was  being  made.  A  wire  ran  from  the  fire  hall  into  the 
engine  room,  which  connected  these  bells  or  buzzers. 

The  defendant  owns  and  operates  Night  Watchman's  Telegraph  Sig- 
nal and  Fire-Alarm  Boxes,  also  Fire-Alarm  Raster  Circuits.  It 
installs  these  boxes  and  fire-alarm  register  circuits  in  large  manufac- 
turing and  mercantile  plants,  and,  for  a  rental  agreed  upon,  performs  a 
service  in  connection  therewith  which  has  for  its  only  object  fire  pro- 
tection. January  1,  1910,  defendant  entered  into  a  written  agreement 
with  the  plaintiff  as  follows: 


Digitized  by  VjOOQIC 


HlSSOUai  DI8T.  TELEGRAPH  GO.  V.  MORBIS  <b  GO.  1S3 

"That   for   the   consideration   hereinafter   named,   the   District   Company 

agrees,  at  Its  own  expense,  to  promptly  place  <mi  the  premises  of  the  sub- 
scriber at — 

Boxes.  F.  A.  Registera 

Chicago.  Ills 172  2 

St.  Joseph,  Mo 52  1 

East  St.  Louis,  Ills 53  1 

Kansas  C^ty,  Kan. 48  1 

Night  Watchman's  Telegraph  Signal  and  Fire-Alarm  Boxes  and  Fire  Alarm 
Register  Circuits,  with  all  necessary  wire  connections  and  other  apparatus  for 
the  efficient  working  of  the  same. 

"The  District  Company  further  agrees  to  install  such  boxes,  gongs,  and 
registers  as  may  be  ordered  by  the  subscriber,  on  premises  hereafter  acquired 
by  subscriber,  at  prices  herein  provided  for. 

"The  watchman  of  the  said  subscriber  shall  communicate  with  the  central 
office  of  the  District  Company  by  means  of  the  said  signal  boxes,  at  such  in- 
tervals during  the  night,  commencing  at  6  o'clock  p.  m.,  and  ceasing  at  7 
o'clock  a.  m.,  Sundays  and  holidays  included,  as  shall  from  time  to  time  be 
determined  upon  by  said  subscriber,  and  by  the  same  reported  in  writing  to 
the  office  of  the  District  Company. 

"The  District  Company  shall  receive  the  signals  of  the  watchman  or  other 
person  for  the  time  being  in  charge  of  said  premises,  and  record  the  time  when 
the  same  shall  be  so  received;  and  in  default  of  such  watchman,  or  other 
person  in  charge  as  aforesaid,  making  such  signals  within  ten  minutes  of 
the  time  after  said  signal  is  due  according  to  the  list  then  in  force  between 
the  said  parties,  and  said  District  Company  shall  and  will  forthwith  send  its 
roundsman  to  the  premises  and  ascertain  the  cause  of  such  failure  or  neglect 
of  signaling. 

"The  District  Company  further  agrees  to  furnish  to  the  said  subscriber  a 
daily  report  in  writing,  showing  the  several  times  at  which  signals  were  re- 
ceived during  the  previous  night,  and  also  the  excuse  or  explanation  given 
by  the  watchman  for  any  failure  to  signal  as  aforesaid. 

"In  case  of  accident  or  disability  of  the  watchman  of  the  said  subscriber, 
the  said  District  Company  will  furnish  a  temporary  watchman,  for  which  a 
reasonable  charge  shall  be  made. 

"The  said  subscriber  hereby  agrees  to  pay  for  such  service  the  sum  of 
eighteen  ($18.00)  dollars  per  annum  for  each  combination  fire  alarm  and 
watch  service  box;  one  hundred  ($100.00)  dollars  per  annum  for  each  gong 
and  register  circuit  with  one  location ;  and  fifty  ($50.00)  dollars  per  annum  for 
each  additional  gong  and  register  location  on  such  circuit,  for  the  period  of 
five  (5)  years  and  thereafter  until  one  year's  notice  has  been  given  in  writing  by 
the  subscriber  of  a  desire  to  terminate  this  contract  Payments  to  be  made 
monthly. 

"Additional  boxes  will  be  installed  as  ordered  by  subscriber,  who  hereby 
agrees  to  pay  for  each  such  added  box  eighteen  ($18.00)  dollars  per  year. 

"The  said  subscriber  also  agrrees  to  reimburse  said  District  Company  for 
any  change  or  alterations  made  after  installation  and  approval  of  same,  where 
such  changes  are  made  to  accommodate  alterations  in  subscriber's  premises. 

"This  agreement  shall  be  effective  as  of  January  1,  1910,  and  cancels  all 
agreements  heretofore  made  between  the  subscriber  and  any  associated  Dis- 
trict Company  for  fire-alarm  and  watch  service  in  the  plants  herein  named. 

"It  is  further  agreed  that,  in  the  event  of  the  destruction  by  fire  or  other 
casualty  of  any  portion  of  the  aforesaid  premises,  the  r^ital  hereunder  shall 
be  reduced  in  the  proportion  that  said  boxes  are  thereby  rendered  out  of  serv- 
ice, at  the  rate  per  box  provided  for  by  this  contract 

"It  is  further  understood  and  agreed  that  the  said  instruments,  and  all 
wires  and  other  apparatus  hereto,  shall  be  and  remain  the  sole  property  of 
the  District  Comi>any ;  and  the  said  subscriber  hereby  authorizes  and  empow- 
ers the  District  Company,  or  its  agents  or  assigns,  to  enter  any  building  and 
remove  the  said  instruments,  provided  that  the  said  subscriber  shall  have 
failed  to  pay  over  to  the  District  Company  the  stipulated  rental  monthly 
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aforesaldr  or  any  other  diarge  for  service  or  expenditures  that  the  said 
District  Company  may  have  been  called  upon  to  perform,  either  by  signal 
or  that  have  accrued  under  any  of  the  provisions  of  this  contract" 

As  the  name  of  the  boxes  indicates,  they  performed  two  functions, 
viz.  watchman's  telegraph  signal  described  in  detail  in  the  above  con- 
tract and  fire-alarm  service.  To  give  the  fire  alarm  the  watchman  or 
other  person,  in  accordance  with  permanent  directions  on  the  fire-alarm 
box,  would  break  a  glass  thereon  and  turn  a  certain  lever  to  the  right. 
By  so  doing  the  niunber  of  the  box  would  be  recorded  on  the  same  tape 
that  received  the  watchman's  signals  in  the  central  office  of  defendant, 
but,  in  place  of  registering  the  number  of  the  box  once,  it  would  regis- 
ter the  number  eight  times.  When  a  fire  alarm  was  received  at  the  cen- 
tral office  from  the  plant  of  the  plaintiff,  it  was  the  duty  of  the  operator 
of  defendant  at  the  central  office  to  throw  a  switch,  requiring  but  a 
fraction  of  a  second,  and  thereby  turn  the  fire-alarm  signsil  back  to  the 
plaintiff's  fire  hall  and  engine  room,  the  whole  operation  requiring  about 
thirty  seconds.  Over  the  objection  of  defendant's  counsel,  plaintiff 
was  permitted  to  show  that  defendant  had  been  for  five  years  prior  to 
January  1,  1910,  for  a  rental  agreed  upon  performing  watchman's  signal 
and  fire-alarm  service  as  above  detailed.  While  this  service  was  being 
performed  as  indicated  the  written  contract  above  set  out  was  execut- 
ed, there  being  no  change  in  the  manner  of  service  except  that  instead 
of  the  telephone  the  defendant  installed,  in  connection  with  the  fire- 
alarm  service,  a  gong  and  register  line  in  the  plant  of  the  plaintiff  to 
connect  with  its  central  office. 

Laying  aside  the  manner  in  which  the  watchman's  signals  were  made 
and  recorded  as  not  being  involved  in  the  present  action,  the  manner  of 
receiving  and  reporting  fire  alarms  was  as  follows :  The  defendant's 
central  office  was  located  in  a  room  also  occupied  by  the  Western  Union 
Telegraph  Company  at  the  Livestock  Exchange,  Kansas  City,  Kan. 
There  is  a  table  in  the  central  office  on  which  are  placed  a  series  of 
registers.  These  registers  are  electrical  instruments  that  record  the 
number  of  the  box  pulled  by  the  watchman  in  the  plant  of  the  plaintiff. 
There  was  one  register  for  each  plant  for  which  a  fire-alarm  service 
was  being  rendered.  At  the  time  of  the  fire  hereinafter  mentioned 
there  were  about  twelve  registers. 

The  register  in  connection  with  the  fire-alarm  service  rendered  to 
the  plaintiff  was  connected  with  the  fire  hall  and  engine  room  of 
the  plaintiff  by  wire.  There  was  a  wire  that  connected  with  the 
watchmen's  boxes  which  permitted  the  fire-alarm  signal  to  come  to 
the  central  office,  and  there  was  also  another  wire  that  connected  the 
central  office  with  the  registers  and  gong  in  the  fire  hall  and  engine 
room.  There  was  no  connection  between  the  plant  of  the  plaintiff  and 
the  central  office  of  the  defendant  for  fire-alarm  purposes  except  the 
wire  which  operated  the  gong  and  register.  The  gongs  in  the  fire  hall 
and  engine  room  were  for  Ae  purpose  of  notifying  the  fire  hall  and 
engine  room  that  a  fire-alarm  signal  was  coming.  The  gongs  could 
not  be  rung  except  by  the  operator  in  the  office  of  the  defendant.  The 
defendant  had  installed  in  the  plant  of  the  plaintiff  48  of  the  watch- 
man's telegraph  signal  and  fire-alarm  boxes.    Under  ordinary  circum- 
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Stances  if  a  fire  alarm  would  be  signaled  from  one  of  the  boxes  in 
Ihe  plant  of  the  plaintiff  to  the  central  office,  the  operator  receiving 
the  signal  would  communicate  it  to  the  fire  hall  and  engine  room  with- 
in eight  or  ten  seconds. 

On  July  7,  1912,  one  Sheldon,  19  years  of  age,  was  the  manager 
and  in  charge  of  the  central  office  of  the  defendant  at  the  stockyards 
exchange,  Kansas  City,  Kan.  He  had  two  employes  assisting  him  in 
the  work,  M.  Q.  Williamson  and  M.  W.  Allie.  They  performed  the 
services  hereinbefore  indicated  for- about  50  subscribers.  The  plain- 
tiff was  one  of  them.  The  ordinary  duty  of  the  employes  was  to 
place  upon  large  sheets  of  paper,  which  had  the  numbers  of  the  fire- 
alarm  boxes  in  any  particular  plant  thereon,  the  time  that  any  par- 
ticular watchman  would  pull  a  box  in  any  particular  plant.  These 
reports  would  be  coming  in  practically  all  day.  On  the  day  in  ques- 
tion Sheldon's  assistant  Allie  was  absent  for  the  day ;  Williamson  was 
on  duty  that  day,  but  at  about  12:07  tol2:10  o'clock  went  out  for  his 
limcheon.  After  Williamson  left,  Sheldon,  the  only  remaining  em- 
ploye, took  his  lunch  and  went  to  a  place  in  the  central  office  15  or 
20  feet  from  the  fire-alarm  register.  Sheldon  did  not  hear  any  fire 
alarm  from  the  time  he  commenced  eating  his  luncheon. 

While  Sheldon  was  eating  his  lunch,  and  about  12:22,  there  came 
a  call  from  plaintiff's  plant  over  the  telephone,  which  was  received 
by  an  employe  of  the  Western  Union,  who  told  Sheldon  that  the  plain- 
tiff was  on  the  'phone  and  wanted  to  talk  about  a  fire.  Sheldon  went 
to  the  'phone,  and  the  plaintiff  asked  if  he  (Sheldon)  got  the  fire  alarm. 
Sheldon  answered,  "Yes."  That  is  all  there  was  said  on  the  'phone. 
In  fact,  Sheldon  did  not  know  that  a  fire  alarm  had  been  received. 
He  then  went  to  the  register  to  see  if  a  signal  had  been  recorded,  and 
found  that  while  he  was  away  eating  his  lunch  three  separate  fire- 
alarm  signals  had  been  received  from  the  plant  of  the  plaintiff,  and 
not  one  of  them  had  been  turned  back  to  the  fire  hall  or  engine  room 
of  the  plaintiff.  Sheldon  then  notified  the  city  fire  department  of  Kan- 
sas City,  Kan.,  and  burned  the  tape  upon  which  was  recorded  the  fire 
alarms. 

A  few  minutes  after  noon  of  July  7,  1912,  Mr.  Clark,  the  motor 
tender  who  was  looking  after  the  various  motors  in  the  plant  of  the 
plaintiff,  while  he  was  going  around  to  see  that  they  were  oiled  and 
in  proper  condition,  went  from  building  No.  10  into  No.  11  on  the 
fifth  floor  to  examine  a  motor,  when  his  attention  was  directed  to 
smoke  coming  from  a  motor  box  in  which  was  a  motor  that  fur- 
nished the  power  to  operate  a  system  of  fans  in  a  lard  cooler.  The 
box  was  up  against  the  ceiling  and  was  four  feet  square.  There  was 
no  flame  discernible  at  that  time.  Clark  immediately  ran  to  the  fire 
hall,  which  was  on  the  third  floor  of  building  No.  12  adjoining  build- 
ing No.  11.  In  the  fire  hall  were  four  or  five  firemen,  and  on  his 
way  to  the  hall  he  was  "hollering"  fire!  The  firemen  immediately 
'secured  their  spanners,  and  followed  Clark  to  the  fire.  Clark  esti- 
mated that  it  took  one  minute  from  the  time  he  discovered  the  smoke 
until  he  and  the  firemen  were  back  at  the  motor  box.  Robert  Hooper, 
chief  of  plaintiff's  poUce,  who  was  coming  up  the  stairway  to  the  fire 
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hall  to  eat  his  lunch,  heard  Clark  cry  fire  in  coming  to  tlie  fire  hall, 
and  he  immediately  ran  to  a  window  and  called  to  his  assistant,  whom 
he  had  left  on  the  loading  deck,  to  pull  one  of  these  fire  alarm  boxes. 
When  Hooper  reached  the  window  he  saw  Henry  Haberle,  a  fireman, 
turning  in  a  fire  alarm  tlirough  one  of  the  combination  boxes  of  the 
defendant.  The  time  of  giving  the  first  alarm  is  definitely  fixed  at 
12:00  o'clock  and  eight  minutes  by  Hooper's  watch,  and  12:09  by  the 
lime  of  the  defendant.  Upon  reaching  the  scene  of  the  fire  the  fire- 
men coupled  up  50  feet  of  hose  that  reached  within  25  to  30  feet  of 
the  motor  box,  but  there  was  no  fire  pressure  in  the  water  pipes,  and 
as  a  result  the  water  merely  ran  over  the  end  of  the  nozzle,  not  even 
reaching  the  motor  box.  The  assistant  fireman  then  immediately  ran 
and  turned  in  another  fire  alarm.  In  the  meantime  the  firemen  pro- 
cured 50  feet  of  hose  from  another  corner  of  the  room,  and  put  it  on 
the  first  section,  and  again  turned  on  the  water,  but  there  was  no 
pressure.  The  assistant  fireman  turned  in  a  third  fire  alarm.  Then 
one  of  the  firemen  climbed  up  and  opened  the  motor  house  door,  and 
the  smoke  and  flames  shot  out.  The  testimony  showed  the  pumps  in 
the  engine  room  were  able  to  furnish  and  throw  300  gallons  of  water 
per  minute  120  feet. 

After  the  second  hose  was  obtained  and  attached,  and  there  still 
being  no  pressure,  the  assistant  fireman  ran  down  five  flights  of  stairs 
to  the  engine  room,  which  was  distant  650  feet,  and  notified  the  en- 
gineer of  the  fire,  and,  the  pumps  and  apparatus  being  in  good  condi- 
tion, a  fire  pressure  was  immediately  given;  but  by  this  time  the 
smoke  drove  the  firemen  out  of  the  room  where  the  fire  occurred,  some 
being  compelled  to  go  down  the  fire  escape,  and  others  being  carried 
out  to  avoid  suflFocation. 

There  are  many  other  facts  in  the  record  which  sustain  the  verdict 
rendered,  but  the  foregoing  statement  is  deemed  sufficient  to  present 
the  important  questions  in  the  case.  It  is  not  disputed  but  that  there 
was  ample  evidence  to  sustain  the  verdict  of  the  jury  as  to  the  amount 
of  damage  which  resulted  from  the  fire  if  any  damages  were  recover- 
able. There  was  also  ample  evidence  to  sustain  the  claim  of  the 
plaintiff  that,  had  the  fire-alarm  signals  which  were  transmitted  to 
the  defendant  at  its  central  office  been  immediately  turned  back  to  the 
engine  room  of  the  plaintiflF,  a  sufficient  water  pressure  would  have 
at  once  been  obtained  to  have  extinguished  the  fire  while  it  was  con- 
fined to  the  motor  box.  No  damage  was  allowed  for  the  destruction 
of  the  motor  box.  The  negligence  of  which  complaint  is  made  is,  of 
course,  the  failure  of  the  operator  at  the  central  office  of  defendant 
to  give  the  engine  room  in  the  plant  of  the  plaintiff  immediate  notice 
of  the  fire  alarm,  so  that  sufficient  water  pressure  could  b^  supplied 
to  extinguish  the  fire. 

Turning  now  to  the  written  contract  hereinbefore  mentioned,  it 
will  be  seen  that  it  discloses  the  service  to  be  performed  by  the  de- 
fendant in  connection  with  the  watchman's  signals  in  detail.  When 
we  come,  however,  to  the  service  to  be  performed  by  the  defendant 
with  reference  to  the  fire-alarm  register,  we  find  that  the  contract  is 
silent  except  as  to  the  fact  that  the  defendant  agrees  to  install  a  fire- 
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alarm  register.  This  being  the  condition  of  the  written  contract,  coun- 
sel for  defendant  raise  the  point  that  the  written  contract  nowhere 
provides  that  the  defendant  ^ould  perform  the  duty  which  it  is 
alleged  the  defendant  failed  to  perform. 

[1,  2]  It  is  further  contended  in  this  connection  that  parol  testi- 
mony is  not  admissible  to  vary,  contradict,  add  to,  or  qualify  the  terms 
of  the  written  instrument,  and  the  learning  upon  the  question  of  latent 
and  patent  ambiguity  has  been  cited  from  1630  (Lord  Bacon's  Rule 
23)  to  the  present  time.  There  is  no  doubt  about  the  rule,  but,  as  is 
true  of  most  rules,  it  has  numerous  qualifications  as  well  established 
as  the  rule  itself.  Among  these  qualifications  is  the  one  that  permits 
the  introduction  of  parol  testimony  to  show  that  a  written  contract 
was  without  consideration  or  that  the  consideration  stated  in  the  writ- 
ten instrument  was  not  all  of  the  consideration.  In  Richardson  v. 
Traver,  112  U.  S.  431,  5  Sup.  Ct.  206,  28  L.  Ed.  804,  it  was  said :  ;it 
is  elementary  learning  that  evidence  may  be  given  of  a  consideration 
not  mentioned  in  a  deed,  provided  it  be  not  inconsistent  with  the  con- 
sideration expressed  in  it."  1  Greenleaf  on  Evidence,  286;  2  Phil- 
lips on  Evidence,  353;  Mills  v.  Dow,  133  U.  S.  423,  10  Sup.  Ct.  413, 
33  L.  Ed.  717;  Fire  Insurance  Association,  Ltd.,  v.  Wickham,  141 
U.  S.  564,  12  Sup.  Ct.  84,  35  L.  Ed.  860.  The  written  contract  pro- 
vided that  the  defendant  should  install  one  fire-alarm  register  circuit 
in  the  plant  at  Kansas  City.  The  inquiry  naturally  arises,  what  for? 
The  contract  does  not  specify  the  purpose  of  its  installation,  and  mere 
installation  would  be  worthless  unless  some  service  was  to  be  per- 
formed in  connection  therewith.  It  then  becomes  material  to  in- 
quire if  there  was  any  other  consideration  than  the  mere  installation 
of  the  register  circuit  which  the  defendant  was  to  perform  for  the 
annual  rental  of  $18  for  each  watchman's  signal  and  fire-alarm  box, 
and  $100  per  annum  for  each  fire-alarm  register.  It  is  proven  that 
there  was  an  additional  consideration  to  be  given  by  the  defendant 
by  the  fact  that  the  defendant  performed  a  service  in  connection  there- 
with, without  which  the  fire-alarm  register  would  have  been  worth- 
less. It  was  competent  to  show  this  additional  consideration  by  parol 
testimony,  as  it  was  not  inconsistent  with  the  written  contract  and  de- 
fendant admits  that  the  service  was  performed  as  proven.  If  the  de- 
fendant had  sued  the  plaintiff  for  the  $100  rentd  and  the  plaintiflF 
had  sought  to  defend  by  showing  that  the  written  contract  was  void 
for  want  of  consideration  to  be  performed  by  the  defendant,  certainly 
in  such  a  case  the  defendant  would  be  allowed  to  show  just  what  the 
consideration  was  as  understood  and  acted  upon  by  both  parties  to 
the  contract.  We  have  no  doubt  that  parol  testimony  was  competent 
to  show  the  actual  consideration  for  the  contract  on  the  part  of  the 
defendant,  and  that  the  contract  must  be  construed  in  accordance  with 
the  construction  given  to  the  same  by  the  parties  themselves  in  acting 
under  it. 

[3,  4]  It  is  next  contended  that  plaintiff,  by  accepting  and  retaining 
possession  of  a  triplicate  copy  of  the  original  contract  m  question  for 
a  period  of  over  two  years,  without  making  any  objection  that  it  did 
not  contain  all  of  the  terms  intended  to  be  incorporated  therein,  there- 
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by  ratified  said  contract,  and  accepted  it  according  to  its  terms,  and 
is  now  estopped  from  claiming  that  it  does  not  express  the  agreement 
of  the  parties.  There  is  not  a  single  element  of  estoppel  in  the  con- 
duct of  the  plaintiff,  for  it  received  at  all  times  from  the  defendant 
the  service  for  which  it  claims  it  contracted.  If  either  party  should 
be  estopped  it  should  be  the  defendant,  as  during  all  the  time  men- 
tioned it  performed  the  service  contended  for  by  plaintiff  without  ob- 
jection. If  the  defendant  was  ever  going  to  say  that  the  contract  did 
not  provide  for  the  performance  of  the  service  for  which  the  plain- 
tiff was  paying,  it  was  its  duty  to  make  the  objection  immediately  after 
the  contract  was  executed  or  forever  after  remain  silent. 

[5,  8]  It  is  next  contended  that  the  plaintiff  should  not  be  permit- 
ted to  recover  in  this  case  for  the  reason  that  the  evidence  does  not 
disclose  that  the  defendant  had  any  notice  that  the  plaintiff  would  not 
maintain  at  all  times  sufficient  water  pressure  to  fight  fire,  and  it  was 
not  within  the  contemplation  of  the  parties  when  the  contract  was  exe- 
cuted that  the  plaintiff  would  rely  upon  notice  from  the  defendant  to 
increase  the  water  pressure  in  its  fire  lines,  or  that  the  plaintiff  would 
suffer  damage  by  reason  of  the  failure  of  the  engineer  of  the  plaintiff 
to  increase  the  water  pressure  in  its  own  fire-fighting  system.  In  con- 
sidering this  contention,  it  must  be  borne  in  mind  that  the  whole  serv- 
ice rendered  by  defendant  to  plaintiff  and  for  which  it  was  paid  was 
to  discover  fire  and  prevent  the  spread  thereof  after  discovery.  It 
would  be  contrary  to  the  common  knowledge  and  experience  of  man- 
kind to  expect  that  the  plaintiff  would  at  all  times  keep  up  a  sufficient 
water  pressure  to  fight  fire  when  there  was  no  fire.  It  would  be  con- 
trary to  the  general  practice  of  fire  departments  generally.  To  say 
that  it  was  not  within  the  contemplation  of  the  parties  that  the  plaintiff 
would  rely  upon  notice  to  the  engine  room  so  as  to  increase  the  water 
pressure  would  be  to  say  that  the  officers  and  employes  of  defendant 
did  not  know  why  it  placed  a  gong  in  the  engine  room.  It  is  true  that 
the  witness  Brownson,  under  whose  supervision  the  gong  was  placed  in 
the  engine  room,  testified  that  he  did  not  know  or  learn  what  the  gong 
was  placed  in  the  engine  room  for,  when  it  was  so  placed,  and  he  also 
testified  that  he  did  not  know  what  the  gong  was  placed  in  the  fire  hall 
for.  The  logical  deduction  from  this  testimony  is  that  the  defendant 
did  not  know  why  it  transacted  any  business  at  all  with  the  plaintiff 
or  for  what  purpose.  The  jury  was  not  bound  to  follow  such  testi- 
mony when  we  consider  that  the  only  object  for  which  plaintiff  paid  the 
defendant  thousands  of  dollars  per  annum  was  fire  protection.  Con- 
ceding, for  the  sake  of  argument,  that  defendant  did  not  know  that 
the  plaintiff  at  all  times  did  not  maintain  a  sufficient  water  pressure 
to  fight  fire,  nevertheless  it  received  thousands  of  dollars  annually 
from  the  plaintiff  for  notifying  it  of  the  discovery  of  fire  in  its  plant 
immediately,  as  the  service  was  worth  nothing  unless  performed  with 
the  utmost  promptness.  It  is  not  competent,  therefore,  for  the  de- 
fendant, in  the  face  of  undispoited  negligence,  to  say  that  it  did  not 
know  for  what  purpose  the  plaintiff  wanted  the  service  performed.  It 
was  the  defendant's  duty  to  give  the  notice;  the  plaintiff's  duty  to 
make  such  use  of  it  as  the  circumstances  demanded. 
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[7]  It  is  next  contended  that  the  evidence  in  the  case,  with  respect 
to  the  particular  point  at  which  the  fire  might  have  been  stopped  in  the 
event  Ae  water  pressure  had  been  adequate,  is  indefinite  and  uncertain, 
and  the  damages  sought  to  be  recovered  are  so  speculative  and  depend- 
ent upon  numerous,  changing,  uncertain,  and  undeterminable  contin- 
gencies that  the  most  the  jury  could  do  and  did  do  was  to  guess  at  the 
amount  of  the  damage  which  might  have  been  occasioned  by  the  fail- 
ure of  the  engineer  to  increase  the  water  pressure;  consequently  the 
court  should  have  limited  the  amount  of  the  recovery  in  any  event 
to  nominal  damages.  It  is  trtie  that  the  defendant  did  not  start  the  fire 
that  destroyed  plaintiff's  property,  but,  contrary  to  the  facts  in  the 
telephone  cases  cited  (Volquardsen  v.  Iowa  Tel.  Co.,  148  Iowa,  IT,  126 
N.  W.  928,  28  L.  R.  A.  [N.  S.]  554;  S.  W.  Telegraph  Co.  v.  Thomas 
[Tex.  Civ.  App.l  185  S.  W.  396;  Providence  Washington  Ins.  Co.  v. 
Iowa  Tel.  Co.,  172  Iowa,  597,  154  N.  W.  874,  and  others),  there  is 
only  one  finding  which  must  be  made  in  order  to  establish  the  negli- 
gence of  the  defendant  as  the  proximate  cause  of  the  destfuction  by 
fire  of  the  property  for  which  damages  were  recovered,  and  that  is  the 
finding  that  the  engineer  at  the  engine  room,  if  he  had  been  promptly 
notified  of  the  fire,  would  have  been  able  to  furnish  sufficient  water 
pressure  and  extinguish  the  fire  while  it  was  yet  confined  to  the  motor 
box.  There  is  abundant  evidence  to  sustain  the  finding  of  the  jury 
upon  this  question.  In  this  connection  it  must  be  borne  in  mind  that 
telephones  are  not  rented  for  the  special  purpose  of  notifying  the  lessee 
of  the  discovery  of  fire. 

In  the  Volquardsen  Case,  supra,  the  Supreme  Court  of  Iowa  said: 

"Of  course,  If  the  failure  to  put  out  the  fire  was  the  direct  and  natural  con- 
sequence of  the  unreasonable  delay  In  making  the  connection  (telephone),  then 
there  could  be  no  doubt  as  to  defendant's  liability.*' 

In  the  telephone  cases  it  appeared  that  there  were  several  links  in 
the  chain  of  sequences  that  were  involved  in  doubt  and  speculation. 
In  the  present  case  the  whole  service  for  which  defendant  was  paid 
was  to  notify  the  plaintiflF  of  tfie  discovery  of  fire,  and  the  evidence 
does  not  leave  the  question  as  to  whether  the  engineer  of  plaintiff,  if 
he  had  received  the  notice  of  fire  in  time,  could  have  furnished  suf- 
ficient water  pressure  to  extinguish  the  fire  while  confined  to  the  motor, 
in  doubt  and  speculation. 

[8, 1]  It  is  next  contended  that  the  trial  court  committed  prejudicial 
error  in  submitting  the  construction  of  the  contract  sued  upon  to  the 
jury,  and  in  instructing  the  jury  that  the  written  instrument  dated  Jan- 
uary 1,  1910,  did  not  contain  the  complete  contract  of  the  parties.  At 
the  time  the  charge  was  given  to  the  jury  every  one  connected  with 
the  trial  knew  that  the  written  instrument  did  not  contain  the  com- 
plete contract  between  the  parties,  and  the  court  committed  no  error 
in  so  saying.  As  there  was  no  dispute  as  to  what  the  real  consider- 
ation moving  from  the  defendant  to  the  plaintiff  was,  it  would  not 
have  been  error  perhaps  if  the  court  had  stated  to  the  jury  that  the 
service  actually  rendered  by  the  defendant  to  the  plaintiff  under  the 
contract  should  be  considered  a  part  thereof.  It  would  have  been 
obliged  to  say  this  if  it  construed  the  contract  itself,  but,  even  if  it 
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be  conceded  that  it  was  the  duty  of  the  court  to  so  state  to  the  jury, 
still  the  error,  if  any,  in  submitting  the  question  to  the  jury  was  not 
error  of  which  the  defendant  can  complain,  because  the  jury  found 
the  contract  to  be  just  what  the  court,  would  have  been  obliged  to 
tell  them  it  was  if  he  had  not  submitted  the  question  to  them.  The 
jury,  moreover,  were  not  given  a  roving  commission  to  create  a  con- 
tract upon  guess  or  conjecture,  for  the  reason  that  the  court  submit- 
ted the  specific  issue  to  the  jury  as  to  whether  or  not  the  want  of 
water  pressure  was  caused  by  the  failure  to  receive  the  requisite  no- 
tice from  the  defendant,  and  as  to  whether  if  water  pressure  had  been 
sufficient  the  fire  could  have  been  confined  to  the  motor  box. 

[10]  It  is  next  contended  the  court  should  have  directed  a  verdict 
for  the  defendant  because  all  the  evidence  offered  by  the  plaintiff  dis- 
closed as  matter  of  law  that  the  damage  claimed  to  have  been  sus- 
tained by  it  was  caused  and  directly  contributed  to  by  its  own  negli- 
gence and  that  of  its  agents  and  servants.  In  regard  to  this  conten- 
tion it  is  clear  that  the  facts  in  evidence  were  not  such  as  would  have 
allowed  the  court  to  decide  as  a  matter  of  law  that  the  plaintiflF  was 
guilty  of  contributory  negligence.  The  question  of  contributory  negli- 
gence is  usually  a  question  of  fact  for  the  jury,  and  it  cannot  be  said 
that  all  reasonable  men  would  have  decided  that  the  plaintiff  was  guil- 
ty of  contributory  negligence,  when  under  a  proper  charge  12  men 
have  already  said  that  it  was  not.  Upon  this  question  it  also  may 
be  remarked  that  plaintiff  paid  many  thousands  of  dollars  per  annum 
under  the  written  contract  so  as  to  be  notified  of  the  discovery  of  fire 
in  its  plant,  which  was  the  business  the  defendant  was  engaged  in^ 
and  the  contract  between  the  parties.  The  plaintiff  had  a  right  to  rely 
upon  and  receive  such  notice  at  the  engine  room  and  fire  hall.  Its  fire 
department  and  its  fire  equipment  was  of  no  value  or  use  unless  this, 
service  was  promptly  performed  by  the  defendant  When  the  service 
that  was  to  be  performed  promptly  by  the  defendant  and  upon  which 
plaintiff  relied  failed,  it  is  not  strange  that  there  was  some  delay  or 
want  of  prompt  action  in  turning  to  other  means  for  putting  out  the 
fire.  Defendant  cannot  be  heard  to  criticize  the  acts  of  the  plaintiff 
in  putting  out  the  fire  too  severely  when  these  acts  resulted  from  the 
failure  of  the  defendant  to  perform  its  duty  towards  the  plaintiff. 

It  is  next  contended  that  the  burden  of  proof  was  on  the  plaintiff 
to  show  by  a  pref>onderance  of  the  evidence  that  it  was  the  negli- 
gence of  the  defendant,  and  not  its  own  negligence,  or  that  of  its 
servants,  inevitable  accident,  or  some  other  cause,  which  was  the  prox- 
imate cause  of  the  damage ;  and  the  court  should  have  directed  a  ver- 
dict for  the  defendant  because,  under  all  of  the  evidence,  the  jury  was 
compelled  to  and  did  render  a  verdict  based  solely  upon  guesswork,, 
speculation,  and  conjecture  as  to  the  proximate  cause  of  the  damage. 
This  contention  needs  but  little  consideration.  It  is,  of  course,  true 
that  the  burden  of  proof  to  show  negligence  was  upon  the  plaintiff  and 
the  jury  were  so  told.  The  amount  of  the  damages  was  not  contested 
seriously.  The  evidence  in  regard  to  the  negligence  of  the  defendant 
was  undisputed,  and  the  real  question  for  the  jury  was  as  to  whether, 
if  tlie  engineer  had  received  the  fire  notice  as  it  was  delivered  to  the  de- 
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fendant,  he  could  have  furnished  sufficient  water  pressure  to  extinguish 
the  fire  while  confined  to  the  motor  box.  The  evidence  upon  this  ques- 
tion was  not  a  matter  of  guess  or  speculation,  but  there  was  direct 
testimony  upon  which  the  jury  could  find  the  fact. 

It  is  next  contended  that  the  court  erred  in  permitting  witnesses  to 
testify  upon  the  assumption  that  the  fire  spread  from  the  motor  box 
to  the  lard  cooler,  and  in  assuming  in  his  charge  to  the  jury  that  the 
fire  originated  in  the  motor  box  and  spread  from  the  motor  box  to  the 
lard  cooler,  without  any  testimony  in  support  thereof,  and  in  face  of 
the  physical  facts  disclosed  by  the  evidence  that  the  fire  actually  did 
originate  in  the  walls  of  the  lard  cooler.  When  the  question  was  put 
to  the  witness  Hooper  which  assumed  that  the  fire  spread  from  the 
motor  box  to  the  leaf -lard  cooler,  an  objection  was  made  by  defendant 
that  it  was  assuming  a  fact  not  proven.    This  objection  was  sustained. 

[11,12]  The  witness  Clark  when  upon  the  stand  was  asked  the 
question :  "Mr.  Clark  I  wish  you  would  give  the  jury  your  best  recol- 
lection as  to  how  long  it  was  after  you  got  back  up  to  the  motor  box 
before  the  fire  spread  to  the  leaf -lard  cooler."  Answer :  "Within  eight 
or  ten  minutes."  This  question  was  objected  to  as  leading,  suggestive, 
calling  for  a  conclusion,  and  assuming  something  not  shown.  The  ob- 
jection was  overruled,  and  an  exception  taken.  But  Clark  had  already 
testified,  without  objection,  that  when  he  first  discovered  the  fire  it 
was  confined  to  the  motor  box,  so  that  it  was  not  objectionable  to  ask 
Clark  how  long  after  he  got  back  to  the  motor  box  was  it  before  the 
fire  spread  to  the  leaf-lard  cooler.  There  was  no  error  in  this  ruling. 
In  regard  to  the  court  assuming  in  its  charge  that  the  fire  started  in  the 
motor  box,  it  does  not  appear  from  the  record  that  there  was  any  ex- 
ception taken  to  such  statement. 

[13]  It  is  next  contended  that  the  court  erred  in  admitting  any  evi-  ' 
dence  or  proof  of  the  test  of  the  water  pressure  made  just  prior  to 
the  trial,  which  testimony  was  given  by  the  witnesses  Willard  and 
Mercier.  We  see  no  objection  to  the  admission  of  this  testimony. 
American  &  English  Enc.  of  Law,  vol.  12,  pp.  401,  402.  The  evidence 
tended  to  show  that  the  conditions  when  the  test  was  made  were  the 
same  as  when  the  fire  occurred,  and  the  plaintiflF  oflFered  to  let  the  de- 
fendant make  the  test  at  the  expense  of  the  plaintiflF  and  ref>ort  the 
same  thereof  to  the  court  and  jury,  and  the  oflFer  was  refused. 

[14]  It  is  next  contended  that  the  court  erred  in  admitting  the  testi- 
mony of  the  witness  Sheldon  to  the  eflfect  that  he  burned  Qie  tape  in 
the  central  office  which  registered  the  fire  call  sent  in  from  the  plant  of 
the  plaintiff  at  the  time  it  is  claimed  the  fire  was  discovered.  It  is 
urged  that  such  testimony  tended  to  inflame  and  arouse  the  passion 
and  prejudice  of  the  jury  against  the  defendant.  The  record  made 
on  the  tape  by  the  register  was  the  original  and  best  evidence  of  what 
the  fire  alarm  was,  and  it  was  proper  to  show  the  destruction  of  the 
original  and  best  evidence  in  order  to  make  the  testimony  of  the  wit- 
ness competent  as  to  what  he  read  upon  the  tape  when  he  went  to  the 
instrument  after  eating  his  luncheon. 

[15]  It  is  next  contended  that  the  court  erred  in  refusing  to  give  the 
following  instruction  to  the  jury: 
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"The  court  Instructs  the  jury  that  if  you  find  from  the  evidence  tiiat  prior 
to  July  7,  1912,  the  plaintiff  Installed  an  electrical  gong  or  bell  in  the  engine 
room  of  the  plant  connected  with  a  push  button  in  the  fire  hall,  and  promul- 
gated a  rule  to  the  firemen  and  employes  in  the  engine  room  that  in  case  of  a 
fire  that  the  firemen  should  push  the  button  in  the  fire  hall  and  ring  said  bell 
in  the  engine  room  for  the  purpose  of  notifying  the  employes  in  tiie  engine 
room  to  turn  on  fire  pressure,  and  that  upon  the  ringing  of  said  bell  it  was 
the  duty  of  the  employ^  in  the  engine  room  to  Increase  the  water  pressure  on 
the  fire  line  for  the  purpose  of  fighting  fire,  then  your  verdict  must  be  tor  the 
defendant." 

The  court  in  its  charge,  in  reference  to  the  buzzer  in  the  hall  and 
engine  room  operated  by  a  push  button,  charged  the  jury  as  follows : 

**Now,  then,  in  view  of  the  law  as  thus  stated  let  us  consider  the  push  button 
arrangement  and  small  gong  between  the  fire  hall  and  engine  room.  You  will 
recall  that  fire  pressure  was  one  hundred  and  twenty-five  pound&  It  is 
contended  on  behalf  of  the  plaintiff  that  this  gong  was  used  only  in  testing 
the  apparatus,  and  when  pressure  was  to  be  put  on  for  some  comparatively 
unimportant  purpose ;  such  pressure  as,  according  to  the  witness  Norman,  an 
engineer,  would  not  exceed  seventy  pounds,  and  which  would  not  require  the 
engineer  to  stop  the  machinery  and  throw  all  pressure  into  the  fire  mains,  as 
was  the  procedure  in  case  of  fire.  Witnesses  for  the  defendant  claim  that  this 
push  button  and  gong  were  used  and  to  be  used  in  case  of  actual  fire  and  in 
blind  tests.  If  you  find  the  situation  to  be  as  contended  for  by  the  plaintiff 
in  this  regard,  then  this  special  line  would  cut  no  important  figure  in  this 
controversy  in  any  event  If  you  find  it  to  be  as  the  defendant  claims,  and 
as  just  stated,  then  you  have  still  a  further  matter  to  consider.  Concededly, 
whether  for  tests  or  more  important  purposes,  this  line  between  the  fire  hall 
and  the  engine  room  was  installed  by  the  plaintiff  itself  entirely  apart  from 
and  disconnected  with  the  fire-alarm  system  instaUed  by  the  defendant  com- 
pany. You  will  determine  to  what  extent  plaintiff  Intended  it  to  supplement 
and  aid  the  latter  system,  if  at  all ;  but  this  fact  appears  practicaUy  without 
dispute  as  the  court  recalls  it;  when  a  box  was  pulled  for  fire,  and  an  alarm 
sent  into  the  central  office  of  the  Missouri  District  Telegraph  Company,  the 
practical  operation  of  the  system  caused  that  alarm  and  notification  to  be  sent 
back  immediately,  and  within  a  few  seconds,  to  the  engine  room  of  the  plain- 
tiff ;  the  big  gong  was  rung  and  the  number  of  the  box  registered.  Then,  so 
engineer  Norman  says,  and  he  is  corroborated  by  other  witnesses,  under  the 
rules  the  engineer  blew  the  whistle  three  times,  dii^>ed  the  lights  throughout 
the  plant,  shut  down  the  machinery  to  the  extent  of  throwing  aU  pressure 
into  the  fire  mains  to  bring  that  pressure  and  maintain  it,  so  nearly  as  mi^t 
be,  at  one  hundred  and  twenty-five  pounds,  drain  the  ammonia  pipes,  and  cut 
off  electrical  connections  in  the  building  involved.  He  needed  no  other  sign 
or  signal  to  impose  upon  him  the  duty  to  do  all  this ;  whatever  other  checks 
or  balances  there  may  have  been  in  that  plant,  they  could  not  make  his  duty 
more  imperative,  nor  could  they  relieve  the  defendant  from  the  duty  of 
giving  this  notice  to  the  engine  room,  if  you  find  that  was  a  part  of  the  con- 
tract duty.  In  other  words,  the  defendant  had  no  right  to  exact  from  the 
plaintiff  the  duty  to  provide  other  means  to  supply  the  place  of  those  provided 
by  the  defendant  in  case  the  latter  failed.  You  are  also  to  consider  then 
whether,  imder  the  conditions  there  existing,  in  case  of  actual  fire,  it  was 
deemed  essential  to  get  pressure  to  push  the  button  in  the  fire  hall,  and 
whether,  under  the  circumstances  and  conditions  there  existing,  ordinarily 
careful  men  summoned  to  the  fire  in  haste  by  messenger,  with  no  alarm 
turned  in  from  the  defendant  company,  might  not,  in  reason,  have  neglected 
to  press  the  button  to  the  engine  room,  if  you  find  that  such  a  proceeding  un- 
der such  circumstances  was  usual,  but  not  absolutely  essentiaL" 

We  are  of  the  opinion  that  the  court  in  its  charge  stated  the  true 
rule  to  the  jury  for  its  guidance  and  in  as  favorable  a  manner  as  the 
defendant  could  ask. 
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[18]  In  conclusion,  it  may  be  said  that  the  defendant  contracted 
with  the  plaintiff  for  a  certain  service  which  had  for  its  sole  object  the 
extinguishment  of  fire  in  its  inception.  The  plaintiff  paid  for  such 
service  in  all  its  plants  $6,350  per  annum.  The  very  nature  of  the  serv- 
ice demanded  the  utmost  promptness  in  its  discharge.  While  the  care 
to  be  exercised  by  defendant  would  be  called  ordinary,  still  the  care 
to  be  exercised  must  be  considered  with  reference  to  the  circumstances 
surrounding  the  performance  of  the  duty  imposed.  What  would  be 
ordinary  care  under  certain  circumstances  would  not  be  ordinary  care 
under  different  circumstances.  Any  service  but  prompt  service  would 
be  worthless,  so  prompt  service  was  required.  The  jury  found  that 
the  negligence  of  the  defendant  was  the  proximate  cause  of  the  dam- 
age suffered  by  the  plaintiff.  The  defendant  must  be  held  to  have 
known  the  dangerous  character  of  fire  when  uncontrolled,  and  must  be 
held  to  have  Imown  that  it  would  cause  large  damage  in  the  plant  of 
the  plaintiff  if  allowed  to  spread.  With  all  this  knowledge  it  contracted 
with  the  plaintiff  to  notify  it  in  the  way  indicated,  if  fire  should  be  re- 
ported to  its  central  station.  We  see  no  reason  why  the  defendant 
should  not  be  held  liable  for  damages  which  were  the  proximate  result 
of  its  negligence. 
The  judgment  below  is  affirmed. 


<?43  Fed.  495) 

COLLINS  T.  MORGAN. 

(GircDit  Court  of  -^peals.  Eighth  Circuit.    May  7,  1917.) 

No.  4680. 

L  Habeas  Corpus  ^=5>4 — Scope  of  Inquibt. 

A  writ  of  habeas  cori>U8  cannot  be  used  as  a  writ  of  error,  but  only  for 
the  consideration  of  fundamental  and  jurisdictional  questions. 

2.  Habeas  Corpus  ^s»100 — ^Nature  of  Writ — Scope. 

A  writ  of  habeas  corpus  may  be  employed  to  correct  an  excessive  pun- 
ishment, after  that  which  ml^ht  have  been  lawfully  Imposed  has  been 
satisfied,  upon  the  theory  that  a  court  Is  without  power  to  Impose  a 
greater  punishment  than  the  law  prescribes;  but  on  habeas  corpus  a 
court  has  nothing  to  do  with  questions  arising  on  the  evidence  presented 
to  sustain  the  charge. 

3.  Habeas  Corptts  <S=»96 — Scope  of  Writ. 

A  writ  of  habeas  corpus  cannot  be  used  to  review  a  decision  upon  the 
legal  sufficiency  of  a  defense  of  former  jeopardy. 

4.  Habeas  Corpus  «=»30(1) — Writ — ^Nature  of. 

Mere  error  of  law  in  the  exercise  of  jurisdiction,  though  serious,  is  no 
ground  for  the  writ  of  habeas  (*brpus. 

5.  Habeas  Corpus  ^=»92(1) — Scope  of  Writ. 

Questions  of  jurisdiction  even  will  not  always  be  decided  on  writ  of 
habeas  corpus;  the  principle  being  that,  if  the  court  had  jurisdiction  of 
the  case,  the  writ  cannot  be  employed  to  retry  the  issues,  whether  of  law, 
constitutional  or  otherwise,  or  of  fact. 

6.  Habeas  Corpus  ^=»92(1) — Trial — Jurisdiction. 

Whether  an  act  charged  in  an  Indictment  is  or  Is  not  a  crime  by  the 
law  which  the  court  administers  is  a  question  within  Its  jurisdiction. 

^S=»Kor  other  cases  see  sans  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digest?  &  Indexes 
15«  C.C.A.— 13 
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7.  Indians  ^=»38(4) — ^Inbian  Country — Gabbtino  Liquor  Into — ^••Without." 

The  indictment  under  which  petitioner  was  convicted  and  sentenced  for 
the  crime  of  introducing  and  carrying  intoxicating  liquor  into  Muskogee 
county,  Okl.,  described  the  county  as  being  a  portion  of  the  Indian  coun- 
try, and  a  part  of  what  was  formerly  Indian  Territory,  and  charged  the 
introduction  and  carrying  of  liquor  into  said  Indian  country  and  into 
the  county  from  without  such  Indian  country.  The  act  of  1895,  pro- 
hibiting carrying  of  liquor  into  the  Indian  Territory,  was,  before  the 
Oklahoma  Enabling  Act  of  1906,  in  general  terms,  but  after  the  Enabling 
Act  its  scope  was  restricted  to  the  carrying  of  the  liquor  into  what  was 
formerly  the  Indian  Territory  from  without  the  new  state.  Held  that  as 
the  word  "without"  means  anywhere  outside,  the  indictment  was  suffi- 
cient to  charge  an  offense  under  the  act  of  1895,  and  to  support  a  sentence 
under  such  act,  and  hence  accused  could  not  obtain  release  on  habeas 
corpus,  on  the  ground  that  the  court  was  without  Jurisdiction  to  impose 
sentence  in  accordance  with  the  act  of  1895,  but  could  proceed  only  un- 
der the  act  of  1897,  which  prohibits  the  introduction  of  liquor  Into  the  In- 
dian country. 

8.  Habeas  Corpus  ^=»30(2) — Sufficiency  of  Indictment — Discharge. 

It  is  no  ground  for  discharge  on  habas  corpus  that  the  indictment  is 
duplicitous,  charging  in  one  count  offenses  under  two  acts. 

Sanborn,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Kansas;  John  C.  Pollock,  Judge. 

Petition  by  Jack  Collins,  on  the  petition  of  T.  W.  Bell,  for  a  writ  of 
habeas  corpus  against  Thomas  W.  Morgan.  From  an  order  denying 
the  writ,  petitioner  appeals.    Affirmed. 

R.  E.  Stewart,  of  Muskogee,  Okl.,  and  T.  W.  Bell,  of  Leavenworth, 
Kan.  (G.  W.  P.  Brown,  of  Muskogee,  Okl.,  on  the  brief),  for  appellant. 

L.  S.  Harvey,  Asst.  U.  S.  Atty.,  of  Kansas  City,  Kan.  (Fred  Robert- 
son, U.  S.  Atty.,  of  Kansas  City,  Kan.,  on  the  brief),  for  appellee. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  AMIDON, 
District  Judge 

HOOK,  Circuit  Judge.  This  is  an  appeal  from  an  order  denying 
Jack  Collins  a  writ  of  habeas  corpus.  The  petitioner  had  been  con- 
victed and  sentenced  for  introducing  and  carrying  intoxicating  liquor 
into  Muskogee  county,  Okl.,  and  the  Eastern  judicial  district  of  that 
state.  The  indictment  described  the  county  and  district  as  being  a 
"portion  of  the  Indian  country  of  the  said  United  States,"  and  charged 
the  introduction  and  carrying  of  the  liquor  "into  said  Indian  country 
and  into  the  county  aforesaid  from  without  such  Indian  country; 
*  *  *  the  said  county  and  district  having  been  a  portion  of  the  ter- 
ritory of  the  said  United  States  known  as  Indian  Territory."  The  sen- 
tence was  imprisonment  for  three  years.  On  writ  of  error  the  sentence 
was  affirmed  by  this  court.  Collins  v.  United  States,  135  C.  C.  A.  342, 
219  Fed.  670.  A  rehearing  was  denied  (135  C.  C.  A.  344,  219  Fed. 
672) ;  and  a  writ  of  certiorari  was  denied  by  the  Supreme  Court  (238 
U.  S.  625,  35  Sup.  Ct.  663,  59  L.  Ed.  1495).  The  sufficiency  of  the  in- 
dictment and  of  the  evidence  to  sustain  the  verdict  was  not  properly 
challenged  before  us,  and  was  therefore  not  considered. 

i^-rsVeir  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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It  is  now  urged  that  the  indictment  was  under  tKe  act  of  January  30, 
1897  (29  Stat.  506.  c.  109),  and  not  under  section  8  of  the  act  of  March 
1,  1895  (28  Stat.  693,  c.  145),  as  limited  by  the  Oklahoma  Enabling  Act 
of  June  16,  1906  (34  Stat.  267,  c.  3335),  and  that  the  extent  of  impris- 
onment imposed  upon  the  petitioner  was  not  authorized  by  the  act  of 
1897  and  was  beyond  its  power  or  jurisdiction.  If  the  indictment  is 
sustainable  under  the  act  of  1895,  the  term  of  imprisonment  was  fully 
authorized.  A  stipulation  as  to  testimony  at  the  trial  is  attached  to  the 
petition  for  the  writ  of  habeas  corpus ;  but,  regarding  it  most  favorably 
to  petitioner  as  reciting  all  the  testimony  (which  is  doubtful),  it  is 
clear,  as  will  presently  appear,  that  we  cannot  consider  it.  We  also 
pass  by  the  contention  of  the  government  that  petitioner  had  not  served 
the  lesser  term  of  imprisonmwit  that  could  have  been  assessed  under 
the  act  of  1897. 

[1-6]  It  is  a  familiar  rule  that  a  writ  of  habeas  corpus  cannot  be 
used  as  a  writ  of  error,  but  only  for  the  consideration  of  fundamental 
and  jurisdictional  questions.  Collins  v.  Johnston,  237  U.  S.  502,  35 
Sup.  Ct.  649,  59  L.  Ed.  1071.  It  may  be  employed  to  correct  an  excess 
of  punishment,  after  that  which  might  have  been  lawfully  imposed  has 
been  satisfied.  This  is  upon  the  theory  that  a  court  is  without  power 
to  impose  a  greater  punishment  than  the  law  prescribes.  But  in  habeas 
corpus  a  court  has  "nothing  to  do  with  questions  arising  on  the  evi- 
dence presented  to  sustain  the  charge."  Ex  parte  Carll,  106  U.  S.  521, 
523,  1  Sup.  Ct.  535,  27  L.  Ed.  288.  It  cannot  review  a  decision  upon 
the  legal  sufficiency  of  a  defense  of  former  jeopardy.  Ex  parte  Bige- 
low,  113  U.  S.  328,  5  Sup.  Ct.  542,  28  L.  Ed.  1005.  Mere  error  of  law 
in  the  exercise  of  jurisdiction,  even  though  serious,  is  no  ground  for 
the  writ.  McMicking  v.  Schields,  238  U.  S.  99,  35  Sup.  Ct.  665,  59 
L.  Ed.  1220.  Even  questions  of  jurisdiction  will  not  always  be  decid- 
ed. Henry  v.  Henkel,  235  U.  S.  219,  228,  35  Sup.  Ct.  54,  59  L.  Ed. 
203.  "The  principle  of  the  cases  is  the  simple  one  that,  if  a  court  has 
jurisdiction  of  the  case,  the  writ  of  habeas  corpus  cannot  be  employed 
to  retry  the  issues,  whether  of  law,  constitutional  or  other,  or  of  fact." 
Glasgow  V.  Moyer,  225  U.  S.  420,  429,  32  Sup.  Ct.  753,  756,  56  L.  Ed. 
1147.  If  the  trial  court  had  jurisdiction  to  try  the  issues  and  to  ren- 
der the  judgment,  the  sufficiency  of  the  information  or  of  the  acts  set 
forth  in  an  agreed  statement  to  constitute  a  crime  cannot  be  considered 
on  habeas  corpus.  Matter  of  Gregory,  219  U.  S.  210,  213,  31  Sup.  Ct. 
143,  55  L.  Ed.  184. 

[8]  Whether  an  act  charged  in  an  indictment  is  or  is  not  a  crime  by 
the  law  which  the  court  administers  is  a  question  within  its  jurisdiction. 
Ex  parte  Parks,  93  U.  S.  18,  23  L.  Ed.  787.  In  Ex  parte  Webb,  225 
U.  S.  663,  32  Sup.  Ct.  769,  56  L.  Ed.  124S,  the  indictment  charged  an 
introduction  of  liquor  into  the  Indian  country  and  was  clearly  under 
the  act  of  1897.  It  contained  no  averment  indicating  a  charge  under 
the  act  of  1895.  For  the  purposes  of  the  applications  to  the  Supreme 
Court  for  an  original  writ  of  habeas  corpus  and  for  certiorari  to  review 
a  denial  of  such  a  writ  by  the  District  Court  certain  facts  were  ad- 
mitted. They  disclosed  that  the  liquor  had  not  been  introduced  into 
the  Indian  country,  but  had  been  shipped  from  Missouri  into  what  was 
formerly  Indian  Territory.    The  Supreme  Court  sustained  the  juris- 
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diction  of  the  trial  court  under  the  act  of  1895  and  denied  the  applica- 
tions.   It  said : 

"Whether  the  offense  is  sufficiently  alleged  In  the  indictment  Is  another 
question,  which,  on  familiar  grounds,  is  not  a  proper  subject-matter  for  in- 
quiry on  habeas  corpus." 

Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  531,  35  Sup.  Ct. 
291,  59  L.  Ed.  705,  is  relied  on.  It  arose  on  certiorari  to  review  a 
judgment  of  conviction,  not  on  habeas  corpus,  and  is  not  in  point 

[i]  In  the  case  at  bar  the  District  Court  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  person  of  the  petitioner,  and  at  the  most  the 
narrow  contention  is  that  he  was  charged  only  with  violating  the  act 
of  1897  and  was  punished  excessively  under  the  act  of  1895.  That 
contention  will  not  stand,  if  the  indictment  also  charged  a  violation  of 
the  latter  statute,  even  though  informally  and  indefinitely.  The  prohi- 
bition of  the  act  of  1895  against  carrying  liquor  into  the  Indian  Terri- 
tory before  the  passage  of  tlie  Oklahcmia  Enabling  Act  of  1906  was  in 
general  terms.  In  other  words,  it  was  without  limitation  as  regards  the 
exterior  source  of  the  liquor.  A  carrying  into  the  Indian  Territory 
from  anywhere  without,  whether  from  some  state  then  organized  and 
existing  or  from  the  territory  of  Oklahoma,  would  have  been  an  of- 
fense. But  after  the  Enabling  Act  and  the  creation  of  the  state  of  Ok- 
lahoma the  scope  of  the  act  of  1895  was  restricted,  and  it  had  to  be 
shown  that  the  carrying  of  the  liquor  into  what  was  formerly  Indian 
Territory  was  from  without  the  new  state ;  that  is  to  say,  was  in  inter- 
state commerce. 

Now,  let  us  loc^  at  the  indictment,  bearing  in  mind  the  very  narrow 
scope  of  our  power  in  habeas  corpus.  The  indictment  of  petitioner 
clearly  conformed  to  the  general  terms  of  the  original  act  of  1895.  It 
charged  an  introduction  and  canying  of  liquor  into  Muskogee  county 
and  the  Eastern  district  of  Oklahoma,  which  were  averred  to  be  Indian 
country  and  a  part  of  what  was  formerly  Indian  Territory,  "from 
without  such  Indian  country."  "Without"  is  anywhere  outside.  True, 
the  term  included  the  part  of  the  state  that  was  formerly  OklahcMna 
territory ;  but  it  also  embraced  the  states  and  countries  beyond.  It  was 
broad  enough  to  signify  any  state  other  than  Oklahoma  as  the  initial 
point  of  the  carrying  into  what  was  once  Indian  Territory. 

[8]  There  was  enough  in  the  indictment  to  call  for  the  court's  con- 
struction in  relation  to  the  act  of  1895,  and  construction  is  in  the  ordi- 
nary exercise  of  jurisdiction.  It  is  quite  probable  that  the  indictment 
was  framed  to  charge  a  violation  of  both  acts,  1895  and  1897.  The 
terms  "carry,"  "Indian  Territory,"  "introduce,"  and  "Indian  country" 
were  used.  The  first  two  are  found  in  the  act  of  1895,  and  the  last 
two  are  peculiar  to  the  act  of  1897.  But,  even  so,  a  double  charge  in  a 
single  count  of  an  indictment  is  no  ground  for  discharge  on  habeas 
corpus.  It  is  not  amiss  to  say  that  the  record  before  us  on  the  writ  of 
error  indicates  that  the  sentence  of  petitioner  imder  the  act  of  1895 
was  not  imposed  inadvertently. 

The  order  is  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  When  the  indictment  in 
this  case  was  drawn,  and  when  Jack  Collins  was  tried,  the  only  offense 
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for  which  the  trial  court  had  jurisdiction  to  sentence  him  to  imprison- 
ment for  three  years  was  the  introduction  of  intoxicating  liquors  from 
outside  the  state  of  Oklahoma  into  that  part  of  the  state  which  had 
been  the  Indian  Territory.  There  was  a  large  part  of  that  state  which 
had  never  been  any  part  of  the  Indian  Territory.  The  introduction  of 
intoxicating  liquors  from  that  part  of  the  state — that  is  to  say,  their 
introduction  from  within  the  state  of  Oklahoma  into  that  part  of  that 
state  which  had  been  the  Indian  Territory,  or  into  the  Indian  country 
— was  an  offense  for  the  commission  of  which  the  court  had  no  juris- 
diction to  impose  a  sentence  of  imprisonment  for  three  years.  Section 
8,  Act  March  1,  1895,  28  Stat.  693 ;  Joplin  Mercantile  Co.  v.  United 
States,  236  U.  S*.  531,  546,  547,  54«,  35  Sup.  Ct.  291,  59  L.  Ed.  705. 
There  was  another  act  of  Congress  in  force  under  which  the  trial  court 
had  jurisdiction  to  impose  upon  the  petitioner,  Collins,  a  sentence  of 
imprisonment  for  two  years,  for  the  offense  of  introducing  liquor  into 
the  "Indian  country"  from  anywhere  outside  the  Indian  country,  and 
the  indictment  against  Collins  charged  him  with  the  introduction  of  the 
liquors  into  the  Indian  country.  Section  2139,  Revised  Stat,  as  amend- 
ed by  Act  July  23,  1892,  27  Stat.  260,  c.  234,  as  amended  by  Act  Jan. 
30,  1897,  29  Stat.  506,  c.  109. 

The  term  "Indian  country"  was  not  and  is  not  synonymous  with  In- 
dian territory,  nor  with  that  part  of  Oklahoma  which  was  formerly  in 
Indian  Territory.  Indian  country  is  all  the  country  declared  to  be  such 
by  Act  June  30,  1834,  c.  161,  to  which  the  Indians  retained  their  origi- 
nal title,  in  the  absence  of  some  different  provision  by  treaty  or  act  of 
Congress,  and  it  includes  much  country  in  many  states  outside  the  state 
of  Oklahoma.  Evans  v.  Victor,  204  Fed.  361,  365,  122  C.  C.  A.  531, 
535,  and  the  cases  there  cited. 

The  question  in  this  case  is  not  whether  or  not  the  trial  court  had 
jurisdiction  to  try  Collins  and  to  sentence  him  to  imprisonment  im- 
der  this  indictment.  That  the  indictment  was  sufficient  to  give  the 
court  jursdiction  to  try  him  and  to  sentence  him  to  imprisonment  for 
two  years  under  the  act  of  1892,  as  amended  by  the  act  of  1897,  may 
be  conceded.  The  only  question  in  this  case  is :  Did  that  court  have 
jurisdiction  under  this  indictment  to  sentence  him  to  imprisonment  for 
three  years  under  the  act  of  1895,  for  it  certainly  had  no  such  power 
under  the  act  of  1892,  or  the  a:ct  of  1897. 

The  excess  of  a  sentence  beyond  the  jurisdiction  of  the  court  which 
renders  it,  in  a  case  in  which  it  has  ample  jurisdiction  of  the  case  and 
of  the  parties,  is  as  void  as  a  judgment  in  a  case  in  which  the  court 
has  no  jursdiction,  and  a  prisoner  held  under  such  excess  alone  is  en- 
titled to  his  relief  by  writ  of  habeas  corpus.  Ex  parte  Lange,  18  Wall. 
163,  176,  178,  21  L.  Ed.  872;  Munson  v.  McClaughry,  198  Fed.  72, 
77,  117  C.  C.  A.  180,  185,  42  L.  R.  A.  (N.  S.)  302,  and  the  cases 
there  cited;  O'Brien  v.  McClaughry,  209  Fed.  816,  820,  126  C.  C.  A. 
540,  544.  In  Ex  parte  Parks,  93  U.  S.  18,  23,  23  L.  Ed.  787,  the  Su- 
preme Court  said : 

"The  writ  ought  not  to  be  Issued,  or,  if  issued,  the  prisoner  should  at  once 
be  remanded,  if  the  court  below  had  jurisdiction  of  the  offense,  and  did  no 
act  beyond  the  powers  conferred  upon  it.  The  court  will  look  into  the  pro- 
ceedings so  far  as  to  determine  this  question.    If  it  finds  that  the  court 
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below  has  transcended  Its  powers,  It  will  grant  tlie  writ  and  discharge  the 
prisoner,  even  after  Judgment," 

And  the  court  does  transcend  its  powers  when  it  sentences  the  ac- 
cused to  a  longer  term  of  imprisonment  than  the  law  prescribes  for  the 
offense  with  which  he  is  charged  in  the  indictment.  In  the  case  of 
Hans  Nielsen,  Petitioner,  131  U.  S.  176,  183,  9  Sup.  Ct.  672,  674,  33 
L.  Ed.  118,  that  court  said: 

"It  is  true  that.  In  the  Case  of  Snow,  we  laid  emphasis  on  the  fact  that  the 
double  conviction  for  the  same  ofifense  appeared  on  the  face  of  the  judgment ; 
but  if  it  appears  In  the  indictment,  or  anywhere  else  in  the  record  (of  which 
Judgment  is  only  a  part),  it  Is  sufficient." 

A  comparison  of  the  two  laws — (1)  section  2139,  as  amended  by  the 
acts  of  1892  and  1897,  under  which  a  sentence  of  imprisonment  for 
not  exceeding  two  years  might  be  imposed,  which  will  be  termed  the 
two-year  law ;  and  (2)  the  act  of  1895,  under  which  a  sentence  of  im- 
prisonment for  not  exceeding  five  years  might  be  imposed — ^with  the 
indictment  has  convinced  me  that  this  indictment  did  not  charge  the 
offense  denounced  by  the  five-year  statute,  therefore  did  not  invoke 
the  jurisdiction  of  the  trial  court  to  inflict  an  imprisonment  of  more 
than  two  years,  and  hence  that  the  excess  of  its  sentence  beyond  the 
two  years'  imprisonment  permitted  by  the  two-year  statute  was  be- 
yond its  jurisdiction  and  void.  The  Supreme  Court  had  occasion  to 
compare  these  two  laws  with  the  indictment  in  the  case  of  Joplin  Mer- 
cantile Co.  v.  United  States,  236  U.  S.  536,  35  Sup.  Ct.  291,  59  L.  Ed. 
705.  The  object  of  the  prosecution  in  this  case  was,  as  it  was  in  that 
case,  to  punish  an  offense  which  must  have  had  reference  to  one  or 
the  other  of  the  two  distinct  prohibitions  contained  in  these  two  laws. 
"The  one,"  said  the  Supreme  Court,  "is  that  arising  from  Act  July 
23,  1892,  c.  234,  27  Stat.  260,  amending  section  2139,  Rev.  Stat.,  and 
amended  in  its  turn  by  Act  Jan.  30,  1897,  c.  109,  29  Stat.  506.  The 
other  is  secticm  8  of  Act  March  1,  1895,  c.  145,  28  Stat.  693.  These 
are  set  forth  in  chronological  order  irt  225  U.  S.  671  [32  Sup.  Ct.  842, 
56  L.  Ed.  1261].  The  distinction  now  pertinent  is  that,  under  the  act 
of  1897:  *Any  person  who  shall  introduce  or  attempt  to  introduce  any 
malt,  spirituous,  or  vinous  liquor  *  *  *  or  any  ardent  or  intoxicat- 
ing liquor  of  any  kind  whatsoever  into  the  Indian  country,  which  term 
shall  include  any  Indian  allotment  while  the  title  to  the  same  shall  be 
held  in  trust  by  the  government,  or  while  the  same  shall  remain  in- 
alienable by  the  allottee  without  the  consent  of  the  United  States,  shall 
be  punished,'  etc.;   while  the  act  of  1895  declares:   'That  any  person, 

*  *  *  who  shall,  in  said  [Indian]  Territory,  manufacture  *  *  * 
any  vinous,  malt,  or  fermented  liquors,  or  any  other  intoxicating  drinks 

*  *  *  or  who  shall  carry  or  in  any  manner  have  carried,  into  said 
territory  any  such  liquors  or  drinks  *  *  *  shall,  upon  conviction 
thereof,  be  punished,'  etc.  The  former  has  to  do  with  the  introduc- 
tion of  liquor  into  the  'Indian  country' ;  the  latter  relates,  not  to  the 
Indian  country  as  such,  but  to  the  Indian  Territory  as  a  whole,  irre- 
spective of  whether  it,  or  any  particular  part  of  it,  remained  'Indian 
country.' "  The  italics  in  the  above  quotation  are  those  of  the  Supreme 
Court 
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Turn  now  to  the  indictment  in  this  case,  bearing  in  mind  (a)  that 
the  two  laws  forbid  two  distinct  and  separate  offenses,  the  two-year 
law  the  introduction  of  liquors  into  the  Indian  country  and  the  five- 
year  law  the  introduction  of  liquors  into  the  Indian  Territory;  (b) 
that  the  two-year  law  is  a  general  law  prohibiting  the  introduction  of 
liquors  into  the  Indian  country  anywhere  in  the  United  States;  in 
Minnesota,  Nebraska,  Montana,  and  other  states  where  there  is  Indian 
country,  as  much  as  in  Oklahoma,  while  the  five-year  law  is  a  local 
statute  limited  to  the  prohibition  of  the  introduction  of  liquors  into  the 
Indian  Territory;  and  (c)  that  the  five-year  statute  was  further  lim- 
ited by  the  enabling  act  of  Oklahoma  to  the  prohibition  of  the  intro- 
duction of  liquor  from  without  the  state  of  Oklahoma  into  that  part 
of  Oklahoma  which  was  formerly  the  Indian  Territory  (236  U.  S.  546, 
547  [35  Sup.  Ct.  291,  59  L.  Ed.  705]),  so  that  it  was  no  violation  of 
that  law  to  introduce  liquor  from  within  the  state  of  Oklahoma  into 
that  part  of  the  state  which  was  formerly  the  Indian  Territory;  and 
(d)  that  it  was  indispensable  to  the  charge  or  statement  of  an  offense 
under  the  five-year  law  that  an  averment  be  made  that  the  liquors 
were  introduced  from  without  the  state  of  Oklahoma.  The  entire 
charge  in  the  indictment  is  in  these  words : 

'Hiat  Jack  CJoUins,  In  the  county  and  district  In  which  he  was  tried,  "said 
county  and  district  then  and  there  being  a  portion  of  the  Indian  country  of 
the  said  United  States,  did,  at  the  time  and  place  aforesaid,  unlawfully,  will- 
fully, knowingly,  and  feloniously,  introduce  and  carry  into  said  Indian  coun- 
try and  Into  the  county  aforesaid,  from  without  such  Indian  country,  one 
quart  of  malt,  vinous,  spirituous,  distilled,  ardent,  and  intoxicating  liquor, 
to  wit,  whisky  and  beer,  the  said  county  and  district  having  been  a  portion 
of  the  territory  of  the  said  United  States  known  as  Indian  Territory." 

There  can  be  no  doubt  that  this  indictment  charges  the  introduction 
of  liquors  into  the  Indian  country  from  without  the  Indian  country, 
and  therefore  an  offense  under  the  two-year  statute,  which,  says  the 
Supreme  Court,  "has  to  do  with  introduction  of  liquor  into  the  'Indian 
country.' "  And  as  the  Supreme  Court  also  says  that  the  five-year 
statute  "relates,  not  to  the  Indian  country  as  such,  but  to  the  Indian 
Territory  as  a  whole,  irrespective  of  whether  it  or  any  particular  part 
of  it  remained  'Indian  country,'  "  the  statement  in  the  indictment  that 
the  liquor  was  introduced  from  without  the  Indian  country  was  not  a 
statement  that  it  was  introduced  from  without  the  State  of  Oklahoma 
into  that  part  of  Oklahoma  that  was  formerly  a  part  of  the  Indian  Ter- 
ritory, and  as  there  was  no  such  averment  or  statement  of  its  introduc- 
tion from  without  that  state  in  the  indictment  the  conclusion  is  to  my 
mind  irresistible  that  the  indictment  utterly  failed  to  charge  an  offense 
under  the  five-year  statute,  and  left  the  court  without  jurisdiction  to 
impose  a  sentence  in  excess  of  an  imprisonment  of  two  years  for  the 
simple  introduction  of  liquors  into  the  Indian  country  under  the  two- 
year  statute. 

Notwithstanding  the  view  of  the  majority  that  the  case  of  Joplin 
Mercantile  Company  v.  United  States,  236  U.  S.  536,  537,  35  Sup. 
Ct.  291,  59  L.  Ed.  705,  is  not  in  point  in  this  case,  it  seems  to  me  to 
be,  and  the  conclusion  I  have  reached  appears  to  me  to  be  abundantly 
sustained  by  the  opinion  in  that  case  and  to  derive  some  support  from 
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the  fact  that  when  the  petitioner  came  here  by  wnt  ot  error  for  a  re- 
view of  his  trial  this  court,  doubtless  without  seriously  considering 
the  difference  between  an  indictment  for  introducing  liquors  into  the 
Indian  country  and  for  introducing  them  into  the  Indian  Territory, 
yet  doubtless  not  without  perusing  the  indictment,  said :  "Collins  was 
indicted  for  introducing  liquor  into  the  Indian  country."  Collins  v. 
United  States,  219  Fed.  670,  671,  135  C.  C.  A.  342.  It  is  true  that 
the  opinion  in  Joplin  Mercantile  Company  v.  United  States,  was  not 
rendered  in  a  case  involving  relief  from  imprisonment  by  means  of  a 
writ  of  habeas  corpus.  Nevertheless  the  first  crucial  question  of  law 
decided  in  that  case  was  the  very  question  that  conditions  the  decision 
of  this  case.  It  was :  Does  an  indictment  which  charges  the  introduc- 
tion of  intoxicating  liquors  into  the  Indian  country  in  that  part  of  Ok- 
lahoma which  was  formerly  the  Indian  Territory  state  an  offense  un- 
der the  five-year  law,  in  the  absence  of  an  averment  therein  that  the 
defendant  introduced  the  liquors  from  without  the  state  of  Oklahoma? 
In  that  case  the  indictment  charged  a  conspiracy  to  commit  the  of- 
fense of — 

•introducing  Intoxicating  liquors  into  the  Indian  country  which  was  formerly 
the  Indian  Territory  and  now  is  included  in  a  portion  of  the  state  of  Okla- 
homa, and  into  the  city  of  Tulsa,  Tulsa  county,  Oklahoma,  which  was  for- 
merly within  and  is  now  a  part  of  what  is  known  as  the  Indian  country, 
and  into  other  parts  and  portions  of  that  part  of  Oklahoma  which  was  within 
the  Indian  country." 

On  thi^  indictment  the  defendants  were  tried,  convicted,  and  sen- 
tenced. Subsequently  a  motion  in  arrest  of  judgment  was  denied, 
and  a  writ  of  error  was  sued  out  of  this  court.  *'where,"  says  the  Su- 
preme Court,  "the  only  question  raised  was  whether  the  indictment 
charged  an  offense  against  the  laws  of  the  United  States ;  neither  the 
evidence  nor  the  charge  of  the  trial  court  being  brought  up."  236  U. 
S.  535,  35  Sup.  Ct.  291,  59  L.  Ed.  705.  This  court  affirmed  the  judg- 
ment below,  and  the  Supreme  Court  took  the  case  by  writ  of  certiorari 
and  considered  nothing  but  the  sufficiency  of  the  indictment  It  held 
that  the  indictment  failed  to  charge  any  offense  under  the  five-year 
statute,  because  it  contained  no  averment  that  the  liquors  were  intro- 
duced from  without  the  state  of  Oklahoma,  but  that  it  charged  the 
offense  of  introducing  liquors  into  Indian  country  in  violation  of  the 
two-year  statute.  On  the  question  which,  in  the  case  at  bar,  determines 
the  jurisdiction  of  the  court  below  to  impose  the  excess  of  the  sen- 
tence challenged  beyond  the  two  years  permissible  under  the  two- 
year  statute,  that  court  said : 

**That  clause  of  the  indictment  which  sets  forth  the  conspiracy  does  not 
in  terms  allege,  as  a  part  of  it,  that  the  liquor  was  to  be  brought  from  with- 
out the  state  of  Oklahoma ;  nor  does  this  clause  refer,  for  light  upon  its  mean- 
ing, to  the  clauses  that  set  forth  the  overt  acts.  Hence  we  do  not  think  the 
latter  clauses  can  be  resorted  to  in  aid  of  the  averments  of  the  former/* 

After  stating  in  a  few  words  the  reason  why  the  latter  clauses  re- 
garding the  overt  acts  were  immaterial  to  the  decision  of  the  question, 
the  court  continued : 

**We  therefore  think  the  Court  of  Appeals  properly  treated  this  indictment 
as  not  charging  that  the  liquors  were  to  be  introduced  from  another  state. 
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and  correctly  assumed,  in  favor  of  the  accused  (supposing  the  law  makes 
a  distinction),  tiiat  the  design  attributed  to  them  looked  only  to  intrastate 
commerce  in  intoxicants.  The  suggestion  of  the  government  that  the  omis- 
sion of  a  distinct  averment  that  the  conspiracy  was  to  Introduce  liquors  from 
without  the  state  did  not  prejudice  petitioners,  and  should  be  regarded  after 
verdict  as  a  defect  in  form,  to  be  ignored  under  section  1025,  Revised  Statutes, 
cannot  be  accepted,  since  we  have  before  us  only  the  strict  record,  and  there- 
fore cannot  say  that  the  trial  proceeded  upon  a  different  theory  from  that 
indicated  by  the  indictment,  or  that  its  averments  were  supplemented  by  the 
proofs." 

For  the  same  reasons  stated  here  by  the  Supreme  Court,  I  cannot 
fail  to  think  that  the  indictment  under  consideration  in  this  case  ought 
to  be  treated  as  not  charging  that  the  liquors  there  mentioned  were 
introduced  from  without  the  state  of  Oklahoma,  and  that  the  sugges- 
tion that  the  omission  of  the  averment,  indispensable  to  the  charge 
of  the  offense  at  all,  that  Collins  introduced  the  liquors  from  without 
the  state,  was  a  mere  immaterial  negligible  defect,  ought  not  to  be  in- 
dulged to  create  a  charge  which  I  am  unable  to  find  in  the  indictment, 
and  to  prolong  the  punishment  of  the  petitioner,  when  the  general  rules 
are  that  the  accused,  until  proved  guilty,  is  presumed  to  be  innocent  of 
offenses  not  charged  as  well  as  those  charged  against  him,  and  tfiat  he 
ought  not  to  be  punished,  even  when  a  reasonable  doubt  of  his  guilt 
exists. 

For  these  reasons  it  seems  to  me  that  the  trial  court  was  without  ju- 
risdiction to  impose  the  three  years  of  imprisonment,  and,  as  the  pe- 
titioner has  already  served  his  two  years,  I  am  in  favor  of  reversing 
the  order  and  decree  below,  and  of  discharging  him  from  the  custody 
of  the  warden  of  the  penitentiary. 


(243  Fed.  503)  

BROUGHAM  et  al.  v.  BLANTON  MFG.  CO. 

(Circuit  Couri  of  Appeals,  Eighth  Circuit.    May  14,  19i7.) 

No.  4584. 

1.  CoxTBTS  ^=»273 — Federal  Courts — ^Jurisdiction — Injunction. 

An  injunction  may  be  granted  against  subordinates  of  the  Secretary  of 
Agriculture  for  attempting  to  enforce  his  unlawful  orders,  though  the 
Secretary  of  Agriculture,  not  being  within  the  district  and  not  appearing, 
could  not  have  been  enjoined. 

2.  Food  ^=»1 — Congress — Powers  op — ^Regulation.' 

The  enactment  of  the  Oleomargarine  Acts  (Act  Aug.  2,  1886,  c.  840,  24 
Stat.  209;  Act  May  9,  1902,  c.  784,  32  Stat.  193),  under  Const,  art  1,  §  8, 
par.  1,  declaring  that  Congress  shall  have  the  power  to  lay  and  collect 
taxes,  duties,  imposts,  and  excises,  does  not  restrict  the  power  of  Congress 
to  regulate  commerce  with  foreign  nations  and  among  the  several  states 
and  with  the  Indian  tribes,  conferred  by  paragraph  3  of  the  same  section ; 
and  hence  the  Meat  Inspection  Act  June  30, 1906,  c.  3913,  34  Stat.  669,  and 
Pure  Food  Act  (Act  June  30,  1906,  c.  3915,  34  Stat  768  [Comp.  St.  1916,  §S 
8717-8728]),  apply  to  oleomargarine  dealers,  notwithstanding  the  prior 
law. 

3.  Evidence  ^=»7 — Judicial  Notice — Oleomargarine. 

It  is  a  matter  of  common  knowledge  that  oleomargarine  Is  a  meat  food 
product,  and  hence  Meat  Inspection  Act  Jime  30,  1906,  applies  to  manu- 
facturers of  oleomargarine. 


^=:»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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4.  Food  ^=»8 — Oleomabgarine — Meat  Inspection  Law — Trade-Name. 

Meat  Inspection  Act  June  30,  1906,  declares  that  no  meat  or  meat  food 
products  shall  be  sold  or  offered  for  sale  by  any  person,  firm,  or  corpora- 
tion in  interstate  or  foreign  commerce  under  any  false  or  dec^tlve  name, 
but  established  trade  name  or  names  which  are  usual  to  such  products, 
and  which  are  not  false  or  deceptive,  and  which  shall  be  approved  by  the 
Secretary  of  Agriculture,  are  permitted.  Prior  to  the  enactment  of  the 
Meat  Inspection  Act  plaintiff,  a  manufacturer  of  oleomargarine,  adopted 
the  trade-name  "Creamo  Oleomargarine,"  registration  of  which  as  a 
trade-mark  was  allowed  subsequent  to  the  enactment  of  the  law.  There- 
after the  Agricultural  Department  officially  approved  the  trade-name,  and 
complainant  exi)ended  large  sums  in  advertising  its  product  as  "Creamo 
Oleomargarine."  Cream  was  not  always  used  in  the  manufacture  oC 
complainant's  oleomargarine.  Held,  that  the  trade-name  was  not  de- 
ceptive, and  the  Agricultural  Department  having  approved  it,  it  could 
not  thereafter  retract  its  approval  and  compel  complainant  to  abandon  the 
trade-name. 

Amidon,  District  Judge,  dissenting. 

Appeal  from  the  EHstrict  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;   David  P.  Dyer,  Judge. 

Suit  by  the  Blanton  Manufacturing  Company  against  James  J. 
Brougham  and  another.  From  a  decree  for  complainant,  defendants 
appeal.     Affirmed. 

Arthur  L.  Oliver,  U.  S.  Atty.,  of  St.  Louis,  Mo.,  for  appellants. 
Shepard  Barclay,  of  St.  Louis,  Mo.  (S.  Mayner  Wallace,  of  St. 
Louis,  Mo.,  on  the  brief),  for  appellee. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

SMITH,  Circuit  Judge.  The  Meinecike-Blanton  Manufacturing 
Company  commenced  the  manufacture  of  oleomargarine  about  1902. 
It  adopted  the  trade-mark  "Creamo  Oleomargarine*'  for  its  goods  about 
1904.  It  was  succeeded  by  the  appellee  the  Blanton  Manufacturing 
Company.  August  2,  1886  (24  Stats.  209,  c.  840),  Congress  passed  a 
law  imposing  a  tax  of  $600  a  year  upon  all  manufacturers  of  oleomar- 
garine. On  May  9,  1902,  Congress  greatly  elaborated  this  law.  32 
Stat.  193,  c.  784,  U.  S.  Compiled  Stats.  1916,  §  5977.  Section  6  of  the 
act  (24  Stats.  209,  210)  contained  the  following: 

"Sec.  6.  That  all  oleomargarine  shall  be  packed  by  the  manufacturer  thereof 
in  firkins,  tubs,  or  other  wooden  packages  not  before  used  for  that  purpose, 
each  containing  not  less  than  ten  pounds,  and  marked,  stamped,  and  branded 
as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  shall  prescribe;  and  all  sales,  made  by  manufacturers  of 
oleomargarine,  and  wholesale  dealers  In  oleomargarine  shall  be  In  original 
stamped  packages." 

The  plaintiff's  brand  was  approved  by  the  Commissioner  of  Inter- 
nal Revenue  January  19,  1904,  and  prior  to  the  enactment  of  the  meat 
inspection  law  or  the  pure  food  law.  The  label  in  question  has  always 
remained  thus  approved.  On  June  30,  1906,  Congress  passed  both  the 
meat  inspection  law  (Act  June  30,  1906,  c.  3913,  34  Stats.  669,  674) 
and  the  pure  food  law  (Act  June  30,  1906,  c.  3915,  34  Stats.  768  [Comp. 
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St.  1916,  §§  6717-8728]).  On  April  4,  1907,  the  Department  of  Agri- 
culture having  taken  charge  of  the  inspection  of  the  oleomargarine  fac- 
tory of  the  Blanton  Manufacturing  Company  under  the  claim  that  its 
oleomargarine  was  a  meat  food  product,  the  Secretary  of  Agriculture 
approved  the  labels  on  the  packages  then  in  use  under  the  trade-name 
^*Creamo  Oleomargarine."  On  January  6,  1908,  the  complainant  made 
application  to  register  the  trade-mark  "Creamo  Oleomargarine"  in  the 
United  States  Patent  Office.  This  registration  was  allowed  on  Janu- 
ary 9,  1908.  The  Blanton  Manufacturing  Company  continued  for  years 
to  sell  its  goods  under  this  label  with  Sie  express  approval  or  acqui- 
escence of  the  Treasury  and  Agricultural  Departments.  On  July  8, 
1912,  the  defendant  was  expressly  officially  notified  of  the  approval  of 
the  trade  label  "Creamo  Oleomargarine"  by  the  Agricultural  Depart- 
ment. For  many  years  the  company  has  spent  an  average  of  $7,500  a 
year  in  advertising  the  commodity  under  this  name  and  in  the  past  10 
years  has  spent  $75,000  in  that  way,  but  the  Department  commenced  to 
complain  in  about  1912  of  the  use  of  the  word  "Creamo."  Up  to  that 
time  the  Blanton  Manufacturing  Company  had  spent  between  $35,000 
and  $40,000  in  such  advertising.  On  October  2, 1912,  the  Chief  of  the 
Bureau  of  Animal  Industry  wrote  the  Blanton  Manufacturing  Company 
that  the  use  of  "Creamo"  was  considered  deceptive  and  misleading,  and 
the  Bureau  must  therefore  decline  to  continue  permitting  the  use  of 
this  name  in  connection  with  oleomargarine.  The  letter  recited  that  the 
Bureau's  approval  of  the  use  of  this  name  was  formerly  given.  On 
February  10,  1914,  the  inspector  in  charge  at  St.  Louis  notified  the 
Blanton  Manufacturing  Company  that  on  and  after  March  1,  1914, 
"the  use  of  that  label  will  not  be  allowed." 

Thereupon  the  Blanton  Manufacturing  Company  brought  suit  in  the 
court  below  against  Dr.  James  J.  Brougham,  chief  inspector  in  the  city 
of  St.  Louis  of  the  Bureau  of  Animal  Industry  of  the  Department  of 
Agriculture,  Arthur  N.  Stankey,  local  inspector  of  said  Bureau  in 
charge  of  the  inspection  at  the  manufacturing  plant  of  the  Blanton 
Manufacturing  Company,  Dr.  Alonzo  D.  Melvin,  Chief  of  said  Bu- 
reau, and  Hon.  David  F.  Houston,  Secretary  of  Agriculture  of  the 
United  States,  praying  that  this  "court  may  grant  to  plaintiff  a  writ 
of  injunction  *  ♦  ♦  perpetually  enjoining  and  restraining  said  de- 
fendants from  interfering  with  the  use  and  enjoyment  by  plaintiff  (in 
interstate  commerce  or  otherwise)  of  its  said  trade-mark  'Creamo*  Oleo- 
margarine upon  its  labels  now  in  use  in  its  said  business  as  above  de- 
scribed, and  from  attempting  to  deprive  plaintiff  of  the  use  thereof," 
and  for  general  equitable  relief.  Dr.  Brougham  and  Arthur  N.  Stan- 
key  were  served  with  process  and  filed  answer,  but  the  Secretary  of 
Agriculture  and  the  Chief  of  the  Bureau  of  Animal  Industry  were  not 
found  in  the  district  and  did  not  appear.  The  case  was  tried  upon  the 
issues  joined  as  between  the  complainant  and  Messrs.  Brougham  and 
Stankey,  and  the  court  found  the  issues  in  favor  of  the  plaintiff  and 
enjoined  Dr.  James  J.  Brougham  and  Arthur  N.  Stankey,  their  agents, 
successors,  and  employes,  from  interfering  with  the  use  and  enjoyment 
by  the  plaintiff,  its  successors,  and  assigns,  in  interstate  commerce 
and  otherwise  of  the  said  trade-mark  "Creamo"  upon  stencils  and  la- 
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bels  as  theretofore  approved  and  used  on  packages  of  various  sizes  for 
the  sale  of  oleomargarine,  and  Messrs.  Brougham  and  Stankey  appeal. 
[1]  It  is  first  contended  by  the  appellant  that  no  injunction  could 
rightly  have  been  granted  against  the  appellants,  because  such  an  in- 
junction could  not  have  been  properly  granted  against  the  Secretary  of 
Agriculture.  In  St.  Louis  Independent  Packing  Co.  v.  Hon.  David  F. 
Houston,  155  C.  C.  A.  113,  242  Fed.  337,  we  recently  had  occasion  to 
fully  examine  this  question,  and  following  that  case  we  hold  that  this 
injunction  could  properly  have  issued  against  the  Secretary  of  Agri- 
culture, had  he  been  served  or  appeared,  and  he  not  being  within  the 
jurisdiction  of  the  court,  but  having  his  subordinates  there,  who,  it 
it  was  alleged,  were  violating  the  law  or  about  to  violate  it,  upon  a 
proper  showing  an  injunction  could  issue  against  them. 

[2]  The  plaintiff  first  insists  that  its  business  is  governed  wholly  by 
the  Oleomargarine  Law  (24  Stat.  209;  32  Stat.  193)  and  that  neither 
the  Secretary  of  Agriculture  nor  the  Bureau  of  Animal  Industry  has 
under  the  Meat  Inspection  Law  any  power  or  control  over  the  com- 
plainant's business.  The  Oleomargarine  Law  was  enacted  under  the 
power  of  Congress  (Constitution,  art.  1,  §  8,  par.  1) : 

''The  Congress  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts 
and  excises." 

While  the  Meat  Inspection  Law  and  the  Pure  Food  Law  were  en- 
acted under  the  power  conferred  by  Const,  art.  1,  §  8,  par.  3 : 

"To  regulate  commerce  with  foreign  nations,  and  among  the  several  states, 
and  with  the  Indian  tribes." 

Whatever  may  have  been  the  ulterior  purpose  in  the  passage  of 
the  Oleomargarine  Law,  it  cannot  be  held  that  anjrthing  in  it  tended 
to  substract  any  power  subsequently  conferred  on  the  Secretary  of 
Agriculture  under  the  Meat  Inspection  Law,  or  upon  the  Secretary  of 
the  Treasury,  the  Secretary  of  Agriculture,  or  the  Secretary  of  Com- 
merce and  Labor  under  the  Pure  Food  Law.  The  first,  the  Oleomar- 
garine Law,  was  enacted  in  the  exercise  of  the  taxing  power,  and  this 
could  not  prevent  Congress,  under  the  power  to  regulate  commerce, 
enacting  the  Pure  Food  Law  and  the  Meat  Inspection  Law  in  the  in- 
terest of  the  public  health  or  welfare. 

[3,  4]  The  Meat  Inspection  Law,  in  what  may  be  called  the  pre- 
amble (34  Stat.  669,  674),  declares  that  it  is  enacted  for  the  purpose  of 
preventing  the  use  in  interstate  or  foreign  commerce  as  hereinafter 
provided  of  meat  and  meat  food  products  which  are  unsound,  im- 
healthful,  unwholesome  or  otherwise  unfit  for  human  food,  and  further 
provides  (page  675): 

"That  for  the  purposes  hereinbefore  set  forth  the  Secretary  of  Agriculture 
shall  cause  to  be  made  by  inspectors  appointed  for  that  purpose  an  examina- 
tion and  inspection  of  all  meat  food  products  prepared  for  interstate  or  for- 
eign commerce  in  any  slaughtering,  meat-canning,  salting,  packing,  r^iderlng, 
or  similar  establishment" 

And  it  provides  for  marking  the  same  "Inspected  and  Passed,"  or 
"Inspected  and  Condemned,"  and  the  consequences.  Meat  food  prod- 
ucts were  not  more  definitely  defined  and  the  Secretary  of  Agriculture 
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in  July,  1910,  secured  the  opinion  of  the  Attorney  General  as  to  the  true 
definition.  28  Op.  Atty.  Gen.  369.  It  is  provided  in  the  Meat  Inspec- 
tion Law  (34  Stat.  678) : 

"Said  Secretary  of  Agrtculture  shall,  from  time  to  time,  make  such  rules 
and  regulations  as  are  necessary  for  the  efficient  execution  of  the  provisions 
of  this  act,  and  all  inspections  and  examinations  made  under  this  act  shall 
be  such  and  made  in  such  manner  as  described  in  the  rules  and  regulations 
prescribed  by  said  Secretary  of  Agriculture  not  inconsistent  with  the  provi- 
sions of  this  act" 

The  Attorney  General,  first  having  held  that  the  term  "similar  es- 
tablishments** as  used  in  the  law  was  intended  to  include  all  establish- 
ments that  were  not  specially  mentioned  in  which  the  animal  is  slaugh- 
tered or  the  carcasses  or  meat  are  prepared  or  in  which  the  meat  food 
product  is  manufactured,  then  held  that  the  term  "meat  food  product" 
does  not  merely  embrace  a  food  which  consists  wholly  of  the  meat  of 
an  animal  and  Uiat  the  determination  of  the  meaning  of  the  term  "meat 
food  product"  is  essential  to  the  proper  enforcement  of  the  Meat  In- 
spection Law,  and  as  Congress  has  not  defined  the  term,  and  it  has 
no  well-defined  meaning,  but  is  one  of  common  use,  and  Congress  hav- 
ing vested  in  the  Secretary  of  Agriculture  the  power  to  make  such 
rules  and  regulations  as  may  be  necessary  for  the  efficient  execution  of 
the  provisions  of  the  act,  Ac  power  to  determine  what  manufactures 
are  meat  food  products  rests  in  the  Secretary  of  Agriculture,  subject 
to  the  restriction  that  the  definition  of  the  term  adopted  be  not  clearly 
or  unquestionably  outside  the  intent  of  the  act.  It  may  not  be  without 
importance  to  state  that  the  opinion  was  delivered  in  a  case  of  a  com- 
pound which  consisted  of  80  per  cent  cotton  seed  oil,  clearly  not  a 
meat  food  product,  and  20  per  cent,  of  oleo  stearin,  a  meat  food  prod- 
uct There  is  no  evidence  that  oleomargarine  is  not  a  meat  food  prod- 
uct, and  we  regard  it  as  a  matter  of  common  knowledge  that  it  is  such 
a  product,  and  clearly,  therefore,  its  manufacture  comes  within  the 
language  of  the  Meat  Inspection  Law. 

The  Meat  Inspection  Law  (34  Stat.  676)  provides: 

"No  such  meat  or  meat  food  products  shall  be  sold  or  offered  for  sale  by 
any  person,  firm,  or  cori)oration  in  interstate  or  foreign  commerce  under 
any  false  or  deceptive  name ;  but  established  trade  name  or  names  which  are 
usual  to  such  products  and  which  are  not  false  and  deceptive  and  which  shall 
be  approved  1^  the  Secretary  of  Agriculture  are  permitted." 

We  are  not  desirous  of  deciding  more  than  is  before  us,  and  must 
pass  upon  the  question  whether  the  Department  of  Agriculture  could 
pass  upon  and  approve  a  trade-name  under  this  last  statute,  which 
we  find  "Creamo  Oleomargarine"  was  and  is,  and  approve  it  in  1907 
and  again  in  1912,  and  later,  after  an  established  business  had  been 
built  up  under  that  name,  and  a  vast  sum  of  money  expended  in  the 
business,  with  or  without  evidence,  change  its  ruling,  and  re-fuse  to 
allow  the  use  of  the  trade-name. 

It  is  not  claimed,  as  we  understand  it,  that  the  public  was  deceived 
by  the  use  of  the  name  "Creamo  Oleomargarine."  The  use  of  it  is 
objected  to  upon  its  similarity  to  the  word  "cream,"  and  upon  the  as- 
sumption that  some  of  the  public  may  be  deceived  into  believing  that 
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cream  is  contained  in  the  oleomargarine.  The  word  is  not  "cream,** 
but  "Creamo."  It  is  a  rule  that  words  merely  descriptive  cannot  con- 
stitute a  trade-mark,  because  descriptive  words  cannot  be  expressly- 
appropriated,  and  that  it  is  essential  to  a  valid  technical  trade-mark  that 
the  words  or  phrases  be  used  in  a  purely  arbitrary  or  fanciful  way  as 
applied  to  the  goods  in  question.  "Creamo**  is  not  a  word  in  common 
.  use  among  English-speaking  people,  but  is  such  a  fanciful  word  used 
by  the  complainant.  But,  even  if  the  term  had  been  "Cream  Of,"  it 
would  not  be  objectionable  as  a  brand  upon  manufactured  goods. 
There  is  a  well-known  brand  of  cigars  known  as  "Cremo  Cigars." 
"Cream  of  Wheat"  is  a  brand  used  for  breakfast  food,  and  "Cream 
Baking  Powder'*  is  a  well-known  brand  of  that  article.  No  one  has 
ever  assumed  there  is  any  cream  in  the  cigar,  in  the  Cream  of  Wheats 
or  in  the  Cream  Baking  Powder. 

Could  the  Department  of  Agriculture  approve  the  use  of  the  label 
"Creamo  Oleomargarine,"  as  provided  in  the  Meat  Inspection  Law, 
and  then,  after  a  trade  had  been  built  up  and  extended  under  that 
name,  and  vast  sums  of  money  expended  in  advertising  it,  change  its 
ruling  and  forbid  its  use  unless  10  per  cent.,  for  instance,  of  cream 
was  used  in  the  manufacture  ?  We  are  constrained  to  say  that  we  do 
not  think  any  such  power  was  vested  in  the  Secretary  of  Agriculture. 

The  decree  of  the  District  Court  was  right,  and  it  is  affirmed. 

AMIDON,  District  Judge  (dissenting).  I  take  the  facts  from  the 
testimony  of  Mr.  Blanton,  president  of  the  plaintiff  company,  below. 
They  are  uncontroverted.  When  the  name  "Creamo"  was  selected, 
plaintiff  was  using  30  per  cent,  of  cream  in  its  product  The  name 
was  chosen  to  indicate  to  the  consumer  and  to  the  trade  that  cream 
was  used  in  producing  plaintiff's  oleomargarine.  The  fact  is  that  plain- 
tiff sometimes  uses  cream,  sometimes  it  uses  no  cream,  and  some- 
times it  uses  skim  milk.  Whatever  the  practice,  the  product  is  all  sold 
under  the  name  "Creamo  Oleomargarine."  At  the  same  time  that  the 
name  here  involved  was  chosen,  plaintiff  had  another  brand  of  oleo- 
margarine, which  it  marked  "Fulcreme,"  and  another  one  "Extra- 
creme."  These  were  used  continuously  until  they  were  withdrawn 
in  1912,  by  order  of  the  Etepartment.  Plaintiff's  letter  head,  used 
generally  in  its  business,  states  with  a  conspicuousness  which  cannot 
easily  be  reproduced  that  the  Blanton  Company  are  "chumers  of 
Creamo,  the  only  full  cream  Butterine."  These  are  a  few  of  the  con- 
spicuous features  of  the  evidence,  showing  that  plaintiff  has  habitually 
represented  that  cream  is  used  in  its  product.  It  is  also  plain  that 
to  induce  that  belief  is  a  decided  trade  advantage.  It  is  conceded  by 
plaintiff  that  the  representation  is  false.  The  name  "Creamo"  was 
chosen  as  a  part  of  this  deception.  Mr.  Blanton  himself  testifies  with 
emphasis  that  the  name  was  chosen  to  convince  the  consumer  and  the 
trade  that  cream  was  an  important  element  in  the  production  of  his 
company's  product.  As  that  product  is  conceded  sometimes  to  con- 
tain no  cream,  and  sometimes  to  be  made  by  the  use  of  skim  milk,  the 
name  is  false  and  deceptive.  The  proof  is  further  emphasized  by 
the  fact  that  plaintiff,  in  'its  negotiations  with  the  Department,  refused 
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to  add  to  its  label  the  statement,  ''contains  no  cream,"  or  a  statement 
of  the  percentage  of  cream  used.  It  is  stated  that  the  word  "Creamo" 
is  a  fancy  word,  and  will  be  so  understood.  That,  it  seems  to  me,  is  to 
indulge  in  one  of  the  simplest  of  logical  fallacies.  Like  most  words  in 
the  language,  cream  has  a  figurative  and  a  literal  meaning.  It  may 
signify  excellence  of  quality,  or  it  may  mean  the  part  of  milk  that 
comes  to  the  surface.  When  the  term  is  applied  to  a  cigar  or  a  break- 
fast food,  it  is  plain  enough  that  it  is  used  in  its  figurative  sense.  It 
will  not  cause  anybody  to  believe  that  cream  is  used  in  making  the 
cigar  or  the  cereal.  How  stands  the  matter  in  the  case  of  oleomarga- 
rine? It  has  been  one  of  the  trade  frauds,  from  the  time  that  article 
was  invented,  to  palm  it  off  as  a  dairy  product.  The  states  and  the 
national  government  have  been  engaged  for  more  than  a  generation  in 
trying  to  defeat  that  trade  deception.  To  create  the  belief  that  cream 
is  used  in  the  production  of  oleomargarine  has  been  a  part  of  the 
fraud.  Mr.  Blanton  is  a  "practical"  man.  He  probably  knew  what  he 
was  doing  when  he  selected  the  word  "Creamo."  He  says  he  chose  it 
to  make  the  consumer  and  the  trade  believe  that  cream  was  used  in 
the  production  of  his  article.  To  say  that  the  term  "cream"  will  not 
deceive  when  it  is  applied  to  oleomargarine,  because  it  does  not  deceive 
when  applied  to  a  cigar,  seems  too  manifest  a  fallacy  to  require  answer. 
As  a  matter  of  fact,  therefore,  I  do  not  see  how  a  plainer  demonstra- 
tion could  be  made  that  a  trade-name  is  false  and  deceptive  than  has 
been  made  in  this  case. 

I  hesitate,  however,  to  go  into  this  subject,  for  in  my  judgment  it 
is  committed  exclusively  to  the  Secretary  of  Agriculture  by  the  statute 
which  is  quoted  in  the  majority  opinion.  I  am  at  a  loss  to  harmonize 
the  opinion  in  this  case  and  that  rendered  in  the  recent  case  of  St. 
Louis  Independent  Packing  Co.  v.  Houston,  with  the  uniform  practice 
of  this  court  and  of  the  Supreme  Court,  in  holding  that  decisions  of 
the  Postmaster  General  and  the  Secretary  of  the  Interior  on  ques- 
tions of  fact  are  conclusive.  Acting  upon  that  principle,  the  decisions 
of  the  Land  Department,  and  of  the  Post  Office,  determining  questions 
of  fact  in  the  disposition  of  the  public  lands,  and  in  passing  upon  what 
forms  of  business  are  fraudulent  so  as  to  subject  them  to  a  fraud 
order,  we  have  uniformly  held  that  the  decisions  of  those  departments 
are  binding  upon  the  courts,  and  have  refused  to  enter  upon  any  re- 
view of  their  decisions,  although  the  gravest  interests  were  involved, 
and  the  most  serious  charges  of  mistake  and  sometimes  of  fraud  were 
made.  The  general  rule  was  stated  by  the  Supreme  Court,  upon  a  full 
review  of  the  authorities,  in  Bates  &  Guild  Co.  v.  Payne,  194  U.  S. 
106,  109,  24  Sup.  Ct.  595,  597  (48  L.  Ed.  894)  as  follows: 

"The  rule  upon  this  subject  may  be  summarized  as  follows:  That  where 
the  decision  of  questions  of  fact  is  committed  by  Congress  to  the  judpnnent 
and  discretion  of  the  head  of  a  department,  his  decision  thereon  Is  conclusive, 
and  that  even  upon  mixed  questions  of  law  and  fact,  or  of  law  alone,  his 
action  win  carry  with  It  a  strong  presumption  of  its  correctness,  and  the 
courts  win  not  ordinarily  review  it,  although  they  may  have  the  power,  and 
will  occasionally  exercise  the  right  of  so  doing." 

The  doctrine  of  this  court  and  the  Supreme  Court  on  this  subject 
is  so  axiomatic  as  to  make  the  citation  of  authorities  unnecessary'. 
Why  should  not  the  same  rule  be  applied  to  the  Secretary  of  Agricul- 
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ture  while  enforcing  the  Meat  Products  Act?  The  jurisdiction  is  the 
same.  The  law  in  plain  terms  commits  to  that  officer  to  determine 
when  a  trade-name  is  false  and  deceptive;  and  yet  in  this  case,  and 
in  the  othter  case  to  which  I  have  referred,  this  court  exercises  a  po\yer 
to  review  his  decision  which  would  hardly  be  exercised  in  reviewing 
the  findings  of  a  master  in  chancery.  I  myself  am  unable  to  assign 
any  reason  for  this  variety  of  practice  as  between  the  Postmaster 
General  and  the  Secretary  of  the  Interior  on  the  one  hand,  and  the 
Secretary  of  Agriculture  on  the  other,  and  can  find  none  in  the  opin- 
ion in  this  case  or  in  the  other  case. 

The  opinion  in  the  present  case  seems  to  be  based  mainly  upon  the 
g^bund  that  the  name,  "Creamo  Oleomargarine"  had  been  approved  by 
the  Department  in  1908  and  in  1912,  and  plaintiff  has  expended  money 
in  advertising  the  name,  and  it  is  indicated  that  these  facts  deprive 
the  Department  of  the  power  to  forbid  the  use  of  the  name  although 
satisfied  that  it  is  false  and  deceptive.  That,  it  seems  to  me,  is  a  doc- 
trine fraught  with  the  gravest  danger.  It  has  been  uniformly  held  that 
even  the  most  solemn  acts  of  legislation,  pursuant  to  which  parties 
have  invested  large  sums  of  money,  can  in  no  way  impair  the  authority 
of  the  state  to  exercise  its  police  power.  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  659,  24  L.  Ed.  1036;  Texas  &  N.  O.  Railroad  Co.  v.  Miller, 
221  U.  S.  408,  414,  31  Sup.  Ct.  534,  55  L.  Ed.  789,  are  cases  in  which 
this  familiar  rule  is  cited  and  applied.  Can  it  be  possible,  then,  that 
a  mere  executive  officer  by  his  mistake,  honest  or  corrupt,  can  destroy 
within  the  field  of  his  jurisdiction,  a  police  statute  of  the  nation?  It 
has  been  the  uniform  holding  of  the  courts  that  the  conduct  of  such 
officers  cannot  impair  the  rights  of  the  government  even  in  civil  mat- 
ters. United  States i  v.  Pine  River  Logging  &  Improvement  Co.,  89 
Fed.  907,  917,  32  C.  C.  A.  406;  United  States  v.  Lee  Wilson  Co.  (D. 
C.)  214  Fed.  630,  651.  It  seems  to  me  too  plain  for  debate  that  an 
executive  officer  appointed  to  enforce  a  statute  cannot  by  any  act  or 
omission  of  his  impair  the  power  of  the  government  through  a  subse- 
quent officer,  to  enforce  a  police  statute.  To  hold  otherwise  is  to  give 
such  officers  the  power  to  annul  the  law.  It  might  well  happen  that 
the  use  of  a  name  at  the  time  of  its  selection,  and  even  for  years  there- 
after, would  appear  to  be  innocent,  and  would  be  approved  in  the  rou- 
tine course  of  administrative  business;  then  upon  a  careful  investi- 
gation it  would  be  found  that  the  name  was  chosen  and  was  actually 
used  in  the  channels  of  trade  for  false  and  deceptive  purposes.  That 
seems  to  be  what  has  occurred  in  the  present  case.  It  seems  to  me  an 
alarming  doctrine  that  the  approval  of  a  name  which  was  in  effect 
selected  for  purposes  of  deception  can  destroy  the  power  of  the  gov- 
ernment to  stop  the  fraud.  Some  point  is  made  in  the  brief  that  the 
plaintiff  has  a  registered  trade-mark  for  the  term  "Creamo  Oleomar- 
garine." This  seems  to  have  troubled  the  Department  in  dealing  witfi 
the  name.  It  is,  however,  settled  law  that  a  trade-mark  that  is  chosen 
for  fraudulent  purposes  will  not  be  protected  even  in  civil  litigation; 
much  less  can  such  a  trade-mark  be  used  to  impair  the  power  of  the 
government  to  enforce  a  police  statute. 

In  my  judgment  both  on  the  law  and  the  facts,  the  decree  made  by 
the  trial  court  was  conspicuously  improper,  and  should  be  reversed. 
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(243  Fed.  511) 

STOCKYARDS  LOAN  CO.  V.  NICHOLS  et  al. 

(Circuit  Court  of  Appeals,  Eighth  CJircuit.    AprU  9,  1917.) 

No.  4716. 

1.  Chattel    Mobtoaobb    ^s»124 — ^Afteb-Acquibed^  Pbopebtt — ^**Incbea8E" — 

"Accretions.** 

A  mortgage  on  600  head  of  cattle,  with  all  increase  thereof  and  ac- 
cretions thereto,  covered,  not  only  the  offspring  of  the  mortgaged  cattle, 
but  also  cattle  added  to  the  herd  by  acquisition ;  since,  while  *'lncrease" 
as  used  in  mortgages  ordinarily  means  that  which  is  added  to  the  original 
stock  by  augmentation  or  growth,  produce,  profit,  interest,  progeny,  issue, 
or  offspring,  the  word  "accretions**  has  a  broader  meaning  and  is  not 
confined  to  the  results  of  natural  growth,  but  includes  the  additions  of 
parts  from  without,  and  this  was  especially  true  where  the  mortgagee 
knew  that  the  mortgagor  only  had  170  head  of  cattle,  and  the  loan  se- 
cured by  the  mortgage  *was  made  to  enable  him  to  buy  cattle  until  he 
should  have  5(X>  head  as  mentioned  in  the  mortgage  (citing  Words  and 
Phrases,  Increase;  see,  also.  Words  and  Phrases,  First  and  Second 
Series,  Accretion). 

2.  Chattel  Mobtgaoes  ^5»18 — Validctt — Afteb-Acquibed  Pbopebtt. 

A  chattel  mortgage  on  cattle,  including  all  cattle  added  to  the  mort- 
gagor's herd  by  purchase,  was  valid  imder  the  express  provisions  of  Rev. 
Laws  Okl.  1910,  S  3829. 
S.  Chatfel   Mobtgaoes  ^=»157(3) — ^Rights  of   Pubchasebs — ^Notice — Ques- 
tions FOB  JUBY. 

In  replevin  by  a  chattel  mortgagee  of  cattle  against  a  purchaser  from 
the  mortgagor,  evidence  held  to  make  questions  for  the  Jury  as  to  whether 
the  purchasers,  who  were  informed*  that  the  mortgage  covered  cattle  sub- 
sequently purchased  by  the  mortgagor,  were  not  put  upon  inquiry,  and 
would  not  have  learned  of  the  mortgagee's  lien  by  investigation. 

4.  Tbial  ^=:»45(1) — Offeb  of  Pboof — Effectt  of  Advebse  Ruung. 

In  replevin  by  mortgagees  of  cattle,  described  as  branded  with  a 
crossbar  against  purchasers  from  the  mortgagor,  where  the  court  ruled 
that  the  mortgage  did  not  cover  cattle  purchased  after  its  date,  it  was 
not  incumbent  on  the  mortgagee  to  present  proof  of  the  branding  of  the 
cattle  after  they  were  purchased  and  before  they  were  sold  to  defendants. 

5.  Chattel  Mobtgaoes  ^=»148 — Pxtbchasebs  fbom  Mobtgaoobs — ^Notice. 

Where  such  purchasers  were  charged  with  knowledge  of  the  mortgage, 
and  that  it  covered  after-acquired  cattle,  they  were  bound  also  to  know 
that  brands  need  not  be  afiixed  to  the  cattle  immediately  after  purchase. 

6.  Chattel  Mobtgaoes  ^s»155 — ^Bona  Fide  Pubchasebs — ^Notice. 

Comp.  Laws  Okl.  1909,  |  4422,  provided  that  a  mortgage  of  personal 
property  was  void  as  against  creditors  and  subsequent  purchasers,  and 
incumbrancers  in  good  faith  for  value,  unless  the  original  or  an  authen- 
ticated copy  was  filed  as  therein  required.  Rev.  Laws  Okl.  1910,  §  4031. 
contains  a  similar  provision,  except  that  the  words  **in  good  faith**  are 
omitted ;  but  a  further  provision  of  such  section,  relating  to  mortgages  on 
property  in  an  unorganized  county  makes  such  mortgages  void  against 
subsequent  purchasers  or  incumbrancers  in  good  faith  for  value,  unless 
filed.  Section  4035  provides  that  a  chattel  mortgage  shall  cease  to  be 
valid  as  against  subsequent  purchasers  or  incumbrancers  in  good  faith 
after  the  expiration  of  three  years,  unless  a  renewal  certificate  is  filed. 
Held,  that  the  Legislature  did  not  intend  to  make  an  unfiled  mortgage 
invalid  as  against  a  purchaser  for  value ;  but  having  notice  of  the  mort- 
gage used  the  words  "purchasers  and  incumbrancers  for  value**  in 
the  first  part  of  the  section  in  the  same  sense  as  the  words  'purchasers  or 
Incumbrancers  In  good  faith  for  value**  in  the  last  part  of  the  section. 

^s»For  other  cum  im  same  topic  *  KET-NUMBER  in  aU  Ker-Numbtrod  Digests  *  Indexes 
166C.C.A.— 14 
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7.  Statutes  ^=»181(2),  184,  205,  225 — Ritles  of  Constbuctiow. 

To  ascertain  the  Intention  of  the  Legislature  in  tlie  enactment  of  the 
statute,  the  court  may  look  to  each  part  of  the  statute,  to  other  statutes 
upon  the  same  or  relative  subjects,  to  the  old  law  upon  the  subjects,  to  the 
evils  and  mischiefs  to  be  remedied,  and  to  the  natural  or  absurd  conse- 
quences of  any  particular  interpretation. 

8.  Chattei#    Mobtoaqes    ^=>173(4) — Rights    op    Pubchasers — ^Notice — ^Evi- 

dence. • 

In  replevin  by  a  chattel  mortgagee  of  cattle  against  a  purchaser  from 
the  mortgagor,  a  certified  copy  of  the  mortgage  and  of  the  record  of  its 
filing  should  have  been  admitted  on  the  theory  that  the  jury  might  find  that 
the  purchasers,  knowing  that  a  mortgage  had  been  given,  should  have 
made  inquiry  at  the  county  clerk's  office,  and  would  have  learned  that 
the  mortgage  covered  after-acquired  property. 

9.  Chattel  Mobtoaoes  ^=>172C2) — Replevin  Against  Mortgagob — ^Defenses. 

In  replevin  by  a  chattel  mortgagee  against  the  mortgagor  and  pur- 
chasers from  liim,  the  demurrer  to  the  evidence  of  the  mortgagor  was 
properly  sustained,  where  the  property  was  in  possession  of  the  pur- 
chasers, as  the  action  of  replevin  is  a  possessory  one. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Oklahoma ;   Ralph  E.  Campbell,  Judge. 

Action  by  the  Stockyards  Loan  Company  against  James  Nichols  and 
others.  Judgment  for  defendants,  and  plaintiff  brings  error.  Affirmed 
in  part  and  reversed  in  part,  and  new  trial  ordered. 

Robert  F.  Blair,  of  Wagoner,  Okl.,  and  B.  F.  Deatherage,  of  Kan- 
sas City,  Mo.,  for  plaintiff  in  error. 

William  B.  Moore,  of  Muskogee,  Okl.  (W.  W.  Noffsinger  and  Y.  P. 
Broome,  both  of  Muskogee,  Okl.,  on  the  brief),  for  defendants  in  er- 
ror. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

MUNGER,  District  Judge.  The  plaintiff  in  error  brought  an  actiwi 
in  replevin  against  defendants  in  error,  Nichols,  Miller,  and  Briscoe, 
to  recover  possession  of  some  cattle.  At  the  close  of  plaintiff's  evi- 
dence the  court  directed  a  verdict  in  favor  of  the  defendants.  'Hie 
plaintiff  claimed  the  right  of  possession  because  of  a  lien  arising  from 
a  chattel  mortgage  given  to  it  by  defendant  Nichols.  The  defendants 
Miller  and  Briscoe,  as  partners,  from  whose  possession  the  property 
was  taken  under  the  writ,  claimed  the  right  of  possession  because  they 
had  purchased  the  cattle  of  Nichols,  without  notice  of  plaintiff's  claim. 
Nichols  had  borrowed  about  $10,000  from  plaintiff  on  January  2, 
1915,  and  to  evidence  and  secure  the  debt  he,  at  the  same  time,  ex- 
ecuted a  promissory  note  and  chattel  mortgage.  A  copy  of  the  mort- 
gage was  filed  on  January  12,  1915,  with  the  county  clerk  of  Cherokee 
county,  Okl.,  where  the  property  was  situated.  By  evidence  and  ad- 
missions on  the  trial,  it  was  established  that  Miller  and  Briscoe  pur- 
chased the  replevined  cattle  from  Nichols,  in  Cherokee  county,  in  the 
early  part  of  February,  1915.  The  court  directed  the  jury  to  return 
a  verdict  in  favor  of  defendants  because  the  mortgage  did  not  include 
cattle  purchased  by  Nichols  after  its  date. 

^=:;>For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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Portions  of  the  mortgage  relating  to  the  description  of  the  property 
incumbered  read  as  follows,  except  that  the  word  "crossbar"  is  substi- 
tuted for  the  character  used  in  the  mortgage : 

"One  hundred  fifty  cows,  ages  from  three  to  seven  years  old,  all  branded 
crossbar  on  left  side  or  shoulder. 

••Ninety  head  of  three  year  old  steers,  branded  crossbar  on  left  side  or  shoul- 
der. 

**Two  hundred  head  of  two  year  old  steers  branded  crossbar  on  left  side  or 
shoulder. 

"Sixty  head  of  yearling  steers  and  heifers,  branded  crossbar  on  left  side  or 
shoulder. 

"Located  in  E.  Crawford's  pasture  4  miles  northwest  of  Hulbert,  Cherokee 
County,  Okl. 

"In  the  event  said  first  party  owns  a  larger  number  of  cattle,  of  like  kind 
and  description  as  those  herein  described,  then  said  second  party,  or  Its  as- 
signs, shall  have  the  right  at  any  time  to  elect  and  select,  from  such  entire 
number,  cattle  of  Uke  kinds,  equal  to  the  number,  as  stated  In  this  mortgage. 

**Together  with  all  Increase  thereof,  and  accretions  thereto,  being  all  the 
cattle  of  the  above  description  owned  by  said  first  party  on  his  own  premises 
leased,  loaned  or  hired  to  him  In  said  county  of  Cherokee,  state  of  Oklahoma, 
It  being  hereby  expressly  stipulated  and  agreed,  that  said  cattle  above  de- 
scribed, shall  be  kept  on  feed,  on  said  premises,  separate  and  apart  from  all 
other  cattle  during  the  existence  of  this  mortgage. 

•*The  marks  and  brands  used  above  to  describe  said  cattle  are  the  holding 
marks  and  brands  and  carry  the  title,  although  said  cattle  may  have  other 
marks  and  brands.  This  mortgage  shall  also  cover  and  Include  all  the  right, 
title,  and  Interest  of  said  party  In  and  to  the  feed,  pasture,  feed  pens,  feed 
troughs,  and  water  privileges  used  In  feeding  said  cattle  until  the  Indebted- 
ness herein  secured  Is  paid  In  fuU.    ♦    ♦    ♦ 

**The  first  party  shaU  not  seU  or  attempt  to  sell,  except  In  conformity  here- 
with, or  remove  or  attempt  to  remove,  from  Its  present  location  In  the  county 
aforesaid,  any  part  of  said  property.    ♦    ♦    ♦ 

"For  the  purpose  of  obtaining  the  money  at  this  time  loaned  by  the  second 
party,  and  for  the  benefit  of  possible  future  transactions,  the  first  party  states 
that  the  said  first  party  Is  the  absolute  and  lawful  owner  of  all  of  the  above- 
described  property;  that  the  same  is  free  from  any  and  all  Incumbrances; 
that  he  has  full  power  to  sell  or  mortgage  the  same  and  give  clear  title  there- 
to and  that  all  of  the  same  Is  now  In  the  possession  of  first  party  at  the  loca- 
tion above  mentioned  In  said  county  and  state." 

[1]  It  appears  that  in  seeking  this  loan  the  mortgagor  had  given  a 
financial  statement  to  the  mortgagee  showing  that  he  owned  170  head 
of  cattle  that  were  incumbered  by  a  chattel  mortgage  for  $2,200,  and 
he  listed  his  total  net  worth  as  $5,425.  The  loan  was  made  by  plain- 
tiflF  through  the  agency  of  Mr.  Waller  who  was  cashier  of  a  bank  at  a 
•town  near  to  Nichols'  residence.  Mr.  Waller  testified,  and  from  his 
testimony  it  appears  that  it  was  contemplated  that  Nichols  should  use 
the  money  borrowed  from  plaintiff  to  buy  cattle  additional  to  the  170 
head  he  possessed,  until  he  should  have  500  head,  the  number  men- 
tioned in  the  mortgage.  In  the  conversation  with  Mr.  Waller,  the  mort- 
gagor outlined  his  plans  for  the  purchase  of  more  cattle,  giving  the 
names  and  locations  of  persons  from  whom  he  expected  to  make  pur- 
chases. The  word  "increase,"  as  used  in  mortgages  of  this  kind,  ordi- 
narily means  that  which  is  added  to  the  original  stock  by  augmentation 
or  growth;  produce;  profit;  interest;  progeny;  issue;  offspring. 
Alferitz  V.  Ingalls  (C.  C.)  83  Fed.  964;  Jones  on  Ch.  Mtges.  (5th  Ed.) 
§  149;  4  Words  and  Phrases,  3515. 
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The  word  "accretion,"  as  defined  by  Webster's  Dictionary,  means : 

"Growth;  organic  growth;  also,  increase  by  external  addition,  or  by  ax> 
cession  of  parts  externally ;  and  extraneous  addition,  as  an  accretion  of  earth." 

The  Century  Dictionary  defines  it  as : 

•*The  act  of  accreting  or  accresdng ;  a  growing  to ;  an  increase  by  natural 
growth;  an  addition;  specifically  an  increase  by  an  accession  of  parts  ex- 
ternally." 

The  Standard  Dictionary  gives  the  definitions : 

"(1)  Growth  or  formation  by  external  additions;  increase  by  adhesion  or 
Inclusion,  (2)  That  which  is  so  formed  or  added,  an  accumulation  or  external 
addition ;  matter  added." 

It  will  be  seen  that  the  use  of  the  word  "accretions"  expresses  a 
broader  idea  than  is  expressed  by  the  word  "increase" ;  it  is  not  con- 
fined to  the  results  of  natural  growth,  but  includes  the  additions  of  parts 
from  without.  In  the  mortgage  in  question  the  use  of  this  phrase  clear- 
ly expressed  the  idea  that  the  mortgage  should  extend,  not  only  to  the 
offspring  of  the  mortgaged  cattle,  but  also  to  the  cattle  added  to  the 
herd  by  acquisition. 

Looking  to  the  situation  of  the  parties  in  applying  the  meaning  of 
these  words  to  their  subject-matter,  no  construction  of  the  mortgage 
other  than  that  the  word  "accretions"  was  intended  to  apply  to  after- 
purchased  cattle  seems  reasonable,  when  it  is  considered  that  the  mort- 
gagee knew  that  the  borrower  had  only  170  head  of  cattle,  that  they 
were  incumbered  for  $2,200,  and  that  the  borrower's  credit  rating  was 
quite  inadequate  as  security  for  the  amount  loaned.  The  purpose  of 
the  mortgage  was  to  give  security  to  the  plaintiff,  and  the  only  way  by 
which  it  could  be  accomplished  was  to  have  its  lien  extended  to  cattle 
to  be  purchased  thereafter,  with  the  funds  advanced,  until  the  total 
number  mentioned  in  the  mortgage  had  been  acquired. 

[2]  The  validity  of  the  lien  thus  given  does  not  seem  open  to  ques- 
tion, as  section  3829,  of  the  Revised  Laws  of  Oklahoma  of  1910,  pro- 
vides : 

"An  agreement  may  be  made  to  create  a  lien  upon  property  not  yet  acquired 
by  the  party  agreeing  to  give  the  lien,  or  not  yet  in  existence.  In  such  case, 
the  lien  agreed  for  attaches  from  the  time  when  the  party  agreeing  to  give  It 
acquires  an  interest  in  the  thing  to  the  extent  of  such  interest." 

As  construed  by  the  Supreme  Court  of  Oklahoma,  this  statute  gives 
to  the  mortgagee  a  legal  lien  upon  the  after-acquired  property  upon  its 
acquisition  by  the  mortgagor.  Payne  v.  McCormick  Harvesting  Mach. 
Co.,  11  Okl.  318,  66  Pac.  287;  Garrison  v.  Street  &  Harper  Furniture 
&  Carpet  Co.,  21  Okl.  643,  97  Pac.  978,  129  Am.  St.  Rep.  799;  Central 
Trust  Co.  v.  Kneeland,  138  U.  S.  414,  11  Sup.  Ct.  357,  34  L.  Ed.  1014; 
Title  Guaranty  &  Surety  Co.  v.  Witmir^,  195  Fed.  41,  115  C.  C.  A.  43. 

[3]  After  the  original  note  and  mortgage  had  been  admitted  in  evi- 
dence, the  plaintiff  sought  to  prove  that  Miller  and  Briscoe  had  notice 
of  its  lien.  Mr.  Waller  testified  to  a  conversation  that  he  had  with 
Miller  at  the  bank  about  the  middle  of  January,  1915,  and  before  Mil- 


Digitized  by  VjOOQIC 


STOCKTARD6  LOAN   CO.  V.  NICHOIJ9  213 

ler  and  Briscoe  made  their  purchase  from  Nichols,  in  which  Miller 
inquired  where  Nichols  was  **getting  this  money  to  buy  cattle  with." 
Waller  informed  him  that  he  had  secured  a  loan  of  $10,000  for  Nichols 
from  a  Kansas  City  Loan  company.  "I  said  I  got  Mr.  Nichols  a 
$10,000  loan  on  the  cattle  he  is  now  buying.  *  *  *  Well,  I  said 
I  got  this  mortgage  on  cattle  he  is  now  buying."  Section  2926  of  the 
Revised  Laws  of  Oklahoma  of  1910  is  as  follows: 

"Every  person  who  has  actual  notice  of  circumstances  sufficient  to  put  a 
prudent  man  upon  Inquiry  as  to  a  particular  fact,  and  who  omits  to  make 
such  inquiry  with  reasonable  dUigence,  is  deemed  to  have  constructive  notice 
of  the  fact  itself." 

[4,  5]  Mr.  Miller  undertook  an  inquiry  of  Mr.  Waller  as  to  the 
source  of  the  money  which  Mr.  Nichols  was  using,  evidently  deeming 
that  fact  one  that  was  important,  and  was  informed  of  the  loan  and  of 
the  mortgage  security  therefor,  and  that  the  mortgage  was  not  limited 
to  cattle  owned  by  Mr.  Nichols  at  the  date  of  its  execution  but  was  up- 
on cattle  Mr.  Nichols  was  then  buying.  In  view  of  this  evidence, 
there  were  questions  to  be  submitted  to  the  jury,  whether  Mr.  Miller, 
thus  put  on  guard,  should  not  have  made  further  inquiry  before  he 
purchased  these  cattle  for  his  firm,  so  soon  after  the  conversation,  and 
whether  he  would  not  have  learned  of  plaintiflF's  lien  by  such  investi- 
gation. There  was  evidence  to  show  that  the  cattle  replevined  bore  the 
crossbar  brand,  when  they  were  seized  in  August,  1915,  and  that  some 
also  bore  newer  and  later  brands.  The  defendants  question  the  suffi- 
ciency of  the  proof  of  identity  of  the  cattle  with  those  mentioned  in 
the  mortgage.  They  assert  that  there  is  no  evidence  the  crossbar  was 
Nichols'  brand  or  that  it  was  placed  upon  these  cattle  by  Nichols. 
The  court  had  already  ruled  that  the  mortgage  did  not  cover  cattle 
purchased  after  its  date,  and  that  meant  plaintiff's  defeat.  Hence  it 
was  not  incumbent  on  plaintiff  to  press  the  proof  of  the  branding  of 
these  cattle  after  they  were  purchased  and  before  they  were  sold  to 
Miller  and  Briscoe.  As  the  mortgage  covered  cattle  increase  and  cattle 
to  be  bought,  although  it  described  them  as  branded,  it  must  have  been 
in  contemplation  of  the  parties  that  the  brand  would  be  affixed  by  Mr. 
Nichols  after  he  had  acquired  them,  and,  as  Miller  and  Briscoe  may 
be  held  to  knowledge  of  the  mortgage  and  that  it  covered  after- 
acquired  cattle,  they  would  be  bound  also  to  know  that  brands  need  not 
be  affixed  to  the  cattle  immediately  after  purchase. 

[B]  The  claim  is  made  on  behalf  of  Miller  and  Briscoe  that  the 
statutes  of  Oklahoma  invalidate  plaintiff's  mortgage  as  to  them,  be- 
cause neither  the  original  mortgage  nor  a.  copy  thereof  authenticated 
by  the  register  of  deeds  was  filed  for  recorc^.  For  many  years  the 
statute  of  Oklahoma  relating  to  this  subject  read  as  follows: 

"A  mortgage  of  personal  property  is  void  as  against  creditors  of  the  mort- 
gagor, subsequent  purchasers,  and  incumbrancers  of  the  property  in  good  faith, 
for  value,  unless  the  original,  or  an  authenticated  copy  thereof,  be  filed  by 
depositing  the  sanre  in  the  office  of  the  register  of  deeds  of  the  county  where 
the  property  mortgaged,  or  any  part  thereof,  is  at  such  time  situated."  Sec- 
tion 4422,  Snyder's  Comp.  Laws  of  Okl.  1909. 

See  Strahorn-Hutton-Evans  Commission  Co.  v.  Florer,  7  Okl.  499, 
54  Pac.  710. 
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In  1911  the  Legislature  of  Oklahoma  adopted  the  revision  of  the 
state  statutes  made  by  Code  Commissioners  known  as  the  Revised 
Laws  of  Oklahoma,  and  the  corresponding  provision  is  found  as  a 
part  of  section '4031,  but  the  words  "in  good  faith"  are  omitted.  It 
is  contended  that  this  change  of  the  statute  renders  void  the  plaintiff's 
mortgage,  because  Miller  and  Briscoe  were  purchasers  from  Nichols 
for  value.  The  statute  in  question  is  a  portion  of  a  chapter  relating 
to  the  execution,  recording  and  effect  of  mortgages  upon  both  real  and 
personat  property.  Other  sections  of  the  chapter  retain  the  exception 
of  actual  notice  as  equivalent  to  a  sufficient  notice  by  record.  Sections 
4021,  4035,  Rev.  Laws  of  Okl.  1910. 

[7]  In  order  to  ascertain  the  intention  of  the  Legislature  in  the  en- 
actment of  section  4031,  the  court  may  look  to  each  part  of  the  stat- 
ute, to  other  statutes  upon  the  same  or  relative  subjects,  to  the  old  law 
upon  the  subject,  to  the  evils  and  mischiefs  to  be  remedied,  and  to  the 
natural  or  absurd  consequences  of  any  particular  interpretation.  Lew- 
is, Suth.  Stat.  Const.  §§  378,  382,  471 ;  Endlich  on  Interp.  of  Stats.  §§ 
39,  295,  298;  Holy  Trinity  Church  v.  United  States,  143  U.  S.  457, 
12  Sup.  Ct.  511,  36  L.  Ed.  226;  Knowlton  v.  Moore,  178  U.  S.  41,  20 
Sup.  Ct.  747,  44  L.  Ed.  969;  United  States  v.  Hogg,  112  Fed.  909, 
50  C.  C.  A.  608 ;  Interstate  Drainage  &  Invest.  Co.  v.  Board  of  Com'rs, 
158  Fed.  270,  85  C.  C.  A.  532;  Hemmer  v.  United  States,  204  Fed. 
898,  123  C.  C.  A.  194;  Harper  v.  Victor,  212  Fed.  903,  129  C.  C.  A. 
423. 

The  remaining  portion  of  section  4031  is  as  follows: 

"And  a  mortgage  of  personal  property  situated  in  portions  of  this  state 
attached  to  an  organized  county  thereof  for  Judicial  purposes,  shall  be  void 
against  creditors  of  the  mortgagor,  subsequent  purcliasers,  or  incumbrancers 
of  the  property  in  good  faith  for  value,  unless  the  original  or  an  authenticated 
copy  thereof,  be  deposited  and  filed  in  tlie  office  of  the  register  of  deeds  of 
the  county  to  wlileh  the  territory  in  which  such  property  is  situated  is  at- 
tached for  Judicial  purposes." 

If  a  literal  interpretation  is  placed  upon  this  section,  an  unrecorded 
mortgage  upon  personal  property  situated  in  unorganized  counties  is 
void  as  to  purchasers  in  good  faith,  but  a  mortgage  upon  property  situ- 
ated in  organized  counties  is  void  as  to  purchasers  in  bad  faith.  Sec- 
tion 4035  provides  that  a  chattel  mortgage  shall  cease  to  be  valid  as 
against  subsequent  purchasers  or  incumbrancers  in  good  faith  after  the 
expiration  of  three  years  from  filing  for  record,  unless  a  renewal  cer- 
tificate is  filed.  We  cannot  believe  that  the  Legislature  of  Oklahoma 
intended  to  inaugurate  a  new  policy  or  to  declare  that  one  who  knew 
of  an  existing  incumbrance  might  ignore  it  and  acquire  property  free 
from  any  lien,  if  he  but  paid  some  consideration  to  the  seller.  Nor 
was  it  intended  that  one  rule  should  apply  in  organized  counties  and 
the  opposite  rule  in  unorganized  counties,  nor  one  rule  as  to  real  es- 
tate mortgages  and  its  opposite  as  to  chattel  mortgages.  The  purpose 
of  the  statute  was  to  give  constructive  notice  to  those  whose  dealings 
were  in  good  faith,  and  who  had  no  actual  knowledge  of  the  facts. 
The  words  "purchasers  and  incumbrancers  for  value,"  in  the  first 
portion  of  section  4031,  are  used  in  the  same  sense  as  the  words  "pur- 
chasers or  incumbrancers  of  the  property  in  good  faith  for  value'*  in 
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the  remainder  of  the  section.  Van  Rensselaer  v.  Clark,  17  Wend. 
(N.  Y.)  25,  31  Am.  Dec.  280;  Gibson  v.  Linthieum  (Okl.)  150  Pac. 
908;   Merchants'  Nat.  Bank  v.  Frazier  (Okl.)  159  Pac.  647. 

[8,  9]  The  plaintiff  offered  in  evidence  a  certified  copy  of  the  mort- 
gage and  of  the  record  of  its  filing,  on  the  theory  that  the  jury  might 
find  as  one  reasonable  act  of  diligence,  that  inquiry  should  have  been 
made  at  the  county  clerk's  office  by  the  purchasers  of  these  cattle 
after  they  knew  that  Nichols  had  given  a  mortgage  upon  these  cattle, 
and  had  that  inquiry  been  made  they  would  have  Teamed  of  the  terms 
of  this  mortgage.  The  court  excluded  this  evidence,  consistently  with 
its  ruling  that  notice  of  the  mortgage  was  of  no  avail,  as  it  did  not 
cover  after-acquired  property.  We  think  this  evidence  was  admissible, 
and  that  the  demurrer  of  Miller  and  Briscoe  to  the  evidence  should 
have  been  overruled.  As  the  action  of  replevin  is  a  possessory  one, 
and  the  cattle  were  in  the  possession  of  Miller  and  Briscoe,  the  de- 
murrer of  Nichols  was  properly  sustained.  Robb  v.  Dobrinski,  14  Okl. 
563,  78  Pac.  101,  1  Ann.  Cas.  981. 

For  these  reasons,  the  judgment  will  be  affirmed  as  to  the  defendant 
Nichols,  but  as  to  the  other  defendants  it  will  be  reversed  and  a  new 
trial  ordered. 


(243  Pfed.  517) 

LOHMAN  V.  STOCKYARDS  LOAN  CX).  • 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  9,  1917.) 

No.  4779. 

1.  Appeal  and  Error  ^=>758(1) — Affirmance  for  Defects  in  Brief. 

Disregard  dt  rule  24  of  the  Eighth  Circuit  (188  Fed.  xvi.  109  C.  C.  A. 
xvi),  requiring  the  brief  of  plaintiff  in  error  to  set  out  the  speciticationa 
of  error  relied  upon  separately,  warrants  an  affirmance  of  the  judgment 

2.  Appeai*  and  Error  «=>204(3,  4).  205,  217,  259,  260(1,  2)— -Review— Neces- 

8ITT  OF  Objections  and  Exceptions. 

The  sustaining  of  an  objection  to  a  question,  the  adnflssion  In  evidence 
of  a  mortgage  and  a  certified  copy  thereof,  and  permitting  the  jury  to 
take  depositions  with  them  In  the  jury  room,  cannot  be  reviewed,  where  no 
objections  were  made  or  else  no  exceptions  were  taken. 
8.  Appeal  and  Error  ^=>977(5) — ^Matters  Reviewable— Denial  of  New 
Trial. 

A  complaint  that  the  court  overruled  the  motion  for  a  new  trial  presents 
no  proper  question  for  review. 
4-  Trial  ^s»41S— Demurrer  to  Evidence— Waiver. 

A  complaint,  that  the  court  overruled  defendant's  denfurrer  to  plaln- 
tlfTs  evidence,  presents  no  proper  question  for  review,  wher«  defendant 
then  introduced  his  evidence,  and  did  not  renew  the  motion  in  any  form, 
nor  request  a  verdict  to  be  directed  in  his  favor. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

Replevin  by  the  Stockyards  Loan  Company  against  A.  W.  Lohman. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Charles  M.  Cope,  of  Pawhuska,  Okl.,  for  plaintiff  in  error. 

R.  F.  Blair,  of  Wagoner,  Okl.  (B.  F.  Deatherage,  of  Kansas  City, 
Mo.,  on  the  brief),  for  defendant  in  error. 

^s»For  other  catos  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
•Rehearing  denied  August  9.  1917. 
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Before  HOOK  and  STONE,  arcuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

MUNGER,  District  Judge.  In  its  facts  this  case  is  in  many  ways 
similar  to  the  case  of  Stockyards  Loan  Co.  v.  Nichols,  243  Fed.  511, 
156  C.  C.  A.  209,  and  the  cases  were  argued  and  submitted  at  the  same 
time.  The  loan  company  began  an  action  of  replevin  against  Nichols 
and  Lohman,  to  recover  possession  of  some  cattle.  The  case  was  sub- 
sequently dismissed  as  to  Nichols,  as  the  cattle  were  not  in  his  pos- 
session when  replevined.  The  plaintiff  asserted  a  lien  by  reason  of 
the  same  mortgage  that  it  relied  upon  in  the  other  case.  The  cattle 
in  controversy  here  tvere  purchased  by  Nichols  a  few  weeks  after 
the  execution  of  the  mortgage.  He  and  Mr.  Charboneau  made  a  pur- 
chase of  108  head  of  cattle  and  each  took  half  of  them.  Each  then 
branded  his  cattle,  Nichols  placing  the  crossbar  brand  upon  the  left 
shoulder  of  those  he  selected.  They  kept  them  together  in  Charbo- 
neau's  pasture  in  Cherokee  county,  Okl.  A  week  or  two  afterwards, 
the  defendant  Lohman,  accompanied  by  Mr.  Miller,  a  friendly  adviser, 
made  an  examination  of  the  herd  with  a  view  of  purchasing  them. 
There  was  evidence  tending  to  show  that  Miller,  in  the  presence  and 
hearing  of  Lohman,  asked  Charboneau  why  the  cattle  bore  two  differ- 
ent brands,  and  Charboneau  answered  that  half  of  the  cattle  belonged 
to  him  and  half  to  Nichols,  and  that  Nichols  had  his  half  mortgaged 
to  one  firm  and  he  had  his  half  mortgaged  to  another,  and  therefore 
they  had  separate  brands  to  distinguish  them.  The  next  day  Lohman 
purchased  the  cattle  and  thereafter  shipped  them  to  his  ranch  in  Osage 
county.  , 

They  were  seized  in  this  action  in  August,  1915.  .The  court  submit- 
ted the  case  to  the  jury,  and  the  jury  found  for  plaintiff  under  instruc- 
tions of  the  court  that,  unless  Lohman  had  notice  of  plaintiff's  mort- 
gage before  he  purchased  the  cattle,  the  verdict  must  be  for  the  de- 
fendant. 

[1]  The  brief  of  plaintiff  in  error  disregards  the  provisions  of  rule 
24  of  this  court  (188  Fed.  xvi,  109  C.  C.  A.  xvi),  which  requires  the 
brief  to  set  out  the  specifications  of  errors  relied  upon  separately,  and 
this  would  warrant  an  affirmance  of  the  judgment.  Moline  Trust  & 
Savings  Bank  v.  Wylie,  149  Fed.  734,  79  C.  C.  A.  440. 

[2-4]  In  the  specification  of  errors  as  filed  in  the  lower  court,  objec- 
tions are  made,  because  an  objection  was  sustained  to  a  question  asked 
of  witness  Charboneau,  because  the  jury  were  permitted  to  take  some 
depositions  with  them  to  the  jury  room  and  because  of  the  admission 
in  evidence  of  the  original  mortgage,  and  of  a  certified  copy  of  that 
mortgage ;  but  the  record  shows  that  no  objections  were  made,  or  else 
that  no  exceptions  were  taken  to  the  rulings  made  on  these  matters. 
No  proper  questions  for  review  are  presented  by  complaints  that  the 
court  overruled  defendant's  motion  for  a  new  trial,  and  his  demurrer 
to  plaintiff's  evidence,  because  the  defendant  then  produced  his  evi- 
dence and  did  not  renew  the  motion  in  any  form  nor  request  a  verdict 
to  be  directed  in  his  favor.  Holder  v.  United  States,  150  U.  S.  91, 
14  Sup.  Ct.  10,  37  L.  Ed.  1010;  Allen  v.  Knott,  171  Fed.  76,  96  C.  C 
A.  180;  Collins  v.  United  States,  219  Fed.  670,  135  C.  C.  A.  342. 
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Other  assignments  of  error  raise  the  question  whether  the  mortgage 
imposed  a  lien  on  the  cattle  acquired  by  Nichols  after  the  date  of  its 
execution.  The  question  has  been  determined  in  the  case  of  Stock- 
yards Loan  Company  v.  Nichols,  supra,  and  what  is  said  there  need 
not  be  repeated  here. 

This  disposes,  of  all  material  questions  presented  and  the  judgment 
of  the  court  below  will  be  affirmed. 


(243  Fed.  519) 

TUMET  &  CO.  V.  DELGADO  et  al. 

In  re  E.  DEL  PIIJ^R  HERMANO  &  CO. 

(Circolt  Court  of  Appeals,  First  Circuit    May  26,  1917.) 

No.  1272. 

1.  Bankbuptct  ^5»200(3) — ^Liens— Riout  to. 

Under  Bankr.  Act  (July  1,  1898,  c.  541,  |  67f,  30  Stat.  564  (Comp.  St 
1916,  §  9651),  declaring  that  all  levies,  Judgment,  attachments,  or  other 
liens,  obtained  through  legal  proceedings  against  a  person  who  is  insol- 
vent at  any  time  within  four  months  prior  to  the  filing  of  the  petition 
iu  bankruptcy,  shall  be  deemed  null  and  void  in  case  he  is  adjudicated  a 
bankrupt,  a  lien  obtained  by  attachment  served  more  than  four  months 
before  the  filing  of  a  petition  In  bankruptcy  is  not  nullified,  where  it  is 
valid  at  the  time  of  the  attachment,  though  the  Judgment  was  not  ren- 
dered until  within  the  four  months,  and  until  that  time  the  lien  was  in- 
choate. 

2.  Bankbuptct  «=»200(3) — ^Liens— VALiDrrr. 

C3ode  Civ.  Proc.  Porto  Rico,  §  5233,  declares  that  every  person  who  shall 
bring  an  action  for  the  fulfillment  of  any  obligation  may  obtain  an  order 
from  the  court  having  cognizance  of  the  suit,  providing  that  the  proper 
measures  be  taken  to  secure  the  effectiveness  of  the  Judgment.  Section 
5234b  declares  that  the  provisional  remedy  shall  consist  of  the  attach- 
ment of  suflicient  property  of  the  debtor  to  cover  the  amount  claimed, 
while  section  5242  provides  that  an  attachment  on  personal  property  shall 
be  effected  by  depc^ting  the  personal  property  in  question  with  the  court 
or  the  person  designated  by  it,  under  the  responsibility  of  the  plaintiff. 
Section  5258  declares  that  all  property  and  right  of  property  seized  and 
held  under  attachment  are  liable  to  execution,  but,  until  a  levy,  property 
is  not  affected  by  execution.  Under  the  Porto  Rico  practice  an  attaching 
creditor  takes  priority  over  another  creditor  recovering  Judgment  without 
attachment.  Held^  that  the  lien  of  an  attaching  creditor  is  created  by 
the  Porto  Rican  law  on  the  levy  of  the  attachment  and  hence,  where  at- 
tachment was  levied  mtore  than  four  months  before  the  filing  of  the  peti- 
tion in  banltruptcy,  the  lien  of  the  attaching  creditor  was  not  vacated 
by  Bankr.  Act  i  67f,  though  the  Judgment  perfecting  it  was  rendered 
within  the  four-months  period. 

Appeal  from  the  District  Cotirt  of  the  United  States  for  the  District 
of  Porto  Rico ;  Peter  J.  Hamilton,  Judge. 

In  the  matter  of  the  bankruptcy  of  E.  Del  Pilar  Hermano  &  Co.  Pe^ 
tition  by  Yumet  &  Co.,  opposed  by  Isidoro  D.  Delgado,  trustee,  and 
others.  From  an  order  reversing  an  order  of  the  referee,  petitioner 
appeals.     Order  reversed,  and  cause  remanded. 

tfts>For  other  cw^m  •««  same  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Digesta  ft  Indexes 
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Joseph  B.  Jacobs,  of  Boston,  Mass.  (Henry  G.  Molina,  of  San  Juan, 
Porto  Rico,  and  Jacobs  &  Jacobs,  of  Boston,  Mass.,  on  the  brief),  for 
appellant. 

Harry  F.  Besosa,  of  San  Juan,  Porto  Rico,  for  appellees. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  BROWN, 
District  Judge. 

DODGE,  Circuit  Judge.  The  appellants  sued  the  bankrupt  firm  in  a 
Porto  Rican  court,  attaching  personal  property  belonging  to  the  firm 
in  accordance  with  the  local  procedure.  This  was  done  more  than  f  our 
months  before  the  involuntary  petition  was  filed,  under  which  said  firm 
was  adjudged  bankrupt  by  the  federal  District  Court. 

The  suit  thus  begun  was  to  recover  the  price  of  goods  sold.  It  re- 
sulted in  a  judgment  in  the  appellants'  favor,  and  a  subsequent  order  of 
execution  issued  by  the  local  court ;  both  within  the  four  months  pre- 
ceding the  filing  of  said  bankruptcy  petition. 

After  the  bankruptcy  petition  had  been  filed,  the  marshal  of  the  local 
court  proceeded,  under  the  execution  in  his  hands,  to  advertise  the  at- 
tached property  for  sale,  in  order  to  satisfy  the  judgment.  It  had  re- 
mained in  his  custody  since  it  was  attached  as  above.  The  bankruptcy 
court  enjoined  the  proposed  sale,  holding  that  the  appellants  acquired 
no  lien  by  their  original  attachment,  and  that  any  lien  acquired  by  vir- 
tue of  the  judgment  or  the  steps  taken  subsequent  thereto  had  been 
avoided  or  nullified  according  to  section  67f  of  the  Bankruptcy  Act. 
It  reversed  an  order  by  the  referee  declaring  the  appellants  "in  pos- 
session of  a  valid  lien,"  from  which  order  of  reversal  they  appeal. 

[1]  If  the  appellants  got  no  valid  lien  upon  the  attached  property 
until  the  judgment  in  their  favor  was  entered,  there  is  no  error  in  the 
order  appealed  from.  But,  if  they  obtained  a  valid  lien  when  they  at- 
tached the  property,  section  67f  has  no  application,  this  order  should 
be  vacated,  the  sale  allowed  to  proceed,  and  the  referee's  order  sustain- 
ing the  lien  affirmed. 

In  view  of  Peck  v.  Jenness,  7  How.  612,  12  L.  Ed.  841,  decided  un- 
der a  former  bankruptcy  law,  and  of  Metcalf  v.  Barker,  187  U.  S.  165, 
23  Sup.  Ct.  67,  47  L.  Ed.  122,  decided  under  the  present  Bankruptcy 
Act,  attachment  on  mesne  process,  such  as  the  laws  of  the  states  with- 
in this  circuit  permit,  is  to  be  regarded  as  creating  a  lien  in  the  plain- 
tiff's favor,  valid  from  the  time  the  attachment  is  made,  and  not  nulli- 
fied or  avoided  by  subsequent  bankruptcy  proceedings  under  the  pres- 
ent act,  unless  the  same  are  begun  within  the  four  months  following 
such  attachment ;  and  this  notwithstanding  the  fact  that  the  lien  so  oIh 
tained  is  inchoate  only,  and  subject  to  be  Tost  if  the  suit  wherein  it  has 
been  made  does  not  result  in  a  judgment  in  the  plaintiff's  favor.  The 
lien  is  considered  as  obtained  when  the  attachment  is  made,  and  a  sub- 
sequent judgment  for  the  plaintiff  as  doing  no  more  thah  establish  the 
fact  that  it  was  rightly  obtained.  Such  a  judgment,  followed  by  exe- 
cution and  levy,  only  enforces  the  lien  created  by  the  attachment.  In 
re  Blair  (D.  C.)  108  Fed.  529,  cited  with  approval  in  Metcalf  v.  Barker, 
187  U.  S.  165,  174,  23  Sup.  Ct.  67,  47  L.  Ed.  122;  Collier,  Bankruptcy 
(ICth  Ed.)  969;  Remington,  Bankruptcy  (2d  Ed.)  §§  1455,  1588, 
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[2]  Whether  or  not  such  attachments  create  a  lien  upon  the  attached 
property,  valid  from  the  time  they  are  made  as  above,  depends  wholly 
upon  the  local  law.  The  laws  of  some,  but  not  of  all,  the  states  with- 
out this  circuit  permit  attachments  on  mesne  process  similar  in  charac- 
ter and  effect.  The  laws  of  Poi  to  Rico  permit  attachments  on  mesne 
process  according  to  provisions  hereinafter  considered.  Whether  or 
not  attachments  such  as  are  thereby  permitted  are  also  to  be  regarded 
as  affecting  the  attached  property  with  a  lien  valid  from  the  time  of 
the  attachment  is  the  question  presented  by  this  appeal. 

The  statutory  provisions  authorizing  attachments  on  mesne  process 
in  Porto  Rico  are  found  in  sections  5233-5250  of  the  Code  of  Civil 
Procedure.  They  were  originally  enacted  March  1,  1902,  as  "An  act 
to  secure  the  effectiveness  of  judgments."    Section  5233  is  as  follows: 

"Every  person  who  shall  bring  an  action  for  the  fulfillment  of  any  obliga- 
tion may  obtain  an  order  fronf  the  court  having  cognizance  of  the  suit  provid- 
ing that  the  proper  measures  be  taken  to  secure  the  effectiveness  of  the 
Judgment  as  the  case  may  require  it,  should  it  be  rendered  in  his  favor." 

The  "proper  measures"  are  prescribed  by  the  next  section,  5234,  and 
differ  somewhat  according  to  the  nature  of  the  obligation  sued  on. 
When,  as  in  this  case,  the  obligation  is  the  payment  of  any  sum  of 
money,  section  5234  (b)  provides  that : 

•*The  provisional  renredy  shall  consist  of  the  attachment  of  sufficient  prop- 
erty of  the  debtor  to  cover  the  amount  claimed." 

Section  5242  provides  that  an  attachment  on  personal  property — 

"shall  be  effected  by  depositing  the  personal  property  in  question  with  the 
court,  or  the  person  designated  by  it,  under  the  responsibility  of  the  plaintiff." 

The  same  section  provides  further  for  deposit  with  the  defendant, 
upon  sufficient  bond  given  by  him,  in  the  discretion  of  the  court;  for 
its  sale  at  public  auction,  on  demand  by  the  owner,  upon  condition  that 
the  proceeds  be  deposited  with  the  court,  and  for  its  sale,  if  perishable, 
on  petition  of  either  party,  at  public  auction,  the  proceeds  to  be  deposit- 
ed as  directed  by  the  court.  With  these  provisions,  however,  this  case 
is  not  concerned.  The  property  attached  was  deposited  with  the  mar- 
shal of  the  court  and  kept  in  his  custody.  Had  it  been  sold  under  any 
of  the  provisions  permitting  its  sale,  the  proceeds  would,  of  course, 
have  taken  its  place  for  the  purposes  of  the  present  case. 

Except  that  a  special  order  of  court  authorizing  each  attachment  is 
required,  this  procedure  does  not  appear  to  differ  in  any  essential  re- 
spect from  that  which  may  be  availed  of,  under  the  laws  of  the  states 
within  this  circuit,  at  his  option,  by  any  plaintiff  desiring  security  upon 
the  defendant's  personal  property,  at  the  outset,  for  such  judgment  as 
he  may  obtain.  Designated  personal  propert}'^  of  the  defendant  is  taken 
into  an  officer's  custody,  who  holds  it  until  the  attachment  is  dissolved, 
or  it  is  applied  to  satisfy  a  judgment  for  the  plaintiff.  Meanwhile  the 
defendant  may  dissolve  it  by  giving  bond ;  discontinuance  of  the  suit 
or  judgment  for  the  defendant  will  dissolve  it;  or  the  court  may,  pend- 
ing the  suit,  for  cause  shown,  order  it  sold,  and  the  proceeds  held  un- 
der attachment  in  its  place.  Judgment  having  been  entered,  execution 
issued  in  the  suit  accomplishes  application  of  the  attached  property  or 
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its  proceeds  in  satisfaction  of  such  judgment.  Until  then  the  defend- 
ant's property  right  therein  continues,  notwithstanding  the  plaintiff's 
inchoate  or  contingent  lien.  Actual  transfer  is  prevented  by  the  offi- 
cer's custody ;  the  defendant  can  transfer  only  his  right  thereto,  subject 
to  such  custody  and  the  plaintiffs  lien. 

The  provisions  of  the  Porto  Rican  Code  regarding  the  disposition  of 
attached  property  on  execution  are  found  in  the  next  succeeding  title 
of  said  Code,  **Of  the  Execution  of  the  Judgment  in  Civil  Actions," 
and  are  as  follows : 

Section  5258:  "All  property  and  right  of  property,  seized  and  held  under 
attttclmient  in  the  action,  are  liable  to  execution.  ♦  ♦  ♦  Until  a  levy,  prop- 
erty is  not  affected  by  the  execution." 

It  is  also  true,  in  Porto  Rico  as  with  us,  that  an  attaching  creditor  has 
priority  as  to  the  property  attached  over  a  creditor  recovering  judg- 
ment against  the  same  defendant  without  any  attachment,  and  that,  as 
between  creditors  attaching  the  same  property,  the  earlier  attachment 
has  priority.    See  Oronoz  &  Co.  v.  Alvarez,  23  P.  R.  497. 

That  what  is  in  substance  a  lien  upon  the  property  attached  is  cre- 
ated when  an  attachment  is  made  under  the  above  provisions  of  the 
Porto  Rican  Code  cannot  in  our  opinion  be  denied.  The  right  or  in- 
terest then  acquired  by  the  plaintiflf  in  property  so  attached  is  referred 
to  as  a  *iien"  in  the  decisions  of  the  Supreme  Court  of  Porto  Rico. 
See  AufFant  v.  Succession  Ramos,  23  P.  R.  410  (relating  to  attachments 
of  real  estate) ;  Oronoz  &  Co.  v.  Alvarez,  23  P.  R.  497,  already  cited. 
We  find  nothing  to  indicate  that  the  attaching  creditor's  right  or  inter- 
est, arising  at  the  time  of  the  attachment,  under  the  Porto  Rican  pro- 
cedure, is  intended  to  be  any  less  effective  for  the  purpose  of  securing 
his.  judgment,  than  an  attachment  on  mesne  process  under  the  laws  of 
the  states  above  referred  to.  In  Porto  Rico,  as  under  those  laws,  and 
as  was  done  in  this  case,  the  property  attached  is  segregated  from  the 
defendant's  other  property  by  the  custody  of  a  public  official  acting  un- 
der the  authority  of  the  court,  for  the  publicly  declared  purpose  of 
keeping  it  so  segregated  until  applied  to  satisfy  the  plaintiff's  claim. 
Until  so  applied  the  defendant's  property  in  it  remains  subject  to  the 
plaintiff's  right  to  such  application  in  prioritjr  to  the  rights  of  other 
creditors.  After  custody  under  such  an  attachment  has  continued  for 
more  than  four  months,  we  see  no  more  reason  for  holding  the  plain- 
tiff's prior  right  subject  to  be  defeated  by  bankruptcy  proceedings  than 
would  exist  in  the  case  of  an  attachment  such  as  was  made  in  Re  Blair 
(D.  C.)  108  Fed.  529,  cited  above. 

We  find  nothing  in  Clarke  v.  Larremore,  188  U.  S.  486,  23  Sup.  Ct. 
363,  47  L.  Ed.  555,  referred  to  in  the  opinion  of  the  learned  District 
Judge,  inconsistent  with  the  foregoing  conclusion.  The  plaintiff  in  that 
case  had  made  no  attachment  before  obtaining  judgment  and  got  no 
right  of  any  kind  in  the  defendant's  property  until  he  levied  execution. 
Judgment,  execution,  and  levy  had  been  vacated,  so  far  as  they  affected 
the  defendant's  property  or  its  proceeds  at  the  execution  sale,  by  bank- 
ruptcy within  four  months  thereafter. 

The  conclusion  we  adopt  is  in  accordance  with  that  reached  in  this 
case  by  the  District  Court,  in  an  opinion  of  earlier  date  than  that  be- 
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fore  us  in  this  record,  which  was  t!ie  result  of  a  reconsideration.    See 
8  P.  R.  Fed.  605. 

The  order  of  the  District  Court  of  December  29,  1916,  reversing  the 
referee's  order  of  September  27,  1916,  is  reversed,  and  the  case  re- 
manded to  that  court  for  further  proceedings  not  inconsistent  with 
this  opinion,  and  the  appellants  recover  their  costs  of  appeal. 


(243  Fed.  523) 

THE  SKIPTON  CASTLE. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     May  7,  1917.) 

No.  2774. 

1.  Shipping  ®=»141(1)— Liabilitt  fob  Damage  to  Cargo— Habter  Act— Con - 

STBUCTiON. 

The  "negligence,  fault  or  failure  in  proper  loading,  stowage,  custody, 
care  or  proper  delivery"  of  cargo,  from  liability  for  which,  under  Harter 
Act  Feb.  13,  1893,  c.  105,  §  1,  27  Stat.  445  (Comp.  St  1916,  §  8029),  a  ves- 
sel  cannot  exempt  herself  by  any  clause  or  agreement  in  the  bills  of  lad- 
ing, applies  to  the  care  necessary  to  protect  the  cargo  from  injury  during 
the  voyage,  where  it  does  not  primarily  have  to  do  with  the  navigation  or 
management  of  the  vessel. 

2.  Shipping  ^=>141(1) — Liability  for  Damage  to  Cargo— Harter  Act. 

On  a  voyage  from  Antwerp  to  California  ports,  requiring  some  two 
months,  a  portion  of  the  cargo  stowed  in  between-decks  com'partment, 
consisting  of  bottled  mineral  water  and  willow  baskets,  was  badly  dam- 
aged by  the  heating  of  a  shipment  of  bone  meal  stowed  in  the  hold  di- 
rectly below ;  the  hatchway  between  the  two  holds  having  been  left  part- 
ly uncovered  to  permit  the  circulation  of  air.  The  excessive  temperature 
of  the  lower  hold,  showing  that  the  bone  meal  was  heating,  becante  evi- 
dent on  the  fourth  day  out,  and  greatly  increased  afterwaixl ;  but  nothing 
was  done  to  protect  the  cargo  above,  although  it  could  readily  have  been 
removed  sufficiently  to  permit  the  closing  of  the  hatchway,  and  the  holds 
had  separate  ventilators.  Aeld  that,  under  section  1  of  the  Harter  Act, 
the  ship  was  liable  for  the  damages,  notwithstanding  a  provision  of  the 
bills  of  lading  exempting  it  from  liability  for  loss  or  damage  caused  by 
sweating,  leakage,  breakage,  or  decay. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

Suit  in  admiralty  by  the  American  Import  Company,  a  corporation, 
Tillman  &  Bendel,  a  corporation,  James  L.  De  Fremery  and  Henri  M. 
Suermondt,  partners  as  Jas.  De  Fremery  &  Co.,  and  the  Appolinaris 
Company,  Limited,  against  the  British  steamer  Skipton  Castle;  the 
Lancashire  Shipping  Company,  Limited,  claimant  Decree  for  libel- 
ants, and  claimant  appeals.    Affirmed. 

For  opinion  below,  see  223  Fed.  839. 

Edward  J.  McCutchen,  Ira  A.  Campbell,  and  McCutchen,  Olney  & 
Willard,  all  of  San  Francisco,  Cal.,  for  appellant. 

William  Denman  and  Denman  &  Arnold,  all  of  San  Francisco,  Cal., 
for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

C=»For  otber  cases  see  same  topic  6  KEY-NUMBER  In  all  Key-N umbered  ui^esin  ct.  iuucxe* 
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HUNT,  Circuit  Judge.  Action  for  damages  to  cargo.  The  British 
steamer  Skipton  Castle,  bound  to  San  Pedro  and  San  Francisco,  loaded 
at  Antwerp  in  December,  1910,  with  a  quantity  of  bottled  mineral  wa- 
ter, willow  baskets,  and  general  cargo.  When  the  ship  arrived  at  the 
ports  of  discharge  in  Februar}',  1911,  a  great  many  of  the  bottles  were 
found  in  broken  condition  and  the  baskets  had  rotted.  Shipment  was 
under  bills  of  lading  stipulating  that  the  ship  should  not  be  liable  for 
loss  or  damage  occasioned,  amon^  other  things,  by  "sweating,  leakage, 
breakage,  wastage,  decay,  or  the  indirect  causes  thereof,  *  *  *  the 
negligence,  default,  or  error  in  judgment  of  the  master,  mariners, 
*  *  *  or  other  persons  employed  on  or  about  the  ship."  The  libel 
charged  that  the  damages  were  inflicted  while  the  cargo  was  in  the 
possession  of  the  ship,  by  water  and  breakage  and  leakage  of  the  bot- 
tles because  of  bad  stowage  and  unseaworthiness.  The  answer  admit- 
ted that  there  had  been  some  damage,  but  alleged  tliat  whatever  dam- 
age was  done  was  within  the  exceptions  of  the  before-menti(Mied  bills 
of  lading,  exempting  a  ship  from  liability  for  loss  or  damage  by  break- 
age, Wastage,  decay,  sweating,  and  other  like  causes.  The  District 
Court  held  the  claimant  liable,  because  of  the  failure  of  those  in  charge 
of  the  ship  to  remove  the  cargo  stowed  on  the  'tween-decks  hatches, 
close  the  hatches,  and  care  for  any  merchandise  then  found  to  be  suf- 
fering injury  because  of  heat  or  moisture,  by  drying  and  airing  it. 
Claimant  appeals. 

A  quantity  of  bone  meal  stored  in  compartment  No.  1,  lower  hold, 
was  loaded  in  the  winter,  December  8th,  at  Antwerp,  when  the 
temperature  was  about  40  degrees  Fahrenheit.  As  far  as  external  ex- 
amination showed,  the  bone  meal  was  in  good  condition  when  it  was 
taken*  aboard  the  ship.  The  mineral  water  was  stored  in  the  forward 
part  of  the  'tween-decks  No.  1  hold,  and  the  willow  ware  and  the  gen- 
eral cargo  in  the  hatchway  and  wings  of  the  same  compartment  The 
weight  of  testimony  is  to  the  effect  that  compartment  No.  1  between- 
decks  was  believed  to  be  the  coolest,  and  therefore  the  best  in  which  to 
store  the  mineral  water.  Compartment  No.  1  between-decks  and  the 
lower  hold  were  equipped  with  standard  ventilators.  The  ventilator 
pipes  from  the.  No.  1  hold  passed  through  from  the  forward  "  'tween- 
decks  compartment"  and  out  upon  the  open  deck,  where  they  terminat- 
ed in  the  four  ventilator  hoods.  The  ventilator  pipe  out  of  the  top  of 
the  between-decks  fitted  aroimd  the  outside  of  the  pipes  from  the  hold, 
and  through  it  a  separate  current  of  air  passed  in  and  out.  One  of  the 
witnesses  described  the  ventilating  system  as  "telescoped,"  with  the 
object  of  having  ventilation  go  up,  instead  of  mixing  through  the  be- 
tween-decks space. 

Four  days  after  the  ship  sailed,  on  December  12th,  the  tem- 
perature of  the  No.  1  hold  was  18  degrees  warmer  than  the  next 
compartment,  and  49  degrees  warmer  than  the  outside  air.  No.  2  hold 
showed  83  degrees.  Conditions  of  high  temperature  in  the  hold  below 
continued,  due  undoubtedly  to  heating  of  the  bone  meal.  Again  on  De- 
cember 22d  the  temperature  in  the  forward  hold  at  the  foot  af  the  ven- 
tilator showed  101  degrees,  and  on  December  30th,  when  the  ship  was 
at  Las  Palmas,  the  temperature  showed  110  degrees,  while  the  hold 
No.  2  showed  85  degrees.    The  evidence  is  that  a  temperature  of  90 
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degrees  would  be  cause  for  worry,  while  110  degrees  would  cause  great 
anxiety.  When  these  conditions  of  temperature  were  indicated,  some 
hatch  boards  were  taken  off  the  forward  end  of  the  deck  hatch  above 
and  two  of  the  boards  aft.  This,  however,  was  not  effective,  for  aftef 
the  removal  of  the  two  planks  the  temperature  in  the  lower  hold  was 
100  degrees,  and  remained  at  100  or  above  for  the  ensuing  10  days. 
No  attempt  was  made  to  shift  the  cargo,  so  as  to  let  air  down  into  the 
hold.  The  ventilators  and  hatches  were  kept  as  they  usually  had  been. 
The  weather  was  good  on  December  22d  and  for  the  four  days  there- 
after. No  sufficient  reason  is  given  for  failure  during  that  time  to 
take  the  upper  hatch  off  and  to  take  the  cargo  on  the  lower  hatch  up 
to  the  deck,  in  order  that  the  lower  hatch  flooring  could  be  laid  in  its 
place,  or  canvas  laid  over  the  opening,  in  order  that  the  heat  in  the 
lower  hold  could  be  forced  out  through  the  ventilators  which  ran  from 
that  hold.  The  hot  air  could  have  been  let  out  by  opening  the  entire 
face  of  the  upper  hatch  when  the  heating  was  first  discovered,  or  by 
taking  out  the  cargo  and  letting  it  pass  out  through  the  ventilators, 
making  tight  the  lower  hatch  floor.  It  is  possible  that  some  damage 
was  caused  by  heating  prior  to  the  time  when  it  was  plain  that  the  fer- 
tilizer was  heated;  but,  if  proper  attention  had  been  given  when  the 
heat  indicated  rotting,  it  is  fair  to  believe  the  damage  would  have  been 
of  no  consequence.  It  is  clear,  therefore,  that  testimony  concerning  the 
condition  of  the  hatches  became  most  material,  and  after  careful  read- 
ing of  the  whole  evidence  the  most  reasonable  conclusion  is  that  the 
proximate  cause  of  the  damage  was  the  failure  to  let  out  all  the  hot  air 
possible  from  the  lower  hold. 

[  1  ]  We  need  not  consider  the  question  whether  the  vessel  was  sent 
to  sea  in  a  seaworthy  condition,  for  we  can  assume  that  she  was.  But 
upon  that  assumption  there  remains  the  question  whether  there  was 
negligence  on  the  part  of  the  ship  in  the  care  of  the  cargo  during  the 
voyage.  In  Knott  v.  Botany  Worsted  Mills,  179  U.  S.  69,  21  Sup.  Ct. 
30,  45  L.  Ed.  90,  the  Supreme  Court  ruled  that  it  was  not  a  sufficient 
compliance  with  the  provisions  of  section  1  of  the  Harter  Act  merely 
to  give  proper  care,  custody,  and  caution  to  the  loading  and  stowage  of 
cargo  before  sailing,  but  that  duty  continues  throughout  the  voyage. 
This  rule  was  laid  down  in  a  case  where  wool  was  properly  stowed  in 
a  seaworthy  compartment  when  the  vessel  started  on  her  voyage,  but 
the  wool  was  damaged  on  the  voyage  because  of  drainage  from  wet 
sugar  stowed  near  the  wool.  The  drainage  was  caused  by  alteration 
of  the  trim  of  the  ship.  The  court  held  that  the  violation  of  one  of  the 
obligations  toward  the  cargo  enumerated  in  section  1  of  the  Act  of 
Congress  (27  Stat.  445),  namely,  that  there  must  be  good  stowage  of 
cargo  subsequently  located,  although  occurring  after  the  voyage  of  the 
hijured  cargo  had  started,  made  the  ship  liable.    The  court  said : 

"Since  this  damage  arose  through  negligence  in  the  particular  ntode  of 
stowing  and  changing  the  loading  of  cargo,  as  the  primary  cause,  though 
that  cause  became  operative  through  its  effect  on  the  trim  of  the  ship,  this 
negligence  in  loading  falls  within  the  first  section.  The  ship  and  [her}  owner 
must  therefore  answer  for  this  damage,  and  tlie  third  section  is  inapplicable." 

In  the  later  case  of  The  Germanic,  196  U.  S.  589,  25  Sup.  Ct.  317, 
49  L.  Ed.  610,  the  court  approved  of  the  rule  of  Knott  v.  Botany 
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Worsted  Mills,  supra,  and  held  that,  where  the  primary  purpose  is  to 
affect  the  ballast  of  the  ship,  the  change  is  management  of  the  vessel, 
but,  where  the  primary  purpose  is  to  get  the  cargo  ashore,  the  fact  that 
it  also  affects  the  trim  of  the  ship  does  not  make  it  the  less  a  fault  of 
the  class  which  the  first  section  of  the  Harter  Act  removes  from  the 
operation  of  the  third  section  of  the  act.  The  court  recognized  that  a 
case  might  occur,  which  in  its  different  aspects  would  fall  within  both 
sections,  and  said  that  the  question  which  section  is  to  govern  must  be 
determined  by  the  primary  nature  and  objec^  of  the  acts  which  cause 
the  loss.  Both  of  these  decisions  of  the  Supreme  Court  were  cited  by 
this  court  in  Corsar  v.  Spreckles  Bros.  &  Co.,  141  Fed.  260,  72  C.  C. 
A.  378,  where  the  court  considered  the  question  involved  under  the 
facts  as  primarily  and  essentially  one  of  navigation,  and  therefore  the 
determination  of  the  master  would  not  make  the  ship  or  her  owner 
liable  for  any  incidental  damage  sustained  by  the  cargo,  because  of 
the  third  section  of  the  Harter  Act.  In  Nam  v.  The  Appalachee,  202 
Fed.  826,  121  C.  C.  A.  130,  this  court  regarded  the  question  there  in- 
volved as  whether  the  damage  done  to  the  merchandise  was  properly 
referable  to  a  lack  of  care  on  the  part  of  the  officers  of  the  ship,  or 
to  fault  or  error  on  the  part  of  the  officers  in  the  management  of  the 
ship,  and  quoted  from  the  Germanic  Case,  supra.  The  distinction  in 
the  rule  applicable  was  observed  by  the  Court  of  Appeals  of  the  Sec- 
ond Circuit  in  The  Persiana,  185  Fed.  396,  107  C.  C.  A.  416,  where 
oil  was  allowed  to  accumulate  in  the  bilges,  not  for  the  ship's  purposes, 
but  because  the  master  intentionally  allowed  it  to  accumulate  to  save 
it  for  profit.  United  States  v.  New  York  &  O.  S.  S.  Co.,  Ltd.,  216 
Fed.  61,  132  C.  C.  A.  305,  also  decided  by  the  Court  of  Appeals  of  the 
Second  Circuit,  seems  to  have  turned  upon  the  particular  facts,  al- 
though some  of  the  comments  of  the  court  seem  at  variance  with  the 
rule  of  the  earlier  decision  in  the  Persiana  Case,  supra,  not  referred 
to  by  the  court. 

[i]  In  the  case  at  bar  the  navigation  of  the  ship  was  not  affected  by 
the  failure  to  raise  the  cargo  stowed  on  the  hatch,  and  to  put  it  on 
the  deck  and  dry  it  there,  closing  the  hatch  and  then  replacing  the 
cargo ;  and  while  doubtless  the  removal  of  the  upper  hatch  boards  to 
get  the  cargo  out,  and  the  putting  of  canvas  or  additional  hatch  boards 
under  the  cargo  in  the  lower  hatch  pertained  to  the  management  of  the 
ship  in  an  incidental  sense,  yet  the  primary  purpose  would  be  care  of 
cargo  threatened  with  injury  from  heat  below. 

We  are  of  opinion,  therefore,  that  the  appellees  proved  their  case 
by  the  greater  weight  of  evidence,  and  that  the  decree  should  be  af- 
firmed.   So  ordered. 
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(243  Fed.  527) 

JOHN  A.  KOEBIJNG'S  SONS  CO.  OP  CAUFORNIA  et  aL  v.  IDAHO  RY., 
LIGHT  &  POWER  CO.  et  aL  • 

(Circuit  Court  of  Appeals,  Ninth  Circuit    July  16,  1917.) 
No.  2813. 

1.  Appeal  and  Ebbob  ^=9907(1) — ^Presuicptiowb— Facts  wot  Shown  by  Reo- 

OBD. 

On  appeal  from  a  decree  denying  claims  fbr  material  sold  a  railway, 
light,  and  power  company,  shortly  before  the  appointment  of  a  receiver, 
priority  over  mortgage  bondholders,  where  a  port  of  one  of  the  claims 
was  for  materials  furnished  for  **service  extensions,"  and  there  is  no 
record  evidence  making  it  clear  what  the  precise  items  were  for,  the 
District  Court's  finding  that  the  materials  were  not  an  operating  exi)ense 
will  be  adopted. 

2.  RxcEivEBS  ^=s>15S{2) — ^Pbiobitt  of  Claims— Claims  fob  Matebials. 

That  parties  selling  materials  to  a  railway,  light,  and  power  company, 
shortly  before  the  appointment  of  a  receiver,  expected  payment  of  their 
bills  out  of  the  company's  current  income,  did  not  entitle  them  to  prefer- 
ence over  nMnrtgage  creditors,  unless  all  parties  agreed  that  their  claims 
should  be  first  paid  out  of  current  earnings. 

3.  Stipulations  ^s»14(10) — Constbuction  and  Opebation— Aobeed   State- 

ment OF  Facts. 

Where  the  enlargement  and  improvements  of  a  power  plant  of  a  rail- 
way, light,  and  power  company  was  to  put  the  company  in  a  condition  to 
better  serve  its  customers,  and  to  supply  the  increasing  demand  for  elec- 
tric current,  and  machinery  was  furnished  the  company  by  a  claimant 
for  the  purpose  of  generating  increased  power  to  be  transmitted  over 
new  transmission  lines,  a  stipulation,  in  an  agreed  statement  of  facts,  that 
the  machinery  was  necessary  to  the  continued  operation  of  the  company's 
systen^  and  that  without  it  it  could  not  perform  its  duties  to  the  public, 
was  not  an  agreement  that  the  machinery,  prior  to  its  Installation,  was 
necessary  to  the  continued  operation  of  the  system,  or  that  the  company 
could  not,  prior  to  such  installation,  perform  its  duties  to  the  publia 

4.  Receivebs  «=»158(3) — ^Pbiobities— Unsecubed  Claims  fob  Matebials. 

Such  machinery  being  for  work  of  new  construction,  it  was  furnished 
in  the  enlargement,  and  not  for  the  repair  or  maintenance,  of  the  com- 
pany's plant,  as  respected  the  claimant's  right  of  priority  over  mortgage 
creditors. 

5.  Receivebs  ^s»158(2) — ^Pbiobitt  of  Claims— Claims  fob  Maixbials. 

The  diversion  of  a  railway,  light,  and  power  company's  income  to  the 
payment  of  Interest  on  bonds  of  a  subsidiary  company  did  not  entitle 
parties  furnishing  material  to  the  principal  company,  i^ortly  before  its 
receivership,  to  priority  over  its  mortgr.ge  bondholders,  where  the  mort- 
gage securing  their  bonds  did  not  cover  the  property  of  the  subsidiary 
company,  and  the  payment  of  such  interest  did  not  inure  to  their  benefit 

6.  Receivbbs  ^s>158(2)— Pbiobitt  of  Claims— Claims  fob  Matebials. 

The  payment  of  interest  by  a  corporation  on  its  bonds,  at  a  time  when 
nothing  was  due  on  a  dalm  for  materials  furnished  it  shortly  before  its 
receivership,  was  not  a  diversion  of  its  earnings  entitling  such  claim  to 
priority  over  the  mortgage  bondholders. 

7.  Receivebs  ^s>158(3)— Pbiobitt  of  Claims— Claims  fob  Matebials. 

Materials  furnished  a  corporation  within  six  months  before  its  receiver- 
ship, for  new  construction  and  extraordinary  improvements  in  its  plant, 
were  not  payable  as  current  operating  expenses  in  preference  to  the  claims 
of  mortgage  bondholders. 

Gilbert,  (^cuit  Judge,  dissenting. 

^s»For  otbtr  easM  sm  Mum«  topic  ft  KBT-NUMBBR  in  all  K«7-Numbered  Digatts  ft  Indexcis 
156  CCA. — ^15  •Rehearing  denied  October  8.  1»17. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern EHvision  of  the  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

Suit  by  the  Westinghouse  Electric  &  Manufacturing  Company 
against  the  Idaho  Railway,  Light  &  Power  Company  and  others,  in 
which  John  A.  Roebling's  Sons  Company  of  California  and  another 
intervened.  From  a  decree  denying  their  claims  for  preference,  the 
interveners  appeal.    Affirmed.    See,  also,  228  Fed.  972. 

Appeal  from  a  decree  of  the  District  Court  of  Idaho  denying  certain  claims 
for  preference  asserted  by  appeUants,  Roebling*s  Sons  Company  and  I.  P.  Mor- 
ris Company,  for  materials  and  supplies  furnished  to  the  appellee,  Idaho  Rail- 
way, Light  &  Power  Company,  before  the  appointment  of  a  receiver  for  the 
corporation.  The  Westinghouse  Electric  Manufacturing  Company,  a  general 
creditor  of  the  Idaho  Railway,  Light  &  Power  Company,  to  be  called  the  RaU- 
way  Company,  brought  suit  on  December  23,  1913,  against  the  Railway  Com- 
pany, alleging  that  It  owed  large  sums  which  it  was  unable  to  pay,  and  pray- 
ing for  the  apf»olntment  of  a  receiver. 

The  Railway  Company  was  in  the  general  business  of  generating  and  dis- 
tributing electricity  and  operating  electric  railway  lines  in  many  places  in 
Idaho,  the  power  and  the  traction  properties  operated  by  the  RaUway  Com- 
pany being  under  one  control  and  management  After  the  Railway  Company 
admitted  the  indebtedness  sued  upon  and  that  a  receiver  was  necessary,  the 
court  appointed  as  receiver  O.  G.  F.  Markhus,  who  had  been  general  manager 
of  the  Railway  Company.  After  the  receiver  was  appointed,  the  Guarantee 
Trust  Company  of  New  York,  as  trustee,  sued  the  Railway  Company  to  fore- 
close a  trust  deed  given  by  the  Railway  Company  to  secure  payment  of  a 
bond  issue  of  $30,000,000  of  which  approximately  $9,000,000  were  outstand- 
ing. The  mortgage  covered  all  the  property  of  the  Railway  Company,  includ- 
ing property  that  might  thereafter  be  acquired  by  it,  and  all  income  and 
profits  of  all  properties  which  were  subject  to  the  mortgage.  In  March,  1914, 
Roebling's  Sons  Company  and  I.  P.  Morris  Company,  respectively,  intervened, 
and  by  cross-bill  asserted  priority  of  claims  over  the  mortgage  creditors.  In 
due  time  foreclosure  was  decreed,  and  the  property  was  sold  under  foreclosure 
to  the  Electric  Investment  Company  for  a  sum  sufficient  to  pay  only  $534.15 
on  each  $1,000  bond  outstanding  under  the  mortgage.  Thereafter  the  Dis- 
trict Court  denied  the  claims  ot  preference  of  Roebling's  Sons  Company  and 
Morris  Company,  and  they  have  appealed. 

BYom  an  agreed  statement  of  facts  it  appears  that  between  the  18th  of 
March  and  the  30th  of  May,  1913,  Roebling's  Sons  Company  sold  and  delivered 
to  the  Railway  Company,  then  a  going  concern,  certain  supplies  and  material 
for  which  the  Railway  Company  agreed  to  pay ;  that  it  was  to  be  a  cash  trans- 
action, payment  to  be  made  by  the  Railway  Company  on  bills  as  rendered  with- 
in 30  days  from  the  delivery  of  the  various  items ;  that  before  the  receiver  was 
appointed  there  was  a  payment  of  $17,519.80  on  account,  and  that  the  balance 
due  was  $21,057.37  with  interest ;  that  the  material  and  supplies  were  sold  on 
open  account  under  a  belief  on  the  part  of  the  seller  that  the  moneys  to  be 
due  therefor  should  be  paid  out  of  current  operating  income ;  that,  during  the 
time  when  the  supplies  were  furnished,  the  Railway  Company  was  setting  up 
reserves  from  its  earnings  and  from  the  proceeds  of  sale  of  its  bonds  to  pay 
bond  interest ;  that  the  interest  accruing  on  the  bonds  of  the  Railway  Com- 
pany on  Jime  1,  1913,  was  $165,750;  that  the  bond  interest  reserves  In  the 
six  months  preceding  June  1,  1913,  amounted  to  $135,750;  that  the  Railway 
Company  borrowed  on  the  note  of  the  company  the  balance  required  to  meet 
the  interest;  that,  in  addition  to  the  foregoing  interest  reserves,  the  Railway 
Company  on  April  1,  1913,  paid  from  its  earnings  the  Interest  on  Its  under- 
lying bonds  of  the  Boise  &  Interurban  Railway  Company,  amounting  to  $26,825, 
and  on  June  1st  the  interest  on  the  bonds  of  the  Boise  Railroad  Company, 
amounting  to  $9,725 ;  that  of  the  foregoing  interest  reserves  about  $79,000  was 
obtained  from  the  earnings  of  the  company  during  the  period  mentioned,  and 
$56,750  from  the  proceeds  of  the  sale  of  bonds ;  that  when  the  supplies  and 
material  were  furnished  the  Railway  Company  was  constructing  a  transmis- 
sion line  about  30  miles  long,  from  its  central  station  in  Swan  Falls,  Idaho,  to 
a  pumping  plant  of  the  Gem  Irrigation  District,  with  a  four-mile  branch 
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extension  from  a  point  on  Its  line  to  the  Guffey  pumping  station ;  that,  before 
constructing  this  line,  the  Railway  Company  had  generated  power  at  its  Swan 
Falls  plant  and  had  a  transmission  line  running  to  certain  mining  districts 
in  Owyhee  county,  Idaho,  and  another  transmission  line  to  places  in  Ada 
county,  Idaho ;  that  during  the  fall  of  1912  and  the  winter  of  1913  the  Rail- 
way Company  was  enlarging  the  capacity  of  its  Swan  Falls  plant  by  replacing 
generating  units,  and  that  one  of  its  lines  then  under  construction  was  to 
several  irrigation  districts  with  which  contracts  had  been  made;  that  when 
the  Gem  line  was  under  construction  the  Railway  Company  owned  a  con- 
trolling Interest  in  the  stock  and  bonds  of  the  Idaho-Oregon  Light  &  Power 
Company,  which  stock  and  bonds  were  included  in  the  trust  security  to  the 
Guarantee  Trust  Company;  that  the  Oregon  Light  &  Power  Company  de- 
faulted in  paying  interest  on  its  bonds,  April  1,  1913,  and  that  the  Railway 
Company  had  offered  to  the  bondholders  of  the  Idaho-Oregon  Company  a 
plan  of  reorganization  under  which  the  Idaho-Oregon  Company  should  be 
maintained  as  a  going  concern;  that  the  Idaho-Oregon  Company  had  made 
various  contracts  for  irrigation,  involving  the  construction  of  extensions ;  that 
the  material  for  such  extensions  was  bought  by  the  Railway  Company  and 
furnished  to  the  Idaho-Oregon  Company  under  an  equipment  trust  agreement 
by  which  the  Railway  Company  retained  title  to  the  supplies  and  material 
until  the  same  e^ould  be  paid  for;  that  the  material  and  supplies  furnished 
by  the  Roebling's  Sons  Company  was  principally  copper  wire  for  extensions  for 
the  installation  of  new  or  replacement  units,  and  that  the  wire  and  material 
delivered  had  been  put  to  use  by  the  Railway  Company  in  its  system,  and  con- 
tributed to  the  earnings  and  value  of  the  properties  and  the  security  of  the 
bonds,  and  that  the  material  is  and  was  necessary  to  the  continued  mainte- 
nance and  operation  of  the  respective  parts  of  said  property  for  which  the 
same  was  supplied  and  in  which  it  is  used. 

The  claim  of  the  I.  P.  Morris  Company  was  for  furnishing  and  installing  cer- 
tain power  machinery  for  the  electric  plants  of  the  company ;  the  supplies  hav- 
ing been  received  by  the  Railway  Company  prior  to  the  first  of  June,  1913,  but 
the  installation  was  not  completed  or  the  work  accepted  until  December,  1913, 
within  six  months  of  the  appointment  of  the  receiver.  The  Railway  Company 
paid  to  the  Morris  Company  $21,200.06,  and  gave  two  promissory  notes  for  the 
balance  due,  one  due  in  three  months,  the  other  in  six  months,  from  date.  It 
appears  from  a  stipulation  of  facts  that  between  November  1, 1912,  and  Decem- 
ber 23,  1913,  the  Railway  Company  paid  from  its  earnings  in  interest  on  the 
bonds  of  the  Boise  &  Interurban  Railway  Company,  one  of  its  constituent 
traction  companies,  on  April  1,  1913,  $26,825,  and  on  October  1,  1913,  $26,825 ; 
that  it  paid  interest  on  the  bonds  of  the  Boise  Railroad  Company,  Limited, 
another  of  Its  constituent  companies,  on  December  1,  1912,  $9,725,  on  June  1, 
1913,  $9,725,  and  on  December  1,  1913,  $9,725;  that  for  the  benefit  of  the 
sinking  fund  of  the  bonds  issued  by  the  Boise  Railroad  Company  it  paid  on 
December  1,  1912,  $5,000,  and  on  December  1,  1913,  $5,000;  that  on  December 
1,  1912,  it  paid,  as  interest  on  the  bonds  of  the  railway  company,  $146,075, 
and  on  June  1,  1913,  $165,750,  and  in  addition  thereto  has  paid  out  large  sums 
for  permanent  improvements  and  equipment,  adding  to  the  value  of  the  prop- 
erty securing  the  bonds  of  the  Railway  Company  issued  under  the  trust  deed 
to  the  Guarantee  Trust  Company ;  that  the  material  and  machinery  furnished 
were  necessary  to  the  continued  operation  of  the  Railway  Company's  system, 
and  that,  without  it,  it  could  not  perform  its  duties  to  the  public,  and  that  the 
Morris  Company  sold  the  material  to  the  Railway  Company  in  the  belief  and 
intention  that,  unless  otherwise  provided  for,  payment  would  be  out  of  the 
operating  or  current  income  of  the  Railway  Company. 

Beverly  L.  Hodghead,  of  San  Francisco,  Cal.,  for  appellants. 

John  F.  MacLane,  of  Salt  Lake  City,  Utah  (Henry  Root  Stem,  of 
New  York  City,  of  counsel),  for  appellees,  Idaho  Ry.,  Light  &  Power 
Co.,  O.  G.  F.  Markhus,  receiver,  etc.,  Guarantee  Trust  Co.,  and  Elec- 
tric Inv.  Co. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 
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HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,  2]  The 
appellant's  principal  contention  is  that  there  was  a  wrongful  diversion 
of  income,  and  that,  in  view  of  the  extensive  system  of  properties 
owned  and  operated  by  the  Railway  Company,  the  work  done  consti- 
tuted merely  ordinary  service  extensions  and  improvement  and  repairs, 
and  was  properly  chargeable  to  maintenance  and  operation.  As  set 
forth  in  the  statement  of  the  case,  the  Roebling's  Sons  Company  claim 
is  in  much  the  larger  part  for  new  wire  for  the  transmission  of  electric 
power  over  newly  constructed  transmission  lines,  running  from  a  cen- 
tral station  to  an  irrigation  transmission  line  and  to  a  certain  pumping 
station.  When  completed,  these  lines  constituted  substantial  additions 
to  the  lilies  owned  and  operated  by  the  Railway  Company,  or  owned  by 
the  Idaho-Oregon  Company,  a  separate  corporation,  the  stock  and 
bonds  of  which  were  principally  owned  by  the  Railway  Company.  The 
minor  part  of  the  claim,  an  item  of  $1,121.15,  was  for  materials  used 
*'in  connection  with  general  service  extensions  of  the  Railway  Com- 
pany and  its  distributing  systems"  about  and  in  the  village  of  Eagle, 
Idaho.  We  are  not  advised  just  what  "service  extensions"  included, 
and,  in  the  absence  of  record  evidence  to  make  clear  what  the  precise 
items  were  for,  we  will  adopt  the  finding  of  the  District  Court,  that 
under  the  facts  shown  it  cannot  be  held  to  have  been  an  operating  ex- 
pense. The  stipulation  of  fact  that  the  material  furnished  by  the 
Roebling's  Sons  Company  "is  and  was  necessary  to  the  continued 
maintenance  and  operation  of  the  respective  parts  of  said  property  for 
which  the  same  was  supplied  and  in  which  it  is  used"  is  to  be  con- 
strued with  other  portions  of  the  stipulation,  which  show  that  the 
material  went  to  making  additions  or  enlargements  of  the  system 
which  had  existed  and  for  the  maintenance  and  operation  of  such  newly 
constructed  lines  adding  to  the  system.  This,  however,  takes  us  no 
further  than  to  the  point  that,  inasmuch  as  the  supply  was  for  new 
construction  and  use  in  connection  therewith,  it  is  not  to  be  regarded 
as  necessary  for  such  repair  or  replacement  as  was  reqi;ired  to  keep 
the  power  plant  and  system  a  going  concern  as  it  had  theretofore  been 
conducted  and  kept  up.  The  case  is  not  altered  by  the  stipulation  that 
the  Roebling*s  Sons  Ccmipany  sold  the  materials  in  the  belief  and  in- 
tention on  its  part  that  the  bills  therefor  should  be  paid  out  of  current 
operating  income.  It  is  probably  true  in  many  instances  that  mer- 
chants who  sell  their  products  to  public  service  corporations  expect 
payment  of  their  bills  out  of  current  income ;  but  if  there  is  an  out- 
standing mortgage  contract  between  the  corporation  and  a  mortgage 
creditor,  such  as  there  was  here,  preference  will  not  be  awarded  over 
the  mortgage  creditors,  unless  it  is  proven  that  all  parties  agreed  that 
the  claim  of  the  merchant  shall  be  first  paid  out  of  current  earnings  of 
the  buying  company. 

[3,  4]  The  claim  of  the  Morris  Company  is  for  material  furnished 
under  a  contract  dated  October  31,  1912,  wherein  the  Morris  Com- 
pany was  to  design,  construct,  deliver,  and  install  certain  machinery 
necessary  to  enlarge  and  reconstruct  what  is  called  the  Swan  Falls 
plant  of  the  Railv/ay  Company.  The  power  part  of  the  machinery 
was  to  be  delivered  in  installments  prior  to  April  1,  1913,  and  certain 
other  materials  were  to  be  delivered  within  a  year  from  the  date  of 
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the  contract.  The  enlargement  and  improvement  made  at  the  Swan 
Falls  plant  was  to  put  the  Railway  Company  **in  a  condition  to  better 
serve  its  customers  and  to  supply  the  increasing  demand  for  electric 
current"  The  machinery  to  be  furnished  was  for  the  purpose  of  gen- 
erating the  increased  power  to  be  transmitted  over  the  new  transmis- 
sion lines  heretofore  referred  to  in  connection  with  the  claim  of  the 
Roebling  Company.  It  also  appears  that  the  machinery  included  in 
the  claim  of  the  Morris  Company  would  generate  approximately  60 
per  cent,  of  the  entire  power  of  the  Swan  Falls  plant,  which  is  the  only 
power  plant  owned  and  operated  directly  by  the  Railway  Company. 
The  stipulation  of  facts  that  the  machinery  is  necessary  to  the  con- 
tinued operation  of  the  Railway  Company's  system,  and  that,  without 
it,  it  could  not  perform  its  duties  to  the  public,  is  not  an  agreement  that 
the  machinery  prior  to  its  installation  was  necessary  to  the  continued 
operation  of  the  system,  or  that  the  Railway  Company  could  not,  prior 
to  such  installation,  perform  its  duties  to  the  public.  The  machinery 
being  for  work  of  new  construction,  we  think  that  the  conclusion  of 
the  District  Court  that  the  machinery  furnished  was  for  the  enlarge^ 
ment,  and  not  for  the  repair  or  the  maintenance,  of  the  Railway  Com- 
pany's plant,  is  the  only  correct  one  that  could  be  reached  with  respect 
to  this  claim.  It  is  to  be  specially  noted,  too,  that  the  contract  per- 
taining to  this  machinery  was  made  14  months  before  the  appointment 
of  the  receiver;  that  the  work  was  not  finally  completed  until  Sep- 
tember, 1913,  and  was  not  finally  accepted  until  December  9,  1913,  up- 
on which  latter  date  $21,200.66  was  paid,  and  two  promissory  notes, 
each  for  the  sum  of  $13,246.58,  were  given.  The  comment  of  the  Dis- 
trict Court  upon  this  phase  of  the  claim  was  that  it  was  "quite  in- 
credible" that  the  Morris  Company,  having  knowledge  of  the  plans  of 
the  Railway  Company,  could  have  expected  that  the  entire  expenses 
to  arise  under  the  contract  would  be  taken  care  of  from  current  re- 
ceipts. 

[5]  In  arguing  for  the  claims  above  mentioned,  appellants  say  that 
there  was  diversion  of  income  by  reason  of  the  fact  that  the  railway 
company  paid  on  June  1,  1913,  interest  on  the  bonds  held  by  the  Guar- 
antee Trust  Company  amounting  to  $165,750,  interest  on  the  bonds 
of  the  Boise  &  Interurban  Railway  Company  amounting  to  $26,825, 
and  interest  on  the  bonds  of  the  Boise  Railroad  Company  amounting 
to  $9725,  or  a  total  of  interest  paid,  $202,300.  But  of  this  amount, 
$56,750  came  from  the  proceeds  of  the  sale  of  the  bonds  of  the  Railway 
Company,  and  $30,000  was  borrowed  on  the  note  of  the  company.  If 
we  deduct  the  amount  of  these  two  items  from  the  total  sum  of  $202,- 
300  paid  out,  we  have  a  balance  of  $115,550.  In  this  amount  was 
$9,725  interest  on  the  bonds  of  the  Boise  Railroad  Company,  but  this 
amount  did  not  inure  to  the  benefit  of  the  bondholders  of  the  railway 
company,  and  in  the  decree  made  by  the  District  Court  it  was  specially 
provided  that  the  Guarantee  Trust  Company,  or  bondholders  repre- 
sented by  it,  should  not  be  held  on  account  of  the  construction  pay-  . 
ments  made  on  account  of  the  Boise  Railroad  Company,  as  the  prop- 
erties of  that  company  had  been  decreed  not  subject  to  the  mortgage 
of  the  Guarantee  Trust  Company,  and  were  ordered  segregated  from 
the  receivership  estate. 
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[6]  With  respect  to  the  Morris  claim,  it  is  to  be  noted  that  the  al- 
leged diversion  of  June  1,  1913,  was  neariy  seven  months  before  the 
receiver  was  appointed.  Or  if,  as  counsel  for  Morris  Company  have 
urged  in  their  brief,  the  material  and  labor  involved  in  the  claim  were 
furnished  within  six  months  before  the  appointment  of  the  receiver 
(December  23,  1913),  then  the  claim  did  not  accrue  until  after  June 
1,  1913,  when  the  interest  on  the  bonds  was  paid,  and  preference  can- 
not be  claimed,  for  clearly  it  is  not  a  diversion  of  earnings  for  a  cor- 
poration to  pay  interest  due  on  its  bonds  when  nothing  is  due  at  the 
time  of  the  payment. 

The  legal  principles  and  the  more  important  authorities  which  bear 
upon  the  several  views  of  the  questions  presented  having  recently  been 
carefully  considered  and  announced  in  Crane  Co.  v.  Fidelity  Trust  Co. 
et  al.,  ^8  Fed.  693,  151  C.  C.  A.  543,  any  extended  discussion  of  the 
law  would  be  but  a  repetition  of  what  was  there  said. 

[7]  In  accordance,  therefore,  with  the  rule  of  that  case,  we  conclude 
that  Roebling's  Sons  Company  furnished  material  which  went  for  new 
construction  and  extraordinary  improvements  in  the  plant  of  the  Rail- 
way Company  or  the  plant  of  the  Idaho-Oregon  Company,  and  the 
claim  is  not  properly  payable  as  a  current  operating  expense  in  ordi- 
nary course  of  business,  and  that  there  was  no  diversion  of  any  income 
earned  after  the  accrual  of  the  Roebling's  Sons  Company  claim ;  that 
the  Morris  Company  claim,  being  for  generating  machinery  by  way  of 
new  construction  and  extraordinary  improvement  to  the  mortgaged 
property,  is  not  to  be  recognized  as  a  current  operating  expense  in- 
curred in  the  ordinary  business  of  the  railway  company,  and  that,  the 
claim  having  accrued  within  six  months  prior  to  tfie  appointment  of 
the  receiver,  there  was  no  diversion  of  income  by  payment  of  interest 
on  June  1,  1913.  It  may  be  added,  however,  that,  if  we  should  as- 
sume that  the  materials  involved  in  the  Morris  claim  were  furnished 
more  than  six  months  before  the  receiver  was  named,  no  special  cir- 
cumstances appear  for  departing  from  that  period  as  the  usual  and 
reasonable  limit. 

The  decree  is  affirmed. 

GILBERT,  Circuit  Judge  (dissenting).  I  dissent  from  the  opinion 
of  the  majority  of  the  court  in  this  case,  on  the  grounds  stated  in  the 
dissenting  opinion  in  Crane  Co.  v.  Fidelity  Trust  Co.,  238  Fed.  693, 
151  C.  C.  A.  543. 


(243  red.  532) 

PATAGONIA  S.  S.  CO.,  Ltd.,  v.  GANS  S.  S.  LINE. 

(Circuit  Court  of  Appeals,  Second  Circuit.    June  6,  1917.) 

No.  240. 

1.  Shipmno  «=>49(2) — Charter — ^Right  of  Chabtereb  to  Use  Deck  Space. 

A  vessel  was  chartered  to  carry  a  full  cargo  of  heavy  grain  at  a  stated 

rate  of  freight  per  quarter.    The  charterer  was  given  the  use  of  all  holds 

and  covered  deck  space  where  cargo  is  ordinarily  carried,  but  no  provision 

was  made  for  a  deck  load.    The  charterer  was  also  given  the  right  to  load 

^r^For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Kej-Numbered  DigeHis  &  ludexea 
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a  full  cargo  of  other  merchandise  by  paying  a  total  freight  equal  to 
what  it  would  amount  to  on  a  full  cargo  of  heavy  grain.  The  charterer 
loaded  a  cargo  of  general  merchandise  for  other  shippers  and  paid  the 
agreed  rate  of  freight  on  the  dead  weight  capacity  of  the  ship,  but  it 
also  loaded  an  open  deck  cargo  of  lumber.  Held,  that  the  owner  was 
-  entitled  to  recover  the  reasonable  value  of  the  use  of  the  deck  space,  which 
had  not  been  contracted  for,  in  addition  to  the  charter  hire,  not  measured 
however  by  the  bill  of  lading  freight  received  by  the  charterer,  which 
was  not  a  trustee  for  the  owner  in  respect  to  such  freight  nor  a  wrongdoer, 
the  lumber  having  been  taken  by  the  master  without  objection,  nor  by 
the  market  rate  of  freight,  since  the  owner  was  without  right  to  use 
such  space  or  hire  it  to  others  than  the  cliarterer. 

2.  Shipping  ^=»58(2) — Chabteb — Oicission  of  Peovibions  Through  Mistake. 

A  court  of  admiralty  may  permit  a  charterer  to  show,  in  defense  to  a 
suit  by  the  owner  for  extra  freight  on  deck  cargo,  that  by  the  agreement 
it  was  to  have  the  use  of  such  space,  but  that  the  provision  was  inadver- 
tently omitted  from  the  cliarter  party. 

3.  Shipping  ^=>39 — Ohabteb — Conclusiveness  of  Chabteb  Pabtt. 

A  charter  party  as  executed,  in  the  absence  of  fraud  or  mutual  mis- 
take, determines  the  rights  of  the  parties,  and  neither  the  master  nor 
other  agent  of  the  owner  has  authority  to  alter  or  waive  its  provisions. 

Appeal  from  the  District  Court  of  the  Uitited  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  the  Patagonia  Steamship  Company,  Limited, 
against  the  Cans  Steamship  Line.  Decree  for  libelant,  and  respondent 
appeals.    Modified  and  affirmed. 

Haight,  Sandford  &  Smith,  of  New  York  City  (John  W.  Griffin,  of 
New  York  City,  of  counsel),  for  appellant. 

Convers  &  Kirlin  and  Kirlin,  Woolsey  &  Hickox,  all  of  New  York 
City  (Charles  R.  Hickox  and  Cletus  Keating,  both  of  New  York  City, 
of  counsel),  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  [1]  March  6,  1912,  the  libelant,  the  Pata- 
gonia Steamship  Company,  Limited,  chartered  its  steamer  Patagonia 
to  the  Gans  Line  to  carry  a  full  cargo  of  heavy  grain  from  New  Or- 
leans to  Rotterdam  at  3s.  3d.  a  quarter.  The  charter  contained  a  clause 
familiarly  known  as  the  dreading  clause,  the  material  part  of  which 
was  as  follows : 

"4.  The  charterers  have  the  further  privUege  of  shipping,  full  cargo  of  other 
lawful  merchandise,  in  lieu  of  a  like  quantity  of  grain,  in  which  case  the  char- 
terers are  to  appoint  the  stevedores  to  load  and  to  discharge  the  cargo,  under 
master's  supervision,  paying  all  loading  and  discharging  expenses,  but  charter- 
ers to  be  in  no  way  liable  for  improper  stowage,  the  owners  paying  them  the 
expenses,  including  bag  hire,  figured  at  current  rate  of  the  port,  which  the 
vessel  would  have  incurred  loading  and  discharging  a  full  cargo  of  heavy 
grain,  and  total  freight  to  be  equal  to  what  it  would  amoimt  to  on  a  full  cargo 
of  heavy  grain." 

The  charterer  availed  itself  of  this  privilege,  and,  instead  of  a  cargo 
of  heavy  grain,  shipped  a  cargo  of  general  merchandise  belonging  ^o 
various  shippers.  The  space  appropriated  to  cargo  was  defined  in  arti- 
cle 11: 

^s»For  oUi«r  cases  see  same  topic  ft  KEY-NUMBER  lo  all  Key-Numbered  Digests  ft  Indexes 
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"11.  The  charterers  to  have  fall  reach  of  the  holds,  including  peaks,  and 
all  covered  deck  spaces  where  cargo  is  ordinarily  carried,  the  same  as  if  vessel 
loaded  for  owners*  account" 

The  charterer,  however,  loaded  836  tons  of  lumber  on  the  open 
deck,  for  which  the  consignees  paid  bill  of  lading  freight  in  the  sum  of 
£695.  12s.  9d. 

The  freight  on  the  dead  weight  capacity  of  the  vessel  was  £5,915, 
and  this  sum  the  charterer  paid  to  the  owner,  but  refused  to  pay  any 
additional  freight  on  the  deck  load,  and  the  owner  filed  this  libel  to 
recover  a  reasonable  freight  therefor,  plus  the  reasonable  cost  of  lash- 
ing the  lumber. 

Nothing  whatever  having  been  said  in  the  prior  negotiations  between 
the  agents  of  the  parties  about  a  deck  load,  the  owner's  agents  pre- 
pared and  submitted  to  the  charterer's  agent  a  charter  party  which 
contained  a  clause  permitting  a  deck  load : 

**20.  If  safe  and  legal  deck  load  may  be  given,  at  merchant's  risk." 

[2]  The  agents  of  the  charterer  not  being  satisfied  with  one  of  the 
clauses,  according  to  them  the  consignment  clause,  and  according  to 
the  owner's  agents,  the  dreading  clause,  submitted  a  diflferent  form  of 
charter  party  containing  no  privilege  to  load  on  deck,  which  was  duly 
executed.  About  a  week  later  the  charterer's  agents  observed  that 
there  was  no  such  clause  and  pointed  this  out  to  the  owner's  agents, 
who,  they  say,  replied  that  there  would  be  no  trouble  because  it  was 
understood  and  agreed  that  the  steamer  should  carry  deck  cargo.  If 
this  were  the  agreement,  a  court  of  admiralty,  even  if  it  could  not  re- 
form the  charter  in  a  direct  proceeding  on  the  ground  of  mutual  mis- 
take (Williams  v.  Insurance  Co.  [D.  C]  56  Fed.  159),  would  doubtless 
admit  such  an  equitable  defuse  (The  Hero  [D.  C]  6  Fed.  526;  U.  S. 
v.  Cornell  Steamboat  Co.,  202  U.  S.  184,  194,  26  Sup.  Ct.  648,  50  L. 
Ed.  987).  But  Judge  Learned  Hand  has  found  that  there  was  no 
such  understanding,  in  which  we  concur  with  him,  and  therefore  the 
owner's  agents  could  not  alter  the  charter  in  this  respect  after  it  was 
executed. 

[3]  The  charterer  further  contends  that  the  owners  are  estof^d 
from  making  this  claim  because  the  master,  before  the  steamer  sailed 
from  New  Orleans,  indorsed  on  the  charter  party,  "All  conditions  of 
the  within  charter  have  been  complied  with  at  New  Orleans,"  and 
drew  a  draft  in  favor  of  the  charterers  for  the  diflference  between 
the  bill  of  lading  freight  and  the  freight  payable  on  the  dead  weight 
capacity  of  the  steamer.  As  in  the  case  of  the  agents,  the  master  had 
no  authority  to  alter  the  contract  made  by  the  charter  party.  The  char- 
ter party  as  executed,  in  the  absence  of  fraud,  which  is  not  suggested, 
or  of  mutual  mistake,  which  has  been  found  not  to  exist,  determines 
the  rights  of  the  parties. 

The  charter  party  contained  a  cesser  clause  as  follows : 

"Charterers*  liability  to  cease  on  cargo  being  shipped  and  difference  of 
freight  and  for  demurrage,  if  any,  paid,  vessel  having  a  lien  on  the  cargo  for 
freight" 
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The  owner  was  obliged  to  collect  all  the  bill  of  lading  freight  in  order 
to  cover  the  charter  money  due  it  and  pay  the  master's  draft  drawn 
at  New  Orleans  in  favor  of  the  charterer.  Freight  on  the  deck  load  as 
between  it  and  the  charterer  was  neither  ascertained  nor  provided  for 
in  the  charter  party,  and  the  owner  was  not  given  a  lien  upon  it  to 
secure  whatever  claim  it  might  have.  Therefore  the  cesser  clause  does 
not  apply. 

Finally,  the  charterer  says  that  the  court  should  not  permit  the  own- 
er's claim  because  it  is  inequitable.  It  contends  that  the  owner  has 
received  full  freight  for  the  dead  weight  capacity  of  the  vessel  and  the 
deck  load  imposed  no  additional  burden  upon  it.  But  a  charterer  has 
no  right  to  load  on  deck  unless  the  charter  gives  him  the  privilege 
(Carver  on  Carriage  by  Sea,  §  262),  and  no  such  privilege  was  given 
in  this  case.  It  could  not  acquire  the  right  to  load  on  deck  because  it 
had  paid  freight  for  the  full  dead  weight  capacity  of  the  vessel,  all  of 
which  it  did  not  use,  even  with  the  deck  load  included.  No  court  can 
alter  anjrthing  in  or  add  anything  to  a  contract  because  it  thinks  to  do 
so  would  be  reasonable.  The  assumption  of  such  an  authority  would 
dangerously  invade  the  rights  of  contracting  parties. 

The  charterer,  having  used  a  part  of  the  vessel  to  which  it  had  no 
right,  must  pay  the  owner  for  it.  This  leads  us  to  inquire  how  the 
compensation  is  to  be  measured.  The  charterer  in  this  case  cannot  be 
regarded  as  a  wrongdoer  because  the  master  did  not  refuse  to  receive 
the  liunber  on  deck ;  he  taking  the  position  that,  while  the  charter  did 
not  allow  a  "deck  load,  the  owner  could  sue  the  charterer  for  compen- 
sation. For  the  same  reason  the  charterer  cannot  be  regarded  as  a 
trustee  for  the  owner  in  respect  to  the  freight  collected  from  the  con- 
signees. The  libel  recognized  these  propositions  by  asking  to  recover 
a  reasonable  freight,  and  by  so  doing  waived  any  objections  it  might 
have  had  to  the  loading  of  cargo  on  deck. 

We  do  not  think  The  Port  Adelaide  (D.  C.)  59  Fed.  172,  in  point. 
There  the  charterer  was  entitled  to  the  whole  vessel.  Nevertheless  the 
owner  Without  the  knowledge  or  consent  of  himself  or  his  agents 
took  on  cargo  in  an  adventure  on  his  own  account  and  deviated  from 
the  voyage.  This  plainly  made  him  accountable  as  trustee,  at  the  op- 
tion of  the  charterer,  for  all  the  freight  earned. 

In  the  present  case,  the  charterer  contends  that  it  should  pay  only 
the  reasonable  value  of  the  use  of  the  deck.  That  value  cannot  be  the 
market  rate  of  freight  which  the  owner  could  recover  by  putting  the 
space  in  the  market,  because  it  was  not  entitled  either  to  us^  the  space 
itself  or  hire  it  to  others.  The  charterer  was  the  only  person  in  the 
world  the  owner  could  deal  with.  It  had  already  paid  for  the  voyage 
in  the  lump  freight  on  the  vessel's  dead  weight  capacity.  What  the 
owner  should  receive  for  this  deck  space  which  could  have  been  used 
by  no  one  else  is  certainly  not  the  market  rate  of  freight,  nor  what  this 
favored  person  could  collect  from  others.  The  evidence  is  not  specific 
upon  this  point,  but  the  highest  estimate  in  the  record  is  i200,  and  this 
with  interest  plus  $70,  the  expense  of  lashing  the  lumber,  is  what  the 
charterer  should  pay.  So  modified,  the  decree  is  affirmed,  with  inter- 
est and  costs  of  this  court  to  the  appellant. 
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CHELENTIS  v.  LUCKENBACH  S.  S.  CO.,  Ina 

(Circuit  Court  of  Appeals,  Second  Circuit    May  25,  1917.) 

No.  223. 

Seamen  ^=»11— Injubt  in  Sebvice— Measure  of  Recovery. 

The  rights  of  a  seanmn,  injured  in  the  service  of  the  ship,  are  the 
same,  by  virtue  of  the  Inherent  nature  of  his  contract,  whether  he  sues 
in  a  court  of  admiralty  or  of  common  law,  and  his  recovery  is  limited 
to  his  wages  to  the  end  of  the  voyage  and  the  expense  of  his  maintenance 
and  cure,  regardless  of  the  question  of  negligence  or  contributory  negli- 
gence ;  and  this  rule  is  not  changed  by  Seamen's  Act  March  4, 1915,  c.  153, 
§  20,  38  Stat  1185  (Comp.  St  1916,  §  8337a),  providing  that  *'in  any  suit 
to  recover  damages  for  any  Injury  sustained  on  board  vessel  or  in  Its  serv- 
ice seamen  having  command  shall  not  be  held  to  be  fellow 'servants  with 
those  under  their  authority." 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  at  law  by  Peter  Chelentis  against  the  Luckenbach  Steamship 
Company,  Incorporated.  Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Silas  B.  Axtell,  of  New  York  City  (F.  R.  Graves,  of  New  York  City, 
of  counsel),  for  plaintiff  in  error. 

Carter  &  Carter,  of  New  York  City  (Peter  Carter,  of  New  York 
City,  of  counsel),  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  was  an  action  at  common  law  by  a  sea- 
man employed  on  the  steamer  J.  L.  Luckenbach  against  her  owners  to 
recover  damages  for  personal  injuries  sustained  by  him  on  his  second 
voyage.  The  only  charge  of  negligence  in  the  complaint  as  to  which 
there  was  any  proof  was  as  follows : 

"  ♦  ♦  ♦  Because  said  defendants  and  said  persons  in  their  service  hav- 
ing command  negligently  and  unlawfully  compelled  plaintiff  to  carry  an  ash 
bag  across  an  open  and  exposed  deck  on  board  said  vessel  during  a  severe 
storm  and  while  the  waves  were  calculated  to  and  did  break  over  the  same, 
plaintiff,  although  himself  in  the  exercise  of  due  care,  was  suddenly  and 
without  warning  struck  by  a  wave  with  great  violence  and  precipitated  from 
his  feet,  thereby  sustaining  severe,  painful,  and  permanent  personal  injuries, 
as  hereinafter  more  particularly  set  forth." 

The  plaintiff  sued  for  full  indemnity,  and  on  the  trial  declined  to 
make  claim  for  wages  to  the  end  of  the  voyage  and  expenses  of  cure 
and  maintenance  for  a  reasonable  time  thereafter,  insisting  that  by  vir- 
tue of  section  20  of  the  Seamen's  Act  of  March  4,  1915,  he  was  entitled 
to  full  indemnity  and  to  go  to  the  jury  on  the  question  of  the  defend- 
ant's negligence  and  of  his  own  contributory  negligence.  This  section 
reads : 

"Sec.  20.  That  in  any  suit  to  recover  damages  for  any  injury  sustained  on 
board  vessel  or  in  Its  service  seamen  having  command  shall  not  be  held  to  be 
fellow  servants  with  those  under  their  authority." 

C=»For  other  cases  see  same  topic  &  KEY-NUMOER  in  all  Key-Numbeif  ed  DigesU  A  Indexes 
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Judge  Manton  directed  a  verdict  for  the  defendant,  relying  on  the 
decision  of  the  Supreme  Court  in  The  Osceola,  189  U.  S.  158,  23  Sup. 
Ct.  483,  47  L.  Ed.  760. 

December  26,  1915,  the  plaintiff,  Chelentis,  a  fireman,  was  in  the 
watch  of  Snell,  the  second  engineer,  12  to  4  a.  m.  At  4  a.  m.  he  came  on 
deck,  in  accordance  with  the  regular  practice,  to  rest  for  half  an  hour 
and  then  with  his  mate  to  take  the  ashes  raked  from  the  fires  by  the  4  to 
-8  watch  and  put  into  bags  lifted  by  machinery  from  the  stokehole  to 
the  grating  in  the  fireroom  level  with  the  deck.  One  man  would  take  a 
bag  off  the  hoist  and  deliver  it  to  his  mate,  to  be  carried  by  him  through 
the  port  door  of  the  fireroom  out  on  deck  and  dumped  over  the  port 
side. 

The  only  ash  hoist  was  on  the  port  side  and  there  was  a  coal  bunker 
running  across  the  grating  in  the  fireroom  from  side  to  side.  The  cross 
bunker  did  not  prevent  any  one  from  going  through  the  port  door  of 
the  fireroom  to  the  port  side,  but  if  the  bags  were  to  be  dumped  on  the 
starboard  side  a  third  man  would  be  needed,  viz.,  one  to  take  the  bag 
from  the  hoist  and  deliver  it  to  another,  to  carry  it  to  and  pass  it  over 
the  cross  bunker  to  a  third,  to  carry  it  from  there  to  the  door  on  the 
starboard  side  and  dump  it  over. 

At  4 :30  a.  m.  the  plaintiff  and  his  mate  went  to  the  engineroom  and 
asked  Keyser,  the  fii-st  assistant  engineer  in  charge  of  the  watch,  to 
give  them  a  third  man,  so  that  they  could  dump  the  ashes  over  the  star- 
board side,  the  sea  being  so  high  on  the  port  side  as  to  make  it  danger- 
ous to  dump  them  there.  This  they  testified  he  refused,  with  oaths,  and 
drove  them  out  of  the  engineroom,  ordering  them  to  do  the  work  as 
usual.  As  the  plaintiff  was  returning  to  the  ash  hoist  after  emptying 
his  first  bag  over  the  port  side,  a  wave  struck  him  and  carried  him  over 
to  the  starboard  side,  causing  him  very  severe  injuries. 

The  defendant  contended  that  Snell  should  have  been  on  deck  super- 
vising this  operation  of  dumping  the  ashes  by  the  men  in  his  own  watch, 
and  that  the  plaintiff  was  not  in  Keyser's  watch  or  subject  to  his  orders. 
But  the  evidence  is  that  Keyser  was  giving  him  orders,  and  we  are  clear 
that  Snell's  watch  were  bound  to  obey  him.  After  the  accident  three 
men  were  employed  and  the  ashes  were  dumped  over  the  starboard 
side. 

December  27th  the  steamer  arrived  in  port  and  the  plaintiff  was  taken 
to  the  Marine  Hospital,  where  he  remained  three  months  and  four 
days;  it  being  found  necessary  to  amputate  his  right  leg  six  inches 
above  his  knee. 

The  contract  of  a  seaman  is  maritime,  and  has  written  into  it  those 
peculiar  features  of  the  maritime  law  that  were  considered  in  the  case 
of  The  Osceola,  supra;  and  although,  because  ^'f  these  peculiarities, 
such  contracts  are  almost  invariably  litigated  in  admiralty  courts,  still 
the  contract  must  be  the  same  in  every  court,  maritime  or  common- 
law.  The  only  difference  between  a  proceeding  in  one  court  or  the 
other  would  be  that  the  remedy  would  be  regulated  by  the  lex  fori.  If 
a  seaman,  who  had  been  locked  up  or  put  in  irons  for  disobedience  of 
orders,  were  to  sue  the  master  for  damages  in  a  court  of  common  law, 
he  could  not  recover  like  a  shore  servant,  such  as  a  cook  or  chauffeur. 
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who  had  received  the  same  treatment.  So  a  seaman,  bringing  suit  in 
a  common-law  court  for  personal  injuries,  could  recover,  even  if  guilty 
of  contributory  negligence,  although  a  shore  servant,  suing  in  the 
same  court,  could  not ;  and  a  seaman,  suing  in  a  common-law  court  for 
personal  injuries,  could  recover  (except  in  the  case  of  unseaworthiness 
of  the  vessel  or  failure  to  give  proper  care  and  medical  attention)  only 
wages  to  the  end  of  the  voyage  and  the  expenses  for  maintenance  and 
cure  for  a  reasonable  time  thereafter,  whereas  in  a  similar  case  a  shore 
servant  would  be  entitled  to  recover  full  indemnity.  Therefore,  by  vir- 
tue of  the  inherent  nature  of  the  seaman's  contract,  the  defendant's  neg- 
ligence and  the  plaintiff's  contributory  negligence  were  totally  immate- 
rial considerations  in  this  case ;  the  sole  question  for  the  jury  to  deter- 
mine being  whether  the  plaintiff  was  entitled  to  recover  because  he  had 
not  received  from  the  defendant  his  wages  to  the  end  of  the  voyage  and 
the  expense  for  his  maintenance  and  cure  for  a  reasonable  time  there- 
after. 

Has  Congress  changed  the  situation  by  section  20,  of  the  Seamen's 
Act,  supra,  as  the  plaintiff  contends  ?  He  argues  that  the  act  makes  the 
master  a  fellow  servant  of  the  seaman,  and  Sierefore  that  Congress  in- 
tended to  make  the  relation  between  the  seaman  and  all  the  officers 
throughout  the  same  as  at  common  law.  But  the  Supreme  Court,  in  the 
case  of  The  Osceola,  supra,  while  reserving  the  question  whether  the 
master  and  seaman  were  fellow  servants,  held  that  it  made  no  differ- 
ence whatever  in  respect  to  the  liability  of  the  shipowners  for  an  im- 
provident order  of  the  master  which  resulted  in  personal  injuries  to  the 
seaman.  This  was  the  precise  question  decided.  The  facts  were  that 
the  master  ordered  a  gangway  to  be  hoisted  by  a  derrick  and  swung 
outboard  when  the  steamer  was  proceeding  in  a  strong  head  wind,  so 
that  she  might  be  ready  for  an  immediate  discharge  of  the  cargo  on  ar- 
rival. The  gangway,  as  soon  as  it  swung  clear  of  the  side,  was  turned 
broadside  by  the  wind  and  threw  down  the  derrick,  which  struck  and 
injured  the  libelant.  The  first  and  third  questions  certified  to  the  Su- 
preme Court  were  answered,  "No": 

"First  Whether  the  vessel  is  responsible  for  injuries  happening  to  one  of 
the  crew  by  reason  of  an  improvident  and  negligent  order  of  the  master  in 
respect  of  the  navigation  and  management  of  the  vessel." 

"Third.  Whether  as  a  matter  of  law  the  vessel  or  its  owners  are  liable 
to  the  appellee,  Patrick  Shea,  who  was  one  of  the  crew  of  the  vessel,  for  the 
injury  sustained  by  him  by  reason  of  the  Improvident  and  negUgent  order  of 
the  master  of  the  vessel  in  ordering  and  directing  the  hoisting  of  the  gang- 
way at  the  time  and  under  the  circumstances  declared ;  that  is  to  say,  on  the 
assumption  that  the  order  so  made  was  improvident  and  negligent." 

It  follows  that  whether  the  master  and  seaman  are  follow  servants 
or  not  is  quite  immaterial  in  the  case  of  a  suit  for  injuries  resulting 
from  an  improvident  order  of  the  master.  For  this  reason  the  court 
was  right  in  directing  a  verdict  for  the  defendant,  and  the  judgment  is 
affirmed* 
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(243  Fed.  539) 

HUTTIG  V.  JOHN  PAUL  LUMBER  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    April  10, 1917.    Rehearing  Denied 

May  16.  1917.) 

No.  2403. 

L  Tbial  ^=»178 — Motion  fob  Dibected  Vebdict — Effect. 

On  defendant's  motion  for  a  directed  verdict,  the  trial  judge  was  bound 
to  accept  the  testimony  favorable  to  plaintiff. 
2.  Bbokebs  ^=>88(3) — Questions  fob  Jubt — Pbocubing  Cause  of  Sale. 

In  a  broiler's  action  for  commissions  on  a  sale  of  land  to  a  corporation, 
evidence  held  insufficient  to  warrant  an  inference  that  plaintiff,  through 
any  acts  of  his  own  or  of  others  on  his  behalf,  was  the  procuring  cause 
of  the  sale,  though  he  had  negotiated  for  a  sale  with  M.  and  R.,  a  stocK- 
•  holder  in  such  corporation,  and  hence  the  court  properly  directed  a  ver- 
dict for  defendant 

-3.  Bbokebs  ^=5>86(1) — Sufficiency   of  Evidence — Conjectube. 

In  a  broker's  action  for  commissions,  plaintiff,  upon  whom  the  burden 
of  proof  rested,  was  not  entitled  to  a  verdict  on  conjecture. 
Alschuler,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin. 

Action  by  Harry  W.  Huttig  against  the  John  Paul  Lumber  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.    Affirmed. 

Huttig's  declaration  was  based  on  the  following  contract: 

"Chicago,  August  8,  1912. 
"H.  W.  Huttig,  Muscatine,  Iowa. 

"Dear  Sir:  Referring  to  all  of  the  holdings  of  the  John  Paul  Lumber  Co. 
in  the  La  Fayette.  Taylor,  Madison.  Jefferson,  Wakulla  counties  in  the  state 
of  Florida,  with  the  exceptions  of  the  ninety  thousand  acre  tract  contained 
in  townships  6  south,  R.  12  east ;  7  south,  12  east;  8  south,  12  east ;  9  south, 
12  E. ;  6  south,  13  E. ;  7  south.  13  E. ;  8  south,  13  E. ;  9  south,  13  E.— aU  in  La 
.  Fayette  county,  Florida,  comprising  with  the  above  exception  about  (234.000 
acres)  two  hundred  and  thirty -four  thousand  acres,  we  hereby  authorize  you  to 
sell  all  of  the  above  named  234,000  acres  for  $2,560,000,  for  which  in  case 
of  sale  we  agree  to  pay  you  a  commission  of  5  per  cent.;  and  we  further 
agree  to  pay  you  a  commission  of  5  per  cent  on  the  consununation  of  a  sale 
of  any  part  thereof;  and  we  further  agree  to  pay  you  a  commission  of  5 
per  cent  on  any  sale  you  may  malce  thereof  that  is  consummated,  whatever 
the  purchase  price  may  be.  We  will  allow  you  sixty  days  from  date  to  get 
parties  interested  and  to  examine  property  and  a  reasonable  time  thereafter 
to  examine  timber  and  abstracts. 

"Yours  truly,  John  Paul  Lumber  Company. 

"By  R.  W.  Paul,  V.  Pt." 

At  the  conclusion  of  all  the  evidence  the  court  directed  a  verdict  for  de- 
fendant.   This  is  assigned  as  error. 

Wm.  S.  Oppenheim,  of  Chicago,  111.,  for  plaintiff  in  error. 
Andrew  Lees,  of  La  Crosse,  Wis.,  for  defendant  in  error. 

Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,2] 
McMillan,  a  real  estate  broker  in  Chicago,  in  late  July,  1912,  met 
Musser,  of  Muscatine,  Iowa,  in  Chicago  and  told  him  that  the  Florida 

^=»For  other  cases  see  name  topic  ft  KEY-NUMBBR  In  all  Key-Numbered  Digests  tt  iDdexer 
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lands  of  defendant  were  for  sale  and  asked  him  if  he  would  be  inter- 
ested. Musser  said  that  he  would,  and  that  one  Roach  and  he  were 
interested  in  lands  in  the  same  locality,  and  he  thereupon  called  Roach 
on  the  phone.  McMillan  then  wired  defendant  in  Florida,  and  in  re- 
sponse thereto  R.  H.  and  J.  J.  Paul,  of  defendant  company,  arranged 
to  come  to  Chicago  on  August  8th.  That  day  McMillan  met  them,  and 
took  them  to  plaintiff's  room  in  a  Chicago  hotel.  Plaintiff  was  a  rela- 
tive of  Musser,  lived  at  Muscatine,  was  engaged  in  the  sash  and  door 
business,  and  occasionally  sold  property  on  commission.  At  plaintiff's 
room  the  contract  in  question  was  executed,  and  plaintiff  employed 
McAIillan  to  work  thereunder.  Musser  was  said  to  be  the  man  with 
money,  able  to  buy,  and  already  interested  in  Florida  lands.  Roach 
was  not  financially  able  to  make  the  proposed  purchase.  The  Pauls 
had  known  Roach  for  several  years,  during  which  there  had  been  ne- 
gotiations between  them  concerning  the  sale  of  these  lands.  In  our 
judgment,  the  evidence  establishes  beyond  any  reasonable  inference 
to  the  contrary  that  the  parties  went  to  Muscatine  the  next  day  for  the 
purpoS'e  of  initiating  a  deal  in  which  Musser  was  the  new  and  dcwninat- 
ing  element,  that  at  Muscatine  such  a  deal  became  pending,  and  that 
neither  plaintiff  nor  his  agent  McMillan  was  "the  procuring  cause" 
of  any  other  deal.  There  is  a  dispute  in  the  evidence  whether,  at  the 
Muscatine  meeting.  Roach  mentioned  "associates."  He  testified  that 
he  named  O'Brien,  Howe,  and  Stephenson  (who  were  fellow  stock- 
holders in  Gulf  Land  Company,  a  Florida  corporation)  as  associates 
who  might  become  interested  in  the  deal.  Pauls  testified  that  no  one 
was  mentioned  but  Musser  and  Roach.  On  the  motion  for  a  directed 
verdict  the  trial  judge  was  bound  to  accept  Roach's  version,  and  he 
did  so^  but  held  that  under  the  evidence  it  was  immaterial  whether 
the  proffered  deal  was  one  with  Musser  and  Roach,  or  with  Musser, 
Roach  and  others,  because  neither  plaintiff  nor  defendant  contemplated 
a  deal  except  with  Musser  in.  We  think  he  was  right.  McMillan 
originated  the  negotiation  by  presenting  the  question  of  purchase  to 
Musser.  McMillan  went  to  Muscatine  repeatedly  to  try  to  induce 
Musser  to  buy.  Plaintiff  also  worked  upon  Musser.  So  far  as  this 
case  is  concerned,  that  was  the  extent  and  the  end  of  their  efforts.  Of- 
ficers of  defendant  also  tried  to  forward  the  Roach  and  Musser  deal. 
The  pending  deal  was  always  referred  to  in  conversations  and  in  cor- 
respondence between  the  parties  as  the  Roach  and  Musser  deal.  Mus- 
ser's  interest  apparently  continued  until  the  last  of  September,  when 
Roach  told  the  Pauls  (and  McMillan  did  likewise  in  November)  that 
Musser  would  not  go  on.  And  Musser  in  fact  had  no  part  or  interest 
in  the  sale  that  was  subsequently  made. 

In  March,  1913,  defendant  sold  a  half  interest  to  the  Gulf  Land 
Company,  a  Florida  corporation,  for  $800,000,  being  $100,000  less 
than  the  lowest  and  last  price  made  or  authorized  by  defendant  during 
the  pendency  of  the  Roach  and  Musser  deal,  or  during  the  60  days 
plaintiff  had  "to  get  parties  interested."  Gulf  Land  Company  was 
organized  in  the  spring  of  1912.  It  was  not  mentioned  by  any  one  in 
connection  with  the  Roach  and  Musser  deal,  and  Roach  was  not  au- 
thorized to  act  for  it.  Defendant  had  no  knowledge  of  its  existence 
till  after  Musser  withdrew.     Its  president,  O'Brien,  testified  without 
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dispute  that  he  had  long  known  about  the  Paul  lands  being  for  sale ; 
that  he  knew  the  price  the  Pauls  were  asking  prior  to  August  8,  1912 ; 
that  neither  plaintiff  nor  McMillan  (whom  he  met  a  number  of  times 
after  August  8th)  ever  said  anything  to  him  about  the  Paul  lands; 
that  the  rules  of  the  company  required  the  approval  of  all  stockholders 
for  purchases  of  land ;  and  that  a  purchase  of  the  Paul  lands  by  the 
company  never  interested  him  at  all  until  he  learned  in  the  spring  of 
1913  that  a  half  interest  could  be  had  for  $800,000. 

[3]  We  believe  the  trial  judge  was  correct  in  telling  the  jury,  in 
substance,  that  there  was  no  basis  in  the  evidence  for  a  reasonable 
inference  that  plaintiff,  through  any  acts  of  his  own  or  of  others  on 
his  behalf  withm  the  60  days  from  August  8,  1912,  was  the  procuring 
cause  of  the  sale  to  the  Gulf  Land  Company  in  March,  1913,  and  that 
a  party  upon  whom  lies  the  burden  of  proof  is  not  entitled  to  a  verdict 
on  conjecture. 

The  judgment  is  affirmed. 

ALSCHULER,  Circuit  Judge  (dissenting).  Without  pointing  out 
those  parts  of  the  evidence  which  induce  my  nonconcurrence,  I  will 
say  that  to  my  mind  the  record  fairly  presents  controverted  questions 
of  material  and  controlling  facts  which  should  have  been  submitted 
to  the  jury :  Whether  at  the  Muscatine  meeting  it  was  in  effect  stated, 
and  was  understood  by  all  concerned,  that  the  persons  then  and  thence- 
forth contemplated  by  the  parties  as  the  broker's  prospective  buyer 
were  Roach  and  his  associates  in  the  ownership  of  large  tracts  of  tim- 
ber land  lying  adjacent  to  and  about  the  Paul  lands  in  question,  regard- 
less of  whether  or  not  Musser  was  interested  in  the  purchase ;  wheth- 
er, from  the  time  of  the  Muscatine  meeting,  the  negotiations,  as  there 
under  consideration,  were  carried  on  by  the  Pauls  with  substantial  con- 
tinuity and  without  abandonment  until  the  sale  in  question  was  effect- 
ed ;  whether  the  Gulf  Land  Company  was  not  as  to  this  business  a  mere 
convenience  to  take  title  for  its  stockholders,  directors,  and  officers, 
Roach  and  his  associates,  as  the  beneficiaries  in  the  transaction;  and 
whether  or  not  plaintiff  in  error  was  the  procuring  cause  of  the  making 
of  the  sale,  through  interesting  in  the  property  widiin  the  60  days  of  the 
contract,  persons  willing  and  able  to  purchase  it,  and  who  as  the  re- 
sult of  being  so  interested,  within  reasonable  time  after  the  60  day 
period  did  in  fact  consummate  the  purchase. 

I  believe  the  judgment  should  be  reversed,  and  the  cause  remanded 
for  new  trial. 


(243  Fed.  541) 

WOO  HOO  V.  WHITE,  Immigration  Com'r. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    July  16,  1917.) 

No.  2871. 

I.  Aliens  «=>22 — Chinese  Persons. 

Under  treaty  of  November  17,  1880  (22  Stat  82«)  between  the  United 
States  and  China,  article  2  of  which  provides  that  Chinese  merchants 
shall  be  allowed  to  go  and  come  of  their  own  free  will  and  accord,  and 
ohall  be  accorded  all  the  rights,  privileges,  immunities,  and  exemptions 
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accorded  to  citizens  and  subjects  of  the  most  favored  nation,  a  Chinese 
merchant  domiciled  in  the  United  States  has  the  right  to  bring  his  wife 
and  minor  children  into  the  coimtry,  and  this  right  may  he  exercised, 
though  the  minor  son  of  such  merchant  was  20  years  old  and  had  con- 
tracted a  marriage  in  China  before  admission  was  sought. 
2,  Habeas  Cobpus  <S=>85(1) — Deportation — Chinese  PEBSONa 

On  habeas  corpus  by  a  Chinese  person,  who  applied  for  admission  to 
the  United  States  as  the  minor  son  of  a  regularly  domiciled  merchant  in 
the  United  States,  evidence  held  to  show  that  the  immigration  commis- 
sioner wrongfully  denied  admission  on  the  ground  that  the  applicant  was 
over  21  years  of  age,  and  that  the  hearing  was  unfair,  and  hence  the  writ 
should  be  granted. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

Petition  by  Woo  Hoo,  on  behalf  of  Woo  Dan,  for  a  writ  of  habeas 
corpus  against  Edward  White,  as  Commissioner  of  Immigration  at  the 
Port  of  San  Francisco.  From  a  judgment  sustaining  a  demurrer  to 
the  petition,  petitioner  appeals.  Reversed  and  remanded,  with  in- 
structions to  overrule  demurrer  and  issue  writ. 

Albert  C.  Aiken,  of  San  Francisco,  Cal.,  for  appellant. 
John  W.  Preston,  U.  S.  Atty.,  and  Casper  A.  Ombaun,  Asst.  U. 
S.  Atty.,  both  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge.  The  court  below  sustained  a  demurrer 
to  the  appellant's  petition  for  a  writ  of  habeas  corpus,  and  the  appel- 
lant takes  this  appeal.  The  petition  alleged  that  Woo  Dan  applied 
for  admission  to  land  as  the  minor  son  of  Woo  Hoo,  a  regularly,  dom- 
iciled merchant  in  the  United  States ;  that  the  immigration  commission- 
er denied  admission  on  the  ground  that  the  applicant  failed  to  show 
that  he  was  a  minor  son  of  Woo  Hoo,  which  decision  was  affirmed, 
on  appeal  to  the  Secretary  of  Labor.  The  record  of  the  proceedings 
before  the  immigration  commissioner  was  made  part  of  the  petition 
for  the  writ.  The  petition  further  alleged  that  the  local  inspectors, 
in  conducting  the  examinations,  displayed  such  animus  toward  the  ap- 

Slicant  that  he  was  deprived  of  the  benefit  of  a  fair  and  unpreju- 
iced  consideration  of  his  application;  that  one  inspector  sought  to 
falsify  and  distort  the  record,  to  the  prejudice  of  the  applicant;  and 
that  another  inspector  incorrectly  reported  certain  facts  in  a  way 
which  tended  to  discredit  one  of  the  identifying  witnesses.  The  Sec- 
retary of  the  Department  of  Labor,  in  affirming  the  decision  of  ex' 
elusion,  had  before  him  the  memorandum  of  the  Commissioner  General 
of  Immigration,  which  stated  the  grounds  for  excluding  the  applicant, 
as  follows: 

"There  is  considerable  doubt  that  he  is  a  minor;  he  is  more  likely  22  to 
24  years  of  age,  than  20,  as  claimed.  At  any  rate,  he  is  in  no  substantial  sense 
the  minor  son  of  a  merchant,  even  if  it  should  be  conceded  (as  it  is  not)  that 
the  evidence  is  sufficient  to  show  affirmatively  that  his  claim  of  relationship 
to  the  alleged  father  is  true.    It  is  not  claimed  with  respect  to  him  tliat  he  is 
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less  than  20,  and  lie  is  married  and  the  responsible  head  of  a  family ;  so  that 
his  landing  could  be  justified,  even  if  the  evidence  of  relationship  were  clear 
and  satisfactory,  only  by  observing  form  and  ignoring  substance  upon  this 
proposition  of  minor  children  joining  their  parents  here,  and  by  arbitrarily 
fixing  upon  the  American  age  of  majority  as  the  age  which  is  to  be  the  di- 
viding line  in  such  a  Qilnese  case." 

[1]  We  think  it  is  clear  that  the  grounds  so  advanced  for  the  ex- 
clusion of  the  applicant  cannot  be  sustained  in  law.  The  fact  that  the 
applicant  was  20  years  of  age  when  he  claimed  the  right  to  land  in  no 
way  affects  his  father's  right  to  his  presence  in  the  United  States  as 
a  minor  son.  Nor  is  the  question  affected  by  the  fact  that  before 
coming  to  join  his  father  in  the  United  States  the  son  married  and 
left  his  wife  in  China.  Notwithstanding  these  facts,  he  remained 
a  minor,  and  his  father  was  entitled  to  all  the  privileges  accorded  by 
the  treaty  of  1880  between  the  United  States  and  China  (22  Stat. 
826),  article  2  of  which  provides  that  Chinese  merchants  shall  be  al- 
lowed "to  go  and  come  of  their  own  free  will  and  accord,  and  *  *  * 
accorded  all  the  rights,  privileffe^,  immunities  and  exemptions  which 
are  accorded  to  the  citizens  and  subjects  of  the  most  favored  nation." 
It  is  well  settled  that  the  terms  of  tihat  treaty  confer  upon  a  Chinese 
merchant  domiciled  in  this  country  the  right  to  bring  his  wife  and 
minor  children  into  the  United  States.  United  States  v.  Mrs.  Gue 
Lim,  176  U.  S.  459,  20  Sup.  Ct.  415,  44  L.  Ed.  544. 

[2]  The  doubt  expressed  by  the  Commissioner  General  as  to  the  al- 
leged age  of  the  applicant  was  based  upon  a  certificate  of  two  surgeons 
that,  after  a  careful  consideration  of  the  physical  characteristics,  they 
were  of  the  opinion  that  "his  age  is  within  one  year  either  way  of 
23  years."  It  is  not  represented  that  the  certificate  was  based  upon 
any  scientific  data,  or  otherwise  than  upon  the  general  appearance  of 
the  applicant.  Upon  such  a  question,  the  opinion  of  a  surgeon  is 
believed  to  be  of  no  greater  value  than  that  of  a  layman,  and  in  either 
case  it  has  but  little  probative  value  to  show  a  difference  of  age  of 
only  two  years.  There  are  circiunstances  connected  with  the  ex- 
amination of  the  applicant  which,  unexplained,  tend  to  indicate  an 
unfair  attitude  on  the  part  of  the  immigration  officials.  For  instance, 
die  baggage  of  the  applicant  was  searched,  and  the  inspector  report- 
ed that  he  found  in  it  a  letter  addressed  to  "Woo  Dock  Wo,  my  broth- 
er," and  he  concluded  that,  as  the  applicant  had  stated  that  he  had  no 
brother,  the  letter  was  evidence  against  the  truth  of  his  testimony. 
But  it  was  shown,  and  it  was  later  conceded,  that  the  letter  was  not 
found  in  the  applicant's  trunk,  but  was  discovered  on  the  outside 
of  the  trunk,  beneath  a  burlap  covering,  where  it  might  have  been 
placed  by  any  one  who  might  have  picked  it  up,  and,  discovering  the 
name  Woo  Dan  on  the  trunk,  might  have  thought  that  Woo  Dock  Wo 
was  another  name  of  the  owntr  of  the  trunk.  The  inspector  made  no 
mention,  however,  of  the  fact  that  in  the  trunk  he  found  books  and 
papers  of  Woo  Dan,  and  chops  or  wooden  stamps  of  the  name  of  Woo 
Dan  which  bore  signs  of  use. 

Another  fact  relied  upon  by  the  appellant  is  that  the  inspector  dis- 
credited the  testimony  of  Woo  Mun,  who  had  lately  arrived  from 
China,  and  who  had  visited,  as  he  testified,  the  home  of  the  applicant 
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in  China.  His  testimony  fully  corroborated  the  testimony  of  Woo 
E>an,  but  it  was  rejected  for  tibe  reason,  as  alleged  by  the  inspector 
in  his  report,  that  Woo  Mun  had  been  confined  in  the  detention  sheds 
along  with  Woo  Dan  for  a  period  of  22  days,  whereby  opportunity 
had  been  afforded  to  manufacture  testimony.  It  was  subsequently 
shown  that  it  was  not  true  that  Woo  Mun  had  been  confined  in  the 
detention  sheds  with  Woo  Dan;  that,  while  Woo  Dan  had  arrived 
on  December  6,  1915,  Woo  Mun  had  not  arrived  until  December  27th. 
The  error  in  the  report  was  subsequently  corrected;  but,  notwith- 
standing the  correction,  the  testimony  of  Woo  Mun  was  disregarded 
by  the  inspector  as  adding  nothing  to  the  case. 

Again,  the  opinion  of  the  commissioner  seems  to  have  been  influ- 
enced by  the  fact  that  the  examining  inspector  believed  the  appli- 
cant to  be  Woo  Sick  Ngon,  one  of  two  boys  who  had  applied  for 
and  were  denied  admission  in  1910,  as  the  sons  of  Woo  Wai  Gim. 
That  belief  was  based  upon  the  resemblance  which  the  inspector  found 
between  the  applicant  and  the  photograph  of  Woo  Sick  Ngon,  taken 
in  April,  1909,  when  he  was  16  years  of  age,  and  the  general  resem- 
blance between  the  applicant  and  Woo  Wai  Gim.  The  photographs 
of  all  of  these  persons  are  in  the  record  before  us.  We  are  unable 
to  discover  the  resemblance  which  the  inspector  found.  If  there  is 
indeed  a  resemblance,  it  is  extremely  remote,  and  is  not  sufficient,  in 
our  opinion,  to  constitute  evidence.  We  think  that,  upon  the  case 
made  upon  the  petition,  considered  in  connection  with  the  record  of 
the  proceedings  before  the  immigration  officials,  a  writ  of  habeas  cor- 
pus should  issue. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with  instruc- 
tions to  overrule  the  demurrer  and  issue  the  writ 


(248  Fed.  544. 

UNITED  STATES  &  MEXICAN  TRUST  CO.  et  al.  v.  BEATY  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  29,  1917.) 

No.  4550. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Kansas;  John  C.  Pollock,  Judge. 

On  petition  for  rehearing.  Rehearing  denied,  and  former  opinion 
(240  Fed.  592,  153  C.  C.  A.  396)  sustained. 

REED,  District  Judge.  The  appellants  in  No.  4550  have  filed  a 
petition  for  rehearing  in  the  above  cause,  upon  the  ground  alone  as 
alleged : 

•That  the  opinion  of  this  court  Is  In  direct  conflict  with  the  majority  opin- 
ion of  the  Supreme  Court  in  the  Gregg  Case**  (Gregg  y.  MetropoUtan  Trust 
Company.  197  U.  S.  183,  25  Sup.  Ct  415,  49  L.  Ed.  717). 

That  the  majority  opinion  in  that  case  has  limited  in  some  particu- 
lars the  prior  opinion  of  that  court  in  Miltenberger  v.  Logansport  Ry. 
Co.,  106  U.  S.  286,  1  Sup.  Ct.  140,  27  h.  Ed.  117,  and  some  other 
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cases,  which  has  resulted  in  a  diversity  of  opinions  in  the  lower  fed- 
eral courts,  may  be  admitted,  but  that  it  does  not  overrule  the  Milten- 
berger,  and  other  similar  cases,  is  not  doubted.  The  facts  and  grounds 
upon  which  the  receivers  were  appointed  in  this  case  are  stated  at 
some  length  in  the  opinion  heretofore  filed  and  need  not  be  restated. 
In  the  Gregg  Case  a  receiver  was  appointed  June  1,  1897,  in  a  pro- 
ceeding to  foreclose  two  mortgages  upon  a  railroad  property;  the 
grounds  upon  which  he  was  appointed  are  not  stated.  After  his  ap- 
pointment there  was  found  on  hand  a  quantity  of  railroad  ties  of  the 
value  of  some  $3,200  which  were  used  in  the  maintenance  of  the  road 
as  a  going  concern.  The  petitioner  Gregg  made  a  claim  on  the  funds 
in  the  hands  of  the  receiver  for  the  value  of  these  ties,  because  he  had 
not  been  paid  for  them,  and  they  had  not  been  returned  to  him  by 
the  receiver.  The  Circuit  Court  of  Appeals  affirmed  an  order  of  the 
Circuit  Court  which  established  the  claim  as  a  six  months  claim,  but 
denied  priority  of  payment  therefor  from  the  body  of  the  fund,  and 
the  case  went  to  the  Supreme  Court  upon  certiorari.  The  Supreme 
Court  said  of  the  case: 

**The  ease  stands  as  one  in  which  there  has  been  no  diversion  of  incom'e 
by  which  the  mortgagees  have  profited,  or  otherwise,  and  the  main  question 
is  the  general  one,  whether  in  such  a  case  a  claim  for  necessary  supplies  fur- 
nished within  six  months  before  the  receiver  was  appointed  should  be  charged 
on  the  corpus  of  the  fund.  There  are  no  special  circumstances  affecting  the 
claim  as  a  whole,  and  if  it  is  charged  on  the  corpus  it  can  be  only  by  laying 
down  a  general  rule  that  such  claims  for  supplies  are  entitled  to  precedence 
over  a  lien  expressly  created  by  a  mortgage  recorded  before  the  contracts 
for  supplies  were  nmde.  An  impression  that  such  a  general  rule  was  to  be 
deduced  from  the  decisions  of  this  court  led  to  an  evidently  unwilling  applica- 
tion of  it  in  New  England  R  Co.  v.  Carnegie  Steel  Co.,  75  Fed.  54,  58  [21  C. 
C.  A.  219},  and  perhaps  in  other  cases.  But  we  are  of  opinion,  for  reasons 
that  need  no  further  statement  (Kneeland  v.  American  Loan  &  Trust  Co.,  136 
U.  S.  89,  97  [10  Sup.  Ct.  950,  34  L.  Ed.  379]),  that  the  general  rule  is  the  other 
way,  and  has  been  recognized  as  being  the  other  way  by  this  court" 

The  Miltenberger  Case  is  then  referred  to  and  the  opinion  continues : 

"But  whUe  the  payment  of  some  pre-existing  claims  was  sanctioned  in  that 
case,  it  was  expressly  stated  that  the  payment  of  su(^  debts  stands,  prlnm 
facie,  on  a  different  basis  fron*  the  payment  of  claims  arising  under  the  re- 
ceivership.' The  ground  of  such  allowance  as  was  made  was  not  merely  that 
the  supplies  were  necessary  for  the  preservation  of  the  road,  but  that  the 
payment  was  necessary  to  the  business  of  the  road — a  very  different  proposi- 
tion. In  the  later  cases  the  wholly  exceptional  character  of  the  allowance  is 
observed  and  marked  [citing  the  cases].  In  Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.,  117  U.  S.  434,  465  [6  Sup.  Ct.  809,  29  L.  Ed.  963],  labor  claims  ac- 
cruing within  six  months  before  the  appointment  of  the  receiver  were  allowed 
without  special  discussion,  but  the  principles  laid  down  in  the  Miltenberger 
Case  had  been  repeated  in  the  judgment  of  the  court,  and  the  allowance  was 
said  to  be  in  accordance  with  them.  ♦  ♦  ♦  But  the  payment  of  the  employ^ 
of  the  road  is  more  certain  to  be  necessary  in  order  to  keep  it  running  than 
the  payment  of  any  other  class  of  previously  incurred  debts."  (But  for  what 
reason  is  not  stated.) 

In  Kneeland  v.  American  Loan  Co.,  136  U.  S.  89,  10  Sup.  Ct.  950, 
34  L.  Ed.  379,  cited  with  apparent  approval  in  the  majority  opinion 
in  the  Gregg  Case,  we  call  attention  to  the  particular  facts,  without 
reciting  them,  upon  which  the  court  denied  the  priority  of  the  claim 


Digitized  by  VjOOQIC 


244  156  C.  C.  A.  REPORTS 

for  rental  of  certain  rolling  stock  prior  to  December  1,  1883,  but  al- 
lowed such  rental  for  the  rolling  stock  after  that  date,  because  the 
mortgagee  upon  that  date  applied  for  and  obtained  the  appointment 
of  the  receiver.  Mr.  Justice  Brewer,  speaking  for  the  court,  said  (136 
U.  S.  at  page  98,  10  Sup.  Ct.  at  page  953,  34  L.  Ed.  379) : 

"But  it  Is  urged,  ♦  ♦  ♦  that  the  court  did  not  allow  contract  price,  but 
only  rental  (for  the  rolUng  stock),  and  the  question  is  asked:  May  a  court, 
through  its  receiver,  take  possession  of  property  and  pay  no  rental  for  It? 
If  it  may  legitimately  compel  the  operation  of  the  railroad  in  the  hands  of  its 
receiver,  in  order  to  discharge  the  obligations  of  the  company  to  the  public, 
may  It  not  also,  and  must  it  not  also,  burden  that  receivership,  and  the  prop- 
erty in  charge  of  the  receiver,  with  all  the  expenses  connected  with  the  opera- 
tion of  the  road,  together  with  reasonable  rentals  for  the  property  used  and 
necessary  for  the  operation  of  the  road?  As  to  the  general  answer  to  these 
inquiries,  we  have  no  doubt.  A  court  which  appoints  a  recover  acquires,  by 
virtue  of  that  ai^)ointm<ent,  certain  rights  and  assumes  certain  obligations, 
and  the  expenses  which  the  court  creates  in  discharge  of  those  obligations  are 
burdens  necessarily  on  the  property  taken  possession  of,  and  this,  irrespective 
of  the  question  who  may  be  the  ultimate  owner,  tor  who  may  have  the  prefer- 
red Hen,  or  who  may  invoke  the  receivership.  So  if,  at  the  instance  of  any 
party  rightfully  entitled  thereto,  a  court  should  appoint  a  receiver  of  property, 
the  same  being  railroad  property,  and  therefore  under  an  obligation  to  the 
public  of  continued  operation,  it,  in  the  administration  of  such  receivership, 
might  rightfully  contract  debts  necessary  for  the  operation  of  the  road,  either 
for  labor,  supplies,  or  rentals,  and  make  such  expenses  a  prior  lien  on  the 
property  itself." 

See,  also.  Union  Trust  Co.  v.  Souther,  107  U.  S.  591,  2  Sup.  Ct 
295,  27  L.  Ed.  488,  cited  in  the  majority  opinion  in  the  Gregg  Case 
with  apparent  approval,  but  distinguishes  it  upon  certain  grounds  from 
the  Gregg  Case,  where  supplies  furnished  within  the  six  months  period 
for  the  operation  of  the  road  were  allowed  priority  in  payment  from 
the  proceeds  of  the  sale  of  the  property  by  the  receivers,  because  the 
trustee  of  the  bondholders  who  had  procured  the  appointment  of  the 
receivers  and  consented  to  the  use  of  the  earnings  of  the  receivership 
for  the  improvement  and  preservation  of  the  road,  instead  of  paying 
such  claims  as  the  receivers  were  authorized  to  pay  by  the  order  of 
court  appointing  them.  Mr.  Chief  Justice  Waite  said  of  this  transac- 
tion (107  U.  S.  at  page  595,  2  Sup.  Ct  at  page  298,  27  L.  Ed.  488) : 

•'Clearly,  therefore,  on  the  face  of  the  transaction,  the  fund  in  court  rep- 
resents in  equity  the  income  which  belongs  to  the  labor  and  supply  creditors 
as  well  as  the  mortgage  security,  and  there  was  no  impropriety  in  .appropriat- 
ing it  as  far  as  necessary  to  pay  the  creditors  especially  provided  for  when 
the  receiver  was  appointed." 

This  is  sufficient  to  show  that  the  majority  opinion  in  the  Gregg 
Case  recognizes  that  there  may  be  cases  wherein  the  payment  for 
labor  rendered  and  supplies  furnished  necessary  to  keep  the  road  in 
operation  and  preserve  its  property  and  business  from  sacrifice,  de- 
terioration, or  waste  during  the  six  months  period,  preceding  the  ap- 
pointment of  the  receivers,  or  thereafter,  may  be  allowed  from  the 
corpus  of  the  property  in  the  hands  of  the  receiver. 

In  the  Souther  and  Kneeland  Cases  the  supplies  furnished  and  the 
rentals  allowed  for  the  rolling  stock  were  not  to  pay  expenses  of  the 
receivership,  but  for  suppUes  and  rentals  furnished  during  the  six 
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months  period  preceding  the  appointment  of  the  receiver,  while  in 
the  present  case  the  complainant  trust  company,  representing  the  bond- 
holders, joined  in  the  application  for  the  appointment  of  the  receivers 
and  requested  that  they  be  authorized  to  take  possession  of  the  rail- 
road property  and  continue  its  operation  under  the  order  of  the  court 
until  such  time  as  the  bondholders  might  effect  a  reorganization  of 
the  road,  arrange  for  the  payment  of  its  obligations,  including  supply 
demands,  and  preserve  the  property  until  that  could  be  accomplished. 
The  receivers  were  accordingly  appointed,  and  almost  simultaneously 
with  their  appointment  the  92  cars  of  coal  in  question  came  into  their 
custody,  or  it  may  be  the  possession  of  the  road ;  but  this  coal  was 
received  by  the  receivers  and  used  by  them  in  the  operation  of  the 
road  thereafter,  and  they  were  authorized  under  the  order  of  the  court 
appointing  them  to  pay  therefor.  Even  under  the  majority  opinion 
in  the  Gregg  Case  and  the  cases  cited  therein  with  approval,  we  are 
of  opinion  that  the  trial  court  was  clearly  justified  in  directing  its 
receivers,  under  the  special  circumstances  shown,  to  pay  for  such  coal 
from  income  in  their  hands,  and,  if  none,  then  from  the  proceeds  of 
the  property  arising  from  the  sale  thereof,  as  a  proper  and  necessary 
expense  of  the  receivership,  inasmuch  as  they  used  the  coal  in  lieu 
of  purchasing  other  coal  to  take  its  place  in  keeping  the  road  in  oper- 
ation. 
The  .petition  for  rehearing  is  denied. 


(243  Fed.  547) 

WHITE,  Immigration  Com'r,  v.  WONG  QUEN  LUCB:. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    July  16,  1917.) 

No.  2810. 

1.  Aliens  ^=:>32(13) — ^Depoktation — Chinese  Persons — Heabino. 

Wliere  a  Chinese  person,  applying  for  admission  to  the  United  States 
as  the  son  of  a  native  of  the  United  States,  was  after  hearing  ordered 
deported  on  account  of  errors  in  the  interpretation  of  his  answers  to  the 
questions  propounded,  a  writ  of  habeas  corpus  may  be  granted  on  the 
groimd  that  he  was  not  accorded  a  fair  hearing  by  the  immigration  offi- 
cials, such  applicant  and  Ms  counsel  having  no  opportunity  to  read  the 
record,  although  ordinarily  such  person  should  not  be  allowed  to  raise  the 
question  of  errors  in  the  interpretation  of  his  answers,  where  given  a 
hearing  by  the  immigration  officials,  unless  that  question  was  raised  at 
the  hearing. 

2.  Habeas  Corpus  ^=5>111(1) — Aliens — Fair  Hearing — ^Discharge. 

Where  a  Chinese  person,  applying  for  entrance  into  the  United  States, 
was  ordered  deported  without  a  fair  hearing,  he  should  not,  on  writ  of 
habeas  corpus,  be  unconditlonaUy  discharged  from  custody ;  but  such  dis- 
charge should  be  conditional,  to  be  efifective  only  in  case  the  immigration 
authorities  should  fail  to  give  the  applicant  a  fair  hearing  vrlthln  a  rea- 
sonable period,  as  a  month. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California;  Maurice  T.  Doolihg, 
Judge. 

^=:9For  other  cases  tee  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexe* 
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Application  by  Wong  Quen  Luck  for  a  writ  of  habeas  corpus  against 
Edward  White,  Commissioner  of  Immigration  at  the  Port  of  San 
Francisco.  From  an  order  issuing  the  writ,  and  discharging  the  pe- 
titioner, respondent  appeals.    Order  modified  and  affirmed. 

John  W.  Preston,  U.  S.  Atty.,  and  Casper  A.  Ombaun,  Asst.  U.  S. 
Atty.,  both  of  San  Francisco,  Cal.,  for  appellant 
Joseph  P.  Fallon,  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

HUNT,  Circuit  Judge.  Wong  Quen  Luck  was  discharged  from 
custody  after  hearing  in  habeas  corpus  proceedings  before  the  District 
Court,  and  the  commissioner  of  immigration  at  San  Francisco  has  ap- 
pealed from  the  order  of  discharge. 
^  Wong  Quen  Luck,  about  16  years  old,  was  bom  in  China,  and  claim- 
eci  to  be  the  son  of  Wong  Shoon  Jung,  a  native  of  the  United  States. 
Luck  applied  to  be  admitted  in  June,  1915;  his  application  was  heard, 
and  finally  denied,  by  the  Secretary  of  Labor,  upon  the  ground  that 
the  relationship  claimed  was  not  established,  in  that  discrepancies  de- 
veloped in  the  testimony  of  some  of  certain  witnesses,  particularly  with 
respect  to  the  applicant's  paternal  grandfather,  and  to  the  time  when 
the  alleged  father  was  in  China,  and  to  the  number  and  sexes  of  the 
children  of  a  neighbor  of  the  applicant  in  China.  In  the  record  it  is 
set  forth  that  the  court,  having  determined  that  the  hearing  before 
the  immigration  officers  upon  the  application  of  Luck  to  enter  the 
United  States  was  unfair,  proceeded  to  determine  and  hear  the  ap- 
plication. Thereupon  it  was  stipulated  between  counsel  for  the  gov- 
ernment and  Luck  that  upon  the  hearing  Luck  contended  that  the 
discrepancies  which  appeared  in  his  testimony  and  the  testimony  of 
his  father  at  the  hearing  had  before  the  immigration  officers  were  due 
to  the  fact  that  the  official  interpreter,  who  acted  for  the  immigration 
officials  at  the  time  that  the  testimony  of  the  applicant  was  taken,  spoke 
a  different  dialect  from  that  spoken  by  Luck,  and  that  because  of  the 
fact  that  the  official  interpreter  spoke  a  dialect  which  was  not  under- 
stood by  the  detained,  the  hearing  granted  him  upon  the  application 
to  enter  the  United  States  was  unfair.  It  also  appears  by  the  stipula- 
tion that,  upon  the  statement  as  above,  the  judge  of  the  District  Court 
permitted  Luck  to  testify,  "and  the  answers  of  the  said  detained  to 
the  various  questions  propounded  to  him  by  his  counsel  and  the  United 
States  attorney's  office  through  the  official  Chinese  court  interpreter, 
namely,  D.  D.  Jones,  explained  the  discrepancies  satisfactorily  to  the 
court,  and  the  said  detained  was  ordered  released." 

[1]  It  is  contended  by  counsel  for  the  government  that  no  objec- 
tion to  the  interpreter  was  ever  made  on  the  part  of  Luck  during  the 
hearing  before  the  immigration  officials,  and  that  the  court  erred  in 
allowing  appellee  to  attack  the  proceedings  had  before  the  immigra- 
tion officials.  In  a  general  sense  this  position  is  well  assumed,  be- 
cause an  applicant  for  admission,  who  is  given  opportunity  to  be  heard 
by  the  immigration  officials,  should  present  objections  of  such  a  char- 
acter to  those  authorities.  The  Japanese  Immigrant  Case,  189  U.  S. 
86-101,  23  Sup.  Ct.  611,  47  L.  Ed.  721.    But,  on  the  other  hand,  if 
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as  a  matter  of  fact  there  has  been  serious  error  made  in  the  interpre- 
tation and  recording  of  the  answers  given  by  an  applicant  to  the  ques- 
tions propounded  to  him  before  the  immigration  authorities,  and  if  the 
applicant  or  his  counsel  has  not  had  opportunity  of  reading  the  record, 
and  if  it  is  made  clear  that  such  error  in  interpretation  and  recording 
is  in  direct  respect  to  the  matters  upon  which  the  immigration  authori- 
ties have  finally  based  their  order  of  deportation,  he  may  in  petition  for 
habeas  corpus  set  up  that  he  has  been  denied  a  fair  hearing. 

Under  such  circumstances  the  primary  question  would  be,  not 
whether  there  was  an  abuse  of  discretion  on  the  part  of  the  immigra- 
tion authorities,  nor  whether  the  weight  of  the  testimony  purporting 
to  have  been  given  is  for  or  against  admission,  nor  whether  he  under- 
stood the  import  of  the  questions  propounded  to  him,  but  is  whether 
the  applicant  has  been  examined  fairly  at  all  as  to  his  right  to  admis- 
sion in  the  United  States.  This  must  be  so,  for  it  is  self-evident  that 
an  essential  requisite  of  a  fair  hearing  is  that  the  interpreter  employed 
must  know  two  languages,  English  and  Chinese,  sufficiently  well  to 
translate  the  questions  and  answers  with  substantial  accuracy.  Guided 
evidently  by  the  justice  of  such  a  view,  the  judge  of  the  District  Court 
permitted  the  petitioner,  Luck,  to  testify  that  the  interpretation  of  the 
dialect  which  he  spoke  had  been  inaccurately  made  and  recorded  be- 
fore the  immigration  officials,  in  that,  if  the  answers  to  the  questions 
which  were  propounded  had  been  correctly  interpreted  and  recorded, 
they  would  have  shown  that  he  was  the  son  of  Wong  Shoon  Jung, 
and  therefore  entitled  to  admission. 

We  are  of  the  opinion  that  the  District  Court  committed  no  error 
in  taking  jurisdiction  and  hearing  the  testimony  of  the  petitioner,  and 
in  the  absence  of  the  testimony  from  the  record  we  find  no  reason  for 
concluding  that  the  court  erred  in  holding  that  the  applicant  did  not 
have  a  fair  hearing. 

[2]  But  we  think  that,  in  ordering  the  unconditional  release  of  the 
applicant,  the  court  went  further  than  it  should  have,  in  that  the  order 
of  discharge  should  not  have  been  final,  but  conditional,  to  be  effec- 
tive only  in  case  the  Immigration  authorities  should  fail  to  give  the  ap- 
plicant the  fair  hearing  required  by  law  within  a  reasonable  period, 
say  30  days  hereafter.  United  States  v.  Petkos,  214  Fed.  978,  131  C. 
C.  A.  274.  The  order  of  the  lower  court  is  therefore  modified  as  in- 
dicated, and  the  matter  is  remanded  to  that  court  for  further  proceed- 
ings in  conformity  herewith.    As  modified,  the  order  will  be  affirmed. 


<243  Fed.  549) 

KOPNER  et  al.  v.  INTER-AMERICAN  S.  S.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  10,  1917.) 

No.  174. 

Shipping  ^=»49(2) — ^Tncs  Chabteb— Construction— Rate  of  Hire  for  Over- 
time. 

Where  a  time  charter  of  a  steamer  required  payment  of  the  hire  semfl- 
monthly  in  advance,  and  provided  that,  should  she  be  on  her  voyage  to- 

«s>For  other  caim  see  lame  topic  ft  KEY-NUMBER  In  all  Key-Numberod  DigesU  &  Indexes 


Digitized  by  VjOOQIC 


248  156  C.  C.  A.  REPORTS 

ward  port  of  delivery  when  a  payment  l)ecaine  due,  It  shoold  be  paid  for 
the  length  of  time  estimated  by  the  parties  to  coitfplete  the  voyage,  the 
difference,  If  any,  either  way,  to  be  settled  on  her  redelivery,  the  owner 
was' entitled  to  payment  for  overtime  in  such  case  at  the  charter  rate  only, 
and  not  at  a  higher  market  rate. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  Robert  Ropner,  John  Henry  Ropner,  and  Wil- 
liam Ropner  against  the  Inter-American  Steamship  Company.  De- 
cree for  respondent,  and  libelants  appeal.    Affirmed. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (Charles 
C.  Burlingham  and  Benjamin  W.  Wells,  both  of  New  York  City,  of 
counsel),  for  appellants. 

Haight,  Sandford  &  Smith,  of  New  York  City  (Clarence  Bishop 
Smith,  of  New  York  City,  of  counsel),  for  appellee. 

Before  WARD,  ROGERS  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  libelants,  owners  of  the  steamer  Tees- 
dale,  filed  this  libel  against  the  charterer,  respondent,  to  recover  hire 
for  an  overlap  of  4  days  20>4  hours.  For  this  period  they  contend 
that  they  are  entitled  to  the  market  rate  of  freight,  which  was  higher 
than  the  charter  rate ;  whereas,  the  charterer  says  that  it  is  only  obliged 
to  pay  the  charter  rate.  Judge  H.  A.  M.  Smith  sustained  the  conten- 
tion of  the  charterer. 

The  steamer  was  chartered  for  a  period  of  18  calendar  months  min- 
imum and  21  calendar  months  maximum  at  the  charterer's  option.  The 
charterer  exercised  its  option  by  taking  the  steamer  for  21  months,  so 
that  we  start  with  the  fact  that  the  charter  was  for  a  flat  period  of 
21  months.    The  material  provisions  of  the  charter  party  are: 

"4.  That  the  charterers  shall  pay  for  the  use  and  hire  of  the  said  vessel 
(5/-)  five  shillings  no  pence  British  sterling  per  ton  on  total  deadweight  ca- 
pacity of- ship  Including  bunkers  on  Lloyds*  summer  freeboard  per  calendar 
month,  commencing  on  and  from  the  day  of  her  delivery  as  aforesaid,  and  at 
and  after  the  same  rate  for  any  part  of  a  month ;  hire  to  continue  until  her 
delivery  In  Uke  good  order  and  condition  to  the  owners  (unless  lost)  at  a  port 
in  the  U.  S.  north  of  Cape  Hatteras  at  charterers*  option. 

"5.  That  should  the  steamer  be  on  her  voyage  towards  the  port  of  return 
delivery  at  the  time  a  payment  of  hire  becomes  due,  said  payment  shaU  be 
made  for  such  a  length  of  time  as  the  owners,  or  their  agents,  and  charterers, 
or  their  agents,  may  agree  upon  as  the  estimated  time  necessary  to  complete 
the  voyage,  and  when  the  steamer  Is  delivered  to  owners*  agents  any  differ- 
ence shall  be  refunded  by  steamer  or  paid  by  charterers,  as  the  case  may 
require. 

"6.  Payment  of  the  said  hire  to  be  made  in  cash  In  New  York  at  the  current 
short  sight  rate  of  exchange  semimonthly,  in  advance,  and  in  default  of 
such  payment  the  owners  shall  have  the  faculty  of  withdrawing  the  said  steam- 
er from  the  service  of  the  charterers  without  prejudice  to  any  claim  they  (the 
owners)  may  otherwise  have  on  the  charterers,  in  pursuance  of  this  charter." 

Under  article  4,  separately  considered,  the  owners  would  hayc  been 
entitled  to  the  steamer  on  May  2,  1915,  and,  if  not  then  redelivered, 
they  could  have  held  the  charterer  either  for  the  charter  rate  or  the 
market  rate,  at  their  option,  during  the  period  of  overlap.    But  article 
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5  prescribes  what  shall  be  done,  in  case  it  appear  on  the  date  the  last 
semimonthly  hire  in  advance  is  due  that  there  will  be  an  overlap,  viz., 
the  parties  are  to  agree  on  an  estimated  time  necessary  to  complete  the 
voyage,  and  the  charterer  shall  pay  additional  hire  for  that  period,  any 
deficiency  to  be  paid  by  it  when  the  steamer  is  redelivered,  or  any  ex- 
cess to  be  returned  by  the  owners. 

It  IS  quite  obvious  that  the  contracting  parties  were  contemplating 
the  charter  rate  of  hire.  If  the  owners  had  intended  to  reserve  the  op- 
tion of  collecting  the  market  rate,  they  should  have  said  so,  and  we 
think  would  have  said  so.  This  is  the  natural  construction  of  the  lan- 
guage used,  and  there  is  another  consideration  sustaining  it.  The  last 
semimonthly  installment  of  hire  fell  due  April  17,  1915.  It  was  paya- 
ble in  advance  up  to  May  2d.  The  steamer  was  then  on  a  voyage  to  the 
port  of  redelivery.  While  the  parties  could  then  estimate  the  time 
needed  to  complete  that  voyage,  how  could  they  know  what  would  be 
the  market  rate  of  freight  two  weeks  later,  and  so  calculate  the  amount 
to  be  paid  down  by  the  charterer  for  the  estimated  overlap?  The  char- 
terer did  pay  hire  at  the  charter  rate  for  the  overlap,  which  was  re- 
ceived without  prejudice  by  the  owners  before  this  libel  was  filed.  In 
Straits  of  Dover  S.  S.  Co.  v.  Munson  (D.  C.)  95  Fed.  690  atid  Anderson 
V.  Munson  (D.  C.)  104  Fed.  915,  Judge  Addison  Brown  had  occasion  to 
consider  time  charters  for  a  flat  period  which  contemplated  a  possible 
overlap.  He  held  that  the  charterer  might  require  the  steamer  to  make 
a  reasonable  voyage,  even  if  it  would  overlap,  paying  in  such  event 
only  the  charter  rate  for  the  period  of  overlap.  The  last  voyage  in  the 
present  case  was  obviously  a  most  reasonable  one. 

The  decree  is  affirmed. 


(243  Fed.  551) 

TSUIE  SHEE  et  al.  v.  BACKUS.  * 

(Circuit  Court  of  Appeals,  Ninth  Circuit    July  16,  1917.) 

No.  2784. 

1.  AuENS  ^=»32(8) — Deportation— Chinese  Persons— Evidence. 

On  habeas  corpus  to  obtain  the  discharge  of  a  Chinese  woman,  ordered 
deported,  though  she  applied  for  admission  to  the  United  States  as  the 
wife  of  a  native-born  Chinese  citizen  of  the  United  States,  evidence  field 
Insufficient  to  show  that  the  applicant  was  not  given  a  fair  hearing  or 
that  the  order  of  deportation  was  not  justified. 

2.  Aliens  ^=»32(6) — Deportation— Grounds. 

An  order  of  the  immigration  authorities,  deporting  a  Chinese  woman 
applying  for  admission  to  the  United  States  as  the  wife  of  a  native-born 
Chinese  citizen,  cannot  he  vacated  because  based  on  a  letter  taken  from 
the  trunk  of  the  alleged  husband,  even  though  such  letter  were  obtained  by 
a  search  in  violation  of  Const  Amend.  4;  the  evidence  not  being  used 
against  the  owner  of  the  trunk. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California. 
Application  by  Tsuie  Shee  and  another  for  a  writ  of  habeas  corpus 

^s»Por  other  cases  see  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
•Rehearing  denied  October  8,  1»17. 
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against  Samuel  W.  Backus.    From  a  judgment  denying  the  writ,  pe- 
titioners appeal.    Affirmed. 
See,  also,  218  Fed.  256. 

Joseph  P.  Fallon,  of  San  Francisco,  Cal.,  for  appellants. 
John  W.  Preston,  U.  S.  Atty.,  and  Casper  A.  Ombaun,  Asst  U.  S. 
Atty.,  both  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge.  The  appellant,  a  Chinese  woman,  who 
applied  for  admission  to  the  United  States  at  the  port  of  San  Fran- 
cisco as  the  wife  of  a  native-bom  Chinese  citizen  of  the  United  States, 
was  denied  the  right  to  land,  on  the  ground  that  her  relationship  as  the 
wife  of  the  citizen  had  not  been  established  to  the  satisfaction  of  the 
immigration  officials.  On  appeal  to  the  Department  of  Labor,  the 
decision  of  the  officials  was  affirmed.  The  appellant  thereafter  filed 
her  petition  for  a  writ  of  habeas  corpus,  on  the  ground,  among  others, 
that  proper  official  action  had  not  been  taken  by  the  Department  of 
Labor.  The  court  made  the  writ  temporary,  pending  a  review  of  the 
record  by  the  proper  official  of  the  Department  of  Labor.  Upon  a 
showing  of  subsequent  action  by  that  Department  whereby  the  record 
was  properly  reviewed  on  appeal,  the  court  discharged  the  writ. 

[1]  On  the  appeal  to  this  court  from  the  order  discharging  the  writ, 
it  is  contended,  first,  that  the  hearing  accorded  the  appellant  by  the 
immigration  officials  was  unfair,  in  that  an  honest  effort  was  not  made 
to  arrive  at  the  truth  by  methods  sufficient  to  amount  to  due  process 
of  law.  We  find  that  the  record  contains  no  substantial  evidence  to 
sustain  this  contention,  and  in  fact  the  appellant  fails  to  direct  our  at- 
tention to  any  particular  definite  feature  of  the  investigation  which 
she  relies  on  to  show  that  the  hearing  was  unfair.  The  immigration 
officials  and  the  Department  of  Labor  were  influenced  by  two  phases 
of  the  evidence.  The  first  was  the  contradictory  statements  made  by 
appellant  and  by  Quan  Wy  Chung,  her  alleged  husband,  on  their  sepa- 
rate examinations.  The  second  was  the  contents  of  certain  papers 
found  in  the  tnmk  of  Quan  Wy  Chung  while  he  was  still  in  the  immi- 
gration station.  The  most  important  of  these  papers  was  a  coaching 
paper  for  the  alleged  wife,  containing  the  names  of  her  father,  mother, 
grandfather,  and  grandmother,  and  other  items.  It  was  wrapped  in  a 
paper  on  which  was  inscribed,  in  Chinese : 

"Please  deliver  the  within  contents  to  Quan  Choey  Quock,  for  him  to  coacdi 
Tsuie  Shee  on.    Sent  by  Tsung  Quock,** 

Quan  Choey  Quock  was  another  name  of  Quan  Wy  Chung.  There 
were  other  papers  in  the  trunk,  the  contents  of  which  showed  that 
Quan  Wy  Chung  had  been  engaged  in  the  business  of  importing  Chi- 
nese women  for  prostitution,  and  Chinese  men  in  violation  of  the  law. 
Irrespective  of  what  may  be  said  of  the  contradictions  between  the 
testimony  of  the  alleged  husband  and  wife,  it  is  clear  that  the  evidence 
in  the  papers  found  in  Quan  Wy  Chung's  trunk  was  sufficient  to  dis- 
credit all  representations  that  the  appellant  was  the  wife  of  Quan  Wy 
Chung. 
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[I]  But  it  IS  said  the  action  of  the  immigration  officials  in  searching 
the  baggage  of  Quan  Wy  Chung  without  his  consent  was  a  violation  of 
the  Fourth  Amendment  to  the  Constitution.  If  the  case  before  us  were 
an  appeal  from  a  judgment  in  a  criminal  case,  in  which  the  owner  of 
the  papers  in  the  trunk  had  been  convicted  by  means  of  the  evidence  so 
acquired,  and  after  a  demand  for  the  return  of  the  papers,  the  judg- 
ment might  be  reversible,  under  the  authority  of  Weeks  v.  United 
States,  232  U.  S.  383,  34  Sup.  Ct.  341,  58  L.  Ed.  652,  L.  R.  A.  191SB, 
834,  Ann.  Cas.  191 5C,  1177.  But  the  evidence  was  not  used  against 
Quan  Wy  Chung.  It  was  used  against  the  appellant,  who,  as  the  im- 
migration officials  have  found,  was  not  his  wife.  We  have  nothing  to. 
do  with  the  remedy  of  Quan  Wy  Chung  for  the  invasion  of  his  con- 
stitutional right.  The  question  here  is  whether  a  judgment  based  upon 
evidence  so  obtained  is  void.  We  have  no  hesitation  in  holding  that  it 
is  not.  Adams  v.  New  York,  192  U.  S.  585,  24  Sup.  Ct.  372,  48  L.  Ed. 
575. 

The  judgment  is  affirmed. 


243  Fed.  553) 

LEVERING  V.  PAOVA  OIL  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.      June  4,  1917.) 

No.  205. 

L  Bbokers  ^=»8(1) — ^Actions — Compensation — Bubden  of  Proof. 

Plaintiff,  who  claimed  commissions  as  a  broker  In  effecting  a  sale  of  oil 
and  gas  properties  for  defendants,  has  the  burden  of  proving  he  was  de- 
fendants' agent  in  the  transaction,  and  that  defendants  agreed  to  pay  him 
the  amount  claimed. 

2.  Bbokebs  «=»88(2) — Compensation — ^Actions — Evidence — Sxtffioienct. 

In  a  suit  In  which  plaintiff  claimed  commissions  for  effecting  a  sale  of 
oil  and  gas  properties  for  defendants,  evidence  ?^ld  Insufficient  to  carry 
the  case  to  the  jury,  not  showing  plaintiff's  employment  or  defendants' 
agreements  to  make  payment. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Richard  Levering  against  the  Paova  Oil  Company  and 
others.  There  was  a  judgment  for  defendants,  the  complaint  being 
dismissed  at  close  of  plaintiff's  evidence,  and  he  brings  error.  Af- 
firmed. 

Clifford  Seasongood,  of  New  York  City  (Nelson  L.  Robinson,  of 
New  York  City,  of  counsel),  for  plaintiff  in  error. 

George  L.  Roberts,  of  Pittsburgh,  Pa.,  and  Cravath  &  Henderson, 
of  New  York  City  (Stuart  McNamara,  of  New  York  City,  of  counsel), 
for  defendants  in  error. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  plaintiff,  who  was  employed  by  the  ven- 
dees of  certain  oil  and  gas  properties  in  Oklahoma,  seeks  to  have  the 

C=»For  other  cases  see  same  topic  &  KET-NUMBBR  In  all  Key-Numbered  DlgesU  A  Indexes 
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court  constitute  him  as  agent  also  of  the  vendors.  He  demands  a  judg- 
ment against  them  for  $35,000  as  commissions.  The  defendants  insist 
that  the  plaintiff  never  was  their  agent  in  negotiating  the  sale  but  al- 
ways acted  for  the  vendees.  The  terms  of  sale  expressly  provided 
that  if  the  defendants  would  reduce  the  purchase  price  of  the  property 
from  $850,000  to  $700,000  they  would  not  be  required  to  pay  commis- 
sions and  that  the  $700,000  agreed  upon  as  the  purchase  price  was  to 
be  paid  in  full  without  deduction  for  commissions  or  charges  in  any 
form  or  manner.  Notwithstanding  this  agreement  the  plaintiff  seeks 
to  compel  the  defendants,  as  before  stated,  to  pay  him  a  commission  of 
$35,000  for  alleged  services  rendered  by  him  to  the  defendants  who 
were  the  vendors  of  the  said  Oklahoma  oil  and  gas  properties.  This 
property  was  sold  to  parties  represented  by  M.  S.  Abrahams  by  the 
defendants  on  or  about  September  4,  1912,  for  $700,000. 

[1,  2]  It  is  manifest  that  the  burden  is  upon  the  plaintiff  to  prove  by 
a  preponderance  of  evidence,  first,  that  he  was  the  defendants'  agent  in 
the  transactions  referred  to;  and,  second,  that  the  defendants  agreed 
to  pay  him  $35,000  for  his  services.  Neither  of  these  propositions  is 
established.  On  the  contrary,  the  proof  shows  that  the  plaintiff  was 
Abrahams'  agent  in  the  negotiations,  that  the  sale  was  to  be  for  $700,- 
000  net  and  that  the  defendants  should  not  be  liable  for  any  commis- 
sions based  upon  the  sale.  In  other  words,  it  was  understood  that  there 
should  be  no  deduction  from  this  sum  for  commissions  or  for  any  oth- 
er charges.  That  sum  represented  the  lowest  price  the  defendants 
would  consent  to  receive.  Judge  Grubb  states  the  situation  concisely  as 
follows : 

''As  I  see  it,  the  responsiblUty  in  this  case  is  on  the  court,  because  on  the 
plaintllTs  own  testimony  he  is  not  entitled  to  recover.  Therefore  I  thinly  It 
is  a  question  for  determination  by  the  court  and  not  for  the  jury.  If  there  was 
a  conflict  of  testimony,  the  Jury  would  have  had  to  determine,  but  there  being 
no  conflict  in  the  testimony,  taking  all  the  testimony  into  consideration,  the 
plaintiff  has  not  made  out  a  case.    Therefore  I  dismiss  the  complaint." 

We  think  this  ruling  was  fully  justified  by  the  proof  as  there  seems 
to  be  a  total  failure  to  prove  a  contract  or  obligation  on  the  part  of  the 
defendants  to  pay  the  plaintiff  anything.  He  was  not  employed  by 
them  and  was  under  no  obligation  to  act  for  them.  The  terms  on 
which  they  agreed  to  sell  were  for  $700,000  net  The  proposition  that 
this  fund  was  to  be  depleted  by  commissions  to  the  agent  of  the  ven- 
dees is  wholly  unsupported  by  the  proof.  Abrahams  and  those  with 
him  distinctly  agreed  to  pay  expenses  and  commissions  so  that  the  de- 
fendants would  receive  the  property  for  $700,000  without  deductions 
for  exi>enses  or  commissions.  It  seems  to  us  that  the  testimony  is  bar- 
ren of  any  proof  that  the  plaintiff  was  agent  of  the  defendants.  He 
never  asserted  it  during  the  time  the  negotiations  were  being  carried 
on  and  never  during  that  period,  demanded  any  compensation  from 
them.  In  fact,  his  position  was  hostile  to  the  defendants'  interests. 
He  was  endeavoring  to  get  the  defendants  to  reduce  their  price  from 
$850,000  to  $700,000  and  it  was  only  when  he  succeeded  in  getting  the 
price  reduced  by  $150,000  that  the  sale  went  through. 

If  the  plaintiff  had  insisted  that,  in  addition  to  the  $150,000  reduction 
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in  the  price,  the  vendors  should  pay  the  commissions  of  the  brokers 
employed  by  the  vendees,  the  sale  never  would  have  gone  through.  It 
is  too  late  now  to  change  the  terms  of  the  agreement  which  made  the 
sale  possible. 

The  judgment  is  affirmed  with  costs. 


<243  Fed.  556) 

SPENCER  V.  PATEY. 

(Circuit  Court  of  App'eals,  Second  Circuit    May  8,  1917.) 

No.  254. 

L  Apfeai.  and  Ebbob  ^=»840(2) — Review — Jubisdiction. 

On  every  writ  of  error  or  appeal,  the  first  and  fundamental  question  is 
that  of  jurisdictiojL  first  of  the  appellate  court,  and  then  of  the  lower 
court,  which  must  be  disposed  of,  though  not  raised  by  the  parties. 

2.  CouBTs  ^=:>23 — ^Jubisdiction — Consent. 

Jurisdiction  cannot  be  conferred  by  consent  or  th^  failure  of  the  parties 
to  raise  the  question  in  the  trial  court. 

3.  Citizens  ^=s»2 — ^Joint-Stock  Companies. 

A  joint-stock  association  is  not  a  citizen,  and  its  status  in  the  federal 
courts  must  be  judged  by  the  citizenship  of  its  members. 

4.  Coubts  ^=5>322(3)— Fedebal  Coubts — ^Jubisdiction. 

As  a  joint-stock  association  is  not  a  citizen,  and  its  status  in  the  federal 
courts  must  be  judged  by  the  citizenship  of  its  members,  a  complaint  al- 
leging that  plaintiff  was  a  citizen  and  resident  of  New  Jersey,  and  that 
defendant  was  a  joint-stock  association  with  its  principal  place  of  business 
in  New  York,  does  not  allege  facts  requisite  to  give  the  federal  courts 
jurisdiction  for  the  ground  of  diversity  of  citizenship. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  Edward  Patey  against  Caleb  S.  Spencer,  as  treasurer,  etc. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded,  with  directions  to  dismiss  the  complaint. 

This  case  comes  here  on  N^-it  of  error  to  review  a  judgment  entered 
upon  the  verdict  of  a  jury  in  favor  of  the  plaintiff,  Edward  Patey,  in 
the  sum  of  $2,100  for  injuries  sustained  by  him  by  reason  of  the  al- 
leged negligence  of  the  defendant.  The  parties  will  be  hereafter  des- 
ignated as  they  appeared  in  the  court  below,  as  plaintiff  and  defend- 
ant 

Edward  V.  Conwell  and  George  W.  Smyth,  both  of  New  York  City, 
for  plaintiff  in  error. 

R.  Frank  Thompson  and  Leonard  F.  Fish,  both  of  New  York  City, 
for  defendant  in  error. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  [1]  It  is  unnecessary  to  discuss  the  merits 
of  this  controversy  for  the  reason  that  we  are  convinced  that  the  Dis- 
trict Court  for  the  Southern  District  of  New  York,  where  the  case  was 

Cs»For  oUi«r  cases  sse  same  topic  A  KST-NUIIBBR  Id  all  Key-Numbered  Disests  &  Iiid«^e« 
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tried,  had  no  jurisdiction.  In  Railway  Co.  v.  Swan,  111  U.  S.  379,  at 
page  382,  4  Sup.  Ct.  510,  at  page  511,  28  L.  Ed.  462,  Mr.  Justice  Mat- 
thews says: 

"On  every  writ  of  error  or  appeal,  the  first  and  fundamental  question  Is  that 
of  jurisdiction,  first  of  this  court,  and  then  of  the  court  from  which  the 
record  comes.  This  question  the  court  is  bound  to  ask  and  answer  for  itself, 
even  when  not  otherwise  suggested,  and  without  respect  to  the  relation  ot 
the  parties  to  it." 

[2]  Jurisdiction  cannot  be  conferred  by  consent  or  the  failure  of  the 
parties  to  raise  the  question  in  the  trial  court.  Minnesota  v.  Northern 
Sec.  Co.,  194  U.  S.  48,  24  Sup.  Ct.  598,  48  L.  Ed.  870;  Great  South- 
em  Hotel  Co.  V.  Jones,  177  U.  S.  449,  20  Sup.  Ct  690,  44  L.  Ed. 
842. 

[3,  4]  In  short,  if  the  court  has  no  jurisdiction  it  cannot  proceed, 
and  when  this  appears,  whether  in  the  trial  court  or  the  appellate 
court,  there  is  no  alternative  but  to  decline  to  entertain  the  cause.  This 
being  the  law,  we  turn  to  the  record  and  find  a  controversy  of  which 
the  District  Court  has  no  jurisdiction  upon  the  allegations  or  the 
proofs.  The  complaint  alleges  upon  information  and  belief  that  the 
defendant  is  "a  joint  stock  association,  with  its  principal  business  in 
the  borough  of  Manhattan,  city  of  New  York,  and  that  the  said  Caleb 
S.  Spencer  is  the  treasurer  thereof."  It  alleges  further  that  "the  plain- 
tiff was  and  still  is  a  resident  of  the  city  of  Jersey  City,  state  of  New 
Jersey."  Manifestly  the  complaint  contains  no  allegation  of  adverse 
citizenship  and  fails  to  state  facts  which  confer  jurisdiction  upon  the 
District  Court  for  the  Southern  District  of  New  York.  There  is  no 
proof  as  to  the  citizenship  of  the  defendant  other  than  an  allegation 
that  it  is  "a  joint-stock  association  with  its  principal  office  and  place 
of  business  in  the  borough  of  Manhattan,  city  of  New  York,  and  that 
the  said  Caleb  S.  Spencer  is  the  treasurer  thereof."  In  short,  we  think 
it  must  be  assumed  that  there  is  no  proof  whatever  of  facts  giving  this 
court  jurisdiction. 

As  the  record  now  stands,  the  action  is  brought  by  a  resident  of  New 
Jersey  against  a  joint-stock  company  ha^%lg  its  principal  office  in  the 
city  of  New  York.  A  joint-stock  association  is  not  a  citizen  and  its 
status  in  the  federal  courts  must  be  judged  by  the  citizenship  of  its 
members.  There  is  no  allegation  or  proof  in  the  record  as  to  the  citi- 
zenship of  the  members  of  the  defendant  association.  Taylor  v.  Weir^ 
171  Fed.  636,  96  C.  C.  A.  438.  The  complaint  and  the  proofs  fail  to 
state  a  cause  of  action  of  which  the  District  Court  had  jurisdiction. 
Chapman  v.  Barney,  129  U.  S.  677,  9  Sup.  Ct.  426,  32  L.  Ed.  800; 
Thomas  v.  Ohio  University,  195  U.  S.  207,  25  Sup.  Ct.  24,  49  L.  Ed. 
160. 

We  think  the  judgment  should  be  reversed  with  costs  and  the  cause 
remanded  to  the  District  Court  with  instructions  to  dismiss  the  com- 
plaint without  prejudice. 
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(243  Fed.  557) 

SINGH  V.  UNITED  STATES. 

(Circuit  of  Aw)eals,  Ninth  Circuit    July  18, 1917.) 

No.  2861. 

1.  AxiENS  «=»53— Deportation— Grounds  of  Deportation. 

Where  aliens  entered  the  United  States  surreptitiously  and  without  In- 
spection, they  may  be  deported  irrespective  of  other  grounds  of  deporta- 
tion. 

2.  Aliens  ^=>54— Deportation— Place  of  Deportation. 

Under  Immigration  T^w  Feb.  20,  1907.  c.  1134,  §|  20.  21,  34  Stat  904, 
905  ((>)mp.  St  1916,  |§  4269,  4270),  declaring  that  on  deportation  the  alien 
he  d^)orted  to  the  country  whence  he  came,  together  with  section  35 
(Comp.  St  1916,  §  4284),  declaring  that  the  deportation  of  aliens  arrested 
within  the  United  States  after  entry  and  found  to  be  illegally  therein 
shall  be  to  the  trans-Atlantic  or  trans-Padflc  ports  from  which  said  aliens 
embarked  for  the  United  States,  an  alien,  a  native  of  India,  who  unlaw- 
fully entered  the  United  States  from  Canada,  should  be  deported  to  In- 
dia, where  it  did  not  appear  that  he  had  acquired  a  domicile  In  Canada. 
3^  Aliens  ^=>54— Deportation— Domicile. 

That  an  alien  was  in  British  Ck>lumbia  for  11  months,  and  for  8  months 
of  that  tlitfe  worked  at  a  lumber  mill,  living  in  the  company  house,  does 
not  show  that  he  acquired  a  domicile  In  Canada,  so  as  to  warrant  his 
deportation  to  Canada  from  the  United  States  instead  of  to  the  country 
from  whence  he  came. 

4.  Aliens  ^=»54— Deportation— Domicile. 

That  an  alien  purchased  land  In  Canada  does  not  show  that  he  had  a 
domicile  there,  so  as  to  warrant  his  deportation  from  the  United  States 
to  Canada  Instead  of  to  the  country  from  whence  he  came. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California. 

Petition  by  Dhanna  Singh  against  the  United  States  of  America  for 
a  writ  of  habeas  corpus.  Writ  denied,  and  petitioner  appeals.  Af- 
firmed. 

Joseph  P.  Fallon,  of  San  Francisco,  Cal.,  for  appellant. 
John  W.  Preston,  U.  S.  Atty.,  and  Casper  A.  Ornbaun,  Asst.  U.  S. 
Atty.,  both  of  San  Francisco,  Cal. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge.  The  appellant,  an  East  Indian,  and  a 
British  subject,  entered  the  United  States  at  San  Francisco  in  1908. 
He  worked  as  a  laborer  at  various  places  in  California  and  Oregon. 
In  1912  he  visited  Canada,  where  he  remained  two  weeks.  There- 
after he  returned  to  the  United  States  and  resumed  his  occupation  of 
laborer  until  April,  1914,  when  he  went  to  British  Columbia.  There 
he  remained  until  March  1,  1915,  when  he  surreptitiously  re-entered 
the  United  States.  He  was  arrested  on  a  warrant  which  charged  him 
with  having  entered  the  United  States  from  Canada  without  inspec- 
tion. Upon  a  hearing  thereafter  had  before  the  immigration  officials, 
he  was  ordered  deported  to  India.     A  petition  for  a  writ  of  habeas 
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corpus  was  filed  in  his  behalf,  and  in  connection  therewith  the  record 
of  the  Bureau  of  Immigration  in  the  deportation  proceedings  was  con- 
sidered by  the  court  below.  The  court  denied  the  writ.  There  is  no 
showing  that  the  hearing  was  unfair. 

[1]  The  fact,  which  is  not  denied,  that  the  appellant  re-entered  the 
United  States  surreptitiously  and  without  inspection,  is  sufficient  in 
itself,  irrespective  of  other  considerations,  to  justify  the  order  of  de- 
portation. Ex  parte  Li  Dick  (C.  C.)  176  Fed.  998;  Ex  parte  Hama- 
guchi  (C.  C.)  161  Fed.  185 ;  Williams  v.  United  States,  186  Fed.  479, 
108  C.  C.  A.  457;  Ex  parte  Greaves  (D.  C.)  222  Fed.  157. 

[2]  But  it  is  contended  that  the  writ  should  have  been  issued  for 
the  reason  that  the  warrant  of  deportation  directs  that  the  appellant 
be  returned  to  India  instead  of  to  Canada,  the  country  from  which  he 
last  entered  the  United  States.  The  provisions  of  sections  20  and  21 
of  the  Immigration  Laws  (34  Stat.  898),  containing  the  expressions 
that  the  alien  "be  deported  to  the  country  whence  he  came,"  and  that 
he  be  "returned  to  the  country  whence  he  came,"  must  be  construed  to- 
gether with  section  35,  which  provides : 

"That  the  deportation  of  aliens  arrested  within  the  United  States  after  en- 
try and  found  to  be  iUegaUy  therein,  provided  for  in  this  act,  shall  be  to  the 
trans-Atlantic  or  trans-Paciflc  ports  from  which  said  aliens  embarked  for  the 
United  States;  or,  If  such  embarkation  was  for  foreign  contiguous  territory, 
to  the  foreign  i)ort  at  which  said  aliens  embarked  for  such  territory." 

The  order  of  deportation,  therefore,  properly  required  that  the 
alien  be  returned  to  the  trans-Pacific  port  from  which  he  embarked 
for  the  United  States  unless  the  evidence  showed  that  he  acquired  a 
domicile  in  Canada. 

[3,  4]  He  testified  that  during  the  11  months  while  he  was  last  in 
British  Columbia  he  worked  8  months  at  a  lumber  mill,  living  in  the 
company  house  at  the  mill,  and  that  thereafter  he  wandered  around, 
looking  for  a  job.  These  facts  are  not  sufficient  to  show  that  he 
acquired  a  domicile  in  Canada,  or  that  he  is  entitled  to  be  returned 
there  on  his  deportation.  The  fact  that  he  owned  real  estate  in  Brit- 
ish Columbia  is  relied  upon  as  evidence  that  he  was  domiciled  there. 
It  appears  that  in  the  years  1911  and  1912,  he,  together  with  other 
Hindus,  purchased  an  interest  in  certain  lots  in  British  Columbia. 
But  the  acquisition  of  this  interest  in  real  estate  some  two  years  be- 
fore he  went  to  Canada  is  not  enough  to  show  that  he  was  domiciled 
there,  and  no  other  fact  is  presented  or  relied  upon.  There  was  no 
error,  therefore,  in  the  warrant  of  deportation.  Lewis  v.  Frick,  233 
U.  S.  291,  34  Sup.  Ct.  488,  58  L.  Ed.  967;  United  States  v.  Sisson  (D. 
C.)  220  Fed.  538;  United  States  v.  Sisson  (D.  C.)  220  Fed.  541;  Ex 
parte  Chin  Him  (D.  C.)  227  Fed.  131 ;  Ung  Bak  Foon  v.  Prentis,  227 
Fed.  406,  142  C.  C.  A.  102;  Wallis  v.  United  States,  230  Fed.  71,  144 
C.  C.  A.  369;  Bun  Chew  v.  Connell,  233  Fed.  220,  147  C.  C.  A.  226. 

The  judgment  is  affirmed. 
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(243  Fed.  659) 

SINGH  et  aL  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals.  Ninth  Circuit.    July  16,  1917.) 

No.  2860. 

1.  Aliens  ^=»53—Depobtation— Grounds  of  Deportation. 

Where  aliens  entered  the  United  States  surreptitiously  and  without  in- 
spection, they  msay  be  deported  irrespective  of  other  grounds  of  deporta- 
tion. 

2.  Aliens  ^=»54— Deportation— Place   of  Deportation. 

Where  aliens,  natives  of  India,  were  discovered  surreptitiously  entering 
the  United  States  from  Canada,  they  were  properly  ordered  deported  to 
India,  where  they  denied  having  been  In  Canada,  and  there  was  no  evi- 
dence that  they  had  acquired  any  domicile  there  or  had  remained  there 
any  length  of  time. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California. 

Petition  by  Gujar  Singh  and  Inder  Singh  for  a  writ  of  habeas  cor- 
pus. Demurrer  by  the  United  States  being  sustained  and  writ  denied, 
petitioners  appeal.    Affirmed. 

Joseph  P.  Fallon,  of  San  Francisco,  Cal.,  for  apF>ellants. 
John  W.  Preston,  U.  S.  Atty.,  and  Casper  A.  Ombaun,  Asst.  U.  S. 
Atty.,  both  of  San  Francisco,  Cal. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge.  The  appellants,  who  are  natives  of 
India  and  British  subjects,  entered  the  United  States  at  San  Francisco 
in  the  years  1907  and  1909,  respectively.  In  April,  1915,  they  were 
arrested  on  a  warrant  charging  them  with  having  entered  the  United 
States  from  Canada  without  inspection.  Thereafter,  and  after  a  hear- 
ing before  the  immigration  officials,  they  were  ordered  deported.  A 
petition  for  a  writ  of  habeas  corpus  was  filed  on  their  behalf,  to  which 
the  United  States  demurred,  and,  on  the  hearing  of  the  demurrer,  the 
record  of  the  Bureau  of  Immigration  in  the  deportation  proceedings 
was  introduced  and  considered,  whereupon  the  court  sustained  the  de- 
murrer and  denied  the  writ.  On  the  appeal  two  questions  are  present- 
ed :  First,  whether  there  was  evidence  that  the  appellants  entered  the 
United  States  from  the  Dominion  of  Canada,  a  short  time  prior  to  their 
arrest ;  and,  secondly,  whether  they  could  be  deported  to  India.  We 
find  in  the  record  substantial  evidence  on  which  the  immigration  offi- 
cials could  find  that  the  appellants  entered  the  United  States  from 
Canada,  and  that  Gujar  Singh  entered  the  United  States  on  April  16, 
1915.  There  was  evidence  that  he  was  taken  from  a  box  car  of  the 
Great  Northern  Railway,  at  Sand  Point,  Idaho,  on  the  morning  of 
April  22,  1915;  that  he  was  wearing  shoes  made  in  Ontario,  and  a 
cap  with  a  London  trade-mark,  and  had  Canadian  bills  in  his  pos- 
session ;  that  Inder  Singh  entered  the  United  States  by  walking  across 
the  border  near  Gateway,  Mont.,  having  $2  in  his  possession.  There 
was  evidence  that  both  of  the  appellants  at  first  admitted  that  they 
had  entered  the  United  States  from  Canada,  but  on  the  hearing  they 
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denied  that  they  had  ever  been  in  Canada,  and  said  they  had  been 
working  in  sawmills  along  the  border. 

[  1  ]  The  fact,  as  found  by  the  immigration  officials,  that  the  appel- 
lants entered  the  United  States  surreptitiously,  and  without  inspection, 
is  sufficient  ground  for  their  deportation,  irrespective  of  the  further 
ground  found  by  the  immigration  officials  that  they  were  likely  to  be- 
come public  charges.  See  cases  cited  in  Dhanna  Singh  v.  United 
States.  243  Fed.  557,  156  C.  C.  A.  255. 

[2]  The  appellants  are  in  no  position  to  question  the  validity  of  the 
order  of  deportation  on  the  eround  that  it  directs  that  they  be  returned 
to  India  instead  of  to  Canada.  They  denied  under  oath  that  they  had 
ever  been  in  Canada,  and  there  is  no  evidence  that  they  had  acquired 
a  domicile  there,  or  had  remained  there  any  length  of  time.  See  cases 
cited  in  Dhanna  Singh  v.  United  States,  243  Fed.  557, 156  0.  C.  A.  255. 

The  judgment  is  affirmed. 


(243  Fed.  560)  

MARCONI  WIRELESS  TELEGRAPH  CO.  OF  AMERICA  v.  DE  FOREST 

RADIO  TELEPHONE  &   TELEGRAPH  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    May  18,  1917.) 

No.  20«. 

1.  Patents  ^=>312(2) — Surr  fob  Infbingement — Opinion  Evidence. 

Theories  concerning  phenomena  observed  in  wireless  telegraphy,  whlcA 
are  not  the  same  as  were  held  by  the  witnesses  a  short  time  before,  and 
which  they  admit  are  only  theories,  are  not  legal  evidence. 

2.  Patents  ^=»16 — Validity. 

That  a  patentee  does  not  understand  his  own  mechanism  will  not  in- 
validate the  patent,  if  it  is  described  and  produces  a  new  result. 

3.  Patents  ^=>36 — Invention — Mechanical  Embodiment  or  Theort. 

To  constitute  patentable  invention,  in  addition  to  a  theory  or  mental 
concept,  there  must  be  a  tangible  reduction  to  practice;  and  the  transfor- 
mation of  a  laboratory  experiment  Into  a  successful  and  useful  mechani- 
cal device  is  evidence  of  such  tangible  reduction  to  practice  and  of  in- 
vention. 

4.  Patents  ^=»328 — Validity  and  Infringement — Detector. 

The  Fleming  patent.  No.  803,684,  for  a  detector  used  in  wireless  teleg- 
raphy, discloses  patentable  invention  and  a  meritorious  device,  and  is 
valid;   also  held  infringed. 

5.  Patents  ^=>155 — ^Disclaimer — Purpose  and  Effect. 

A  disclaimer  is  valid  which  only  abandons  something  claimed  in  the 
patent,  but  not  needed,  without  broadening  or  enlarging  any  claim,  and 
leaving  the  claims  fully  supported  by  the  original  specllication. 

6.  Patents  ^=>328 — Validity — Detector. 

The  De  Forest  patent,  No.  841,386,  for  a  detector  for  wireless  telegraph 
apparatus,  is  void  as  inoperative. 

7.  Patents  €=»328 — ^Infringement — ^Detector. 

The  De  Forest  patents.  No.  824,637,  No.  836,070,  No.  867,876,  No.  867,877, 
No.  867,878,  and  No.  979,275,  all  for  detectors  for  wireless  telegraph 
apparatus,  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  New  York. 

Suit  in  equity  by  the  Marconi  Wireless  Telegraph  Company  of  Amer- 
ica against  the  De  Forest  Radio  Telephone  &  Telegraph  Company. 
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Decree  for  complainant,  and  dismissing  counterclaim,  and  defendant 
appeals.    Affirmed. 

For  opinion  below,  see  236  Fed.  942. 

The  plaintiff  (hereinafter  called  Marconi)  brought  this  action  against  de- 
fendant (hereinafter  called  De  Forest)  alleging  infringement  of  claims  1  and 
37  of  patent  dated  November  7,  1905,  Issued  on  application  of  John  Ambrose 
Fleming,  filed  April  19,  1905  (No.  808,684).    The  claims  in  suit  are  as  follows: 

"1.  The  combination  of  a  vacuous  vessel,  two  conductors  adjacent  to,  but 
not  touching,  each  other  in  the  vessel,  means  for  heating  one  of  the  conduc- 
tors, and  a  circuit  outside  the  vessel  connecting  the  two  conductors." 

*'37.  At  a  receiving  station  in  a  system  of  wireless  telegraphy  employing 
electrical  oscillations  of  high  frequency,  a  detector  comprising  a  vacuous 
vessel,  two  conductors  adjacent  to,  but  not  touching,  each  other  in  the  vessel, 
means  for  heating  one  of  the  conductors,  a  circuit  outside  of  the  vessel  con- 
necting the  two  conductors,  means  for  detecting  a  continuous  current  in  the 
circuit,  and  means  for  impressing  upon  the  circuit  the  received  oscillations.'* 

After  action  begun,  plaintiff  entered  a  disclaimer  "to  the  combination  of 
elements  set  forth  in  claim  1,  ♦  ♦  ♦  except  as  the  same  are  used  in  con- 
nection with  high-frequency  alternating  electric  currents  or  electric  oscilla- 
tions of  the  order  employed  in  Hertzian  wave  transmission,"  and  also  to 
certain  words  of  the  specification  referring  to  low  frequency  currents. 

Action  was  brought,  not  only  against  the  present  appellant,  but  Dr.  Lee  De 
Forest  individually.  The  \A\l  as  to  him  was  dismissed,  and  no  appeal  taken 
thereto.  Defendant  answered,  and  set  up  a  counterclaim  (practically  a  sepa- 
rate action),  alleging  that  Marconi  had  infringed  and  was  infringing  certain 
claims  (not  necessary  to  specify)  of  the  following  patents  belonging  to  defend- 
ants, viz.  Nos.  867,876,  867,877,  867,878,  and  979,276,  which  four  Issues  resulted 
from  division  of  a  single  application  filed  February  2,  1905.  The  counterclaim 
alleged,  further,  infringement  of  patents  Nos.  824,637  and  836,070.  Of  these, 
836,070  is  a  division  of  an  application  thought  to  cover  both  inventions  and 
filed  January  18,  1906.  Defendant  also  counterclaimed  upon  i>atent  841,386, 
application  filed  August  27, 1906.  Thus  the  counterclaim  was  tried  on  the  fore- 
going seven  patents,  of  which  the  first  four  antedate  Fleming.  The  counter- 
claim, however,  also  set  up  two  other*  patents.  Nos. '841,387  and  879,532,  both 
of  date,  not  only  later  than  Fleming,  but  later  than  any  of  the  other  and 
above  enumerated  patents.  As  to  these  plaintiff  permitted  defendant  to  take 
a  decree  at  or  shortly  before  trial. 

The  lower  court  (Mayer,  J.)  held  that  De  Forest  had  infringed  both  the 
claims  In  suit  of  the  Fleming  patent,  and  that  Marconi  had  not  infringed  any 
of  the  claims  of  the  patents  set  up  in  the  counterclaim  and  not  confessed.  All 
of  defendant's  patents  had  been  issued  on  applications  of  Dr.  Lee  De  Forest, 
and  will  hereinafter  be  referred  to  collectively  as  the  De  Forest  patents. 
From  a  decree  granting  injunction  on  the  Fleming  patent,  and  dismissing  the 
counterclaim,  De  Forest  took  this  appeal. 

Frederick  P.  Fish,  of  New  York  City  (Philip  Famsworth,  Harrison 
F.  Lyman,  and  George  F.  Scull,  all  of  New  York  City,  on  the  brief),  for 
appellant. 

J.  Edgar  Bull,  of  New  York  City  (L.  F.  H.  Betts  and  Ramsay  Ho- 
guet,  both  of  New  York  City,  on  the  brief),  for  appellee. 

Before  COX,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  The  sub- 
ject-matter of  this  action  is  a  "detector."  That  word  will  be  used  in 
this  decision  as  signifying  any  device,  or  piece  of  apparatus,  which, 
when  energized,  actuated,  or  acted  upon  by  or  by  means  of  the  so- 
called  Hertzian  waves,  enables  man,  through  the  senses  of  hearing  or 
sight,  to  understand  signals  based  upon  the  intentionally  regulated  emis- 
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sion  or  propagation  of  the  waves  aforesaid.  The  patent  of  the  bill  is 
said  to  cover  and  protect  a  detector,  hereinafter  called  the  "Fleming 
valve."  Defendant  uses  a  detector  which  it  calls  the  "audion."  Plain- 
tiff asserts  that,  while  the  audion  may  be  for  some  practical  purposes 
an  improvement  on  the  Fleming  valve,  it  is  nevertheless  an  infringe- 
ment, and  it  has  given  evidence  of  faith  in  its  own  theory  by  admitting 
infringement  of  the  two  patents  (hereinabove  specified)  which  essential- 
ly describe  one  form  of  audion — ^known  herein  as  the  "three-elactrode" 
apparatus. 

Defendant,  not  content  with  this  admission,  insists:  (a)  That  the 
Fleming  valve  was  not  patentable,  considering  the  state  of  the  art  at 
date  of  application ;  (b)  that  the  valve  and  the  audion  utilize  and  depend 
for  efficacy  upon  wholly  different  operations  of  nature ;  and  (under  its 
counterclaim)  (c)  that  the  De  Forest  patents  still  in  suit  cover  devices 
in  principle  identical  from  the  earliest  to  the  latest,  which  patents  Mar- 
coni has  infringed  by  using  a  device  named  by  the  defendant  the  "two- 
electrode"  audion. 

It  is  said  that  Dr.  De  Forest  disclosed  by  his  earlier  patents,  and 
before  Fleming  filed  his  application,  a  theory  which,  reduced  to  prac- 
tice, resulted  in  the  perfected  audion  of  the  confessed  patents,  where- 
fore the  device  of  every  one  of  the  De  Forest  patents  is  (by  defendant's 
witnesses)  called  an  audion,  although  that  word  was  not  coined  until 
shortly  before  applications  for  the  confessed  patents  were  filed.  To 
paraphrase  an  argument,  it  is  said  that  Marconi  cannot  logically  con- 
fess judgment  under  two  patents,  and  yet  deny  infringement  of  the 
earliest  De  Forest  inventions,  because  they  all  constitute  a  connected, 
logical,  coherent  development  of  a  single  inventive  thought  or  applica- 
tion of  a  scientific  theory. 

[1]  These  contentions  have  opened  the  door  (without  objection,  or 
very  little)  to  a  mass  of  opinion  evidence,  which  in  our  judgment  is  of 
no  legal  value.  Much  of  this  record  arises  out  of  the  mystery  still 
notoriously  enveloping  the  wave  movements  of  the  imponderable  ether; 
that  is,  out  of  the  nature  of  phenomena  by  which  none  of  our  five  senses 
are  directly  affected.  It  consists  of  opinions  or  theories  concerning 
such  phenomena — opinions  necessarily  subject  to  revision,  perhaps  in  a 
few  months.  The  principal  producer  of  such  evidence  (if  it  can  be  so 
called),  Mr.  Pickard,  for  the  defendants,  admitted  rei>eatedly  that  the 
views  he  advanced  on  the  witness  stand  he  had  not  entertained  a  little 
time  earlier,  though  he  had  apparently  given  his  abandoned  theories 
more  publicity  than  normally  attaches  to  testimony  in  a  patent  cause. 
He  would  probably  be  the  last  to  assert  that  his  present  opinions  are 
final,  even  for  himself.  To  call  such  theorizing  evidence  is  a  misuse 
of  the  word ;  for  the  patent  law  can  deal  little  in  such  matters.  Nei- 
ther a  process  of  nature  nor  the  discovery  thereof  is  patentable.  Man- 
made  statutes  permit  to  be  protected  and  monopolized  only  some  per- 
ceptible means  or  certain  method  of  harnessing  or  utilizing  forces, 
however  mysterious,  uncertain,  or  perhaps  incomprehensible.  The 
only  question  in  this  case  is  whether  some  known  operations  of  nature 
were,  by  proved,  tangible,  and  visible  implements,  harnessed  and  made 
useful ;  if  so,  he  who  first  did  it  may  be  protected  in  what  he  did  in  ac- 
cordance with  statute  laws. 
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Why  a  given  device  works,  or  the  theory  of  its  functioning  is  a 
fascinating  inquiry;  but,  unless  that  "why"  can  be  proved  within  the 
very  modest  limits  of  legal  evidence,  opinion  evidence  becomes  the 
rampant  speculation  of  this  transcript.  It  is  usually  impossible  for 
trial  courts  to  limit  opinion  evidence  (for  fear  of  losing  something  of 
value),  but  efforts  in  that  direction  are  much  needed  in  the  interest  of 
celerity  and  clarity.  Counsel  introducing  experts  who  use  the  witness 
chair  as  a  rostrum  confer  no  benefit  on  their  clients. 

The  Fleming  valve  as  a  detector  confessedly,  and  the  actual  com- 
mercial "audion"  (as  we  are  convinced)  consist  essentially  in  the  utiliza- 
tion by  visible  and  tangible  means  of  what  has  long  been  known  as  the 
"Edison  effect."  which  means  the  fact  that,  when  there  is  introduced 
into  the  ordinary  incandescent  electric  lamp  bulb  an  electrode  other 
than  the  incandescent  filament  (such  unheated  electrode  being  connected 
with  the  positive  terminal  of  the  lamp),  a  current  flows  from  the  in- 
candescent electrode  to  the  cold  one,  in  such  wise  that  variation  in  the 
electromotive  force,  producing  incandescence,  will  be  reflected  or  re- 
produced in  the  circuit  connected  with  the  cold  electrode,  such  varia- 
tions being  capable  of  measurement  by  a  galvanometer.  Edison,  Patent 
No.  307,031. 

Utilization  of  the  Edison  effect  does  not  mean  that  the  use  of  Edi- 
son's apparatus  or  any  modification  thereof  as  a  detector  was  easy  or 
simple.  The  admitted  fact  that  years  passed,  and  detectors  of  various 
kinds  from  the  coherer  to  the  crystal  acquired  vogue,  before  any  one 
thought  of  using  Edison's  curiosity  of  electricity  for  the  discovery  or 
translation  of  Hertzian  waves,  is  proof  enough  on  this  point.  Fleming 
was  the  first  to  disclose  afi  apparatus  for  this  purpose.  His  si>ecifica- 
tion  declares  that  he  "rectifies"  the  alternating  current  transmitted 
from  tbe  antenna.  Defendant's  witnesses  declare  that  rectification 
means  converting  "the  received  alternating  current  into  direct  cur- 
rents," and  they  spend  much  time  in  attacking  Fleming's  theory  of  the 
operation  of  his  own  device. 

[2]  But  the  law  is  not  concerned  with  why  the  process  called  recti- 
fication takes  place,  or  how  it  is  accomplished,  further  than  to  observe 
that  variations  in  group  frequencies  of  an  alternating  current  passing 
through  an  incandescent  lamp  filament  produce  in  a  manner  analogous 
to  the  observed  Edison  effect  a  direct  pulsating  or  intermittent  current 
in  the  cold  electrode  circuit,  and  that  these  pulsations  or  intermittances 
mark  the  kind  of  current  whose  varying  energies  can  be  read  with  a 
galvanometer  or  a  telephone.  Whether  Mr.  Fleming's  theories  of  rec- 
tification were  right  or  not  has  nothing  to  do  with  the  question  of  in- 
vention or  validity.  The  patentee  may  not  understand  his  own  mecha- 
nism ;  but  if  he  shows  and  describes  it,  and  it  produces  a  new  result, 
the  law  is  satisfied.  Van  Epps  v.  United,  etc.,  Co.,  143  Fed.  at  page 
872,  75  C.  C.  A,  77,  Therefore  the  first  question  (as  stated  by  appel- 
lee) is  substantially  this :  Was  it  invention  to  use,  "as  a  detector  of 
wireless  waves,  an  Edison  hot  and  cold  electrode  lamp"?  This  is  a 
question  of  fact,  and  we  arrive  at  the  conclusion  of  the  lower  court 
that  at  the  date  of  Fleming's  application  it  was  not  known  to  men 
skilled  in  the  radio  art  that  a  rectifier  would  act  as  a  detector,  or  that 
anything  that  would  rectify  oscillations  of  low  frequency  could  rectify 
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waves  of  the  order  used  in  radio  communication.  Edison's  patent  stated 
a  fact  and  suggested  a  tantalizing  mystery,  because  even  he  did  not 
pretend  to  state,  or  assert  that  he  knew,  why  his  "effect"  took  place. 
His  disclosure  remained  (so  far  as  we  can  discover  from  this  record) 
a  laboratory  problem  until  Fleming  applied  it  (whether  with  a  wrong 
theory  or  a  right  one  is  immaterial)  to  a  new  and  very  practical  field 
of  usefulness. 

[3]  While  "invention"  is  a  word  the  definition  of  which  the  courts  do 
not  attempt  (McClain  v.  Ortmayer,  141  U.  S.  at  page  427,  12  Sup.  Ct. 
76,  35  L.  Ed.  800),  many  of  the  elements  contributing  to  its  significa- 
tion may  be  and  have  been  described ;  there  must  be  more  than  a  theory 
or  mental  concept,  viz.  a  tangible  reduction  to  practice  (Corrington  v. 
Westinghouse,  etc.,  Co.,  178  Fed.  at  page  715,  103  C.  C.  A.  479),  and 
the  transformation  of  a  laboratory  experiment  into  a  successful  and 
useful  mechanical  device  is  evidence  of  such  tangible  reduction  to  prac- 
tice and  of  invention  (Westinghouse,  etc.,  Co.  v.  New  England,  etc., 
Co.,  110  Fed.  753,  49  C.  C.  A.  151).  In  this  case,  while  it  is  true  that 
Fleming's  detector  uses  the  Edison  effect  every  time  it  detects,  the 
step  from  a  toy  to  a  use  suggests  what  was  said  in  Hobbs  v.  Beach, 
180  U.  S.  at  page  392,  21  Sup.  Ct.  at  page  409,  45  L.  Ed.  586,  viz.  that 
while  tliere  was  an  analogy  there  was  not  similarity  between  the  func- 
tions of  the  patented  device  and  of  the  alleged  anticipating  apparatus. 
The  point  is  not  capable  of  much  argument,  the  appeal  is  to  a  kind  of 
conscience,  and  the  court  or  jury  intuitively  and  conscientiously  feel 
either  that  invention  is  absent,  or  that  something  akin  to  genius  is  dis- 
played in  the  visible,  tangible  result  of  the  mental  concept. 

[4]  We  have  no  doubt  that  Fleming's  patent  displays  invention, 
and  of  a  very  meritorious  device.  Assuming,  now,  the  validity  of  the 
patent,  it  is  upon  the  question  of  infringement  that  this  record  has 
been  filled  with  theories,  until  it  is  necessary  to  call  firmly  to  mind  that 
what  is  complained  of  as  an  infringement  is  not  a  theory  or  a  function, 
but  a  thing  compact  of  glass  and  metal,  made  and  sold  by  defendant  as 
the  "three-electrode  audion"  or  "P  N  detector." 

Defendant  insists  that  even  if  Fleming's  patent  is  valid,  even  if  the 
audion  may  exhibit  at  times  the  Edison  effect,  yet,  since  knowledge  of 
that  phenomenon  antedated  Fleming,  they  and  all  the  world  can  avail 
themselves  of  Edison's  knowledge,  even  in  detectors,  if  their  detectors 
function  in  a  different  way  or  produce  substantially  different  results 
from  those  of  Fleming  (Machine  Co.  v.  Murphy,  97  U.  S.  120,  24  L. 
Ed.  935).  Accordingly  it  is  asserted  that  the  audion  is  not  merely  an 
incandescent  light  bulb  with  two  cold  electrodes  (instead  of  one)  inside 
it,  but  an  apparatus  in  which  the  bulb  contains  "a  substantial  amount 
of  gaseous  medium"  essential  to  operation  of  the  device,  and,  further, 
that  a  certain  arrangement  of  circuits,  the  use  of  condensers,  and  the 
introduction  of  a  battery  into  the  cold  electrode  circuit,  are  all  elements 
which  in  combination  constitute  the  audion,  produce  the  "audion  ef- 
fect," and  render  the  completed  whole  a  different  thing  from  anything 
Fleming  thought  of. 

The  "audion  effect"  is  more  specifically  this.  The  battery  circuit 
produces  a  constant  current  through  the  telephone.  The  input  or  ar- 
riving oscillations,  passing  through  a  condenser,  and  thence  from  in- 
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candescent  filament  (and  grid)  to  the  battery  circuit,  would  not  of 
themselves  be  normally  strong  enough  to  excite  the  telephone ;  but  they 
can  and  do  produce  changes  in  the  battery  current  sufficient  for  that/ 
purpose.  They  (so  to  speak)  pull  a  trigger,  and  this  trigger  action  is 
the  audion  effect,  wherefore  the  audion  is  not  a  rectifier,  but  an  "am- 
I^ifier."  It  seems  clear  to  us  that  some  of  the  foregoing  is  disingenu- 
ous, and  more  immaterial.  The  "gaseous  medium"  of  the  audion  is 
nothing  but  the  commercial  vacuum  of  the  ordinary  electric  light  bulb 
— air  being  a  gas,  and  the  bulb  containing  some  residual  air.  In  other 
words,  defendant  uses  the  same  "vacuous  vessel"  that  Fleming  does. 

As  for  the  "trigger  action,"  "audion  effect,"  and  such-like  clever 
phrases,  they  merely  hide  the  real  inquiry,  viz.  how  do  the  high  fre- 
quency oscillations,  or  any  part  of  them,  or  their  electrical  result  or 
influence,  get  into  the  indicator  or  battery  circuit,  no  matter  what  they 
do  after  arrival?  Plainly  it  is  done  just  as  in  the  Fleming  valve.  This 
is  the  one  act,  or  step,  which  is  essential  to  either  a  valve  or  an  audion 
being  a  detector,  and  Fleming's  invention  consisted  in  producing  a  de- 
tector, which  Edison  did  not  do.  A  detector  must  act  on  alternating 
currents.  This  it  is  that  makes  defendant  an  infringer  by  the  manu- 
facture and  sale  of  what  may  be,  and  probably  is,  an  improved  detector. 

[6]  The  contention  that  Fleming's  patent,  whatever  its  original  merit 
or  lack  thereof,  was  voided  by  an  unlawful  disclaimer,  is  without  sub- 
stance. The  mistake  (if  there  was  one)  was  in  claiming  something  not 
needed,  and  the  disclaimer  abandoned  what  was  not  wanted,  without 
broadening  or  enlarging  any  claim ;  it  also  left  the  claims  fully  support- 
ed by  the  original  specification.  No  injury  to  defendant,  or  any  one 
else,  is  shown.  The  procedure  is  within  Carnegie  Steel  Co.  v.  Cambria 
Iron  Co.,  185  U.  S.  403,  22  Sup.  Ct.  698,  46  L.  Ed.  968,  and  our  former 
decisions  in  Simplex,  etc.,  Co.  v.  Pressed  Steel  Co.,  189  Fed.  70,  110 
C.  C.  A.  634,  and  Strause,  etc.,  Co.  v.  Crane  Co.,  235  Fed.  at  page  129, 
148  C.  C.  A.  620. 

[6,  7]  The  position  of  defendant  in  respect  of  the  counterclaim  pat- 
ents has  been  given,  but,  as  put  by  counsel,  it  is  as  follows : 

'*De  Forest  was  the  first  inventor  of  a  detector  comprising  a  local  circuit, 
containing  a  battery  and  a  telephone,  this  circuit  having  terminal  electrodes 
in  a  gaseipus  medium  such  as  air,  made  conductive  by  electrode  heating  by 
electric  means." 

This  is  not  the  whole  thesis,  but  it  is  enough  for  present  purposes. 
The  position  thus  defined  amounts  to  asserting  that,  if  defendant  can 
show  that  the  inventor  had  one  thought  running  through  his  mind, 
and  produced  a  series  of  patents  for  what  from  time  to  time  appeared 
to  him  the  best  current  embodiments  of  that  thought,  therefore  any  one 
who  constructs  another  apparatus,  utilizing  the  same  theory  of  action, 
must  be  an  infringer  of  the  whole  line  of  patents. 

While  not  accepting  such  view  of  the  law,  we  shall  first  ascertain 
what  visible  objects  plaintiff  has  made,  sold,  or  used  which  are  said  to 
infringe  the  counterclaim  patents.  The  detectors  called  by  defendant 
"Marconi's  earlier  infringement"  or  the  "two  electrcKie  audion"  are 
especially  complained  of,  though,  since  it  is  agreed  that  the  "two"  and 
"three  electrode  audions"  operate  on  the  same  basic  principle,  no  rea- 
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son  appears  why  defendant  must  not  contend  that  the  same  things 
which  admittedly  infringe  the  confessed  patents  also  infringe  all  the 
counterclaim  patents. 

But,  even  on  defendant's  summary  of  these  De  Forest  patents,  there 
can  be  no  infringements  if,  as  matter  of  fact,  the  patentee  (1)  was  not 
the  first  to  disclose  a  detector  with  the  enumerated  characteristics ;  or 
(2)  never  disclosed  or  patented  as  an  element  of  his  device  "terminal 
electrodes  in  a  gaseous  medium  such  as  air" ;  or  (3)  if  the  devices  of 
the  counterclaim  patents  still  in  suit  are  for  any  reason  different  in 
kind  from  those  covered  by  the  confessed  patents;  or  (4)  if  the  patents 
in  suit  on  the  counterclaim  are  inoperative  or  invalid. 

(1)  De  Forest  was  certainly  not  the  first  to  disclose  or  invent  a  de- 
tector comprising  a  local  circuit  containing  a  battery  and  a  telephone, 
and  we  find  it  true  that  the  so-called  **two-electrode  audion"  is  no 
more  than  a  Fleming  valve  with  and  in  a  circuit  with  adjuncts  ante- 
dating both  De  Forest  and  Fleming. 

(2)  The  expression  **gaseous  medium,  such  as  air,"  is  an  endeavor 
to  conceal  what  we  regard  as  the  plain  disclosure  of  all  the  counter- 
claim patents  based  on  original  applications  dated  February  2,  1905, 
and  January  18,  1906,  viz.  that  the  patentee's  fundamental  concept  was 
to  produce  conductivity  by  heating.  He  thought  and  taught  that  heated 
air,  or  the  heated  gases  of  (e.  g.)  halogen  salts,  when  the  point  of  dis- 
association  into  positive  and  negative  ions  was  reached,  produced  a 
medium  favorable  to  conductivity.  Neither  of  plaintiff's  devices  oper- 
ates on  any  such  principle ;  whether  there  is  any  merit  in  De  Forest's 
disclosure  is  immaterial. 

(3)  We  agree  with  the  court  below  that  the  radical  difference  be- 
tween the  disclosures  of  the  first  six  counterclaim  patents  and  any- 
thing shown  to  have  been  used  by  Marconi  is  apparent  on  inspection; 
because  none  of  De  Forest's  devices  utilize  a  commercial  vacuum,  or 
what  defendant's  expert  called  a  vacuum  of  the  order  of  an  ordinary 
electric  light. 

(4)  The  seventh  counterclaim  patent  (841,386)  is  proved  to  be  inoper- 
ative. The  patentee  declares  that  by  "suitably  varying  the  length  of 
interelectrode  medium"  he  can  make  the  audion  "per  se  selectively  re- 
sponsive." Assuming  this  last  phrase  to  mean  "make  it  work,"  de- 
fendant at  the  trial  did  not  do  it,  and  we  think  refused  to  try. 

It  follows  from  the  foregoing  that  we  hold  patent  No.  841,386  void, 
and  all  the  other  patents  of  the  counterclaim  (still  in  suit)  not  infringed. 

It  is  not  often  that  any  case  contains  so  much  history  as  does  this 
one.  It  is  true  that  Dr.  De  Forest,  through  the  whole  line  of  the  coun- 
terclaim patents,  sought  after  a  commercially  useful  detector,  and  ulti- 
mately produced  one;  but  it  is  not  true  that  he  consistently  followed 
one  concept  or  theory  and  tried  to  reduce  that  to  practice.  He  began 
with  the  heated  gas  theory ;  he  ended  with  the  three-electrode  audion, 
employing  the  commercial  vacuum,  and  before  he  produced  that  suc- 
cess he  learned  of  Fleming's  invention  and  the  latter's  address  before 
the  Royal  Society.  He  promptly  used  the  knowledge  so  acquired,  and 
it  is  the  endeavor  to  connect  these  differing  lines  of  effort  and  conceal 
their  lack  of  normal  connection  that  has  produced  the  theorizing  of  this 
record,  and  also  the  persistent,  use  of  the  word  "audion"  as  applied 
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even  to  the  earliest  De  Forest  patents,  which  are  of  dates  before  that 
word  was  coined. 

Among  the  curiosities  of  evidence  in  this  record  are  numerous  ex- 
tracts from  technical  periodicals  giving  the  opinions  of  tho  authors 
on  the  subject-matter  of  this  suit.  One  from  The  Electrician,  of  No- 
vember 21,  1913,  is  a  just  comment  on  the  cause: 

**We  think  that  Dr.  De  Forest  might  be  more  generous  in  his  acknowledg- 
ment of  the  work  of  Dr.  J.  A.  Fleming.  Our  readers  generally  will  probably 
agree  that  the  audion,  although  differing  widely  from  the  Fleming  valve,  is 
an  offshoot  of  it" 

The  decree  below  is  affirmed,  with  costs. 

(243  Fed.  567) 

FIZZELL  V.  LOURIE  MFG.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  10,  1917.) 

No.  2194. 

Patents  ^=»32S— Validity  and  Infringement— Tire  Setter. 

The  Henderson  &  Lourie  patent,  No.  933,834,  for  an  edge-grip  tire  setter, 
was  not  anticipated,  and  discloses  patentable  invention  and  utility ;  claims 
2,  3,  and  5  also  held  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  Illinois. 

Suit  in  equity  by  the  Lourie  Manufacturing  Company  against  Rob- 
ert Fizzell.    Decree  for  complainant,  and  defendant  appeals.    Affirmed. 

Taylor  E.  Brown,  of  Chicago,  111.,  for  appellant. 
W.  Clyde  Jones,  of  Chicago,  111.,  for  appellee. 

Before  MACK,  ALSCHULER,  and  EVANS,  Cirpuit  Judges. 

MACK,  Circuit  Judge  This  is  an  appeal  from  the  decree  of  the 
District  Court,  granting  an  injunction  and  accounting  for  the  alleged 
infringement  of  claims  2,  3,  and  5  of  letters  patent  No.  933,834,  grant- 
ed September  14,  1909,  to  Henderson  and  Lourie,  on  an  application 
filed  January  17,  1906,  for  an  edge-grip  tire  setter.  These  claims  are 
as  follows  : 

**2.  In  a  tire  setter,  the  combination  of  gripping  blocks  provided  with  means 
for  engaging  the  edge  of  the  tire,  and  means  for  yieldingly  supporting  the 
blocks  to  conform  to  the  curvature  of  the  tire ;  said  means  comprising  a  yield' 
ing  support  on  which  said  blocks  rest  and  adapted  to  be  engaged  by  the  tire." 

"3.  In  a  tire  setter,  the  conAination  of  gripping  blocks  provided  with  means 
for  engaging  the  edge  of  the  tire,  and  a  plate  on  which  the  blocks  rest  with 
their  rear  ends;  said  plate  being  jdeldlngly  supported  and  adapted  to  be 
depressed  by  the  tire  to  adjust  the  blocks  to  the  curvature  of  the  tire." 

"5.  In  a  tire  setter,  the  combination  of  a  frame,  a  stationary  head  block 
secured  thereon,  a  second  head  block  movable  on  the  frame,  gripping  blocks 
movable  in  said  head  blocks,  a  hydraulic  press  mounted  upon  the  frame  and 
provided  with  a  piston  rigidly  connected  with  the  movable  head  block,  mteans 
for  moving  each  pair  of  gripping  blocks  in  unison  and  relatively  to  their  re- 
spective head  blocks,  and  means  adjacent  to  said  means  for  moving  the  grip- 
ping blocks  whereby  fluid  is  forced  into  said  hydraulic  press  to  impart  move- 
ment to  said  head  blocks." 

6=»Por  other  cohM  see  fiame  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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The  following  drawings  will  assist  in  the  understanding  of  the  is- 
sues: 
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Various  methods  are  used  for  setting  steel  tires  on  vehicle  wheels, 
the  object  of  all  being  to  contract  the  circumferential  length  of  the 
tire,  so  that  it  will  firmly  grip  the  felloe  of  the  wheel  and  be  securely 
held  there  by  friction.  The  oldest  method,  and  one  which  is  still  in 
limited  use,  is  hot  setting  by  hand.  This  consists  in  removing  the  tire 
from  the  wheel,  reducing  its  diameter  to  the  desired  length  by  cutting 
out  a  piece,  wdding  its  ends  together,  and  heating  the  tire  so  that  it 
may  be  slipped  over  the  felloe.  As  the  tire  cools,  it  contracts  and 
grips  the  felloe  firmly. 

The  oldest  method  of  setting  tires  by  machine  is  the  face-grip  meth- 
od. This  process  does  away  with  the  necessity  for  cutting  and  weld- 
ing. The  tire  is  removed  from  the  wheel  and  usually  heated  at  a  point 
on  its  periphery.  This  heated  portion  is  clamped  between  jaws,  which 
grip  the  tire  on  its  inner  side  or  face,  and  which  are  forced  towards 
each  other  by  mechanical  means,  so  as  to  upset  or  compress  the  metal 
between  the  two  sets  of  jaws. 

More  recently  cold-setting  machines  capable  of  setting  the  tire  while 
on  the  wheel  have  come  into  use.  These  machines  are  of  two  sorts, 
edge-grip  and  full-circle.  In  the  latter,  the  upsetting  mechanism,  con- 
sisting usually  of  hydraulically  actuated  cylinders,  is  applied  radially 
at  a  plurality  of  points  on  the  tire,  so  that  the  inward  motion  of  the 
pistons  compresses  the  tire  and  causes  it  to  fit  the  felloe  snugly.  As 
these  full-circle  tire  setters  are  large  in  size  and  comparatively  expen- 
sive, they  are  used  chiefly  in  wheel  factories  and  are  found  in  only  a 
few  larger  blacksmith  shops. 

The  machines  of  the  edge-grip  type,  to  which  the  patent  in  suit  be- 
longs, are  simpler  and  less  expensive.  The  upsetting  occurs  at  one 
place  only,  and  is  produced  by  two  pairs  of  gripping  jaws,  which  en- 
gage the  edges  of  the  tire,  and  which,  when  moved  toward  each  other, 
cause  the  tire  between  the  two  pairs  of  jaws  to  be  compressed  or  upset, 
so  that  its  circumferential  length  is  reduced,  with  the  result  that  it  will 
fit  more  closely  about  the  felloe. 

"The  object  of  the  invention"  in  suit,  according  to  the  specifications, 
"is  to  so  construct  an  edge-grip  tire  setter  that  it  can  be  operated  by 
hydraulic  pressure.  A  further,  object  is  to  provide  improved  means  for 
adjusting  the  gripping  blocks,  so  as  to  conform  to  any  shape  and  dia- 
meter of  the  wheel."  The  machine,  as  described  in  the  specifications, 
consists  of  two  blocks  or  heads,  a  fixed  head  2  and  a  movable  head  5, 
mounted  on  a  frame.  These  heads  are  spaced  and  held  apart  by  a  coil- 
ed spring  14.  To  allow  tires  to  be  set  firmly  in  the  machine,  the  head 
blocks  are  provided  at  either  side  with  projecting  jaws  18  and  19,  The 
oblique  inner  edges  of  each  jaw  incline  towards  each  other  and  towards 
the  outer  ends  of  the  heads,  so  that  they  form  a  converging  channel. 
In  this  channel  is  inserted  a  pair  or  set  of  gripping  blocks  or  jaws  W, 
which  are  wedge  shape  and  adapted  for  engagement  with  the  beveled 
inner  surfaces  of  the  projecting  jaws.  When  the  gripping  jaws  are 
moved  longitudinally  outward  with  respect  to  the  head  block  on  which 
they  are  mounted,  they  will  be  forced  inwardly  on  account  of  the  ob- 
lique surfaces  of  the  projecting  jaws,  and  the  teeth  on  the  gripping 
jaws  will  engage  the  edges  of  the  tir^.    This  longitudinal  movement. 
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with  its  resulting  lateral  movement,  is  effected  by  means  of  levers  S2, 
fulcrumed  in  each  of  the  heads  and  provided  with  upright  jaws  2^a, 
which  engage  with  pins  23  on  the  under  side  of  the  gripping  blocks. 
Each  lever  is  adapted  to  operate  one  set  of  gripping  jaws,  so  that  each 
set  will  move  in  unison  upon  the  head  which  suppK)rts  it 

The  inner  ends  of  the  gripping  blocks  rest  on  the  plate  17,  which 
bridges  the  gap  between  the  two  head  blocks ;  the  outer  ends  rest  upon 
a  transverse  bar  ^4»  which  is  supported  by  a  U-plate  26  attached  to  the 
upper  end  of  a  yielding  spring-controlled  bar  25,  When  a  wheel  is 
placed  in  the  machine  between  the  gripping  blocks,  it  will  rest  at  its 
bottom  or  lowermost  point  upon  the  supporting  plate ;  while  the  rising 
arc' of  the  tire  will  strike  the  bar  24,  forcing  it  down  until  the  arc  of 
the  gripping  jaws  substantially  coincides  with  the  arc  of  the  tire^  so 
that  the  teeth  on  the  jaws  will  properly  grip  the  tire.  After  the  grip- 
ping blocks  have  thus  been  adjusted  to  the  curvature  of  the  tire,  and, 
by  means  of  the  longitudinal  or  wedging  action  above  described, 
brought  into  preliminary  gripping  engagement  therewith,  the  movable 
head  block  2  is  drawn  towards  the  stationary  head  block  S  by  hydraulic 
force. 

A  hydraulic  press,  consisting  of  the  cylinder  4  and  piston  6,  is  mount- 
ed upon  the  frame.  The  piston  6  is  provided  with  the  cross-head  7, 
which  is  connected  with  the  movable  head  by  parallel  rods  9,  placed  at 
each  side  of  the  heads  2  and  3,  and  extending  through  sleeves  on  the 
side  of  each  head.  Liquid  for  operating  the  press  is  obtained  from 
the  tank  61,  which  is  connected  by  the  transversely  arranged  cylinder 
39  and  the  passage  4f  with  the  cyHnder  4,  in  order  that  the  liquid  may 
be  admitted  back  of  the  piston  6  so  as  to  drive  it  forward.  This  for- 
ward action  is  communicated  through  the  cross-head  7  and  the  rods  9 
to  the  movable  block,  which  is  thus  drawn  toward  the  stationary  head. 
The  pressure  required  to  drive  the  liquid  into  the  cylinder  4  is  afforded 
by  means  of  a  screw  piston  4^,  44,  operated  by  a  crank  arm  47,  or  by 
a  ratchet  arm  60,  both  of  which  are  placed  near  or  adjacent  to  the  lev- ' 
ers  22  so  that  one  operator  can  conveniently  operate  both. 

The  machine  used  by  the  defendant  and  manufactured  by  the  Keo- 
kuk Hydraulic  Tire  Setter  Company,  which  is  alleged  to  infringe  the 
patent  in  suit,  is  of  the  same  general  type  and  style  as  the  patented  ma- 
chine. It  is  an  edge-grip  tire  setter  with  a  movable  head  block  3  and 
a  stationary  head  block  2,  with  hydraulic  means  of  drawing  the  heads 
together,  with  gripping  blocks  10,  11,  mounted  upon  the  heads  and 
capable  of  a  wedging  movement  therein  and  of  adjustment  to  the  cur- 
vature of  the  tire  to  be  upset.  The  machines,  however,  are  not  similar 
in  all  respects.  The  adjustment  of  the  gripping  blocks  to  the  periphery 
of  the  tire  in  the  defendant's  machine  and  the  preliminary  gripping  of 
the  tire  is  effected  in  a  somewhat  different  manner.  The  gripping 
blocks  do  not  rest  directly  on  the  head  blocks,  but  are  mounted  on 
plates  30,  there  being  one  such  plate  for  each  set  of  gripping  blocks. 
Unlike  the  patent  in  suit,  in  which  the  outer  ends  of  the  gp^pping 
blocks  are  normally  held  up  and  are  depressed  to  fit  the  curvature  of 
the  tire,  in  the  defendant's  machine,  the  outer  ends  of  the  blocks  must 
be  raised  in  order  to  conform  to  the  arc  of  the  tire ;  while,  in  the  pat- 
ented structure,  the  outer  ends  of  the  blocks  are  depressed  by  the 
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weight  of  the  wheel,  in  the  defendant's  machine  they  are  elevated  by 
the  vertical  plungers  ^7,  which  slide  vertically  within  the  tubular  set- 
ting levers  26,  and  are  adapted  to  be  forced  upward  by  the  foot  lever 
connections  25,  22,  and  ^4-  The  effect  of  the  foot  pressure  upon  the 
bar  2Ji,  will  be,  first,  to  raise  the  gripping  jaws  to  fit  the  arc  of  the  tire, 
and,  second,  after  the  downward  pressure  of  the  wheel  resists  further 
vertical  motion,  the  setting  levers  26  will  begin  to  move,  their  lower 
ends  being  drawn  together  and  their  upper  ends  cast  apart.  This 
longitudinal  movement  of  the  upper  ends  of  the  setting  levers  carries 
each  of  the  plates  30  with  the  set  of  gripping  blocks  that  rests  upon  it 
outward,  and  thus  produces  the  wedging  action  by  which  the  initial 
gripping  of  the  tire  is  effected. 

The  position  of  the  movable  and  stationary  head  blocks  in  reference 
to  the  location  of  the  hydraulic  press  is  reversed  on  the  defendant's 
machine.  The  cylinder  of  the  hydraulic  press  is  mounted  on  the  end 
of  the  frame  opposite  the  end  of  the  frame  which  carries  the  fixed 
Mock.  A  filler  block  is  interposed  between  the  piston  P  and  the  mova- 
ble head  block  3,  When  the  hydraulic  fluid  is  admitted  into  the  cylin- 
der in  which  the  piston  moves,  the  piston,  the  filler  block,  and  the 
movable  head  are  caused  to  move  toward  the  fixed  head,  with  the  re- 
sult that  the  distance  between  the  two  heads  is  reduced  and  the  up- 
setting of  the  tire  thereby  brought  about.  Although  the  piston  i$  not 
physically  connected  with  the  movable  block,  mechanically  the  two 
move  together  just  as  they  would  if  they  were  so  connected.  A  plung- 
er pump  is  used  on  the  defendant's  machine  in  place  of  a  screw  dis- 
placer  pump. 

The  defendant  assails  the  validity  of  all  these  claims  in  view  of  the 
prior  art  as  evidenced  by  the  patents  adduced  and  the  prior  public  use 
of  the  West  hydraulic  edge-grip  tire  setter,  and  denies  infringement, 
if  the  claims  should  be  deemed  valid.  Claims  2  and  3  are  essentially 
subcombinations;  the  vital  feature  is  the  means  for  yieldingly  sup- 
porting the  gripping  blocks  or  the  plate  on  which  their  outer  ends  rest, 
so  that  they  may  readily  adjust  themselves  to  the  arc  of  the  tire.  This 
is  a  conception  involving  invention  and  utility.  Is  it  novel  in  view  of 
the  prior  art  and  use  ?  Several  prior  patents  show  means  for  manually 
adjusting  the  gripping  blocks  to  the  periphery  of  the  tire  by  the  in- 
sertion and  advancement  of  wedge-shape  blocks  beneath  them.  Such 
adjusting  means  requiring  the  operator  consciously  to  determine  the 
extent  of  the  adjustment  clearly  do  not  constitute  an  anticipation  of 
the  patented  structure,  in  which  the  supports  of  the  gripping  blocks, 
yielding  to  the  downward  pressure  of  the  wheel,  automatically — that 
is,  without  any  conscious  directive  effort  on  the  part  of  the  operator — 
cause  the  curvature  of  the  blocks  to  conform  substantially  with  the 
curvature  of  the  tire. 

The  defendant's  attack  on  the  novelty  of  the  invention  is  based 
chiefly,  however,  upon  the  public  use  of  the  West  machine.  Each  of 
the  four  gripping  jaws  of  the  West  machine  has  a  spring  applied  to 
hold  its  outer  end  normally,  but  yieldingly,  elevated.  While  the  West 
machine,  therefore,  does  possess  yieldingly  supporting  means  for  its 
gripping  blocks  by  which  the  blocks  are  adjusted  to  the  periphery  of 
the  tire,  it  has  no  single  support  or  plate  for  the  two  gripping  blocks 
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on  the  same  head,  so  that  they  may  be  raised  or  depressed  in  unison, 
but  the  vertical  adjustment  of  each  of  the  four  gripping  blocks  is 
separate  and  independent. 

The  evidence  fully  warrants  the  conclusion  that  this  absence  of  cor- 
relation in  the  vertical  movement  of  the  gripping  on  the  same  head  is 
not  a  minor  defect,  but  a  very  serious  one,  impairing  the  commercial 
value  of  the  machine  and  destroying  its  practical  utility.  When  one  of 
the  springs  is  weak,  when  its  resilience  is  impaired  by  accumulations 
of  dirt  and  waste,  or  when  for  any  other  reason  one  of  the  springs  does 
not  function  properly  while  the  other  spring  on  the  same  head  does, 
the  jaws  will  not  properly  engage  the  tire,  and  the  wheel  will  be  mar- 
red. The  results  obtained  by  the  use  of  the  West  machine  were  so 
unsatisfactory  that  it  was  withdrawn  from  the  market  in  1900.  The 
want  of  correlation,  the  lack  of  connection  between  the  movement  of 
the  gripping  blocks  on  the  same  head,  was  doubtless  one  of  the  chief 
causes  of  its  commercial  failure. 

The  machine  described  in  the  specifications  provides  means  by  which 
the  gripping  blocks  are  not  only  yieldingly  supported,  but  are  yieldingly 
supported  in  such  a  way  that  the  gripping  blocks  on  each  head  move  in 
unison.  This  is  because  the  spring  is  applied  not  to  each  gripping 
block,  but  to  the  U-plate  ^6  which  supports  not  a  single  but  a  pair  of 
gripping  blocks.  This  correlation  of  the  movement  of  the  blocks  in 
pairs  marks  a  distinct  advance  over  the  West  machine,  an  advance 
calculated  to  overcome  the  gravest  objection  to  automatic  adjustment 
through  yielding  supports  and  to  give  commercial  worth  to  a  feature 
theretofore  discarded  as  impracticable  and  valueless.  The  patentees' 
conception  of  the  necessity  for  correlating  the  movement  of  the  jaws 
and  his  provision  of  means  for  accomplishing  this  marked  a  patentable 
advance  in  the  art  over  the  West  machine. 

This  vertical  movement  of  the  gripping  blocks  in  unison  relative  to 
the  head  blocks  is  the  necessary  result  of  the  means  designated  in 
claims  2  and  3— in  claim  2,  a  yielding  support ;  in  claim  3,  a  yieldingl> 
supported  plate;  in  each  instance,  not  for  each  block  separately,  but 
for  each  pair  of  blocks. 

As  to  infringement  of  claims  2  and  3.  These  claims  do  not  embody 
a  pioneer  invention.  As  the  patent  examiner  pointed  out,  invention  lies 
wholly  in  the  character  of  the  means  whereby  the  adjustment  of  the 
gripping  blocks  to  the  periphery  of  the  tire  may  be  automatic.  If  the 
same  result  had  been  accomplished  by  the  defendant  by  substantially 
different  means,  the  charge  of  infringement  would  fail.  But  changes 
in  or  improvements  upon  the  patented  structure,  embodying  the  es- 
sential features  thereof,  utilizing  the  conception  underlying  it,  and  fall- 
ing within  a  fair  range  of  equivalents,  do  not  enable  defendant  to  es- 
cape this  charge.  The  essence  of  the  invention  in  claims  2  and  3  is 
the  yielding  means  by  which  the  gripping  blocks  in  pairs  or  sets  are 
adjusted  to  the  arc  of  the  tire,  an  adjustment  occasioned  by  the  sup- 
porting means  yielding  to  the  downward  pressure  of  the  wheel. 

Defendant  urges  tlmt  yieldingly  supporting  means  constitute  but  a 
specific  kind  of  automatic  adjustment  and  that  as  in  his  view  his  ma- 
chine is  not  automatic,  he  does  not  infringe.  He  fortifies  his  conten- 
tion by  referring  to  the  file  wrapper  to  show  that  claims  for  means  of 
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automatic  adjustment  were  rejected  as  being  too  broad  in  view  of  the 
prior  art.  Conceding  his  construction  of  the  plaintiff's  claims,  defend- 
ant's conclusion  as  to  his  own  machine  does  not  follow.  Despite  the 
fact  that  a  voluntary  act  is  required  initially,  a  process  may  be  none 
the  less  automatic ;  a  machine,  though  started  by  pressing  a  button  or 
moving  a  foot  lever,  may  none  the  less  in  its  operation  respond  to  the 
specification  of  an  autcmiatic  device.  The  yieldingly  supporting  means 
specified  in  claims  2  and  3  are  automatic  in  the  sense  that  the  adjust- 
ment results  frcrni  the  downward  pressure  of  the  wheel  and  not  from 
the  conscious  and  deliberate  measuring  by  or  the  conscious  directive 
effort  of  the  operator.  In  the  defendant's  machine  the  operator  first 
places  his  foot  upon  the  treadle ;  it  is,  however,  through  no  conscious 
directive  effort  or  deliberate  measuring  on  his  part,  but  by  their  con- 
tact with  the  wheel,  that  the  initial  upward  movement  of  the  blocks 
ceases  and  the  lateral  and  longitudinal  movement  begins. 

If  the  foot  pedal  is  pressed  down  before  the  whed  is  inserted,  or  if 
a  heavy  pedal  is  used,  or  a  weight  placed  upon  the  pedal,  the  gripping 
blocks  will  be  lifted  or  elevated,  so  as  to  fit  the  curvature  even  of  the 
smallest  wheel.  When  a  wheel  is  then  placed  in  the  machine,  the  grip- 
ping blocks  will  be  depressed,  just  as  in  the  patent  in  suit,  so  as  to  con- 
form to  the  curvature  of  the  tire.  Counsel  for  the  defendant  them- 
selves suggest  that  weights  would  be  mere  mechanical  equivalents  for 
the  resilient  means  described  in  the  specifications  of  the  patent  in  suit. 
The  evidence  justifies  the  conclusion  that  the  pressure  on  the  foot 
pedal  is  equivalent  to  a  weight.  It  is  to  be  noted  that  the  support  in 
claims  2  and  3,  while  yielding,  is  not,  as  in  other  claims,  elastically 
)rielding;  it  is  not  limited  to  a  spring  yield.  While  at  first  blush  de- 
fendant's method  of  adjustment  appears  markedly  different  from  that 
employed  in  the  patent  in  suit,  in  conception  and  practical  application 
it  is  essentially  the  same.  In  both,  the  gripping  blocks  in  pairs  by  sub- 
stantially equivalent  methods  are  adapted  through  the  longitudinal 
and  lateral  movements  to  the  varying  widths  and  by  the  vertical  move- 
ment to  the  varying  diameters  of  the  wheels.  We  hold  claims  2  and  3 
valid  and  infringed. 

The  validity  of  claim  5  is  assailed  as  a  mere  aggregation  and  as  lack- 
ing in  invention.  The  elements  are  all  old.  Wedge-shape  gripping 
jaws  capable  of  longitudinal  and  lateral  movement,  by  which  the  pre- 
liminary gripping  of  the  tire  is  effected,  are  found  in  numerous  patents. 
In  Francis,  No.  843,392,  and  in  Hackney,  No.  862,471,  means  are  af- 
forded for  the  pair  of  gripping  blocks  to  act  longitudinally  and  laterally 
in  unison.  In  Brooks,  No.  600,117,  Tice,  No.  568,643,  House,  No. 
690,523,  and  Hackney,  No.  862,471,  by  the  insertion  and  advancement 
of  wedges  the  gripping  blocks  may  be  vertically  adjusted  to  conform 
to  the  periphery  of  the  tire,  though  the  adjustment  of  each  block  is 
independent  of  the  adjustment  of  the  other.  Hydraulic  presses  had 
been  used  on  full  circle  machines  for  many  years.  Denham,  No.  717,- 
084.  Smith,  No.  387,823,  for  upsetting  I-bars,  includes  a  hydraulic 
press  to  impart  movement  to  the  movable  block  in  the  direction  of  the 
stationary  blocks.  Hydraulic  means  were  similarly  employed  on  the 
West  hydraulic  tire  setter. 
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But,  until  the  patent  in  suit,  no  one  had  constructed  an  hydraulic 
edge-grip  tire  setter  that  was  efficient  in  operation  or  commercially  suc- 
cessful. The  West  machine  had  three  hydraulic  presses,  each  operat- 
ing independently  of  and  unconnected  with  the  other — one  to  draw 
the  head  blocks  together,  and  one  on  each  side  to  move  the  gripping 
jaws  on  each  head  laterally  so  as  to  engage  the  edges  of  the  tire.  The 
determination  of  the  amount  of  pressure  required  to  effect  a  proper 
engagement  of  the  tire  and  the  blocks  called  for  the  exercise  of  careful 
and  discriminating  judgment  on  the  part  of  the  operator.  If  the  side- 
wise  pressure  is  too  great,  as  is  often  the  case,  the  tire  will  be  kinked 
or  crushed;  if  the  force  is  insufficient,  as  is  frequently  the  case,  the 
side  grips  will  slip  and  mar  the  tire  and  felloe.  The  machine  as  a  whole 
is  complicated,  clumsy,  difficult  to  manipulate,  and  uncorrelated  in  its 
operation ;  that  it  was  a  commercial  failure  and  abandoned  is  not  de- 
nied. 

Defendant  contends,  however,  that  even  if  the  West  machine  is  not 
an  anticipation,  nevertheless  its  use  of  hydraulic  means  to  imparl 
movement  to  the  head  blocks,  in  conjunction  with  the  teachings  of  the 
patents  to  Tice,  Brooks,  House,  Francis,  and  Hackney,  demonstrate 
that  plaintiff's  structure  involves  no  patentable  advance.  The  mere 
substitution  of  manual  for  hydraulic  pressure,  or  hydraulic  for  hand 
power,  does  not  ordinarily  involve  invention.  But  the  novelty  of  claim 
5  lies  in  combining  on  such  a  machine,  in  which  the  initial  gripping 
is  manually  effected,  a  hydraulic  press  for  the  final  gripping  and  for 
drawing  the  head  blocks  together,  means  for  adjusting  the  gripping 
blocks  longitudinally  and  laterally  in  unison  relative  to  their  respective 
head  blocks,  and  accessibly  located  hand  or  possibly  other  power  means 
for  operating  the  hydraulic  press. 

While  the  patent  examiner  originally  rejected  as  a  mere  aggrega- 
tion a  claim  quite  similar  to  claim  5,  he  was  finally  convinced  that  the 
several  elements  did  form  a  combination,  and  that,  in  thus  creating  this 
unitary  structure,  there  was  invention.  The  new  claim  contained  the 
additional  statement  that  the  means  for  operating  the  hydraulic  press 
should  be  adjacent  to  the  means  by  which  the  wedging  action  of  the 
gripping  jaws  is  produced ;  in  our  judgment,  however,  the  grant  was 
also  based  upon  a  justifiable  conviction  that  the  fir-st  action  was  er- 
roneous. The  device  of  claim  5  is  a  unitary  structure,  each  element 
co-operating  with  the  others  in  the  manner  and  for  the  purpose  here- 
inabove stated. 

Support  for  the  ultimate  conclusion  is  found  in  the  fact  that,  despite 
the  patents  to  Brooks  and  Tice,  with  their  means  of  effecting  the  pre- 
liminary gripping  of  the  tire.  Smith's  use  in  1888  of  hydraulic  means  to 
draw  head  blocks  together  for  the  purpose  of  upsetting  I-bars,  and  a 
similar  use  in  the  West  edge-grip  tire  setter,  manufactured  between 
1897  and  1900,  Henderson  and  Lourie,  in  1905,  were  the  first  to  con- 
struct an  effective,  operative,  and  commercially  successful  edge-grip 
tire  setter,  suitable  for  the  ordinary  repair  work  in  a  blacksmith  shop* 
They  first  grasped  the  importance  of  using,  but  limiting  the  use  of, 
hydraulic  power  in  such  machines,  by  not  applying  it  to  obtain  the  pre- 
liminary gripping,  for  which  purpose  such  power  is  dangerous,  because 
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it  may  be  excessive,  but  by  adopting  it  both  to  effect  the  final  grip  and 
then  to  impart  movement  to  the  head  blocks  after  the  engagement  of 
the  tire  with  the  machine  had  been  secured  by  means  of  gripping 
blocks  capable  of  an  exact  and  correlated  adjustment.  The  commer- 
cial success  fortifies  the  strong  presumption  of  validity. 

As  infringement  of  claim  5  was  not  and  could  not  be  controverted, 
if  the  claim  is  valid,  the  decree  must  be  affirmed. 


r243  Fed.  575) 

AilERICAN  SAFETY  DEVICE  CO.  v.  LIEBBL-BINNEY  CONST.  CO. 

(Circuit  Court  of  Appeals.  Third  Circuit.    July  3,  1917.) 

No.  2204. 

"L  Patents  ^=»313— Suit  fob  Infbinqement— Dismissal  on  Motion. 

The  court  has  power  to  dismiss  a  bill  for  infringement  on  motion,  on  the 
ground  that  the  patent  is  void  for  lacli  of  invention  shown  on  its  face; 
but  such  power  should  only  be  exercised  where  the  matter  is  free  from 
doubt,  and  where  invalidity  so  clearly  appears  that  no  testimony  can 
change  its  legal  aspect; 
2.  Patents  ^=»328--VALiDrrT— Scatfold. 

The  Foster  patent.  No.  763,274,  for  a  scaffold.  Is  void  on  its  face  for 
lack  of  Invention,  in  view  of  the  prior  art 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Peimsylvania ;   Charles  P.  Orr,  Judge. 

Suit  in  equity  by  the  American  Safety  Device  Company  against  the 
Liebel-Binney  Construction  Company.  Decree  for  defendant,  and 
complainant  appeals.     Affirmed. 

C.  P.  Goepel,  of  New  York  City,  and  Clarence  P.  Byrnes,  of  Pitts- 
burgh, Pa.,  for  appellant. 

Wallace  R.  Laiie  and  George  Mankle,  both  of  Chicago,  111.,  for  ap- 
pellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  is  a  bill  charging  the  defendant 
with  infringement  of  Letters  Patent  No.  763,274,  issued  June  21, 
1904,  to  Clair  Foster,  and  assigned  to  the  plaintiff.  At  the  opening 
of  the  hearing  the  defendant  moved  to  dismiss  the  cause  on  bill  and 
answer,  upon  the  ground  that  the  patent  is  void  on  its  face.  The  Dis- 
trict Court  granted  the  motion  and  dismissed  the  bill  without  an  opin- 
ion. The  plaintiflF  brings  this  appeal,  specifying  error  to  the  court, 
(1)  in  holding  the  claims  of  the  patent  invalid,  and  (2)  in  so  holding 
upon  the  face  of  the  patent  and  without  taking  proof. 

[1]  Upon  the  matter  of  procedure  it  is  sufficient  to  say,  that  the 
power  of  a  court  in  patent  litigation  to  dismiss  a  bill  on  demurrer  (or 
on  its  modem  equivalent,  a  motion  to  dismiss)  upon  the  ground  that  the 
patent  is  void  for  lack  of  invention  shown  on  its  face,  is  not  open  to 
question.    Victor  Talking  Machine  Co.  v.  Hawthorne  and  Sheble  Mfg. 

C=:>For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Co.  (C.  C.)  168  Fed.  554;  Hogan  v.  Westmoreland  Specialty  Co.,  154 
Fed.  66,  83  C.  C.  A.  178;  Wills  v.  Scranton  Cold  Storage  and  Ware- 
house Co.,  153  Fed.  181,  184,  82  C.  C.  A.  355;  Chinnock  v.  Paterson 
Co.,  112  Fed.  531,  533,  50  C.  C.  A.  384.  If  the  patent  b  manifestly 
invalid  on  its  face,  the  court  may  stop  short  at  the  instrument  and 
dismiss  the  bill  (Brown  v.  Piper,  91  U.  S.  37,  44,  23  L.  Ed.  200),  even 
when  the  question  of  validity  is  not  raised  by  the  pleadings  (Slawson 
V.  Grand  Street  R.  R.  Co.,  107  U.  S.  649,  2  Sup.  Ct.  663,  27  L.  Ed.  576). 

This  is  very  considerable  power,  hence  courts  of  this  circuit  have 
been  careful  to  heed  the  admonition,  that  in  its  exercise  a  court  should 
declare  a  patent  invalid  upon  its  face  only  where  the  matter  is  free 
from  doubt  and  where  invalidity  so  clearly  appears  that  no  testimony 
can  change  its  legal  aspect  Wills  v.  Scranton  Cold  Storage  and  Ware- 
house Co.,  supra ;  Hogan  v.  Westmoreland  Specialty  Co.,  supra. 

We  therefore  approached  the  consideration  in  this  case  with  appro- 
priate caution ;  yet  we  are  forced  to  say,  that  a  careful  study  of  the 
pleadings  and  elaborate  briefs  does  not  alter  the  conviction  reached 
upon  first  view  that  the  patent  is  one,  which,  failing  even  to  suggest 
invention,  shows  invalidi^  on  its  face. 

[2]  The  subject  of  the  patent  is  a  scaffold.  It  consists  simply  of 
pairs  of  steel  cables  hanging  from  outriggers  of  a  building;  cross- 
bars secured  to  each  pair  of  cables  by  bolt  clamps ;  boards  resting  on 
the  cross-bars  forming  a  platform;  the  platform  being  extended  by 
multiplying  the  number  of  cross-bars,  and  being  raised  and  lowered 
by  adjusting  the  bolt  clamps.  The  original  of  this  conception,  long 
used  and  never  patented,  was  either  the  familiar  boatswain's  chair 
or  painter's  hanger,  whichever  was  first  in  the  art  years  ago.  There 
followed  scaffolds  of  many  designs,  varied  to  meet  the  requirements 
of  building  construction  in  the  change  from  low  masonry  to  high  steel 
frames,  embodying  almost  always  tfie  elemental  idea  of  those  primi- 
tive devices.  Among  them  we  shall  mention  only  the  patent  to  Clark, 
No.  673,384  (1901),  which  constituted  an  advance  in  the  art  of  no 
very  considerable  degree.  It  consisted  of  outriggers  from  which  were 
suspended  perforated  metal  strips  or  ribbons  in  pairs ;  cross-bars  fas- 
tened to  each  pair  of  strips  by  means  of  bolts  or  pins  in  the  perfora- 
tions ;  planking  on  the  cross-bars  forming  a  platform ;  platform  being 
extended  by  increasing  the  cross-bars  and  adjusted  by  shifting  the  pins 
at  the  points  of  perforation.  With  Clark  in  the  prior  art,  all  that 
Foster  did  was  to  substitute  steel  cables  for  metal  ribbons  and  bolt 
clamps  for  perforation  pins.  All  that  he  obtained  over  Clark  was  the 
greater  flexibility  of  steel  cables,  and  adjustability  without  reference 
to  predetermined  positions.  Did  this  involve  invention?  We  think 
not.  Is  there  sufficient  doubt  about  it  to  justify  the  taking  of  testi- 
mony in  an  attempt  to  overcome  the  immediate  conviction  mat  inven- 
tion is  lacking?    We  think  not. 

The  decree  below  is  affirmed. 
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(243  Fed.  577) 

NEW  YORK  SCAFFOLDING  CO.  v.  LIEBBI^BINNEY  CONST.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    July  3,  1917.) 

No.  2205. 

Patents  ^=»328 — ^Invention — Scaffold -Supporting  Means. 

The  Henderson  patent,  No.  959,008,  for  a  scafTold-supportiiig  means,  dis- 
closes merely  a  different  construction  of  the  device  of  the  prior  Murray 
patent.  No.  854,959,  without  any  real  infprovement,  and  is  yoid  for  lack 
of  patentable  invention. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania ;  Charles  P.  Orr,  Judge. 

Suit  in  equity  by  the  New  York  Scaffolding  Company  against  the 
Liebel-Binney  Construction  Company.  Decree  for  defendant,  and 
complainant  appeals.    Affirmed,  r 

The  following  is  the  opinion  of  ORR,  District  Judge : 

This  is  an  ordinary  patent  suit  in  which  United  States  patent  No.  959,008, 
for  "scaffold-supporting  means,"  issued  May  24,  1910,  to  B.  H.  Henderson  is 
involved.  The  defenses  are  that  the  patent  is  invaUd  for  want  of  invention 
and  that,  if  the  patent  be  vaUd,  yet  defendant  has  not  infringed.  The  dainfs 
of  the  patent  in  issue  here  were  in  issue  in  certain  other  litigation  brought 
by  the  plaintiff  herein  against  one  Whitney  in  the  District  Court  of  the  United 
States  for  the  District  of  Nebraska.  The  result  in  that  litigation  was  that 
the  Court  of  Appeals  of  the  Eighth  Circuit,  by  a  divided  court,  reversed  the 
court  below  and  adjudged  the  claims  1  and  3  of  the  patent  valid.  This  pres- 
ent case  has  been  under  consideration  for  some  time  in  the  hope  that  this 
court  would  reach  the  same  conclusion  that  was  reached  by  the  Circuit  Court 
of  Appeals  iOf  the  Eighth  Circuit.  New  York  Scaffolding  Co.  v.  Whitney,  224 
Fed.  452, 140  C.  C.  A.  138.  The  rule  of  comity  does  not  demand  that  a  judge 
of  another  court  shall  "abdicate  his  individual  judgment,  but  only  that  def- 
erence shall  be  paid  to  the  judgments  of  other  co-ordinate  tribunals."  Mast, 
Foos  &  Co.  V.  Stover  Manufacturing  Co.,  177  U.  S.  485-489,  20  Sup.  Ct  708, 
710  (44  L.  Ed.  85^. 

The  necessity  of  scaffolding  in  all  building  operations  of  magnitude  has  ever 
been  apparent  Originally,  scaffolding  was  made  to  rest  upon  the  ground 
and  was  increased  in  height  as  the  building  of  the  structure  demanded.  The 
expense  of  scaffolding  necessarily  increased  with  the  height  of  the  scaffolds. 
The  natural  result  was  that  when  the  builder  could  drop  his  scaffolding  from 
the  top  of  the  building  with  less  expense  than  would  be  required  to  raise  it 
from  the  ground  he  naturally  did  so.  So  with  respect  to  the  exterior  decora- 
tion of  a  building,  when  the  painter's  ladders  iwere  not  long  enough  to  reach 
to  the  heie;ht  required,  the  painter  devised  means  by  which  he  could  sustain  a 
platform,  or  as  it  is  often  called,  a  painter's  stage  or  boat,  from  the  roof  of  the 
building.  The  painting  of  a  vessel's  hull  at  sea  Involved  necessarily  the  drop- 
ping of  a  platform  or  a  plank  from  some  supports  made  to  rest  upon  or  above 
the  deck.  The  swinging  of  a  boat  from  the  davits  would  suggest  a  means  by 
which  the  painter's  stage  used  in  the  painting  of  a  vessel  could  be  swung. 
To  those  who  are  accustomed  to  observe,  it  is  a  matter  of  common  knowledge 
that  many  noflen  use  different  means  to  accomplish  the  result  at  which  they 
may  all  aim ;  but  it  is  also  observed  that  men  in  the  same  art  will  oftentimes 
use  the  same  means  to  accontplish  the  end  sought,  although  there  may  have 
been  great  distance  between  them  and  no  communication. 

Utility  is  often  urged  as  an  important  factor  in  determining  patentability, 
but  utility  must  be  connected  with  invention  in  order  to  have  weight  in  such 
determination.  Having  found  that  there  was  no  invention  in  the  Henderson 
device,  a  consideration  of  its  utility  is  of  slight  value,  yet  the  extent  to  which 
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the  plaintiff  uses  the  device  of  the  Henderson  patent,  if  it  be  less  in  degree 
than  the  extent  to  which  other  derices  controlled  by  it,  intended  to  accom- 
plish the  same  purpose,  are  used,  some  light,  though  little,  may  be  thrown 
upon  the  question  of  norelty,  which  is  also  a  material  element  of  patentability. 

The  plaintiff  is  not  a  manufacturer  of  devices,  bat  is  the  holder  and  owner 
of  patents  under  which  licenses  have  been  granted  to  the  Patent  Scaffolding 
Company,  which  constructs  or  causes  others  to  construct  the  devices  alleged  to 
be  covered  by  the  patents.  The  practice  of  the  Patent  Scaffolding  Oonipaiiy  is 
not  to  sell  the  devices,  but  to  rent  them  to  contractors  who  may  require  the 
use  of  scaffolding  in  the  erection  of  tall  buildings.  By  judicious  advertising 
and  by  permitting  contractors  to  have  the  devices  for  the  necessary  period,  at 
less  thau  what  it  would  cost  to  construct  them,  the  Patent  Scaffolding  Gomr 
pany  has  created  a  large  business,  and  the  plaintiff  receives  substantial  re- 
turns under  the  licenses  granted  by  it 

The  facts  as  revealed  by  the  testimony  negative  the  suggestion  that  there  is 
anything  novel  in  the  device  of  the  patent  in  suit.  The  demand  created  for 
the  device  is  not  the  result  of  its  novelty  combined  with  utility,  but  of  the 
business  methods  of  the  Patent  Scaffolding  Company. 

We  find  from  the  specifications  of  the  patent  what  Henderson  desired  to  at- 
tain as  expressed  in  the  following  language :  "My  invention  relates  to  an  im- 
proved means  for  supporting  scaffolds  used  in  connection  with  the  construc- 
tion of  buildings  and  their  repair.  Scaffolds  for  this  purpose  are  preferably 
of  the  swinging  type  supported  by  cables  from  outriggers  temporarily  secured 
to  the  upper  part  of  the  building.  It  has  been  the  practice  in  the  past  to  as- 
sociate hoisting  means  with  the  cables  at  the  outriggers  and  in  some  cases  it 
has  been  proposed  to  use  such  hoisting  means  in  connection  with  the  cables 
on  the  scaffold  to  adjust  the  height  as  required  in  connection  with  the  work. 
My  invention  relates  to  an  improved  form  of  hcHsting  mechanism  carried  by 
the  scaffold  for  securing  the  same  to  the  cables,  the  upper  ends  of  which  are 
connected  to  outriggers,  generally  temporary  In  character,  secured  to  the  up- 
per portion  of  the  building." 

It  is  to  be  noticed  in  that  language  that  Henderson  recognized  the  prior  use 
of  scaffolds  of  the  swinging  type,  supported  by  cables  from  outriggers,  and 
that  he  recognized  the  use  of  the  hoisting  means  in  connection  with  the  cables 
on  the  scaffold  to  adjust  the  height  as  required  in  connection  with  the  work. 
Henderson  did  not  have  to  say,  what  every  one  knew,  that  as  part  of  a  scaf- 
fold floor,  pieces  were  used  extending  between  and  resting  upon  cross-beams 
called  putlogs. 

In  considering  the  claims  in  suit,  we  find  that,  in  addition  to  these  various 
elements,  Henderson  claimed  a  conA>ination  with  U-shaped  bars  in  which  the 
crossbeams  or  putlogs  are  laid,  upon  which  the  floor  pieces  are  sustained. 
The  claims  are  as  follows: 

Claim  1 :  "A  scaffold  consisting  in  the  combination  of  crossbeams,  floor  piec- 
es extending  between  such  beams,  and  a  hoisting  device  associated  with  each 
end  of  each  beam,  each  hoisting  device  consisting  of  a  continuous  U-shaped 
metal  bar  extending  around  the  under  side  of  and  upward  from  the  associated 
beam,  and  a  hoisting  drum  rotatably  supported  by  the  side  members  of  such 
bar." 

Claim  3:  "A  scaffold  consisting  of  a  plurality  of  U-shaped  bars  arranged 
in  pairs,  a  crossbeam  laid  in  and  extending  between  each  pair  of  such  U- 
shaped  bars,  a  floor  laid  upon  said  crossbeam,  a  drum  rotatably  supported  be- 
tween the  upwardly  extending  side  members  for  each  of  said  U-shaped  bars, 
and  means  for  controlling  the  rotation  of  said  drum.." 

The  support  of  the  hoisting  device  by  the  side  members* of  the  metal  bar  is 
found  in  United  States  patent  to  Murray,  854,959,  dated  May  28,  1907.  In 
the  United  States  patent  to  Bowyer  and  Casperson,  No.  382,252,  under  date  of 
May  1,  1888,  is  found  a  painter's  stage  in  which  there  is  a  continuous  metal 
bar  extending  around  the  under  side  of  •  and  upwardly  holding  one  end  of  the 
plank  upon  which  the  painter  rests.  A  similar  one  must  be  at  the  other  end. 
The  plank  rests  upon  the  lower  part  of  that  bar.  Just  as  the  crossbeam  rests 
upon  the  lower  part  of  the  U-shaped  bar  called  for  in  the  patent  in  suit  The 
plank,  of  course,  is  not  large  enough  to  afford  support  for  bricks  or  mortar, 
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but  if  that  plank  support,  as  called  for  In  the  Bowyer  and  Casperson  patent, 
be  placed  at  right  angles  to  the  building  and  used  as. a  putlog,  and  a  similar 
plank  resting  in  the  same  way  be  used  as  another  putlog,  upon  which  floor 
pieces  can  be  placed,  the  arrangement  would  be  the  same  as  contemplate(^  by 
Henderson  in  the  patent  in  suit,  so  far  as  the  resting  of  the  beam  upon  the 
mfetal  which  forms  the  base  of  the  U-shaped  bar.  The  erection  of  outriggers 
for  the  support  of  the  Bowyer  and  Casperson  devices,  arranged  as  suggested, 
would  accomplish  the  same  result  as  the  device  of  Henderson  and  Just  as  sat- 
isfactorily. 

This  court  is  not  unmindful  of  the  dlfllculty  of  ascertaining  what  Is  and 
what  is  not  Invention.  In  every  case  of  a  rearrangement  of  old  parts  it  is 
urged  that,  because  such  rearrang^nent  seems  simple  and  natural,  the  court 
must  avoid  falling  into  the  error  of  holding  that  there  is  no  invention.  It  is 
insisted  that  the  device  under  consideration  would  be  found  in  prior  patents 
and  publications,  if  it  were  so  simple  to  the  men  who  claimed  invention  as 
appears  after  the  patent  has  been  granted.  The  argument  is  good  where  the 
patented  device  has  filled  a  long-felt  want  and  has  immediately  leaped  into 
favor  upon  its  own  merits ;  but  it  is  not  sound  where  the  device  is  one  which 
has  become  widely  used  by  reason  of  extensive  advertising  and  reasonable 
charge  for  its  use.  It  is  a  matter  of  observation  that  of  recent  years  patents 
have  been  multiplied  beyond  precedent  and  not  in  proportion  to  the  increased 
population.  Many  of  them,  which  have  each  very  slight  variations  from  the 
other,  are  found  in  the  same  art  In  many  suits  brought  upon  such  imtents 
it  has  developed  that  the  method  of  the  patent  has  been  a  shop  practice  for 
years,  or  that  the  device  of  the  patent  has  been  used  by  artisans  to  accomplish 
the  result  which  the  patentees  hoped  to  secure  especially  for  himself. 

It  was  the  intention  of  the  framers  of  the  Constitution  that  inventors  could 
only  be  protected.  It  is  well  said  by  Judge  Strong  in  Pearce  v.  Mulford,  102 
U.  S.  112-118,  26  li.  Ed.  93:  **But  all  Improvemtent  is  not  invention,  and  en- 
titled to  protection  as  such.  Thus  to  entitle  it,  it  must  be  the  product  of 
some  exercise  of  the  inventive  faculties,  and  it  must  Involve  something  more 
than  what  is  obvious  to  persons  skilled  In  the  art  to  which  it  relates."  It 
seems  clear  that  to  a  person  skilled  in  the  art  of  making  or  adjusting  scaf- 
folding, if  he  had  a  Bowyer  and  Casperson  patent  and  the  Murray  patent  be- 
fore hinf,  the  arrangement  of  Henderson  would  be  obvious  if  he  desired  to 
use  it 

In  the  neighborhood  of  TO  per  cent  of  the  scaffolding  devices  put  out  by 
the  Patent  Scaffolding  Company  are  used,  and  are  intended  to  be  used,  in  ac- 
cordance with  the  disclosure  of  the  Murray  patent.  No.  854,959.  The  Patent 
Scaffolding  Company  in  its  catalogue  in  illustrations  illustrated  the  Murray 
arrangem^it,  and  not  the  Henderson.  According  to  the  claims  of  the  Hender- 
son patent  in  suit,  the  frames  of  the  machines  are  intended  to  be  parallel  with 
the  wall  of  the  building  upon  which  they  are  to  be  used.  The  plane  of  the 
frames  of  the  Murray  machines  are  intended  to  be  in  the  plane  of  the  putlog 
which,  of  course,  must  be  approximately  at  right  angles  to  the  building  in  or- 
der that  the  flooring  of  the  scaffolding  resting  thereon  may  be  extended  along 
the  side  walls  of  the  building.  The  putlogs  indicated  in  the  Murray  patent 
consist  of  two  pieces  of  angle  iron  bolted  together  in  connection  *  with  the 
frames  In  which  the  hoisting  devices  are  supported.  This  arrangement  of  the 
Murray  patent  makes  the  portions  of  the  angle  iron  where  they  are  connected 
with  su<^  frame  equivalent  to  the  bottom  part  of  the  U-shaped  frame  of  the 
Henderson  patent  In  connection  with  the  frames  described  in  the  Hender- 
son patent  in  suit,  in  nfore  than  two-thirds  of  the  machines  used,  the  putlogs 
are  the  angle  irons  of  the  Murray  patent  and  the  bolts  connecting  the  two  angle 
irons  with  each  frame  rest  upon  the  lower  part  of  the  "U"  of  the  Henderson 
frame;  that  is  to  say,  the  Henderson  frame,  at  this  lower  part,  extends  be- 
tween the  two  pieces  of  angle  iron  below  the  bolts  connecting  the  same.  It 
therefore  appears  that  in  the  vast  majority  of  the  frames  used  the  putlogs  do 
not  extend  through  the  frames  las  called  for  in  the  patent  in  suit,  nor  could 
they  do  so,  because,  as  we  have  said,  thei  vertical  plane  of  the  frame  is  in  the 
vertical  plane  of  the  putlogs.  This  conclusion  is  strengthened  by  the  fact 
that,  while  the  plaintiff  put  in  evidence  a  large  number  of  photographs  show- 
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Ing  the  frame  of  the  Henderson  device,  it  did  not  put  in  evidence  any  photo- 
graphs showing  the  use  of  the  Henderscm  device  and  the  putlog  In  the  same 
relation  as  contemplated  by  the  Henderson  patent  The  Henderson  patent 
ha^  not  supplanted  others,  nor  has  the  influence  of  its  owner  been  exerted  to 
that  end.  It  barely  represents  a  step  In  the  art  It  does  not  disclose  inven- 
tion. 

In  view  of  the  conclusion  reached  by  this  court  that  (daims  1  and  3  of  the 
patent  in  suit  are  invalid,  it  is  unnecessary  to  do  more  than  touch  upon 
the  matter  of  infringement  The  evidence  of  Infringement  is  ntfeager,  and 
yet,  if  the  claims  of  the  patent  in  suit  were  to  be  held  valid  with  a  range  of 
equivalents,  infringement  would  be  found.  The  defendant  uses  a  device, 
known  as  the  Whitney  scaffolding  device,  which  was  the  subject  of  the  litiga- 
tion in  the  case  in  the  Eighth  circuit  above  referred  to.  224  Fed.  452,  140 
C.  C.  A.  138.  If  the  patent  in  suit  were  held  to  be  valid  to  the  exact  form  as 
described  in  the  specifications,  infringement  would  not  be  found,  because  the 
Whitney  device  does  not  appear  to  be  an  imitation  of  the  Henderson  device. 
While  similar,  they  are  not  so  like  each  other  that  builders  would  be  dec^ved 
and  take  one  for  the  other. 

Another  matter  should  be  referred  to.  At  the  trial  in  this  case,  Whitney, 
who  was  the  defendant  in  the  suit  in  the  Eighth  circuit,  was  permitted  to  in- 
tervene in  the  suit  in  this  court,  without  objection  by  either  party.  After  the 
trial,  the  plaintiff  moved  for  permission  to  file  a  supplemental  bill,  in  which 
the  only  new  matter  alleged  was  the  intervention  of  Whitney  in  the  present 
case  and  the  final  determination  of  the  case  in  the  Eighth  circuit  against 
Whitney's  contention.  It  was  not  pretended  that  such  decision  would  operate 
as  res  ad  judicata,  because  the  liability  of  the  defendant  in  this  suit  could  not 
be  the  liability  of  Whitney.  As  the  case  stood  at  the  time  of  the  nA>tion,  the 
plaintiff  in  this  case  and  the  plaintiff  in  the  litigation  in  the  Eighth  circuit 
were  one  and  the  same  person ;  but  the  defendant  in  this  case  was  different 
from  the  defendant  in  the  case  in  the  Eighth  circuit  While  the  decision  in 
the  Court  of  AiH>eals  in  the  Eighth  circuit  might  have  been  conclusive  upon 
Whitney  with  respect  to  the  validity  of  the  patent  in  suit,  yet  it  would  not 
be  conclusive  upon  the  Llebel-Blnney  Construction  Company,  for  the  reason 
that  the  latter  did  not  have  its  day  in  court 

The  court  is  of  the  opinion  that  the  plaintiff  is  not  entitled  to  file  its  sup- 
plemental bill  and  has  refused  the  motion. 

The  bill  in  this  case  must  be  disnxlssed,  at  the  cost  of  the  plaintiff.  Let  a 
decree  be  drawn. 

C.  P.  Goepel,  of  New  York  City,  and  Clarence  P.  Byrnes,  of  Pitts- 
burgh, Pa.,  for  appellant. 

Wallace  R.  Lane,  Robert  H.  Parkinson,  and  George  Mankle,  all  of 
Chicago,  111.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  is  a  suit  for  infringement  of 
Letters  Patent  No.  959,008,  issued  to  E.  H.  Henderson,  May  24,  1910, 
and  is  here  on  the  plaintiff's  appeal  from  a  decree  of  the  District  Court 
dismissing  the  bill  on  the  groimd  of  invalidity  of  the  patent. 

The  patent  is  for  scaflFold-supporting  means.  The  claims  in  issue 
are  1  and  3.  The  alleged  infringing  scaflFold  used  by  the  defendant 
was  known  as  the  Whitney  scaffolding  device,  manufactured  and  leas- 
ed by  ^bert  Whitney  under  a  junior  patent.  (Letters  Patent  No. 
998,270  to  Whitney.) 

In  the  erection  of  modem  steel  frame  structures,  contractors  have 
found  it  more  economical  to  rent  scaffolds  than  to  buy  them.  This 
suit  is  a  part  of  a  controversy  between  rival  scaffold  renting  con- 
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cems.  In  other  litigation  instituted  by  this  plaintiff  against  another 
defendant,  involving  the  validity  of  the  same  claims  of  the  Henderson 
patent  and  infringement  by  the  same  device  of  the  Whitney  patent, 
the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  reversing  the 
District  Court  for  the  District  of  Nebraska,  held  the  claims  valid 
and  infringed.  New  York  Scaffolding  Co.  v.  Whitney,  224  Fed.  452, 
140  C.  C.  A.  138.  In  reaching  an  opposite  conclusion  in  this  case 
upon  precisely  the  same  issues  and  upon  substantially  the  same  facts, 
the  learned  District  Judge  hesitated,  as  do  we,  in  disturbing  the  force 
of  a  decision  of  a  court  of  coordinate  jurisdiction  and  in  preventing 
uniformity  of  decision  by  yielding  to  his  own  convictions.  Yet  we 
feel  this  is  a  case  where  comity,  being  a  rule  of  convenience  intended 
to  persuade,  not  to  command  (Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co., 
177  U.  S.  485,  488,  20  Sup.  Ct.  708,  44  L.  Ed.  856),  should  not  pre- 
vail against  an  opposite  judgment  when  based  upon  clear  conviction. 

The  matters  which  induced  the  District  Court  to  its  judgment,  hold- 
ing invalid  a  patent  previously  declared  valid  by  another  court,  are 
fully  set  forth  in  its  opinion,  supra.  These  appeal  to  us  with  like  con- 
vincing force.    We  shall  consider  them  briefly. 

In  determining  whether  Henderson's  device  was  a  contribution  to 
the  art,  involving  invention,  though  narrow,  or  was  merely  a  de- 
parture from  the  art  by  formal  changes  in  prior  devices,  we  must 
inquire  what  Henderson  did  and  what  problem  he  solved. 

Scaffolds  are  as  old  as  buildings;  and  scaffolds  of  different  types 
have  conformed  time  out  of  mind  to  the  types  of  buildings  upon  which 
they  were  used.  When  buildings  were  low,  scaffolds  likewise  were 
low,  and  were  constructed  along  lines  of  greatest  convenience,  name- 
ly from  the  ground  up.  When  structures  increased  in  height,  scaf- 
folds likewise  increased  in  height  to  a  point  where  the  elements  of  cost 
and  danger  induced  a  change.  Then  instead  of  being  built  from  the 
ground  upward  they  were  suspended  from  the  roof  downward.  When 
this  change  was  found  expedient,  the  art  went  for  information  to  other 
arts  in  which  scaffolds,  by  reason  of  their  peculiar  uses,  had  never 
been  built  upon  the  ground  but  had  always  been  suspended  from 
above.  Among  these  was  the  seaman's  art,  in  which  was  found  the 
boatswain's  chair,  a  simple  contrivance  made  of  a  board  with  ropes 
through  each  end  after  the  manner  of  a  child's  swing,  which  converge 
toward  and  are  connected  with  a  main  rope  slung  from  the  mast-head 
or  cross-tree,  and  passed  through  an  overhead  block  and  returned  to 
the  operator,  by  which  he  raised  or  lowered  his  position  along  the 
mast*  Then  there  was  the  painter's  stage  or  hanger,  which  is  nothing 
more  than  a  longer  board,  the  ends  of  which  are  attached  to  ropes 
suspended  from  the  ship's  rail,  capable  of  being  raised  and  low- 
ered from  above  or  by  blocks  from  below,  and  used  by  sailors  when 
painting  the  ship's  sides.  The  painter's  stage  was  brought  to  land  and 
conveniently  used  upon  buildings.  It  consisted  of  a  plank  or  planks 
used  as  a  platform  resting  on  cross-bars,  the  ends  of  which  were 
held  by  ropes  passed  through  blocks,  which  in  turn  were  suspended 
from  large  metal  hooks  so  shaped  as  to  securely  grasp  the  roof  of  the 
building.  This  platform  was  readily  adjusted  by  block  and  fall  to  any 
elevation. 
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This  crude  but  much  used  device  was  improved  by  Bowyer  and 
Casperson  in  their  Patent  No.  388,252  (1888)  by  arranging  in  one 
structure  an  enlarged  cross-bar  or  putlog  and  a  drum  by  which  to 
operate  the  overhead  block  and  fall  and  elevate  and  lower  the  plat- 
form, which  extended  from  one  putlog  to  the  other. 

Platforms  of  both  the  crude  and  improved  types  were  sufficiently 
steady  for  sailors  and  painters  who  did  their  work  while  sitting,  but 
they  were  not  sufficiently  firm  and  steady  for  the  heavier  and  more 
active  work  of  bricklayers.  As  the  demand  for  overhanging  scaf- 
folds increased  with  the  increasing  height  of  modem  buildings,  Clark 
(Letters  Patent  No.  673,384—1901)  disclosed  a  mason's  platform  for 
such  buildings  by  hanging  perforated  metal  ribbons  or  strips  in  pairs 
from  projected  out-riggers,  attaching  putlogs  to  each  pair,  and  sus- 
pending platforms  on  the  putlogs.  The  platform  was  adjusted  by 
pinning  the  putlogs  at  different  positions  in  the  perforations.  Foster 
secured  a  patent  (No.  763,274—1904)  for  substituting  steel  cables  for 
the  metal  ribbons  and  bolt  clamps  for  the  pin  fastenings  of  Clark, 
which,  though  held  invalid  by  this  court  for  want  of  patentable  inven- 
tion (American  Safety  Device  Co.  v.  Liebel-Binney  Construction  Co., 
243  Fed.  575,  156  C.  C.  A.  273),  was  a  scaffold  in  the  art  prior  to 
Henderson.  Scaffolds  made  like  Clark  and  Foster  in  multiple  pairs 
were  found  to  possess  rigidity,  but  they  were  adjustable  only  by 
changing  the  putlog  sustaining  bolts  and  pins,  with  loss  of  time  and 
risk  of  injury.  Cavanaugh  overcame  these  difficulties  by  a  patented 
device  (No.  796,807 — 1905)  for  elevating  scaffolds  of  this  type  by 
drums  positioned  on  the  out-riggers  but  operated  by  chains  suspending 
loosely  to  the  platform.  Murray  (No.  854,959 — 1907)  improved  upon 
Cavanaugh  by  changing  the  position  of  the  drums  from  the  projecting 
out-riggers  to  the  platform.  The  hoisting  mechanism  of  Murray  con- 
sists of  a  drum  with  bearings  mounted  in  upright  arms  of  a  rect- 
angular metal  frame  connected  and  stiffened  at  the  top  and  bottom 
by  metal  rods.  The  metal  frame  serves  the  double  purpose  of  hoW- 
ing  the  drum  in  position  and  of  affording  a  place  for  engagement 
with  a  putlog.  To  the  lower  part  of  the  metal  frame  is  rigidly  at- 
tached one  end  of  a  putlog,  the  other  end  being  similarly  attached  to 
the  metal  frame  of  another  like  hoisting  mechanism.  The  drums  in 
pairs  are  then  connected  with  the  pairs  of  steel  cable  of  Foster.  The 
platform  extending  from  putlog  to  putlog  may  then  be  raised  or  low- 
ered by  winding  or  unwinding  the  drums  in  pairs.  In  this  arrange- 
ment the  drum  frames  are  placed  edgewise  the  building.  This  is  to 
be  noted  because  it  is  the  principal  thing,  which,  it  is  claimed,  dis- 
tinguishes Murray  from  the  patent  in  suit. 

This  was  the  art  when  Henderson  entered  it.  Henderson  took  the 
drum  of  Murray,  positioned  it  in  a  drum  frame  in  the  same  way  and 
for  the  same  purpose,  but  he  made  the  frame  U-shaped  instead  of 
rectangular,  and  changed  the  position  of  the  frame  and  drum  from 
edge  to  the  building  to  flat  with  the  building,  thereby  permitting  a 
putlog  to  be  loosely  placed  and  held  within  the  bend  of  the  U.  Much 
stress  has  been  laid  in  this  and  other  litigation  on  this  difference  in 
position  of  the  dnrni  and  manner  of  engagement  of  the  putlog.  In 
this  difference  patentable  invention  is  claimed',  and  has  been  found. 
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224  Fed.  452,  140  C.  C.  A.  138.  This  is  the  only  difference  we  discern 
between  Murray  and  Henderson.  We  are  not  satisfied  that  by  this 
difference  Henderson  made  any  improvement,  patentable  or  otherwise. 
He  provided  a  loose  and  unfastened  putlog  in  place  of  the  fixed  and 
fastened  putlog  of  Murray,  and  lessened  the  fixity  and  rigidity  of  the 
whole  platform,  thereby  correspondingly  lessening  the  security  of  the 
workmen,  which  is  just  the  opposite  of  what  was  pressed  throughout 
the  argument  as  the  important  consideration  to  induce  masons  to 
work  with  heavy  materials  upon  swinging  platforms.  But  however 
that  may  be,  the  evidence  is  that  although  Henderson  followed  Mur- 
ray and  claims  to  have  improved  upon  his  device,  the  Patent  Scaf- 
folding Company  advertises  only  the  Murray  device,  and  seventy  per 
cent,  of  the  scaffolds  it  puts  out  and  rents  are  the  Murray  device. 

We  do  not  see  what  problem  was  presented  to  and  solved  by  Hen- 
derson. He  did  what  Murray  had  already  done,  but  did  it  in  a  dif- 
ferent way.  Patentable  invention  does  not  reside  in  mere  difference, 
either  of  construction  or  result.  The  difference  in  construction  is 
small  indeed,  involving  nothing  more  than  mechanical  skill.  The  dif- 
ference in  result  is  a  small  saving  of  space  upon  the  platform.  This 
saving  does  not  appear  to  have  been  demanded  before  the  patent  or 
valued  after  it.  Finding  no  new  problem  presented  or  solved  and  no 
real  improvement  made,  we  cannot  conceive  patentable  invention  in 
Henderson's  formal  changes  from  the  prior  art.  We  are  therefore  of 
q>inion  that  Claims  1  and  3  of  the  patent  are  void  for  want  of  patent- 
able invention. 

The  decree  below  is  affirmed. 


(243  Fed.  583) 

CHAMPION  SHOE  MACHINERY  CO.  v.  UNITED  SHOE  MACHINERY  CO. 

(Olroult  Court  of  Appeals,  First  Circuit    June  16,  1917.) 

No.  1245. 

Patents  ^=»32&— Invention— Machine  fob  Nailing  Shoe  Soles. 

The  Casgrain  patent.  No.  864,951,  for  a  machine  for  nailing  shoe  soles, 
claim  4,  held  Invalid  for  lack  of  patentable  novelty,  In  view  of  the  prior 
art,  and  especially  of  the  Cutter  patent.  No.  582,579. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Maine;  Clarence  Hale,  Judge. 

Suit  in  equity  by  the  United  Shoe  Machinery  Company  against  the 
Champion  Shoe  Machinery  Company  and  another.  Decree  for  com- 
plainant, and  defendant  named  appeals.    Reversed. 

For  opinion  below,  see  235  Fed.  139. 

John  H.  Bruninga,  of  St.  Louis,  Mo.,  for  appellant. 
Alexander  D.  Salinger  and  Frederick  P.  Fish,  both  of  Boston,  Mass., 
for  appellee. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

^=9For  other  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  DigesU  &  Indexes 
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DODGE,  Circuit  Judge.  The  District  Court  has  held  claim  4  of 
United  States  patent  864,951,  issued  September  3,  1907,  to  Louis 
A.  Casgrain,  upon  an  ap>plication  filed  August  4,  1898,  and  now  owned 
by  the  appellee,  valid  and  infringed  by  both  the  corporations,  who  were 
defendants  below-  One  of  them  had  bought  and  used  the  machines 
held  to  infringe ;  the  other  had  made  and  sold  said  machines.  The  de- 
fendant last  referred  to  is  the  only  appellant  before  us. 

In  the  opinion  of  the  District  Court  (United  Shoe  Machinery  Co. 
V.  Farmington  Shoe  Mfg.  Co.,  235  Fed.  139)  the  important  features  of 
the  patent,  of  the  machines  held  to  infringe,  and  of  the  earlier  patents 
relied  on  by  said  defendant,  are  so  clearly  and  fully  set  forth  as  to 
render  much  description  in  detail  of  the  construction  and  mode  of 
operation  of  the  various  mechanisms  there  referred  to  unnecessary  in 
this  opinion. 

The  contention  that  the  claim  in  suit  is  invalid  in  view  of  the  prior 
art  IS  first  to  be  considered.  The  claim  is  for  the  combination,  in  a 
machine  for  inserting  fastenings,  of  the  following  old  elements: 

(1)  A  horn  or  work  support 

(2)  A  main  driving  shaft. 

(3)  Mechanism  controlled  by  said  shaft  to  depress  the  horn  periodically. 

(4)  A  clutch  for  said  shaft. 

iS)  Ck>ntroUing  means  to  throw  said  clutch  into  operation. 

(6)  A  treadle. 

(7)  Operating  connections  between  said  treadle  and  said  means  to  start  the 
machine. 

(8)  Positive  connections  between  the  treadle  and  horn,  to  raise  the  latter 
manually  (L  e.,  operated  or  controlled  by  the  workman  or  operator)  when  the 
machine  is  started. 

The  appellant  says  that  all  the  elements  of  the  above  combination, 
operating  in  substantially  the  same  manner,  are  found  in  two  prior 
United  States  patents,  both  of  them  expired :  One,  No.  566,359,  Au- 
gust 25,  1896,  to  Weeks  &  Tuttle,  for  a  sole-nailing  machine;  the 
other.  No.  582,579,  May  11,  1897,  to  Solomon  M.  Cutter.  Many  other 
prior  patents  were  referred  to  in  the  answer,  but  it  is  upon  these  two 
that  the  appellant  mainly  relies.  The  questions  to  be  determined  in- 
volve more  especially  the  elements  above  identified  as  (4)  to  (8)  inclu- 
sive. 

As  to  the  Weeks  &  Tuttle  patent,  the  machine  it  describes  has  three 
treadles,  side  by  side  and  separately  operated.  By  depressing  one  of 
them  the  clutch  is  thrown  into  operation  and  the  machine  thereby  start- 
ed, which  continues  to  run  while  this  treadle  is  kept  depressed,  which 
treadle  has  no  connections  operating  either  to  raise  or  to  lower  the 
horn  or  work  sui>port.  By  the  depression  of  another  treadle  alongside 
the  first,  the  horn  is  raised  into  working  position  before  the  machine 
starts ;  when  so  raised,  it  is  locked  in  working  position,  and  the  same 
treadle  cannot  be  operated  to  lower  it.  By  depressing  a  third  treadle, 
after  the  machine  has  been  thrown  out  of  operation  by  release  of  the 
second  treadle,  the  horn  is  unlocked  and  lowered  from  its  working 
position.  Although  the  second  treadle  may  be  said  to  have  "positive 
connections'*  between  it  and  the  horn,  we  agree  with  the  District 
Court  in  being  unable  to  regard  the  mechanism  which  this  patent  de- 
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scnbes  as  an  anticipation  of  the  patent  in  suit,  wherein  depression  of 
the  single  treadle  used  first  starts  the  machine,  and,  after  that  has  been 
done,  raises  the  horn  to  working  position,  wherein  it  is  kept  until  stop- 
ping of  the  machine,  which  is  permitted  by  release  of  the  same  treadle, 
lowers  the  horn  automatically.  We  do  not  find  described  by  Weeks  & 
Tuttle  either  the  same  combination  or  the  same  mode  of  operation  as 
that  described  in  the  patent  and  covered  by  the  claim  in  suit.  Nor  can 
we  hold  that  a  combination  wherein  the  same  depression  and  release 
of  a  single  treadle  was  made  to  do  what  had  before  required  the  opera- 
tion of  tfiree  independent  treadles  added  nothing  patentably  new  to  the 
art. 

Such  an  addition  to  the  art,  however,  had  been  made  before  the  fil- 
ing of  Casgrain's  application  by  the  later  Cutter  patent,  with  regard  to 
which  a  much  more  serious  question  is  presented.  This  patent  de- 
scribes mechanism  Uke  that  of  the  patent  in  suit,  in  that  by  the  depres- 
sion of  a  single  treadle  the  horn  is  first  raised  and  the  machine  there- 
after started.  Once  so  started,  the  machine  continues  to  r\m  until  the 
treadle  is  released ;  its  release  permits  automatic  stoppage  of  the  ma- 
chine, and  from  such  stoppage  lowering  of  the  horn  automatically 
results.  The  difference  here  important  between  Cutter's  mechanism 
and  that  of  the  Casgrain  patent  in  suit  lies  in  the  fact  that  Cutter's 
"connections  between  the  treadle  and  the  horn,  to  raise  the  latter  man- 
ually when  the  machine  is  operated"  are  not  "positive,"  like  those  of  the 
patent,  but  yielding,  as  more  fully  explained  below.  The  Cutter 
mechanism  includes  another  treadle,  also  having  connection  with  the 
horn ;  but  its  functions  need  not  be  considered  for  the  purposes  of  this 
case. 

The  connections  between  Casgrain's  treadle  and  horn,  whereby  de- 
pression of  the  former  is  made  to  raise  the  latter,  include  a  toggle, 
which  lifts  or  lowers  the  horn  as  it  is  straightened  or  yields,  and  this  is 
true,  also,  of  the  mechanism  described  in  both  the  above  prior  patents. 
But  in  the  patented  mechanism  that  depression  of  the  treadle  which 
ultimately  throws  in  a  clutch,  and  thereby  starts  the  machine,  must 
first  have  completely  straightened  the  toggle,  and  by  so  doing  have  rais- 
ed the  horn  into  its  desired  operative  position,  wherein  it  is  supported 
by  the  straightened  toggle,  and  cannot  yield  downwardly,  except  as 
permitted  by  the  horn  spring,  whose  upward  pressure  holds  the  horn 
when  in  said  operative  position,  with  the  work  supported  thereon, 
against  the  piercing  and  nailing  mechanise,  while  the  machine  is  be- 
ing operated.  The  horn  spring  is  relied  on  to  accommodate  itself  to 
any  (UflFerences  in  thickness  of  the  work  so  supported ;  and  the  toggle 
is  necessarily  straightened  as  above,  before  the  machine  starts,  without 
regard  to  any  sudi  differences  in  thickness,  because  the  connections 
whereby  depression  of  the  treadle  tends  to  straighten  the  toggle  admit 
of  no  yielding,  whatever  resistance  may  be  encountered  to  such 
straightening.  A  yoke  attached  to  or  forming  part  of  the  treadle  has 
rigidly  secured  to  it  an  upturned  arm,  pivoted  to  the  toggle  joint  by  a 
rigid  link,  so  that,  in  the  language  of  the  specification,  "depression  of 
the  end  of  the  treadle  *  *  *  will  act  through  the  upturned  arm 
*    *    ♦    and  link    ♦    ♦    ♦    to  positively  straighten  or  set  the  toggle 
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and  thereby  elevate  the  horn/'  etc. — the  toggle  being  thus  fully  straight- 
ened and  set  before  the  treadle  can  be  so  far  depressed  as  to  move  the 
controlling  means  whereby  the  clutch  is  thrown  into  operation  and 
the  machine  started. 

In  Cutter's  earlier  mechanism  the  treadle  also  operates  through  a 
link  to  straighten  a  toggle,  whose  straightening  lifts  the  horn.  But 
Cutter,  as  his  specification  distinctly  states,  does  not  propose  that  the 
toggle  shall  necessarily  be  fully  straightened  before  the  treadle  is  so 
far  depressed  as  to  start  the  machine ;  he  intends  that  in  case  "stock  of 
greater  thickness  than  that  just  nailed"  is  on  the  horn  for  nailing,  the 
horn  shall  be  raised  before  the  machine  starts,  only  "as  far  as  possible." 
He  points  out  that,  in  such  a  case,  positive  connections  would  require 
the  exertion  of  force  enough  in  depressing  the  treadle  to  overcome  the 
influence  of  the  horn  spring,  in  order  to  fully  straighten  the  toggle  be- 
fore the  point  of  depression  could  be  reached  at  which  the  treadle  op- 
erates to  start  the  machine;  and  he  therefore  provides  a  "yielding 
connection,"  whereby,  after  raising  the  horn  as  far  as  permitted  by  the 
thickness  of  the  stock  supported  on  it,  depression  of  the  treadle  is  con- 
tinued, without  having  first  to  overcome  any  resistance  of  the  horn 
spring,  until  it  has  operated  the  starting  mechanism.  Cutter's  toggle  is 
left,  in  such  a  case,  not  quite  straightened  or  set  when  the  started  ma- 
chine first  brings  the  awl  down  into  the  stock;  but  it  remains  under 
the  tension  of  the  spring  which  makes  the  treadle  connection  "yielding," 
whereby  it  will  be  straightened  or  set  as  soon  as  the  feeding  mechanism 
after  the  first  descent  of  the  awl,  so  relieves  the  opposed  tension  of  the 
horn  spring  as  to  let  the  stock  and  awl  move  toward  the  driver. 

It  is  undisputed,  as  was  said  in  the  opinion  below,  that  complete 
straightening  of  the  toggle  before  the  machine  is  started  is  desirable  in 
machines  of  this  kind.  Cutter's  mechanism  secured  this  advantage 
whenever  the  stock  at  the  time  supported  on  the  horn  was  not  thick 
enough  to  require  any  compression  of  the  horn  spring  in  order  to 
straighten  the  toggle.  Casgrain's  mechanism  secured  it  in  all  cases, 
without  regard  to  any  differences  in  thickness  of  the  stock,  compress- 
ing the  horn  spring,  if  necessary.  The  appellant  contends  that,  al- 
though Cutter's  mechanism  provides  a  treadle  connection  which  is  to 
yield  as  above  when  extra  thick  stock  is  being  supported,  in  order  to 
avoid  the  necessity  of  extra  force  on  the  treadle,  his  patent  neverthe- 
less in  effect  discloses  and  his  claims  cover  a  structure  comprehending 
positive  a^  well  as  yielding  connections,  and  so  capable  of  securing  the 
above  advantage  whatever  the  thickness  of  the  stock  on  the  horn.  One 
of  Cutter's  claims  (No.  15)  calls  only  for  "a  connection  between  the 
treadle  and  the  toggles  whereby  said  stock  support  is  automatically 
raised  when  the  treadle  is  operated  to  start  the  machine  and  automati- 
cally lowered  when  the  treadle  is  operated  to  stop  the  machine,"  etc. 
But  nowhere  in  his  patent  is  any  structure  having  other  than  yielding 
connections  described  or  shown,  although  two  forms  of  )rielding  con- 
nections are  described  and  shown. 

Although  it  is  true  also,  as  the  file  wrapper  shows,  that,  in  the  Patent 
Office,  Casgrain's  application  was  at  first  rejected  in  view  of  Cutter's 
patent,  and  finally  issued  because  of  the  argument  that  the  positive  con- 
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nection  shown  by  Casgrain  could  not  be  construed  to  be  the  same  as  the 
yielding  connection  of  Cutter;  and  although  it  may  well  be  true  that 
Casgrain  improved  upon  Cutter  from  a  practical  point  of  view  by  mak- 
ing the  connection  positive  instead  of  yielding,  we  are  unable  to  re- 
gard the  improvement  so  made  as  one  involving  invention  upon  Cas- 
l^ain's  part.  We  are  of  the  opinion  that,  so  far  as  any  invention  was 
involved  in  either  combination,  the  advantage  of  making  depression  of 
the  single  treadle  first  wholly  straighten  the  toggle,  and  start  the  ma- 
chine after  but  not  until  this  was  accomplished,  was  really  secured  by 
Cutter,  leaving  nothing  to  be  done  beyond  mechanical  adaptation  in  or- 
der to  change  Cutter's  yielding  connection  into  a  positive  connection  or 
to  substitute  the  latter  for  the  former. 

Casgrain  provides  no  way  of  avoiding  that  necessity  for  extra  pres- 
sure on  the  treadle  which  Cutter  distinctly  pointed  out  as  involved  in 
the  use  of  a  positive  treadle  connection  whenever  thicker  stock  hap- 
pens to  be  on  the  horn;  he  simply  accepts  the  necessity  and  rejects 
Cutter's  way  of  avoiding  it.  The  commercial  success  shown  to  have 
been  attained  by  Casgrain's  machines  as  marketed  by  the  defendant 
tends  to  show  that  in  practice  such  necessity  has  not  proved  to  be  a 
serious  disadvantage.  But  we  fail  to  see  how,  in  so  accepting  it,  Cas- 
grain really  did  anything  which  Cutter  had  not  shown  him  how  to  do. 
We  are  therefore  unable  to  agree  with  the  District  Court  in  its  con- 
clusion that  the  mechanism  covered  by  the  claims  in  suit  was  the  re- 
sult of  an  exercise  of  the  creative  faculty  amounting  to  inventive 
thought. 

It  may  be  here  mentioned  that  Cutter's  mechanism,  as  described  in 
his  patent,  includes  also  means  for  adjusting  the  position  of  the  horn 
by  hand  according  to  the  thickness  of  the  stock  to  be  operated  on, 
the  due  use  whereof  would  result  in  the  full  straightening  and  setting 
of  his  toggle  at  the  proper  point  of  depression  of  the  treadle  in  all  cases, 
its  connection  with  the  horn  then  operating  no  differently  than  if  it 
were  positive  and  without  capacity  for  yielding.  But  in  most  cases  no 
resort  to  his  hand  adjustment  was  needed,  as  above  shown,  to  make  his 
treadle  connection  operate  as  if  it  were  unyielding  so  far  as  straighten- 
ing and  setting  the  toggle  is  concerned.  When  not  required  to  yield,  it 
was  to  all  intents  and  purposes  a  positive  connection. 

It  is  true  there  is  no  proof  that  machines  made  according  to  Cut- 
ter's patent  have  been  practically  used ;  but  it  is  also  true  that  there  is 
no  proof  that  such  machines  would  be  incapable  of  successful  practi- 
cal operation,  and  we  see  no  reason  for  supposing  that  they  would  be  so 
incapable.  The  most  that  is  claimed  in  this  direction  is  that,  whenever 
the  toggle  was  not  fully  straightened  or  set,  the  first  nail  thereafter 
driven  by  the  started  machine  might  fail  to  be  properly  driven ;  and 
this  is  the  full  extent  of  the  advantage  secured  by  the  only  deviation 
made  by  Casgrain  from  the  combination  described  by  Cutter,  which  has 
any  importance  for  the  purposes  of  this  case.  It  does  not  seem  to  us 
that  this  amounts  to  patentable  novelty  in  function  or  mode  of  opera- 
tion. We  must  therefore  hold  the  claim  invalid  for  want  of  such  pat- 
entable novelty,  in  view  of  the  prior  art 

The  above  conclusion  renders  it  unnecessary  to  consider  the  ques- 
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tions  of  infringement  raised,  validity  of  the  claim  being  assumed,  as  to 
either  form  of  machine  made  and  sold  by  the  appellant. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  remanded 
to  that  court,  with  directions  to  dismiss  the  bill;  and  the  appellant  re- 
covers its  costs  of  appeal. 


(243  Fed.  588) 

K-W  IGNITION  CO.  et  aL  v.  TEMOO  ELECTRIC  MOTOB  OO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    June  8»  1917.) 

No.  2934. 

1.  Patents  «=»328 — ^Validity  and  Infbingeicent — Shock  Absobbeb. 

The  Thompson  patent,  No.  1,072,791,  for  a  shock-absorber  for  automo- 
biles, while  narrow,  was  not  anticipated  and  is  vaUd ;  also  held  infringed*. 

2.  Patents  «=»129— Surra  fob  I  nfbingement— Defenses — Estoppel. 

A  condition  of  a  sales  agency  contract,  binding  the  agent  to  recognize 
and  respect  aU  rights  under  the  patent,  is  extingaished  by  the  termina- 
tion of  the  contract,  and  in  a  subsequent  suit  the  agent  may  contest  the 
validity  of  the  patent. 

3.  CouBTs  ^=>290 — -Suit  fob  Inibinoement— Jubisdiction — ^Unfaib  Compe- 

TrrioN. 

Where,  in  an  infringement  suit,  the  patent  is  held  yaUd  and  infringed,  a 
claim  for  unfair  competition  arising  out  of  the  infringement  may  be  con- 
sidered In  the  accounting  of  profits  and  damages,  although  the  parties  are 
citizens  of  the  same  state. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Ohio ;  John  H.  Clarke,  Judge. 

Suit  in  equity  by  the  Temco  Electric  Motor  Company  against  the 
K-W  Ignition  Company  and  Joseph  A.  Williams.  Decree  for  com- 
plainant, and  defendants  appeal.    Affirmed. 

A.  F.  Kwis,  of  Cleveland,  Ohio,  and  A.  J.  Hudson,  of  New  York 
City,  for  appellants. 

H.  A.  Toulmin,  of  Dayton,  Ohio,  for  appellee. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
SATER,  District  Judge. 

SATER,  District  Judge.  The  defendants  (appellants)  seek  a  re- 
versal of  the  decree  of  the  District  Court  adjudging  them  infringers 
of  the  Thompson  patent,  No.  1,072,791,  issued  in  1913,  of  which  the 
plaintiff  (appellee)  is  the  owner. 

[1]  The  object  of  the  patentee  was  to  provide  a  shock-absorber 
which  would  make  riding  in  a  Ford  automobile  easy.  He  accomplish- 
ed this  by  supplying  a  set  of  quickacting  coiled  springs  in  connection 
with  the  set  of  slowacting  and  friction-retarded  leaf  springs  originally 
built  into  the  vehicle.  The  compression  and  recoil  of  the  two  sets  of 
springs  occur  at  different  times,  in  consequence  of  which  their  respec- 
tive pulsations  are  not  synchronous.  The  result  of  this  is  that  the  vi- 
brations which  would  otherwise  be  transmitted  to  the  frame  of  the 
vehicle  are  absorbed  within  the  springs.    The  availability  of  the  device 

^s»For  other  cum  tee  Mine  topic  &  KET-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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for  use  is  such  that  the  owner  of  a  Ford  automobile,  without  the  serv- 
ices of  a  mechanic,  and  without  disturbing  the  operation  or  construc- 
tion of  his  car,  may,  with  slight  instruction,  remove  the  usual  hanger 
which  supports  each  end  of  each  leaf  spring  and  insert  the  plaintiff's 
attachment  in  its  stead.  The  absorber  consists  of  a  coiled  or  torsion 
spring  inclosed  in  a  cylindrical  metal  casing  or  hanger  capable  of  an 
upward  and  downward  sliding  movement  on  a  guide  or  stanchion 
whose  lower  end  is  bolted  to  the  axle.  The  stanchion  supports  the 
torsion  spring,  limits  the  side  movements  of  the  leaf  spring,  and  is  pro- 
vided at  its  upper  end  with  a  nut  or  stop  which  restricts  the  upward 
movement  of  the  casing.  Immediately  surrounding  the  guide  is  a 
cylindrical  collar,  whose  upward  end  broadens  out  after  the  fashion 
of  a  washer  and  rests  on  top  of  the  coiled  spring  and  against  the  inner 
side  of  the  upper  closed  end  of  the  casing.  When  a  shock  from  the 
movement  of  the  car  is  sustained,  the  lower  end  of  the  collar  contacts 
with  a  washer  resting  on  a  platform  or  shelf  on  the  guide  at  the  lower 
end  of  the  casing,  which  shelf  limits  the  casing's  downward  move- 
ment. On  the  side  of  the  casing  next  to  the  end  of  the  leaf  spring  is 
an  eye,  through  which  a  link  passes  connecting  the  leaf  spring  with 
the  shock-absorber  and  tending  to  hold  the  casing  at  the  upper  end  of 
the  guide.  The  effect  of  the  arrangement  is  such  that  the  recoil  of 
the  torsion  spring  begins  before  the  full  effect  of  the  shock  to  the 
wheels  can  be  transmitted  through  the  leaf  spring  to  the  body  of  the 
car  and  its  occupants.    Riding  is  thereby  made  easier. 

The  desirability  of  shock-absorbers  has  been  such  as  to  tempt  many 
inventors  to  cultivate  the  field  pertaining  to  that  particular  art,  and, 
as  is  quite  usual  in  patent  cases,  the  defense  of  anticipation  as  well  as 
of  nonpatentability  is  interposed.  The  Williams  device  for  a  wagon 
spring.  No.  203,863  (1878),  which  defendants'  expert  thinks  most 
closely  approaches  that  of  the  plaintiff,  differs  so  radically  as  to  pre- 
vent its  adaptability  to  an  automobile.  The  auxiliary  spring,  whether 
it  be  rubber  or  steel,  is  not  mounted  and  cannot  be  mounted  on  or  in- 
terposed between  the  axle  and  leaf  spring,  as  is  essentially  necessary 
in  the  Thompson  device,  but  is  attached  on  its  outer  side  to  side  bars 
extending  about  the  length  of  the  wagon  bed  and  secured  to  and  sup- 
ported by  the  axles,  which  are  remote  from  the  spring,  and  is  connected 
by  a  rod  directly  to  the  rather  remote  leaf  spring  below.  As  the  side 
bars  possess  some  degree  of  flexibility,  a  third  spring  element  is  also 
thus  introduced.  Haskins,  whose  patent,  No.  330,023  (1885),  is  also 
relied  on  by  defendants  as  anticipatory,  distinguishes  his  spring  ar- 
rangement from  and  claims  an  improvement  on  that  of  Williams.  His 
purpose  was  to  overcome  in  vehicles  the  motion  or  jolt  caused  by  the 
movement  of  the  horses.  In  his  form,  shown  in  Fig.  5,  to  which  the 
defendants'  expert  directs  special  attention,  the  leaf  spring  connects 
immediately  to  the  helical  spring,  which  in  turn  is  attached  by  a  body 
loop  to  the  platform  or  bed  of  the  vehicle.  The  shock  from  the  wheels 
passes  through  the  leaf  spring  first.  The  coiled  spring  is  not  between 
the  axle  and  the  leaf  spring,  and  no  one  suggests  how,  within  the  terms 
of  the  patent,  a  construction  is  permissible  or  possible  thus  to  place  it. 
The  result  which  he  obtains  and  his  manner  of  obtaining  it  are  not  the 
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same  or  substantially  the  same  as  those  secured  and  employed  by 
Thompson.  The  Anger  device,  covered  by  patent  No.  1,031,612 
(1912),  is  unlike  the  plaintiffs,  in  that  it  is  primarily  built  into  the  car 
and  is  not  constructed  as  a  separate  or  a  separable  part.  His  entire 
spring  arrangement  must  be  built  and  put  in  place  at  the  factory — 
the  axle  which  is  split  or  separated  into  two  parts  being  thus  specially 
made  in  order  to  admit  of  the  use  of  his  mechanism.  No  guide  is 
employed  to  support  the  spring,  nor  does  the  construction  admit  of 
the  use  of  a  guide,  or  of  a  variation  even  approximating  the  plaintiffs 
structure.  The  remoteness  of  the  other  alleged  anticipatory  patents 
is  such  that  they  need  not  be  mentioned.  The  Haskins  and  Anger 
patents  were  cited  against  Thompson  when  his  application  was  pending 
in  the  Patent  Office,  but  were  satisfactorily  differentiated  from  his  im- 
provement. The  Williams  and  the  Haskins  inventions  were  designed 
for  use  on  horse-drawn  vehicles  long  prior  to  the  conception  of  the 
powerful,  heavy,  swift-moving  automobile,  and  no  one  attempted  to 
adapt  them,  or  either  of  them,  to  vehicles  of  that  kind.  The  merit  and 
simplicity  of  the  Thompson  device  were  immediatelv  recognized,  and 
it  promptly  went  into  extensive  use.  Salesmen,  before  seeing  it  and 
without  the  use  of  any  advertising  matter,  found  many  ready  buyers. 
The  demands  of  the  trade  exceeded  the  ability  to  supply  it.  Although 
its  parts  are  old,  they  have  been  so  brought  together  as  to  produce  in 
a  new  way  a  better  result  than  had  been  attained  by  anything  that  pre- 
ceded It  in  the  art.  It  is  a  narrow  patent,  but  it  involves  invention  and 
is  valid. 

[2]  The  defendant  company  was  the  plaintiff's  exclusive  sales  agent. 
Their  contract  provided  that  the  defendant  company  would  not  manu- 
facture or  endeavor  to  manufacture  plaintiff's  spring  and  would  re- 
spect its  patent  rights  then  existing  or  thereafter  acquired,  and  was 
terminable  by  mutual  agreement,  ft  proved  to  be  highly  profitable  to 
both  parties,  but,  a  controversy  having  arisen  between  them  regarding 
the  price  of  the  springs,  it  was  terminated  at  the  defendant  company's 
instance.  The  above-mentioned  prohibitory  features  perished  along 
with  the  residue  of  the  contract  and  the  defense  of  nonpatentability 
may  therefore  be  properly  made.  Dueber  Watch  Case  Mfg.  Co.  v. 
Robbins,  75  Fed.  17,  26,  21  C.  C.  A.  198  (C.  C.  A.  6) ;  Computing  Scale 
Co.  V.  Stimpson  Co.,  104  Fed.  893,  895,  44  C.  C.  A.  241  (C.  C.  A.  6). 
Before  the  termination  of  the  contract,  the  defendants,  to  avail  them- 
selves of  the  demand  for  plaintiff's  device,  made  preparations  for 
manufacturing  and  marketing  a  new  shock-absorber  strikingly  like 
that  of  plaintiff,  and  shortly  thereafter  offered  the  same  for  sale.  Its 
guide  or  stanchion  is  divided.  At  the  top  of  the  lower  portion,  which 
fits  into  the  hole  in  the  Ford  axle,  is  a  platform  which  serves  substan- 
tially the  purpose  of  the  platform  on  the  Thompson  guide.  An  outside 
cylindrical  cover  may  be  used  or  not,  as  the  manufacturer  chooses; 
but,  if  used,  it  serves  no  purpose  other  than  to  inclose  the  coiled  spring. 
The  efficient  casing  or  hanger  which  acts  on  the  torsion  spring  is  mside 
instead  of  outside  of  such  spring  and  immediately  surrounds  the  up- 
per end  of  the  upper  part  of  the  guide.  The  lower  end  of  this  por- 
tion of  the  guide  is  affixed  to  a  link  which  connects  it  with  the  leaf 
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spring.  Its  upper  end;  to  limit  the  upward  movement  of  the  spring, 
has  a  projection  which  fits  into  a  cavity  on  the  bottom  of  the  cup-like 
formation  which  the  hanger  is  made  to  assume.  The  hanger's  cup- 
Uke  top  fits  over  the  top  of  the  coiled  spring,  and,  when  a  shock  is  re- 
ceived by  the  wheels,  produces  precisely  the  same  action  on  the  spring 
as  does  the  casing  or  hanger  in  the  plaintiff's  spring.  The  hangers  in 
the  two  respective  absorbers  differ  in  form,  but  not  in  function.  The 
springs  in  a  Ford  automobile  equipped  with  defendants'  device  receive 
shocks  in  the  same  order,  operate  in  the  same  manner,  and  produce  the 
same  results  as  those  in  a  Ford  car  on  which  the  plaintiff's  springs  are 
used. 

[3]  The  defendants'  jproduct,  which  has  the  same  general  shape  and 
size  and  bears  the  same  general  black  enameling  and  gold  label  as  the 
plaintiff's  was  offered  to  the  same  trade  to  which,  and  under  the  same 
name  by  which,  the  plaintiff's  device  had  become  known.  The  printed 
instructions  for  attaching  defendants'  shock-absorbers  to  a  car  were  in 
the  main  a  verbatim  copy  of  those  that  had  accompanied  the  plaintiff's 
device  when  put  on  the  market.  It  would  be  idle  to  say  that  the  plain- 
tiff, keeping  within  the  strict  terms  of  its  patent,  could  not  put  upon 
the  market  the  same  device  that  the  defendants  have  been  making. 
The  plaintiff's  patent  being  valid,  the  unfair  competition  feature  aris- 
ing out  of  the  infringement,  the  subject-matter  of  the  suit,  can  be  cared 
for  in  the  accounting  for  profits  and  damages,  although  the  parties  are 
citizens  of  the  same  district.  Ludwigs  v.  Payson  Mfg.  Co.,  206  Fed. 
60,  65,  124  C.  C.  A.  194  (C.  C.  A.  7) ;  U.  S.  Expansion  Bolt  Co.  v.  H. 
G.  Kroncke  Hardwood  Co.,  234  Fed.  868,  874,  148  C.  C.  A.  466 
(C.  C.  A.  7) ;  Leschen  Rope  Co.  v.  Broderick,  201  U.  S.  166,  26  Sup. 
Ct.  425,  50  L.  Ed.  710. 

The  judgment  of  the  trial  court  is  affirmed.    Its  further  proceedings 
will  be  in  accordance  with  the  conclusion  here  reached. 
156C.C.A.— 19 
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(243  Fed.  502) 

R.  E.  DIETZ  CO.  V.  BUBB  &  STARKWEATHER  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  8,  1U17.) 

No.  239. 

1.  Patents  «=»28 — Design  Patents — Essentials  to  Vauditt. 

The  rules  for  interpretation  of  design  patents  are  not  different  from 
those  applying  to  other  patents,  and  to  give  validity  to  such  a  patent 
there  must  be  originality  and  the  exercise  of  the  inventive  fticulty,  and 
the  design  must  also  be  pleasing  and  attractive  to  the  eye. 

2.  Patents  ^=>28 — Design  Patents — Essentials  to  VALiDrrr. 

It  is  immaterial  that  the  subject  of  a  design  patent  may  embody  a 
mechanical  function,  provided  the  design  per  se  is  pleasing,  attractive, 
novel,  useful,  and  the  result  of  invention. 

3.  Patents  ^=»328 — Validity — ^Design  for  Lantebn. 

The  McArthur  design  patent,  No.  42,488,  for  a  design  for  a  lantern,  is 
void,  as  not  showing  a  design  which  appeals  to  the  aesthetic  sense,  and 
also  for  lack  of  invention. 

4.  Patents  ^=:»32S — Invention — ^Tubulab  Lanterns. 

The  Bergener  patent.  No.  Q62,114,  and  the  Erb  patent.  No.  9^135,  eacii 
for  a  tubular  lantern  having  the  tubes  stiffened,  respectively,  by  longi- 
tudinal and  by  transverse  ribs  or  corrugations,  held  void  for  lack  of  in- 
vention. 

Cross-Appeals  from  the  District  Court  of  the  United  States  for 
the  Western  District  of  New  York. 

Suit  in  equity  by  the  R.  E.  Dietz  Company  against  the  Burr  &  Stark- 
weather Company.  From  the  decree,  both  parties  appeal.  Modified 
on  defendant's  appeal. 

For  opinion  below,  see  236  Fed.  763. 

The  bill  alleged  infringement  of  design  patent  to  McArthur,  42,488,  and  of 
two  mechanical  patents,  viz.  that  to  Bergener,  No.  962,114  (daim  1),  and  to 
Erb,  No.  962,135  (first  and  only  claim).    The  claims  in  suit  are  as  follows: 

Bergener:  "1.  A  tubular  lantern  having  tubes  which  are  each  composed  of 
two  substantially  half-round  half-tubes,  stamped  of  sheet  metal  and  secured 
together  by  seams  on  the  inner  and  outer  sides  of  the  tubes,  and  each  half -tube 
being  formed  between  said  seams  with  a  hollow  longitudinal  rib  thrown  out  on 
the  half-round  surface  of  the  half-tube,  substantially  as  set  forth." 

Erb:  "A  tubular  lantern  having  tubes  composed  of  stamped  half -tubes  of 
sheet  metal  which  extend  in  a  continuous  piece  from  end  to  end  and  are  pro- 
vided between  their  ends  at  intervals  with  hollow  transverse  stiffening  beads, 
said  half-tubes  being  Joined  on  opposite  sides  by  overlapped  seams,  sub- 
stantially as  set  forth." 

The  trial  court  dismissed  the  bill  as  to  the  design  patent  and  sustained  both 
of  the  mechanical  patents.    Both  parties  appealed. 

Wilhelm  &  Parker,  of  Buffalo,  N.  Y.  (Arthur  E.  Parsons,  of  Syra- 
cuse, N.  Y.,  and  Karl  E.  Wilhelm,  of  Buffalo,  N.  Y.,  of  counsel), 
for  plaintiff. 

Frederick  F.  Church  and  G.  Willard  Rich,  both  of  Rochester,  N.  Y. 
(L.  J.  Whittemore,  of  Detroit,  Mich.,  of  counsel),  for  defendant 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
patents  in  suit  relate  to  making  lanterns,  and  especially  tubular  lan- 

^=»For  oUier  cases  see  s&me  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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tems.  The  word  "lanthorn,"  and  the  fact  that  it  is  obsolete,  suffi- 
ciently suggests  the  antiquity  of  lantern-making;  while  26  years  ago, 
in  R.  E.  Dietz  Co.  v.  C.  T.  Ham  (C.  C.)  47  Fed.  320,  an  action  re- 
lating to  improvements  for  tubular  lanterns,  it  was  noted  that  the 
"industry  is  crowded  to  repletion."  In  such  an  art  McArthur's  de- 
sign patent  appears,  with  specification,  as  follows: 

**The  accompanying  drawing  represents  a  perspective  view  of  a  tubular  lan- 
tern embodying  tbis  design.  Tbe  cbaracteristic  feature  of  this  design  consists 
of  tbe  upwardly  contracted  or  downwardly  flaring  shape  of  the  chimney  A, 
which  extends  from  the  globe  B  to  the  top  O  of  the  lantern  frame.  I  claim: 
The  ornamental  design  for  a  tubular  lantern  as  shown  and  described." 

The  drawing  is  shown  below. 

This  record  suggests  two  questions 
as  to  this  patent  :  (1)  Is  the  subject 
matter  patentable  as  a  design?  (2) 
Is  invention  revealed? 

It  is  established  as  matter  of  fact 
that  the  reasons  for  making  lanterns 
in  the  shape  exhibited  by  McArthur 
are  not  aesthetic,  that  ornamentation 
is  not  a  purpose,  nor  does  the  style 
rest  on  a  desire  to  please  the  eye. 
While  some  of  these  objects  may  be 
incidentally  attained,  the  business  or 
commerciil  reason  for  making  Mc- 
Arthur's  style  of  lantern  is  to  re- 
duce to  a  minimum  the  glass  em- 
ployed in  lantern  construction. 

[1]  The   construction   of   design 
patents  has  often  been  considered  in 
this    court;    always,   we   think,   in 
consonance  with  the  ruling  cases — 
Gorham  v.  White,  14  Wall.  528,  20 
L.  Ed.  731,  and  Smith  v.  Whitman 
Saddle  Co.,  148  U.  S.  674,  13  Sup. 
Ct.  768,  37  L.  Ed.  606.    To  entitle 
an  inventor  to  the  benefit  of  a  de- 
sign patent  there  must  be  originality,  the  inventive  faculty  must  be 
exercised,  mere  mechanical  skill  is  not  enough.     Gary,  etc.,  Co.  v. 
Neal,  98  Fed.  617,  39  C.  C.  A.  189;    Steffens  v.  Steiner,  232  Fed. 
862,  147  C.  C.  A.  56.    The  test  for  invention  is  the  same  for  design 
as  for  mechanical  patents.    Strause,  etc.,  Co.  v.  Crane  Co.,  235  Fed. 
at  131,  148  C.  C.  A.  620.    All  design  patents  appeal  to  the  eye;  they 
must  present  something  pleasing  and  attractive  (Mygatt  v.  SchauflFer 
Co.,  191  Fed.  836,  112  C.  C.  A.  350),  and  relate  to  appearance  and 
to  matters  of  ornament.     The  utility  of  the  patent  depends  on  the 
effect  upon  the  eye,  not  to  any  new  function;   and  such  appeal  is  to 
the  aesthetic  emotion.     Rowe  v.  Blodgett,  etc.,  Co.,  112  Fed.  61,  50 
C.  C.  A.  120.    The  object  of  the  statute  is  to  encourage  the  origina- 
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tion  of  objects  "which  give  pleasure  to  the  sense  of  sight."  Mygatt 
V.  Schaffer,  218  Fed.  831,  134  C.  C.  A.  515. 

Mere  change  in  construction,  displaying  no  oripnality  and  no  added 
beauty,  cannot  be  the  subject  of  a  design  patent.  Mygatt  v.  Schaffer 
Co.,  supra.  An  applicant  for  a  design  patent  formerly  did  no  more 
than  submit  a  picture  or  diagram  of  his  design,  but  when  a  specifica- 
tion is  filed  with  the  drawing  (as  is  now  the  practice),  it  must  be  con- 
strued together  with  the  claim  and  drawing,  as  is  the  established  rule 
in  respect  of  other  patents.  The  rules  of  interpretation  are  not  dif- 
ferent from  those  regulating  other  patents,  and  a  design  claim  may 
(like  any  other)  be  restricted  to  the  specific  form  shown.  New  York 
Belting  Co.  v.  New  Jersey,  etc.,  Co.,  53  Fed.  812,  4  C.  C.  A.  21 ;  Ash- 
ley V.  Tatum  Co.,  186  Fed.  339,  108  C.  C.  A.  539. 

[2]  While  design  patents  are  not  intended  to  protect  a  mechanical 
function,  or  to  secure  to  the  patentee  monopoly  in  any  pven  mechan- 
ism or  manufacture  as  such,  it  is  immaterial  that  the  subject  of  the 
design  may  embody  a  mechanical  function,  provided  that  the  de- 
sign per  se  is  pleasing,  attractive,  novel,  useful  and  the  result  of  in- 
vention. Ashley  v.  Weeks,  etc.,  Co.,  220  Fed.  at  901,  136  C.  C.  A. 
465.  But  it  is  the  design  that  is  patented,  not  the  mechanism  dressed 
in  the  design. 

[3]  Applying  these  rules  to  the  matter  in  hand,  we  are  of  opinion 
that  McArthur's  lantern,  or  any  lantern  looking  like  that  of  the  de- 
sign, does  not  appeal  to  the  aesthetic  sense,  and  represents  nothing 
more  than  a  convenient  shape  for  an  article  always  purchased  and 
used  for  what  it  will  do — ^not  for  its  looks.  We  further  believe,  in 
the  light  of  a  long  line  of  tubular  lanterns,  beginning  with  that  of 
Irwin  (patent  105,083,  July  5,  1870),  and  ctmtinuing  especially  through 
Betts  (patent  340,274,  April  20,  1886),  that  nothing  more  than  the  skill 
of  a  mechanic  was  involved  in  shortening  a  glass  globe  and  length- 
ening a  metal  chimney,  and  McArthur  did  no  more.  For  these  rea- 
sons the  lantern  shown  discloses  no  invention,  which  forbids  any 
patent,  nor  does  it  make  any  appeal  to  the  eye,  or  the  aesthetic  sense, 
which  forbids  a  design  patent 

[4]  The  two  mechanical  patents  are  entitled  as  relating  to  "tubular 
lanterns."  Bergener  says  his  object  is  "to  stiffen  the  tubular  frame 
and  to  avoid  imperfections  in  the  shape  of  the  tubes."  Erb  states  as 
his  object  "to  stiffen  the  tubes  of  the  tubular  frame  in  a  simple,  in- 
expensive, and  effective  manner."  Bergener  accomplishes  his  result 
by  putting  a  longitudinal  rib  on  each  hdf-tube  of  the  lantern  frame, 
and  says: 

''These  ribe  serve  not  only  to  strengthen  and  stiffen  the  tube,  but  also  to 
draw  or  stretch  the  sheet  metal  as  It  Is  being  shaped  between  the  dies,  in 
stamping  the  half-tube  out  of  a  flat  blank.'* 

Erb's  result  is  reached  by  making  transverse  ribs  on  each  half -tube, 
and  he  asserts  that : 

These  ''ribs  take  up  the  surplus  of  metal  In  shaping  the  half-tubes  from  flat 
blanks  between  dies,  and  so  draw  the  metal  tight  •  •  •  and  prevent 
buckling  of  the  metal." 
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The  quoted  statements  of  the  specifications,  as  explained  by  evi- 
dence, mean  that  a  ribbed  half-tube  made  from  a  flat  blank  can  be 
more  accurately  joined  to  its  fellow  by  the  closing  dies,  than  is  the 
case  with  unribbed  halves.  It  is  stated  in  evidence,  "by  forming  this 
rib  it  stiffened  the  metal  in  the  center,  and  that  prevented  the  metal 
from  spreading."  The  same  witness  said  there  was  no  difference  in 
kind,  between  the  transverse  and  longitudinal  ribs,  but  that  in  his 
opinion  the  short  or  transverse  indentation  was  "the  better  of  the 
two."  Put  into  legal  phrase,  this  means  that  it  is  a  fimction  or  at- 
tribute of  ribbed  tube-blanks,  to  resist  the  distorting  action  of  dies 
more  successfully  than  does  plain  tubing. 

If  the  fact  is  proven  (which  is  doubtful),  it  is  more  doubtful  wheth- 
er it  was  invention  to  discover  the  function;  for  ribbing  or  corruga- 
tion of  metal  is  confessedly  old,  and  we  fail  to  see  that  the  ribs  in 
question  are  doing  any  other  work  or  performing  any  other  fimction 
when  in  a  closing  die  or  other  stamp,  than  ribs  or  corrugations  have 
done  ever  since  they  were  first  used  long  before  the  dates  of  these 
patents — i.  e.,  they  strengthen  the  metal  and  assist  in  resisting  strains 
or  stresses  of  any  and  every  kind. 

But  whether  claims  might  have  been  drawn  protecting  what  we 
regard  as  a  mere  function  is  immaterial,  for  the  claims  in  suit  cover 
nothing  but  lantern  tubes  presenting  "hollow  longitudinal  ribs" 
(Bergener)  and  "transverse  stiffening  beads"  (Erb).  Under  such 
claims  as  these,  since  jibbed  lantern  tubes  per  se  are  at  least  as  old 
as  the  Orphy  patent  of  1888  (390,699),  it  is  plainly  impossible  to  pro- 
tect what  is  at  best  a  new  use  or  newly  observed  virtue  of  an  old 
device,  viz.  the  corrugation  or  ribbing  of  metal.  The  claims  cover 
nothing  but  a  stiffener  (in  itself  old)  applied  to  the  tubular  form  of 
lantern  construction,  which  is  also  of  itself  old.  Such  claims  are  void 
for  lack  of  invention. 

The  decree  below  is  modified,  and  the  biuse  remanded,  with  orders 
to  dismiss  the  bill,  with  costs  in  both  courts. 


(243  Fed.  595) 

HEMMING  MFG.  CO.  v.  CUTLER-HAMMER  MFG.  CO. 

(Circuit  Court  of  Appeals,  Seventb  Circuit    AprU  10,  1917.) 

No.  2368. 

1.  Patents  «=»328 — ^Validity  and  Infbinoemsnt — ^Inbtjultino  Matebiai^ 

The  MuUer  patent,  No.  869,321,  for  an  insulating  material  and  pro- 
cess of  making  the  same,  describes  a  process  which,  if  followed,  pro- 
duces a  substance  which  is  worthless  as  an  insulating  material ;  also  held 
not  infringed,  if  conceded  vaUdity. 

2.  Patents  ^=»99 — Validity — Claims  fob  New  Peoduct. 

Although  claims  for  a  new  product,  having  definite  characteristics  by 
which  it  may  be  identified  and  which  distinguish  it  from  the  process  by 
which  it  is  made,  are  not  limited  to  the  product  as  made  by  the  disclosed 
process,  nevertheless  product  claims  are  not  sustainable,  unless  the  speci- 
fication discloses  at  least  one  practicable  way  in  which  to  make  the  prod- 
uct. 

^=9For  oUier  cases  tee  s&me  topic  ft  KEY-NUMBER  Id  all  Key-Numbtrad  Dlgaata  &  Indexaa 
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Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Wisconsin. 

Suit  in  equity  by  the  Hemming  Manufacturing  Company  against 
the  Cutler-Hammer  Manufacturing  Company.  Decree  for  defend- 
ant, and  complainant  appeals.     Affirmed. 

This  is  an  appeal  from  a  decree  dismissing  for  want  of  equity  appellant's 
bill  for  alleged  infringement  of  the  Muller  patent  869^1,  October  29,  1907, 
for  insulating  material  and  method  of  manufacturing  the  same. 

The  claims  in  suit  and  the  material  parts  of  the  specillcation  are  as  follows: 

"By  my  invention,  I  provide  a  flre-proof  electrical  insulating  material  which 
has  a  high  specific  resistance  sufficiently  near  to  that  of  rubber  or  porcelain  to 
make  it  satisfactory  in  the  electrical  art.  It  will  withstand  as  high  a  degree 
of  heat  as  it  will  be  subjected  to  In  practice  without  loss  of  its  insulating  prop- 
erties, whereby  it  may  be  used  in  place  of  porcelain  and  it  may  be  worked 
with  tools  practically  as  easily  as  wood.  It  takes  a  screw-thread  very  satis- 
factorily. Moreover,  it  may  be  also  molded  into  shape  in  the  same  manner  as 
rubber  or  porcelain  and  does  not  require  the  use  of  heat  in  its  manufacture. 
It  does  not  shrink  as  porcelain  does  in  molds  and  costs  very  mudi  less  than 
hard  rubber  or  porcelain  to  produce. 

**The  invention  will  now  be  described  in  its  preferred  embodiment  when 
such  embodiment  is  a  solid. 

**In  carrying  out  my  invention,  for  making  solid,  flre-proof,  electrical  insu- 
lating material,  I  combine  a  tire-resistant  material,  for  example,  asbestos, 
preferably  in  a  comminuted  state,  by  means  of  a  binder  consisting  of  a  bitu- 
minous material  whose  fusing  point  is  substantially  as  high  as  that  of  mineral 
pitch — that  is,  relatively  high  for  a  binding  material  of  this  kind,  dissolved 
in  a  suitable  volatile  solvent  (such  as  benzol  or  other  volatile  hydrocarbon, 
for  example)  of  such  bituminous  material,  the  proportions  of  the  binder  and 
fire-resisting  material  being  such  that  a  consistent  plastic  mass  is  formed 
which  is  then  subjected  to  heavy  pressure,  preferably  in  a  cold  state,  and 
dried  by  the  evaporation  of  the  solvent  whereby  a  solid  fire-proof  and  hard 
insulating  material  is  obtained,  having  all  the  desirable  properties  required  in 
the  art 

*'In  order  to  distribute  the  pitch  uniformly  between  the  asbestos  fibers  or 
particles  and  to  entangle  the  latter  at  the  same  time,  the  asbestos  Is  intimately 
mingled  with  the  volatile  pitch  solution  and  then  heavily  compressed  prefer- 
ably in  a  cool  state  and  dried  by  evaporation  as  stated.  In  the  solid  material 
thus  produced,  the  firm  consistency  of  pitch  after  compression  and  evaporation 
of  the  volatile  solvent  makes  the  asbestos  fibers  non-hygroscopic  and  the  solid 
product  is  in  fact  so  non-inflammable  that  it  may  be  subjected  temporarily  to 
an  electric  arc  without  being  burned  up  and  without  being  softened. 

**In  view  of  the  fact  that  the  bituminous  material,  such  for  example,  as 
mineral  pitch  will  bum  at  a  relatively  low  temperature  whereas  when  com- 
bined, as  in  my  invention,  the  product  is  practically  flre-proof,  it  is  probable 
that  this  paradoxical  action  is  due  to  the  fact  that  in  the  completed  material 
produced  by  my  invention,  asbestos  Is  the  chief  fire  resistant  material,  while 
the  pitch  seems  merely  to  impregnate  and  coat  the  particles  of  asbestos  and 
to  cement  them  together,  the  amount  of  pitch  being  so  minimized  that  the 
pitch  In  the  completed  material  constitutes  a  substantially  non-inflammable 
factor.  It  Is  possible  that  the  ability  of  the  pitch  to  resist  high  temperatures 
to  which  the  material  may  be  subjected  without  softening  or  Igniting,  Is  due  to 
the  fact  that  the  relatively  thin  layers  of  the  binding  material  are  pro- 
tected by  the  asbestos  from  access  of  oxygen.  When  the  particles  or  fibers  of 
the  fire-resisting  material  are  cemented  together  by  the  binder,  and  the  mass 
is  subjected  to  heavy  pressure  for  condensing  or  initially  hardening  it,  the 
pitch  remaining  In  the  compressed  mass  is  minimized  in  quantity  and  Is 
present  in  what  may  be  designated  as  approximately  filmiform  layers  or  coat- 
ings and  although  made  from  a  material  whldi  In  ordinary  relations  Is  easily 
Inflammable  are,  nevertheless,  practically  non-inflammable  and  practically 
non-softing,  as  Is  proven  by  subjection  of  samples  to  the  electric  arc.    Herein 
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lies  a  reconcilement  of  antagonisms,  the  theory  of  which  I  do  not  pretend  to 
precisely  understand,  but  which  I  have  hereinbefore  set  forth  according  to 
the  best  of  my  present  understanding.  By  the  gradual  evaporation  of  the 
solvent  (I  recommend  a  volatile  hydrocarbon,  especially  benzol,  for  use  as  a 
solvent),  my  new  solid  product  is  given  a  peculiar  character,  which,  although 
the  product  is  refractory  and  hard,  permits  the  product  to  be  worked  readily 
with  tools  and  in  molds  without  anything  more  than  ordinary  wear  and  tear. 

**In  my  process  of  making  insulating  material,  I  preferably  prepare  a  bindei 
consisting  of  100  parts  of  the  bituminous  material,  such  as  mineral  pitch, 
dissolved  at  about  normal  temperature  in  approximately  20  parts  by  weight 
of  a  volatile  solvent,  such  as  benzol,  or  the  like.  This  solution  is  mixed,  prefer- 
aWy  without  the  application  of  heat,  with  a  preferably  comminuted  natural 
asbestos  in  the  proportion  of  20  to  75  parts  of  the  solution  to  100  parts  of  the 
fire-resisting  material  to  form  a  consistent  plastic  mass,  which  may  be  molded 
er  otherwise  compressed  into  the  desired  shape.  The  consistency  of  the  mass 
will  depend  upon  the  proportions  of  the  ingredients  within  the  limits  men- 
tioned and  may  be  varied  according  to  the  properties  desired  in  the  product 

**In8tead  of  using  asbestos  only,  I  may  mix  with  it  a  suitable  heat,  water 
and  fire-proof  filler,  such,  for  example,  as  quartz  or  kaolin ;  for  example,  100 
parts  of  the  asbestos  may  be  mixed  with  from  one  to  100  parts  by  weight  of 
the  filler  which  is  preferably  a  finely  pulverized,  inorganic  body.  This  mixture 
of  the  asbestos  with  the  finely  pulverized,  Inorganic  heat,  water  and  fire-proof 
fiUer  is  then  combined  with  the  binder  In  the  same  manner  and  in  substan- 
tially the  same  proportions  as  hereinbefore  described. 

"The  volatile  ingredient  of  the  compressed  product  is  permitted  to  evaporate 
therefrom  by  exposure  to  air  whereupon  the  product  Is  hardened  by  the 
evaporation  of  the  solvent.  If  desired,  the  compressed  mass  may  be  sub- 
jected to  heat  for  the  purpose  of  hastening  the  evaporation. 

"The  resultant  product  has  a  high  degree  of  hardness,  may  be  worked  with 
fticlllty  by  means  of  tools,  takes  a  high  polish,  possesses  extraordinary  power 
of  resistance  to  many  acids  and  alkalies,  is  not  hygroscopic  and  Its  resistance 
to  heat  and  to  the  electrical  current  Is  very  high.  For  example,  It  has  been 
shown  that  a  sample  of  my  new  product  having  an  average  thickness  of 
10.95  millimeters  had  an  Insulation  resistance  of  more  than  5,000,000  megohms, 
and  that  when  the  sample  of  my  new  product  was  placed  In  an  arc.  a  black 
smoke  was  emitted;  the  samples  being  red  hot  and  burned  with  a  yellow 
flame,  which  continued  for  a  second  or  two  after  the  sample  had  been  removed. 
After  exposure  to  the  arc,  the  sample  had  a  steel  blue  appearance.  It  was 
consumed  very  slowly,  three  minutes'  exposure  slightly  rounding  the  edges. 
It  did  not  soften.  By  reason  of  these  various  properties,  my  new  product  Is 
admirably  adapted  for  employment  as  an  electrical  Insulating  material.  More- 
over, owing  to  the  low  cost  of  the  materials  employed  in  Its  manufacture  and 
the  relatively  simple  process  required  to  produce  it,  the  Insulating  devices  In 
any  desired  form  may  be  made  at  sudi  a  low  price  as  to  render  the  material 
capable  of  general  use  in  the  arts. 

"My  new  material  may  be  used  for  other  purposes  than  electrical  Insulation, 
but  that  use  is  its  peculiar  and  most  striking  field.  If  It  Is  desired,  the  un- 
pressed  plastic  mass  above  described  may  be  used  as  a  fire-proof  non-conductor 
in  many  situations  where  it  may  be  allowed  to  harden  In  situ. 

"When  the  composition  Is  compressed  the  voids  or  spaces  occurring  between 
the  asbestos  fibers  or  imrtlcles  are  substantially  filled  up,  although  it  Is  proba- 
ble that  the  evaporation  of  the  solvent  effects  a  certain  degree  of  porosity  In 
the  compacted  mass,  the  possible  porosity  enhancing  the  insulating  capacity  of 
the  mass,  while  its  exterior  skin  Is  more  hardly  condensed." 

The  claims  in  suit  are: 

"2.  An  insulating  material  consisting  of  a  hardened  mass  comprising  frag- 
ments of  fire-resistant  material  cemented  together  by  a  bituminous  material 
having  a  relatively  high  fusing  point,  the  bituminous  material  l>elng  only 
sufficient  in  quantity  to  fill  substantially  the  voids  whereby  the  resistant 
properties  of  the  fire-resistant  material  are  made  effective. 

'*3.  An  insulating  material  comprising  a  hardened  mass  comprising  asbestos 
fragments  cemented  together  by  a  pitch  having  a  relatively  high  fusing  point, 
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the  pitch  being  only  sufficient  in  quantity  to  fill  substantially  the  Tolds  whereby 
the  resistant  properties  of  the  asbestos  are  made  effective." 

"5.  A  non-hygroscopic,  fire-proof,  electrical  insulating  composition  comprising 
asbestos  mixed  with  a  solution  of  pitch  and  evaporatable  pitch  solvent,  the 
pitch  serving  in  the  composition,  after  evaporation  of  the  solvent,  as  a  sub- 
stantially fire-proof  binder  and  also  as  a  non-hygroscopic  coating  for  the  as- 
bestos, the  pitch  also  serving  to  fill  the  voids." 

"8.  A  compressed  non-hygroscopic,  fire-proof,  electrical  insulating  composi- 
tion comprising  asbestos  with  an  evaporatable  solution  of  bituminous  ma- 
terial which  serves  in  the  compressed  composition,  after  evaporation  of  the 
evaporatable  constituent  of  said  solution,  as  a  substantially  fire-proof  binder 
and  also  as  a  non-hygrosc<H)ic  coating  for  the  asbestos,  the  bituminous  ma- 
terial also  serving  to  fill  the  voids." 

**10.  The  method  of  manufacturing  insulating  material  which  consists  in 
dissolving  a  bituminous  binding  material  having  a  relatively  high  fusing  point 
In  a  volatile  solvent  for  such  material,  then  incorporating  therewith  a  frag- 
mentary fire-resisting  material  in  sudi  proportions  that  in  the  completed  prod- 
uct the  binding  material  will  only  be  sufficient  in  quantity  to  fin  completely 
the  voids,  then  pressing  said  mass  into  shape  and  drying  it. 

"11.  The  method  of  manufacturing  insulating  material  which  consists  in 
dissolving  a  pitch  having  a  relatively  high  fusing  point  in  a  pitch  solvent, 
incorporating  therewith  a  fire-resistant  filler  In  such  proportions  that  in  the 
completed  product  the  binding  material  will  only  be  suflicient  to  fill  completely 
the  voids,  then  molding  said  mass  into  shape  and  drying  it" 

"16.  The  method  of  making  non-hygroscopic,  electrical  insulatng  material 
consisting  in  mixing  asbestos  with  a  solution  of  pitch  and  pitch  solvent ;  and 
then  compressing  the  mixture  into  desired  form  and  filling  the  voids,  and 
then  hardening  the  compressed  mass  by  evaporation  of  the  volatile  hydrocar- 
bon." 

Appellant's  commercial  article,  known  by  the  trade-name  *'Gummon,"  is 
made  by  the  following  process: 

By  the  use  of  heat  coal-tar  pitch  is  dissolved  in  a  non-volatile  heavy  coal-tar 
oil,  such  as  anthracene  oil;  to  this  liquid  mixture  is  added  a  quantity  of 
benzol,  a  readily  volatile  light  coal-tar  oil ;  into  this  is  then  mixed  a  quantity 
of  comminuted  asbestos;  the  compound  is  then  pressed  into  molds;  and  the 
product  is  then  placed  in  an  enclosed  oven  and  subjected  to  heat,  the  tempera- 
ture being  gradually  increased  up  to  about  500"  Fahrenheit. 

Appellee's  alleged  infringing  product  is  manufactured  as  follows: 

Commercial  coal-tar  pitch  is  heated  from  250**  to  300**  Fahrenheit;  it  is 
then  dissolved  in  a  light  coal-tar  oil ;  when  this  mixture  has  cooled  to  about 
150**  Fahrenheit  a  certain  proportion  of  benzol  is  added;  after  the  mixture 
has  cooled  to  room  temperature  a  definite  weight  of  china-wood  oil  is  stirred 
in ;  this  solution  and  short  fibered  asbestos  are  then  put  into  a  mixing  ma- 
chine and  agitated  for  about  two  hours;  after  coming  from  the  mixing  ma- 
chine the  product  is  screened  and  placed  on  trays  to  dry  from  24  to  48  hours, 
during  which  time  the  benzol  entirely  evaporates  from  the  material ;  the  com- 
pound is  then  placed  in  cold  molds  and  without  the  application  of  heat  is  sub- 
jected to  a  pressure  of  from  4,000  to  10,000  pounds  per  square  indi ;  and  the 
molded  articles  are  finally  placed  in  a  closed  oven  and  subjected  to  heat  for  24 
hours,  the  temperature  gradually  being  increased  to  from  500"  to  600"  Fah- 
renheit. 

China-wood  oil,  above  mentioned,  has  the  characteristic  when  heated  of  co- 
agulating into  a  rubber-like  condition. 

Charles  Neave,  of  New  York  City,  for  appellant 
W.  Clyde  Jones,  of  Chicago,  111.,  for  api>dlee. 

Before  BAKER,  AI.SCHUI.ER,  and  EVANS,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  Is 
appellee's  process  within  the  teachings  of  the  patent?     In  MuUer's 
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disclosure  the  first  step  is  to  take  mineral  pitch,  or  its  equivalent,  and 
dissolve  it  preferably  "at  about  normal  temperature"  in  a  volatile  sol- 
vent, such  as  benzol,  or  its  equivalent  While  heat  in  this  first  step 
is  not  excluded,  the  patent  very  clearly  contemplates  that  the  bitumi- 
nous material  and  the  volatile  solvent  shall  be  of  such  a  character  that 
a  solution  will  result  from  their  being  put  together  without  extraneous 
heat.  In  other  words,  if  heat  is  to  be  used  at  all,  it  would  be  only 
for  the  purpose  of  taking  somewhat  more  quickly  a  step  that  could 
be  taken  without  the  use  of  heat.  At  the  next  step  the  fire-resisting 
material,  such  as  asbestos,  or  its  equivalent,  is  mixed  into  the  solu- 
tion until  a  consistent  plastic  mass  is  formed.  This  plastic  mass  is 
then  placed  in  molds  and  subjected  to  heavy  pressure  "preferably  in 
a  cold  state."  And  the  final  step  is  thus  prescribed  in  the  specifi- 
cation : 

**Tlie  volatile  Ingredient  of  the  compressed  product  is  permitted  to  evaporate 
therefrom  by  exposure  to  air,  whereupon  the  product  Is  hardened  by  the 
evaporation  of  the  solvent.  If  desired,  the  compressed  mass  may  be  sub- 
jected to  heat  for  the  purpose  of  hastening  the  evaporation." 

Thus  an  examination  of  the  patent  makes  manifest  that  Muller's 
process,  in  what  he  declared  the  most  desirable  way  of  practicing  it, 
consisted  in  a  succession  of  steps  each  of  which  was  to  be  taken  at 
normal  temperature. 

In  the  trial  court  oral  testimony  of  experts  was  heard  with  re- 
gard to  the  results  obtained  by  practicing  the  teachings  of  the  patent. 
The  trial  judge  found,  and  we  also  find,  that  the  undisputed  evidence 
demonstrates  that  the  MuUer  process,  practiced  according  to  the  teach- 
ings and  disclosures  of  the  patent  and  by  persons  both  learned  and 
skilled  in  the  production  of  plastic  compositions  for  insulating  mate- 
rials, produced  a  product  which,  after  exposure  to  the  air  for  more 
than  a  year,  could  be  distorted  by  hand,  was  readily  soluble  in  benzol, 
and  when  exposed  to  the  flame  of  an  alcohol  lamp  gave  off  visible 
vapors  in  5  seconds,  ignited  in  30  seconds  and  crumbled  in  45  seconds ; 
and  that  such  a  product  was  valueless  as  an  insulating  material. 

Undisputed  expert  testimony  discloses  that  "a  volatile  solvent  is 
one  that  boils  at  a  temperature  below  the  boiling  point  of  water."  This 
is  true  of  benzol ;  but  it  is  not  true  of  the  light  coal-tar  oil  in  which 
appellee  dissolves  the  already  molten  pitch  by  means  of  heat,  and 
without  the  use  of  heat  this  first  step  of  appellee's  process  would  be 
commercially  impossible.  The  subsequent  addition  of  benzol  is  nec- 
essary to  thin  the  mixture  so  as  to  offset  the  coagulating  tendency 
of  the  china- wood  oil.  And  when*  the  asbestos  has  been  mixed  in 
and  the  composition  has  been  screened  and  placed  on  trays  to  dry, 
the  benzol  entirely  evaporates  from  the  granular  mass,  and  not  from 
the  molded  article  as  in  the  process  of  the  patent.  In  appellee's  pro- 
cess heat  is  absolutely  necessary  in  order  to  bring  about  the  rubberiza- 
tion  of  tiie  china- wood  oil.  Furthermore,  the  final  subjection  of  the 
molded  article  to  heat  is  essential  for  the  expulsion  of  the  light  coal-tar 
oil  in  which  the  molten  pitch  was  primarily  dissolved,  and  finally 
the  prolonged  subjection  to  the  increasingly  high  degree  of  heat  in 
a  dosed  oven  is  requisite  to  the  hardening  and  the  rendering  unin- 
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flammable  of  the  finished  product  by  volatilizing  and  driving  off  the 
heavier  oils  that  remain  in  conmiercial  pitch  and  which  volatilize  at 
from  500°  to  600°  Fahrenheit. 

Appellant  learned  to  make  "Gummon"  from  MuUer  in  a  factory 
in  Germany.  If  Muller,  when  he  wrote  the  specification  of  his  patent, 
had  already  developed  the  "Gummon"  process,  in  which  the  anthra- 
cene or  other  heavy  coal-tar  oil  is  not  vaporizable  without  a  high  de- 
gree of  heat  and  in  which  the  non-vaporizable  residue  of  the  an- 
thracene oil  acts  somewhat  in  the  finished  product  as  china-wood  oil 
does  in  appellee's  product,  he  carefully  refrained  from  giving  the 
necessary  recipe  for  making  the  product;  and  if  the  process  claims 
in  suit  have  any  vitality,  if  the  patent  for  the  process  is  not  void  on 
account  of  vagueness  and  inadequacy  of  disclosure  (Western  Electric 
Co.  V.  Ansonia  Co.,  114  U.  S.  447,  452,  5  Sup.  Ct.  941,  29  I..  Ed. 
210),  we  are  quite  convinced  that  appellee  does  not  infringe. 

[2]  Though  claims  for  a  new  product  which  has  definite  charac- 
teristics by  which  it  may  be  identified  and  which  distinguish  it  from 
the  process  by  which  it  is  made,  are  not  limited  to  the  product  as 
made  under  the  disclosed  process  (Rubber  Co.  v.  Goodyear  Co.,  9  Wall. 
796,  19  L.  Ed.  566;  Hide-ite  Leather  Co.  v.  Fiber  Co.,  226  Fed.  34, 
141  C.  C.  A.  142),  nevertheless  product  claims  are  not  sustainable  un- 
less the  specification  discloses  at  least  one  practicable  way  in  which 
to  make  the  product. 

The  decree  is  affirmed 


(243  Fed.  600) 

BIJUR  MOTOR  LIGHTING  CO.  v.  ECLIPSE  MACH.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  CJircult    June  11,  1917.) 

No.  247. 

1.  Appeal  and  I^bob  «=»1000(1) — Review — Findings  of  Fact  on  Orajl  Tes- 

timony. 

The  difference  between  spoken  word  and  printed  page  is  something  that 
rightly  gives  to  a  decree  following  open  trial  and  dealing  with  facts  a 
weight  not  easily  overstated. 

2.  Contracts  «=»147(1) — Rescission — Grounds. 

When  persons,  natural  or  artificial,  use  words  in  contract  making  fall- 
ing short  of  or  going  beyond  intention,  they  must  abide  by  the  result  of 
their  efforts,  unless  a  new  agreement  supersede  the  failure,  mutual  mis- 
take of  fact  be  shown,  or  fraud  be  established: 

3.  Eviqence  ^=>4^ — Parol  Evidence. 

That  a  written  contract  is  merely  one  to  make  a  contract  subsequently 
must  appear  from  the  contract  made,  and  cannot  be  shown  by  parol. 

4.  Contracts  ^=»165 — Oral  Agreements  Collateral  to  Written  CoNTRACTa 

A  parol  agreement,  made  contemporaneously  with  a  written  contract, 
to  be  enforceable  must  be  in  respect  of  a  matter  distinct  from  that  covered 
by  the  writing. 

5.  Corporations  «=»399(4) — Representation  by  Officers — ^Validity  op  Con- 

tract. 

The  officers  of  a  corporation  are  its  agents,  and  if  they  act  within  their 
actual  authority,  or  even  within  the  apparent  scope  thereof,  in  making  a 
contract,  the  corporation  will  be  bound. 
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6.  Patents  «=»209(1) — Contract  to  Grant  License — ^Validitt. 

A  written  agreement,  executed  on  behalf  of  complainant  corporation  in 
the  office  of  its  counsel,  after  repeated  negotiations  between  the  parties,  by 
which  it  contracted  to  grant  a  license  to  defendant  under  a  patent,  held 
valid  and  binding  and  to  entitle  defendant  to  a  specific  performance. 

Appeal  from  the  EHstrict  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

Suit  in  equity  by  the  Bijur  Motor  Lighting  Company  against  the 
Eclipse  Machine  Company  and  Vincent  Bendix.  Decree  for  defend- 
ants on  original  bill  ahd  for  defendant  Bendix  on  counterclaim,  and 
complainant  appeals.    Affirmed. 

For  opinion  below,  see  237  Fed.  89. 

The  plaintiff  (hereinafter  called  "BiJur  Ck>mpany")  owns  the  patent  describ- 
ed in  the  document  below  given,  covering  an  invention  of  Joseph  Bijur,  Its 
president.  The  bill  alleged  in  usual  form  infringement  by  the  defendants, 
who,  admitting  in  substance  that  they  were  using  Bijur's  invention,  asserted 
a  right  so  to  do  as  licensees,  and  (by  counterclaim)  demanded  that  plaintiff  be 
required  spedflcaUy  to  perform  the  contract  under  which  they  justified  and 
denied  (as  a  conclusion  of  law)  the  infringement  asserted. 

This  alleged  contract,  which  sufficiently  defines  the  relation  of  parties  con- 
tended for  by  defendants,  is  as  follows: 

**Memorandiun  of  Agreement  Reached  July  9,  1914,  Between  Bijur  Motor 
Lighting  Company  and  Vincent  Bendix. 

"First.  Mr.  Bendix  is  to  receive  a  license  under  the  Bijur  patent,  No.  1.095,- 
696,  for  the  life  of  the  patent,  and  for  the  manufacture,  use  and  sale  of  start- 
ers involving  a  screw  shaft 

"Second,  l^is  license  is  to  be  exclusive  as  against  all  parties  save  Bijur 
Motor  Lighting  Company. 

"Third.  This  agreement  is  to  be  binding  upon  the  heirs  and  successors  of 
both  parties,  and  upon  the  assignees  of  the  whole  business  of  each  party,  and 
is  to  convey  to  Mr.  Bendix  the  right  to  sublicense  the  Bidipse  Machine  Compa- 
ny, its  heirs,  successors  and  assigns  of  its  business. 

''Fourth.  Mr.  Bendix  is  to  pay  a  royalty  of  five  hundred  dollars  ($500)  a 
year. 

"Fifth.  Mr.  Bendix  is  to  grant  the  Bijur  Motor  Lighting  Company  an  ex- 
clusive license  under  each  of  his  foreign  patents  or  applications  on  starting 
apparatus  for  the  life  of  the  prospective  foreign  patents  or  applications. 

"Sixth.  The  foreign  rights  under  the  Bendix  foreign  patents  are  in  no  way 
to  interfere  with  the  rights  of  export  and  use  in  foreign  countries  of  all  ap- 
paratus bnilt  in  accordance  with  the  license  to  Mr.  Bendix  under  the  Bijur 
patent  in  this  country. 

"Seventh.  The  rights  of  Mr.  Bendix  under  this  agreement  and  those  of  his 
licensee  shall  extend  to  the  manufacture  in  Canada,  as  well  as  its  use  and 
sale. 

"Rghth.  Mr.  Bendix  agrees,  without  further  consideration,  either  to  secure 
a  certain  United  States  application  now  i)ending  in  the  Patent  Office  and  al- 
leged to  interfere  with  the  Bijur  patent,  and  guarantee  that  it  be  conducted 
and  handled  throughout  in  a  manner  satisfactory  to  the  Bijur  Motor  Lighting 
Company,  or,  failing  in  this,  that  he  will,  at  his  own  expense,  vigorously  prose- 
cute the  parties  owning  or  controlling  such  application,  or  the  resultant  patent, 
to  his  full  ability,  under  any  rights  which  he  may  possess. 

"Ninth.  Mr.  Bendix  and  the  Eclipse  Machine  Company  agree  to  mark  the 
goods  licensed  under  this  agreement,  'Licensed  Under  Patent  No.  1,095,696,' 
or  equivalent  worda 

"Tenth.  As  against  infringers  of  the  Bijur  patent,  building  screw  shaft 
starting  apparatus,  Mr.  Bendix  is  to  bear  the  expense  of  legal  proceedings,  and 
as  against  other  infringers  of  said  patent,  Bijur  Motor  Lighting  Company  is 
to  bear  the  expense  of  legal  proceedings. 

— . * 
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"Eleventh.  Mr.  Bendlx  is  to  farnish  the  wording  of  the  broadest  claim  whicl^ 
has  been  allowed  in  his  German  application,  and  warrant  that  it  has  been  al- 
lowed,  and  also  the  effectiye  filing  date  of  the  German  case. 

'Twelfth.  Mr.  Bendix  agrees  that  the  licensee  (the  Eclipse  Machine  (Compa- 
ny) will,  in  consideration  of  the  granting  of  this  license  by  the  Bijur  Motor 
Lighting  Company,  give  an  additional  discount  of  five  per  cent  (5%t|  off  from 
the  best  price  named  to  any  other  motor  and  lighting  company,  and  that  he 
will  also  obtain  the  best  of  deliveries  and  prompt  service. 

"In  witness  whereof,  we  have  hereunto  set  our  hand  and  a£Sxed  our  seals 
this  9th  day  of  July,  1914,  the  BlJur  Motor  Lighting  Company  by  its  proper 
ofiicer  thereunto  duly  authorized.  Bijur  Motor  lighting  Company, 

"By  Walter  C.  Allen.     [L.  S.] 
"Vincent  Bendix.  [L.  S.]'* 

The  foregoing  is  typewritten,  except  signatures  of  Allen  and  Bendix,. 
which  are  admittedly  genuine. 

Plaintiff  repUed,  in  effect,  that  this  paper  was  never  int^ided  to  be  a  con- 
tract; was  nothing  but  a  tentative  scheme  for  a  business  arrangement,  of 
which  the  fruition  was  to  depend  on  Bendix  proving  a  scope  and  value  in  his 
German  patent  which  it  was  never  shown  to  possess ;  and  that  the  appearance 
of  contractual  finaUty  exhibited  by  the  document  in  question  resulted  from 
fraud  on  the  part  of  Bendix. 

The  District  Judge,  after  a  trial  in  which  all  the  actors  were  examined  in 
open  court,  held  that  defendant's  position  was  justified  by  the  evidence,  dis- 
missed the  bill  on  the  ground  that  Bendix  was,  and  had  been  since  the  date  of 
agreement,  entitled  to  a  formal  license,  with  authority  to  subUcense  the 
Eclipse  Company,  and  on  the  counterclaim  decreed  tliat  such  license  be  glvei 
within  60  days.    Plaintiff  took  this  appeal. 

Bijur  is  an  inventor,  with  considerable  experience  in  management  and  ex- 
ploitation of  patents.  He  entirely  controlled  the  Bijur  Company,  not  so  much 
by  stock  ownership  as  by  his  personaUty  and  the  fact  that  the  company  exist- 
ed largely,  if  not  wholly,  in  the  hope  of  profiting  by  his  inventiona  He  had 
several  times  made  contracts  for  and  in  the  name  of  his  company,  without  con- 
sulting his  board  of  directors.  Allen  is  a  relative  of  Bijur's,  a  stockholder  in 
the  Bijur  Company,  and  an  employ^,  with  wide  but  not  very  accurately  defined 
duties. 

While  the  appUcation  for  Bijur's  patent  was  In  the  office,  Bendix  filed  an 
application  of  his  own,  covering  matter  sufficiently  close  to  Bijur  to  give  rise 
to  an  interference  if  demanded.  Nevertheless  "by  inadvertence,*'  as  the  exam- 
iner stated,  Bijur's  patent  issued  without  notice  to  Bendix,  or  knowledge 
thereof  on  the  part  of  the  latter.  Thereupon  the  C(mmiissioner  advised  both 
parties  of  the  facts,  and  suggested  steps  still  open  to  Bendix  if  he  wished  to 
contest.  Pending  his  application  Bendix  had  agreed  to  license  Eclipse  Com- 
pany under  his  expected  patent.  Dunn  is  president  of  that  corporation,  and 
he,  as  financier  for  Bendix,  preferred  some  settl^nent  with  Bijur  to  litigation 
in  Patent  Office  or  court 

BlJur  had  no  patent  in  Germany;  Bendix  had  applied  for  one,  and  Bijur 
hoped  that  Bendix's  German  rights  would  **dominate"  the  device  of  one  Rush- 
more,  which  was  already  offered  in  the  German  market  There  was  also  a 
pending  American  application  for  an  apparently  similar  or  alUed  contrivance 
by  one  Remy ;  this  is  the  matter  referred  to  in  article  8  of  the  above  agree- 
ment 

In  this  situation  of  affairs,  Allen,  Bijur,  and  Bendix  at  various  times  talked 
over  what  each  party  had  to  offer  toward  a  union  of  forces,  to  the  profit  of 
all  and  avoidance  of  Utigation  and  competition. 

On  July  0,  1914,  Btljur  and  Allen,  Bendix,  and  Dunn  met  at  the  office  of 
Bijur's  patent  counsel,  no  other  lawyer  being  present  Several  hours  were 
spent  in  discussion,  and  a  stenographer  was  present  who  noted  in  shorthand 
what  was  dictated  to  her  as  the  result  of  talk.  At  the  end,  there  existed  in 
shorthand  the  agreement  above  set  forth,  except  the  signatures  and  attestation 
clause.    The  latter  was  added  by  the  staiographer  from  some  form  boc^  or 
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the  like.  Dann  and  Bljnr  left  without  serfng  the  result  of  the  stenographer's 
labors^  and  on  "departure  Bijur  spedflcally  authorized  Allen  to  "sign  for"  the 
Bljur  Company.  Bendlz  and  Allen  did  sign  In  duplicate  In  the  presence  o£ 
Bljur's  counsel,  and  each  departed  with  an  original  document 

Subsequent  study  of  Bendlx's  German  application  did  not  satisfy  Bljur  and 
his  counsel  that  Its  probable  claims  were  wide  enough  to  suit  them,  and  on 
August  4th  counsel  notified  Bendlx's  attorneys  in  writing  that  the  document 
above  set  forth  was  not  a  contract,  and  that  "aU  negotiations  were  closed." 
Subsequently  Bendix  bought  up  the  Remy  Invention,  though  the  plaintiff  on 
August  5th  notified  the  vendors  that  Bendix  had  no  contract  or  agreement  as 
to  the  Bljur  patent. 

Defendants  then  proceeded  to  act  upon  their  asserted  rights,  and  this  suit 
resulted. 

George  W.  Wickersham,  E.  Henry  Lacombe,  and  Walter  H.  Pol- 
lak,  all  of  New  York  City,  for  appellant. 

John  B.  Stanchfield,  of  New  York  City,  Samuel  E.  Hibben,  of  Chi- 
cago, 111.,  and  Alexander  D.  Falck,  of  Elmira,  N.  Y.,  for  appellees. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
foregoing  facts  we  consider  established ;  so  did  the  lower  court  in  sub- 
stance ;  and  from  that  decision  we  should  hesitate  to  depart,  were  we 
inclined  so  to  do.  The  difference  between  spoken  word  and  printed 
page  is  something  that  rightly  gives  to  a  decree,  following  open  trial 
and  dealing  with  facts,  a  weight  not  easily  overstated.  Brookheim  v. 
Greenbaum,  225  Fed.  763,  141  C.  C.  A.  89. 

From  these  physical  facts,  we  infer  that  all  the  men  who  met  on 
July  9th  at  counsel's  office  intended  to  make  a  contract,  if  they  could 
agree  on  terms,  and  we  think  the  incentives  to  agreement  obvious  and 
considerable.  Each  had  something  to  give  or  give  up,  constituting 
consideration. 

That  a  contract  was  made  must  also  be  found.  It  was  a  corpora- 
tion's contract,  but  that  statement  assumes  that  men  intended  to  make, 
and  did  make,  such  corporate  agreement.  Men  may  contract  in  such 
incomplete,  obscure,  informal,  or  even  illegal  terms  that  their  inten- 
tion is  not  carried  out  by  the  form  of  words  they  sign ;  they  may  also 
sign  a  writing  plain,  formal,  and  of  a  legal  import  beyond  the  purposes 
or  desires  of  some  of  the  contracting  parties.  Corporations  may  do 
the  same  things ;  they  have  no  thoughts  or  purposes  other  than  Uiose 
of  the  men  controlling  them. 

[2]  When  persons  natural  or  artificial  use  words  in  contract  mak- 
ing falling  short  of  or  going  beyond  intention,  they  must  abide  by  the 
result  of  their  efforts,  unless  a  new  agreement  supersede  the  failure, 
mutual  mistake  of  fact  be  shown,  or  fraud  be  established. 

There  was  no  fraud  in  this  instance;  the  plaintiff's  allegations  in 
that  behalf  are  not  supported  by  the  evidence.  Nor  was  there  any 
mutual  mistake. 

Of  the  men  talking  together  on  July  9th,  it  is  evident  that  Allen, 
Dunn,  and  Bendix  departed  feeling  that  their  desires  were  accomplish- 
ed. Bijur  deposes  that  he  regarded  the  whole  matter  as  tentative,  and 
dependent  on  the  worth  of  Bendix's  German  patent,  while  his  attorney 
seems  to  have  confined  his  activities  to  furnishing  clerical  conveniences, 
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after  dictating  to  the  stenographer  much  of  the  language  afterwards 
written  out.  If  he  and  Bijur  did  regard  the  signed  dociunent  as  no 
more  than  notes  of  talk,  they  neither  said  so  at  the  time,  nor  inserted 
any  such  limitation  in  what  they  caused  or  permitted  to  be  formally 
executed. 

Recognizing  that  relief  from  the  writing  relied  on  by  defendants 
is  not  obtainable  on  grounds  of  fraud  or  mistake,  plaintiff  asserts 
that  the  paper  which  looks  like  a  contract  is  incomplete  because  its 
enforcement  depended  upon  approval  of,  or  satisfaction  with  Bendix's 
German  patent  claims;  which  would  not  serve  Bijur's  turn  at  all,  un- 
less they  "dominated  Rushmore." 

[3]  There  are  "contracts  to  make  a  contract"  if  one  party  there- 
after choose  so  to  do.  American,  etc.,  Co.  v.  Simon,  140  Fed.  529,  72 
C.  C.  A.  45 ;  Id.,  153  Fed.  1020,  82  C.  C.  A.  675.  But  such  singularity 
must  appear  in  the  contract  made ;  the  incompleteness  must  Aere  be 
completely  apparent ;  it  cannot  be  created  by  parol.  No  suggestion  of 
Bijur's  reservation  can  be  discerned  in  this  document. 

[4]  It  is  also  possible  that  the  parties  to  a  written  contract  may 
contemporaneously  make  another  oral  agreement,  on  a  matter  as  to 
which  the  writing  is  silent.  But  such  oral  arrangement,  to  be  enforce- 
able, must  be  in  respect  of  a  matte;r  distinct  from  that  covered  by  the 
writing;  one  party  cannot  by  parol  set  up  in  the  guise  of  a  separate 
contract  something  which  devitalizes  the  writing,  and  changes  or  aborts 
the  stated  purposes  thereof.  Seitz  v.  Brewers'  etc.,  Co.,  141  U.  S. 
510,  12  Sup.  Ct.  46,  35  L.  Ed.  837;  Harrison  v.  Fortlage,  161  U.  S. 
57,  16  Sup.  Ct.  488,  40  L.  Ed.  616.  To  accept  this  written  agreement 
as  meaning  what  plaintiff  contends  for  is  to  violate  the  rule  just  stated. 
While  we  think  tJiat  no  oral  contract  is  proven,  none  is  asserted  that 
is  enforceable. 

[5]  Plaintiff  further  urges  that  the  attempted  execution  of  the  con- 
tract was  not  such  as  to  bind  the  Bijur  Company.  Any  corporate  act 
presupposes  a  delegated  authority  (Bank  v.  Dandridge,  12  Wheat  at 
70,  6  L.  Ed.  552),  but  the  manner  or  method  of  that  delegation  is  a 
matter  with  which  third  parties  are  little  concerned.  The  officers  of 
a  corporation  are  its  agents,  and  if  they  act  within  their  actual  au- 
thority, or  even  within  the  apparent  scope  thereof,  the  corporation  will 
be  bound;  the  by-laws  which  ordinarily  prescribe  corporate  methods 
are  private  regulations  as  to  the  outside  world.  Rathbun  v.  Snow,  123 
N.  Y.  349,  25  N.  E.  379,  10  L.  R.  A.  355.  We  have  said  that  as  matter 
of  fact  Mr.  Bijur  had  made  contracts  for  the  corporation,  without 
especial  authority  from  the  directors.  The  instances  are  not  nirnier- 
ous,  but  they  are  the  only  like  contracts  proved  from  the  company's 
history;  they  related  to  matters  similar  to  that  under  consideration, 
and  are  sufficient  proof  (taken  in  conjunction  with  the  other  evidence) 
to  establish  a  habit  or  course  of  business.  It  is  obvious  that,  if  this 
contract  had  been  signed  by  Mr.  Bijur  personally,  it  never  would  have 
occurred  to  anyone  connected  with  the  Bijur  Company  to  cavil  at  the 
technical  sufficiency  of  execution.  If  he  had  such  power,  he  expressly 
delegated  it  in  pursuance  of  a  course  of  business,  and  Sun,  etc.,  Co.  v. 
Moore,  183  U.  S.  643,  22  Sup.  Ct.  240,  46  h.  Ed.  366,  is  applicable. 
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[8]  It  IS  also  alleged  as  error  that  the  court  below  granted  specific 
performance  at  the  instance  of  defendants,  although  (1)  Bendix  him- 
self broke  the  contract,  and  (2)  the  Eclipse  Company  did  not  unite 
in  the  contract,  was  not  a  party  to  it,  and  cannot  be  itself  decreed  to 
perform. 

(1)  Bendix  did  not  break  his  portion  of  the  agreement;  he  complied 
therewith  and  purchased  the  Remy  invention,  although  the  plaintiff 
apparently  sought  to  prevent  such  performance.  In  view  of  what 
Bendix  actually  did,  the  question  whether  plaintiff's  conduct  did  not 
absolve  him  f rcMn  even  attempting  acquisition  from  Remy  need  not  be 
discussed. 

(2)  The  Eclipse  Company  was  made  defendant  herein  solely  as  an 
alleged  infringer;  it  is  entitled  to  no  specific  performance  and  has  ob- 
tained none.  All  its  rights  in  and  to  the  patent  in  question  and  under 
the  contract  made  must  be  worked  out  through  Bendix.  The  decree 
complained  of  is  that  a  license  such  as  was  contemplated  by  the  agree- 
ment must  be  given  to  Bendix.  We  have  not  the  form  of  such  license 
before  us,  but  assimie  that,  by  the  terms  thereof,  what  Bendix  may  by 
sublicense  give  to  the  Eclipse  Company  will  be  (or  has  been)  accurately 
defined  in  accordance  with  the  language  of  the  contract  between  plain- 
tiff and  Bendix.  At  all  events,  plaintiff's  rights  against  Eclipse  Com- 
pany are  a  part  of  its  rights  against  Bendix  as  licensee.  The  Eclipse 
Company's  estate  is  but  carved  out  of  that  conferred  on  Bendix. 

From  whatever  angle  viewed,  this  litigation  ultimately  presents  an 
effort  to  change  the  plain  meaning  of  a  written  document.  The  execu- 
tion and  delivery  of  that  particular  paper  may  have  been  ill  advised; 
it  may  not  even  express  Mr.  Bijur's  wishes  or  all  of  them;  but  it 
IS  clear,  a  corporate  act,  not  obtained  by  fraud  nor  based  on  mutual 
mistake  of  fact,  and  therefore  cannot  be  varied  nor  set  aside. 

Decree  affirmed,  with  costs. 
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(243  Fed.  «)6) 

CHADELOID  CHBMIOAL  CO.  v.  H.  B.  CHALMERS  CO.  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    June  11,  1917.) 

No.  269. 

1.  Specific  Pebformance  ^=»105<3) — Defenses — LtA.ciiES. 

Two  firms,  engaged  in  costly  litigation  with  each  other  over  their  re- 
spective rights  under  patents  on  paint  removers,  and  their  members,  en- 
tered Into  a  compromise  agreement,  whereby  the  C.  Co.  w%s  to  be  organiz- 
ed and  take  title  to  all  of  the  patents  and  permit  eadi  firm  to  manufacture 
and  sell  under  all  patents.  The  individual  members  of  the  firms  agreed  to 
assign  to  the  corporation  all  improvements  or  inventions  then  or  there- 
after made  by  them  relating  to  paint  removers ;  to  execute  an  agreement 
in  its  favor  that  they  would,  without  further  consideration,  disclose  and 
assign  to  it  all  Inventions  already  made,  or  thereafter  made,  and  to  fur- 
nish further  documents  necessary  to  effectuate  the  objects  Indicated.  One 
of  the  parties  having  severed  his  connection  with  the  corporation  anfd  the 
firm  of  which  he  was  a  member  in  1911,  organized  a  new  company,  which 
manufactured  a  paint  remover  under  a  patent  obtained  on  his  application. 
On  having  his  attention  called  to  the  agreement  to  assign  inventions  to 
the  C.  Co.,  he  replied  that  the  formula  was  not  his  own,  and  by  every 
means  sought  to  keep  the  C.  Co.  from  learning  who  devised  his  new  re- 
mover, and  whether  he  or  the  company  owned  the  patents.  The  facts, 
however,  were  brought  out  in  an  Infringement  suit  in  1915  or  1916,  and 
soon  after  the  grant  of  an  injunction  in  that  suit  the  C.  Oo.  sued  to 
compel  an  assignment  of  the  patent.  Held,  that  the  suit  was  not  barred 
by  laches,  the  defendants  not  having  been  lulled  into  security,  and  not 
having  changed  their  position  in  reliance  on  plaintiff's  inaction. 

2.  Contracts  ^=»68 — Patents  «=»183 — ^A&beements  to  Assign  Inventions— 

— Requisites  and  Validity. 

The  agreement  for  the  assignment  of  all  improvements  or  inventions 
thereafter  made  did  not  lack  formality  or  consideration. 

3.  Patents  ^=»183 — ^Agreements  to  Assign  Future  Inventions — Validitt. 

The  agreement  to  assign  future  Improvements  or  inventions  was  not 
invalid,  as  constituting  a  mortgage  upon  the  future  operation  of  man's 
brain,  though  not  limited  as  to  time,  as  the  intent  was  to  safeguard  a 
particular  business. 

4.  Patents  ^=>183 — ^Agreements  to  Assign  Future  Inventions — ^Annulment. 

The  agreement  was  not  annulled  by  the  action  of  the  corporation  in 
paying  a  salary  or  retainer  to  one  of  the  parties  for  supervising  chemical 
experiments  looking  to  new  or  improved  remover  devices,  as  none  of  the 
parties  was  boimd  to  Invent  or  attempt  to  invent  anything,  and,  even  if 
the  corporation  did  discharge  such  party  from  the  contract,  another  of 
the  parties  could  not  complain,  but  remained  bound. 

5.  Specific  Performance  ^=»108 — Relief  Awarded— Injunction. 

In  a  suit  to  compel  the  assignment  of  the  patents  t6  the  C.  Co.,  an  in- 
junction restraining  defendants  from  any  future  use  of  the  patents  or 
inventions  was  in  proper  form,  as  the  individual  defendant  and  the  com- 
pany which  took  with  notice  were  contractually  excluded  from  any  use 
of  the  patents  or  inventions. 

6.  Courts  «=»40T(5) — Circuit  Court  of  Appeals — Scope  op  Review. 

Judicial  Code  (Act  March  3,  1911,  c  231,  36  Stat.  1134  [Oomp.  St  1916^ 
§  1121])  §  129,  provides  that,  where  an  injunction  sliall  be  granted,  con- 
tinued, refused,  or  dissolved  by  an  interlocutory  order  or  decree,  an  ap- 
peal may  be  taken  from  such  Interlocutory  order  or  decree  to  the  Circuit 
Court  of  Appeals,  notwithstanding  an  appeal  upon  final  decree  might  be 
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taken  directly  to  the  Supreme  Court  Held,  that  on  an  appeaV  from  an 
interlocutory  decree,  in  a  suit  to  compel  an  assignment  of  patents,  grant- 
ing an  injunction  and  directing  an  accounting,  the  propriety  of  the  in- 
junction was  the  only  matter  reviewable,  and  the  court  could  not  de- 
termine whether  it  was  proper  to  grant  an  accounting  as  against  a  trustee 
ex  maleficio. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  by  the  Chadeloid  Chemical  Company  against  the  H.  B.  Chal- 
mers Company  and  another.  From  an  interlocutory  decree  granting 
an  injunction  and  directing  an  accounting,  defendants  appeal.  Af- 
firmed. 

See,  also,  242  Fed.  71,  155  C.  C.  A.  15.    ^ 

The  bill,  filed  in  May,  1916.  demands  that  defendants  convey  or  have  con- 
veyed and  transferred  to  plaintiff  two  patents  (1,066,251  and  1,079,635),  issued 
to  one  Dunham  in  1913,  on  applications  of  the  individual  defendant  Chalmers, 
and  also  all  other  "formulae  improvements  and  inventions  made  or  devised  by 
Chalmers  relating  to  paint  and  varnish  removers."  Injunction  against  dealing 
with  or  in  or  disposing  of  said  patents,  formulae,  etc.,  was  also  prayed  for,  as 
was  further  relief.  The  decree  enjoined  defendants  from  any  further  use  of 
Chalmers'  patents  or  inventions,  directed  their  conveyance  to  plaintiff,  and 
ordered  thai:  an  account  be  taken  of  profits  resulting  to  defendants  from  the 
manufacture,  etc.,  of  removers  under  said  patents,  and  of  damages  suffered 
by  plaintiff  by  reason  of  the  wrongful  retention  of  the  same  by  defendants. 
This  appeal  is  under  section  129.  Judicial  Code. 

A  paint  remover  is  a  chemical  compound  for  softening  and  cleansing  from 
wood,  eta,  hardened  paint  or  varnish,  without  the  application  of  heat.  This 
suit  is  the  latest  chapter  of  litigation  over  the  business  in  removers  established 
upon  the  Ellis  patent  (714,880)  as  a  foundation.  Plaintiff  company  owns  that 
patent,  which  has  been  much  contested  and  very  broadly  sustained,  i 

Ellis'  patent  issued  in  1902,  plaintiff  was  organized  in  1905,  and  immediately 
acquired  it,  under  dreumstances  and  for  reasons  shadowed  forth  by  the  fan- 
tastic name  "Chadeloid,"  which  is  a  composite  of  Chalmers,  Ellis,  and  Elting, 
with  some  flavor  of  Adelite  and  Phenoid. 

The  patentee  Ellis  and  defendant  Chalmers,  as  partners,  and  afterwards 
shareholders  in  the  Ellis-Chalmers  Company  (hereinafter  called  Ellis  Compa- 
ny), owned  the  patent  until  1905,  sought  a  market  for  the  remover  which  they 
called  Phenoid,  and  fought  infringers.  This  produced  an  action  against  the 
Adams  &  Elting  Company  (hereinafter  called  Adams  CJompany),  which  made 
and  sold  Adelite.  Such  suit  was  pending  and  very  expensive  in  the  winter  of 
1904-5. 

On  January  17,  1905,  an  agreement  in  writing  was  made  between  Ellis  Com- 
pany, Adams  CJompany,  and  Elting,  Adams,  Chalmers,  and  Ellis,  reciting  the 
ownership  of  the  Ellis  patent  by  Ellis  Company,  of  sundry  patents  and  appli- 
cations therefor  by  Adams  Company,  and  the  pendency  of  the  aforesaid  suit, 
and  agreeing  that  said  suit  be  abandoned,  the  validity  of  Ellis  patent  recogniz- 
ed, the  Chadeloid  Company  (this  plaintiff)  organized  with  the  four  individual 
contracting  parties  and  (semble)  their  counsel  as  directors,  that  Chadeloid 
stock  be  distributed  in  a  manner  agreed  upon  (making  Chalmers  a  large  share- 

i  Chadeloid  CJo.  v.  De  Ronde  Co.  (C.  O.)  146  Fed.  988 ;  Chadeloid  Co.  v.  Chi- 
cago, etc.,  Co.  (C.  C.)  173  Fed.  797;  Id.  (C.  C.)  180  Fed.  770;  Chadeloid  Co.  v. 
Daxe  (C.  0.)  180  Fed.  1004 ;  Chadeloid  Co.  v.  Thurston  (D.  C.)  220  Fed.  685 ; 
Chadeloid  Co.  v.  Wilswi  (D.  0.)  220  Fed.  681 ;  Id.,  224  Fed.  481,  140  C.  O.  A. 
189.  In  the  Southern  District  of  New  York,  the  corporate  defendant  was  en- 
joined as  an  infringer — on  motion  for  preliminary  injunction  in  the  usual 
patent  suit,  in  April,  1916. 
156  C.C.A.— 20 
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holder),  that  the  EUls  and  all  other  existing  or  thereafter  acquired  paint  re- 
mover patents  belonging  to  the  parties  should  forthwith  be  assigned  to  the 
newly  formed  company,  and  that  both  Adams  Company  and  Ellis  Company 
should  have  free  license  to  make,  use,  and  sell  under  the  Ellis  and  all  other 
patents  then  or  thereafter  acquired  by  Cfliadeloid  Coo^any  and  relating  to  re- 
movers. Finally  all  the  natural  persons  contracting,  covenanted  to  assign  to 
the  Intended  corporation  "all  improvements  or  inventions  which  any  of  the 
parties  hereto  may  have  made,  or  may  hereafter  make,  relating  to  paint  and 
varnish  removers'*  and  to  "execute  an  agreement  in  favor  of  said  Qiadeloid 
Chemical  Company  that  [they]  will  without  further  consideration  disclose  and 
assign  to  said  company  all  inventions  which  [they]  may  now  have  made  or  may 
hereafter  make  relating  to  removers" ;  and  also  spedflcally  give  "the  right  to 
apply  for  letters  patent  tiiereon."  There  was  also  a  covenant  to  furnish  fur- 
ther documents,  as  might  apq;>ear  necessary  to  effectuate  the  objects  indicated. 

Accordingly  and  on  February  27,  1905,  Chadeloid  Company  liavlng  be«i 
created,  Adams,  Elting,  Ellis,  and  Chalmers  in  one  writing,  "severally"  cove- 
nanted and  agreed  as  they  had  in  the  previous  month  amtracted  to  agree.  A 
nominal  or  $1  consideration  Is  specified  as  moving  from  diadeloid  Company  to 
each  of  Chalmers  et  al.,  and  the  contract  is  under  seal. 

The  effect  of  this  business  arrangement  was  to  make  a  holding  company  for 
the  Ellis  and  all  other  existing  and  future  paint  remover  Inventions,  made  by 
any  party  to  the  agreements  referred  to.  The  holding  company  (this  plaintiff) 
was  a  convenience  or  method  of  keeping  the  peace  between  Adams  and  Elting 
and  their  corporation  on  the  one  hand  and  Chalmers  and  Ellis  and  their  cor- 
poration on  the  other.  Each  licensed  concern  could  manufacture  under  all  the 
owned  patents,  and  they  pooled  their  interests  as  to  infringers,  against  whom 
the  campaign  indicated  by  the  list  of  decisions  just  given  was  then  opened, 
with  sufficient  success  to  make  an  income  for  the  holding  company  out  of 
royalties  resulting  from  such  vigorous  legal  warfare,  of  which  (by  agreement) 
the  Adams-Elting  side  of  the  bargain  paid  four-fifths  of  the  cost  for  two  years, 
or  until  (as  the  event  proved)  Chadeloid  Company  became  self-supporting. 

Chalmers  continued  to  be  actively  concerned  in  Ellis-Chalmers  Company 
until  1911,  when  he  sold  his  Interest,  having  previously  disposed  of  his  Chade- 
loid stock.  Soon  thereafter  he  organized  the  defendant  Chalmers  Cc^npany  a 
concern  always  controlled  by  himself.  He  had  apparentiy  become  dissatisfied 
with  the  action  of  Chadeloid  Company  in  paying  a  salary  or  retainer  to  Ellis 
that  chemical  experiments  looking  to  new  or  improved  remover  devices  might 
be  conducted  under  the  latter's  supervision.  But  he  also  probably  intended  to 
start  a  rival  business,  for  on  October  11, 1911,  he  applied  for  the  patent  subse- 
quently issued  as  1,079,635.  Then  or  shortiy  thereafter  he  sent  to  plaintiff  a 
sample  of  his  "Chalco"  remover,  was  told  that  it  infringed  Ellis,  and  had  his 
attention  called  to  his  agreement  of  1905.  He  replied  that  he  doubted  the 
validity  of  the  agreement,  but  that  the  "CJhalco"  formula  was  not  his  own,  but 
that  of  "one  of  the  greatest  chemists  of  the  country,"  although  he  had  the 
right  to  use  it 

Formal  notice  was  promptly  given  H.  B.  Chalmers  CJompany  that  the  articles 
sold  by  it  were  infringements,  and  when  in  1913  the  earliest  Chalmers  patent 
issued,  demand  for  its  assignment  was  at  once  made  by  plaintiff  upon  Dunham. 
It  appears  by  the  answer  herein  that  Dunham  was  the  secretary  of  Chalmers 
Company,  that  the  applications  had  been  assigned  to  him  as  secretary,  and 
that  the  inventions  were  always  the  company's  property,  although  the  patents 
were  not  formally  assigned  to  defendant  corporation  until  May,  1914.  When 
demand  was  made  on  Dunham,  he  disclosed  none  of  these  facts  to  plaintiff, 
and  from  his  attitude  it  was  a  fair  inference  that  he  personally  was  or  might 
claim  to  be  a  purchaser  for  value. 

The  exact  nature  and  ingredients  of  a  chemical  compound  are  not  easily  dis- 
coverable by  analysis,  and  even  after  both  Chalmers'  patents  had  issued  de- 
fendants did  not  apprise  plaintiff  that  what  was  being  sold  by  Chalmers  Oom- 
pany  was  a  remover  of  Chalmers*  Invention,  made  under  his  patents  and  ac- 
cording to  the  disclosures  thereof,  which  patents  were  the  property  of  the 
corporate  defendant. 
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It  does  not  appear  just  when  these  particulars  were  discovered  by  plaintiff. 
In  1915-16  Chalmers  Company  waa  sued  as  an  Infringer  of  the  Ellis  patent, 
and  the  facts  referred  to  should  there  have  appeared.  This  action  was  insti- 
tuted very  soon  after  injunction  granted  ut  supra  in  the  infringement  suit 

Wm.  Houston  Kenyon  and  Gorham  Crosby,  both  of  New  York 
City,  for  appellants. 
Frederick  S.  Duncan,  of  New  York  City,  for  appellee. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  as  above).  Of 
the  very  numerous  objections  to  recovery  made  by  defendants,  we 
notice  the  following:  (1)  Plaintiff's  demand  is  barred  by  laches;  (2) 
it  is  based  on  a  contract  unlawful  because  unconscionable  in  its  scope, 
and  avoided  by  its  failure  to  limit  a  time  after  which  Chalmers  et  al. 
would  be  free  to  keep  their  own  inventions;  (3)  Chalmers  was  dis- 
charged by  plaintiff's  new  or  further  ajgreement  with  Ellis ;  (4)  plain- 
tiflf  is  not  entitled  to  such  an  injunction  as  was  granted,  nor  (5)  to 
any  accounting. 

[1]  (1)  The  facts  as  we  have  found  them  do  not  rest  on  undisputed 
evidence.  On  several  points  Chalmers  himself  has  testified  at  va- 
riance with  our  findings.  We  are,  however,  satisfied  (as  was  the  court 
below)  that  the  material  occurrences  were  as  given  above,  and  that 
by  every  means  in  his  power  Chalmers,  well  remembering  and  fearing 
his  agreements  of  1905,  sought  to  keep  plaintiflF  in  puzzled  uncertainty 
as  to  who  had  devised  his  new  removers,  and  whether  he  or  his  com- 
pany owned  the  patents  covering  them — ^if  they  really  were  the  re- 
movers of  the  patents. 

This  view  of  the  facts  completely  exonerates  plaintiff  from  the 
charge  of  laches.  Defendants,  after  fullest  notice,  proceeded  to  cre- 
ate and  expand  a  business  which  they  knew  to  be  obnoxious  both  to 
an  ordinary  patent  suit  and  such  action  as  the  present;  never  have 
thejr  been  lulled  into  security  or  changed  their  position  in  reliance  on 
plaintiff's  inaction.  A  party  who  compels  one  inquiring  for  facts  to 
play  hide  and  seek  for  them  is  not  in  a  position  to  claim  laches,  at 
least  after  the  passage  of  so  short  a  time  as  is  here  relied  on.  Wheth- 
er any,  or  what,  length  of  years  would  suffice,  is  not  now  presented 
for  decision. 

[2,3]  (2)  The  agreements  of  1905  did  not  lack  formality  or  con- 
sideration. Nor  did  they  constitute  that  mortgage  upon  the  future 
operation  of  a  man's  brain  which  has  often  been  viewed  with  disfavor. 
Aspinwall  v.  Gill  (C.  C.)  32  Fed.  697.    Their  plain  intent  was  to  safe- 

?iard  the  future  of  one  particular  business,  that  of  paint  removers, 
his  is  not  unconscionable,  nor  in  unreasonable  restraint  of  trade. 
Westinghouse,  etc.,  Co.  v.  Chicago,  etc.,  Co.  (C.  C.)  85  Fed.  786;  Dick 
y.  Fuller  (D.  C.)  198  Fed.  404,  and  cases  cited.  Nor  does  failure  to 
limit  the  time  during  which  the  agreeing  parties  were  to  surrender 
inventions  vitiate  the  contract.  Thibodeau  v.  Hildreth,  124  Fed.  892, 
60  C.  C.  A.  78,  63  h.  R.  A.  480.    The  case  cited  is  of  an  agreement 
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between  employed  and  employer,  and  the  contract  was  upheld  as  a 
reasonable  protection  of  the  master's  business.  The  contract  in  this 
case  was  for  the  protection  of  what  was  in  effect  the  business  of  the 
four  men  who  bound  themselves,  and  the  same  result  is  reached  by 
the  same  reasoning. 

[4]  (3)  There  was  no  new  agreement  with  Ellis  in  the  sense  of 
an  annulment  of  that  of  1905.  None  of  the  contracting  parties  was 
bound  to  invent  or  attempt  so  to  do;  they  only  agreed  that,  if  they 
did  make  inventions  of  a  certain  kind,  they  would  disclose  and  assign 
the  same.  Ellis  was  employed  to  work  as  an  experimenting  chemist, 
which  is  quite  a  different  matter.  But  even  if  Chadeloid  Company 
had  discharged  Ellis  from  his  contract,  Chalmers  had  no  right  to' 
complain.  He  had  severally  contracted,  and  remained  bound,  even 
though  Ellis  had  been  released.  If  the  conduct  of  Chadeloid  Company 
in  giving  such  release  was  injurious  to  Chalmers  as  a  shareholder,  his 
remedy  plainly  did  not  consist  in  breaking  his  own  agreement. 

[5]  (4)  Defendants  seem  to  think  that  the  injunction  issued  is  such 
as  is  usually  granted  in  an  action  on  a  patent.  This  is  only  true  in 
the  sense  that,  having  been  compelled  to  surrender  patents  that  do  not 
belong  to  them,  they  are  forbidden  to  manufacture  what  the  patents 
disclose.  This  last  is  what  does  happen  to  some  rare  infringers  who 
have  an  erroneously  issued  patent  covering  absolutely  nothing  not 
already  patented.  But  Chalmers  and  his  company  (which  took  with 
ample  notice,  and  is  but  another  name  for  Chalmers  himself)  should 
have  disclosed  and  assigned  these  very  inventions ;  therefore  they  are 
contractually  excluded  from  any  use  of  them,  and  the  injimction  was 
in  proper  form. 

[8]  (5)  The  court  below  granted  an  accounting  as  against  a  trustee 
ex  maleficio.  Whether  this  was  within  the  rules  of  equity  is  not  now 
before  us.  The  decree  appealed  from  is  interlocutory.  We  can  re- 
view it  only  by  force  of  the  statute  now  contained  in  section  129,  Jud. 
Code.  An  appeal  under  this  section  brings  up  nothing  but  the  pro- 
priety of  granting  or  refusing  an  injunction  or  receivership,  as  the 
case  may  be.  Procedure  not  specifically  covered  by  the  statute  re- 
mains unchanged  thereby.  The  question  of  accounting  must  await 
final  decree  and  is  unaffected  by  this  appeal.  Kilmer  v.  Griswold,  67 
Fed.  1017,  15  C.  C.  A.  161 ;  Howe  v.  Dayton,  210  Fed.  801,  127  C. 
C.  A,  351,  and  cases  cited;  Lederer  v.  Garage,  etc.,  Co.,  235  Fed. 
527,  149  C.  C.  A,  73. 

Decree  affirmed,  with  costs. 


Digitized  by  VjOOQIC 


BESSER  y.  MEBRILAT  CULVERT  GORE  CO.  309 

<243  Fed.  611) 

BESSER  7.  MERRILAT  CULVERT  CORE  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    June  18,  1917.) 

No.  4702. 

L  Patents  <©=>328— Validitt— Core  for  Concrete  Culverts*. 

The  Besser  patent,  No.  952,860,  for  a  metallic  core  for  concrete  culverts, 
h^ld  void,  on  the  ground  that  the  device  Is  not  practically  useful. 

2.  Patents  ^=»47— Validity— -* 'Useful"  Device. 

The  term  "useful,"  as  used  In  the  patent  law,  when  applied  to  a  machine, 
means  that  the  machine  will  aocomfpllsh  its  purpose  practically  when  ap- 
plied in  industry. 

[^.  Note. — For  other  definitions,  see  Words  and  Plirases,  First  and 
Second  Series,  Useful.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa ;   Martin  J.  Wade,  Judge. 

Suit  in  equity  by  Charles  A.  Besser  against  the  Merrilat  Culvert 
Core  Company.  Decree  for  defendant,  and  complainant  appeals.  Af- 
firmed. 

For  opinion  below,  see  226  Fed.  783. 

Ralph  Orwig,  of  Des  Moines,  Iowa  (W.  P.  Bair,  of  Des  Moines, 
Iowa,  on  the  brief),  for  appellant. 

Harold  J.  Wilson,  of  Burlington,  Iowa  (W.  E.  Jackson,  of  Burling- 
ton, Iowa,  on  the  brief),  for  appellee. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  This  suit  is  brought  to  restrain  infringe- 
ment of  patent  No.  952,869,  issued  to  the  plaintiflF,  Charles  A.  Besser. 
The  answer  sets  up  invalidity  and  noninfringement.  The  trial  court 
dismissed  the  bill,  largely  on  the  defense  of  noninfringement,  claiming 
that  plaintiflF's  patent  was  greatly  restricted  by  what  occurred  in  the 
patent  office  while  the  application  was  pending.  We  think  both  de- 
fenses have  been  made  out,  but  that  the  decree  can  best  be  rested  on 
the  ground  of  invalidity. 

[1,2]  The  patent  relates  to  a  metallic  core  for  concrete  culverts  so 
constructed  as  to  expand  and  contract,  and  thus  be  adapted  to  culverts 
for  different  sizes.  The  core  is  made  of  curved,  galvanized  plates 
overlapping  and  sliding  upon  each  other,  and  operated  by  an  internal 
mechanism  by  which  the  core  can  be  expanded  and  contracted.  Claim 
4  of  plaintiff's  patent  (being  one  of  the  claims  allied  to  be  infringed) 
makes  resiliency  of  the  plates  an  element  of  the  patent.  A  study  of 
the  evidence  shows  that  resiliency  is  an  indispensable  feature  of  the 
mechanism,  if  it  is  to  be  useful  and  workable.  The  cores  are  made 
of  galvanized  iron.  That  is  the  only  material  that  is  sufficiently  strong 
and  cheap  to  be  commercially  available.  But  galvanized  iron  is  not 
resilient.     On  the  other  hand,  it  is  flexible.    A  curved  plate  made  of 
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that  material,  and  subjected  to  pressure  so  as  to  remove  the  curvature 
when  expanded,  will  not  return  to  its  original  form  when  the  pressure 
is  removed.  That  is  the  fatal  defect  of  plaintiff's  invention.  It  em- 
bodies no  device  to  secure  resiliency  or  provide  a  core  which,  when 
it  has  once  been  expanded  and  then  subjected  to  the  pressure  of  the 
superimposed  concrete,  will  return  to  its  original  form.  This  is  made 
plain  by  Exhibit  46  at  page  71  of  the  record.  Only  six  of  plaintiflF's 
cores  have  been  made,  and  when  tried  and  expanded  for  the  large- 
sized  culverts,  the  plates  have  been  so  bent  that  the  edges  extend  far 
out  from  the  plates  which  they  overlap,  and  the  mechanism  is  thus  ren- 
dered inoperative.  In  other  words,  plaintiff's  invention  is  "new,"  but 
it  is  not  "useful."  The  term  "useful,"  as  contained  in  the  patent  law, 
when  applied  to  a  machine,  means  that  the  machine  will  accomplish 
the  purpose  practically  when  applied  in  industry.  It  is  to  be  given  a 
practical  and  not  a  speculative  meaning.  It  means  that  the  machine 
will  work  and  accomplish  the  purposes  set  forth  in  the  specifications. 
Even  if  the  machine  can  be  made  to  accomplish  the  purposes  specified, 
it  is  not  useful,  within  the  meaning  of  the  patent  law,  if  from  its  in- 
herent nature  it  will  accomplish  the  purpose  only  to  such  a  restricted 
extent  as  to  make  its  use  in  industry  prohibitive.  This  has  been  the 
interpretation  put  upon  the  term  in  the  patent  law  from  the  earliest 
decisions  to  the  present  time.  Bliss  v.  Brooklyn,  Fed.  Cas.  No.  1,546; 
Chandler  v.  Ladd,  Fed.  Cas.  No.  2,593 ;  Troy  Laundry  Mach.  Co., 
Limited,  v.  Columbia  Manufacturing  Co.  (D.  C.)  217  Fed.  787.  These 
views  are  fatal  to  plaintiff's  machine.  It  would  work  as  a  core  if  it 
was  started  at  the  smaller  size  and  expanded  through  the  range  of  its 
expansibility.  After  that  had  been  done,  however,  it  would  not  work 
when  contracted  for  smaller  sizes.  The  expense  of  the  machine  made 
it  worthless  in  the  industry  if  its  use  was  thus  restricted.  To  be  sure, 
it  is  well  established  in  patent  law  that  a  machine  need  not  be  perfect 
in  order  to  be  patentable.  If  it  will  accomplish  the  purposes  set  forth 
in  the  specification  practically  in  industry  the  patent  is  valid,  although 
the  machine  may  be  greatly  improved  by  the  addition  of  some  new 
element.  If,  however,  it  will  not  work  practically  in  industry  when 
constructed  according  to  the  claims  and  specifications,  it  is  not  useful, 
and  cannot  be  sustained  upon  a  showing  that  it  can  be  made  to  work 
by  a  small  improvement.  That  is  the  objection  to  the  suggestion  of 
plaintiff  here  Uiat  if  a  wire  be  applied  to  his  machine  it  can  be  made 
to  work  some.  See  Bliss  v.  Brooklyn,  Fed.  Cas.  No.  1546.  Plain- 
tiff had  a  new  idea.  It  was  valuable  in  industry.  Unfortunately  for 
him,  however,  an  idea  is  not  patentable.  Only  a  machine  is  patentable, 
and  when  plaintiflF  tmdertook  to  embody  his  idea  in  a  machine  he  did 
not  give  it  an  expression  which  would  work  in  industry.  His  ma- 
chine, therefore,  was  not  patentable. 

The  defendant  has  met  this  difficulty  by  attaching  a  system  of  tor- 
sion springs  to  the  plates,  so  as  to  produce  and  maintain  the  desired 
resiliency.  This  new  element  is  fundamental  to  the  structure,  and  de- 
fendant, by  adding  it,  was  the  first  to  embody  the  invention  in  a  work- 
able and  useful  form. 

The  decision  of  the  trial  court  was  right  and  is  affirmed. 
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(^  Fed.  613) 

MILLER  PASTEURIZING  MACH.  CO.  7.  RICH. 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  10,  1917.) 

No.  197. 

Patents  ^=>328 — Validity  and  Infbinoement — Ice  Cream  Fbeezee. 

An  order  granting  an  injunction  against  infringement  of  the  Hgefler 
and  Schantz  patent,  No.  921,837,  claim  2,  for  an  ice  cream  freezer,  re- 
versed, on  the  ground  that,  after  full  hearing,  the  claim  had  since  been 
held  void  by  the  Circuit  Court  of  Appeals  of  another  circuit. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

Suit  in  equity  by  the  Miller  Pasteurizing  Machine  Company  against 
Paul  J.  Rich.  From  an  order  (216  Fed.  192)  granting  an  injunction, 
defendant  appeals.    Reversed. 

This  is  an  appeal  by  the  defendant  from  an  order  granting  an  in- 
junction restraining  the  defendant  from  infringing  claim  2  of  patent 
No.  921,837.  The  order  suspended  the  issuing  of  the  injunction  until 
after  the  decision  of  this  court. 

Henry  D.  Williams  and  William  S.  Pritchard,  both  of  New  York 
City,  for  appellant. 
Edward  R.  Alexander,  of  Washington,  D.  C,  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  We  think  the  order  holding  that  Exhibits 
A  to  E  inclusive  infringe  claim  2  of  the  patent  and  granting  an  injunc- 
tion should  be  reversed  for  the  following  reasons : 

First  Claim  2  is  for  a  combination  having  a  large  number  of  ele- 
ments. The  validity  of  the  claim  is  questioned  by  the  defendant  and 
we  are  not  convinced  that  the  claim  can  be  sustained. 

Second.  Infringement  is  denied  by  the  defendant  both  as  to  his  orig- 
inal and  present  construction  and  the  questions  thus  presented  are 
vital  and  deserve  serious  attention. 

Third.  The  Circuit  Court  of  Appeals  for  the  Third  Circuit  has.  since 
the  decision  of  the  District  Court  in  the  present  case,  handed  down  a 
decision  holding  that  the  patent  in  suit  is  invalid.  The  District  Judge 
of  the  Middle  District  of  Pennsylvania  had  followed  the  decision  in 
this  case  and  his  decision  was  reversed  by  the  Circuit  Court  of  Ap- 
peals. A  copy  of  this  opinion  has  been  handed  us,  as  it  was  decided 
at  the  October  term  of  tiie  court  and  has  not  yet  been  printed  in  the 
reports. 

Referring  to  the  claim  in  question  Judge  McPherson  says : 

*'With  one  exception  all  the  elements  named  in  this  narrow  and  speclflc 
claim  are  old  in  the  art  (see  patents  to  Miller,  to  Walker,  and  to  Thompson) ; 
and  the  new  element — ^namely,  the  swinging  Joint  with  axial  and  radial  pas- 
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sages — \s  an  old  and  well-known  device,  altho  it  had  not  as  yet  been  nsed  In 
the  construction  of  freezers.  Evidently  therefore  the  claim  is  for  a  combina- 
tion or  a  subcombination  of  old  elem<euts,  and  in  such  a  situation  the  rule  is, 
that  while  the  combination  may  still  be  patentable  a  patent  should  only  be 
granted  if  the  old  elements  have  been  so  comUned  as  to  operate  in  a  new 
way  or  to  produce  a  new  and  useful  result  Tried  by  this  established  test, 
we  think  the  claim  in  suit  cannot  be  upheld.  Every  element  therein  descriiv 
ed  operates  in  the  same  way  as  before,  and,  while  the  result  is  not  precisely 
the  same,  the  difference  is  so  slight  that  we  do  not  feel  Justified  in  pronounc- 
ing the  machine  either  new  or  useful  in  a  patentable  sense.  So  tBiT  as  ap- 
pears, the  chief,  if  not  the  only,  advantage  in  the  constructioQ  lies  in  the  fkct, 
that  when  the  scraping  knives  need  isharpening — ^and  they  need  it  only  about 
once  a  week — they  are  more  accessible  and  can  probably  be  removed  more 
conveniently  from  a  machine  that  tilts  than  from  a  machine  that  is  fixed  in 
place.  In  other  respects  we  do  not  see  that  the  patent  affects  the  usual  opera- 
tion  of  a  freezer  in  any  degree  that  needs  attention.  The  brine  fiows  in  the 
same  way  and  by  the  same  course ;  the  mixture  to  be  froeeen  is  the  samie  and 
is  subjected  to  the  same  cold ;  it  is  removed  in  the  same  way,  and  its  quantity 
and  quality  are  apparently  what  they  were  before.  Neither  is  the  patented 
combination  used  even  in  the  frequent  cleaning  of  the  freezer;  this  is  accom- 
plished by  an  old  method,  which  requires  no  tilting  of  the  can.  In  short  the 
evidence  discloses  nothing  more  than  this :  the  product  is  unchanged,  and  so 
is  the  mode  of  operation,  except  that  the  tilting  of  the  freezer  permits  the 
knives  to  be  taken  out  soofewhat  more  rapidly  and  conveniently.'* 

We  are  clearly  of  the  opinion  that  a  claim  which  has  been  held  in- 
valid by  a  court  of  co-ordinate  jurisdiction  should  not  be  held  valid 
by  this  court  and  especially  so  upon  an  appeal  from  an  order  for  a 
supplementary  injunction.  To  say  the  least,  the  validity  of  the  claim 
is  in  doubt  and  an  injunction  should  not  issue  in  a  doubtful  case. 

The  order  is  reversed. 
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(243  Fed.  801) 

THE  MANCHIONEAL. 

(Gircnlt  Gonrt  of  Appeals,  Second  Circuit.    June  11,  1917.) 

No.  238. 

L  Collision  ^=»83— Steam  Vessels  Meeting— Excessive  Speed  in  Fog. 

A  steamship  and  a  pilot  boat  meeting  nearly  end  on  In  a  fog  so  dense 
tbat  they  did  not  see  each  other  until  within  500  feet  both  held  in  fault 
for  a  collision  for  excessive  speed  after  they  heard  each  other's  fog  sig- 
nals in  violation  of  article  16  of  the  Inland  Rules  (Act  June  7,  1897,  c. 
4,  8  1,  30  Stat.  90  [Comp.  St  1916,  |  78891),  and  the  pilot  boat  also  for 
failing  to  keep  a  proper  lookout. 

2.  Collision  ^=»108 — Fault— Ebbob  in  Extbemis. 

To  excuse  a  false  maneuver  by  a  vessel  in  danger  of  collision  as  an 
error  in  extrenfis,  it  must  have  been  produced  solely  by  the  fault  of  the 
other  vessel. 

3.  Collision  ^»82(2) — ^Excessive  Speed  in  Fog — Rule  of  Modeeate  Speed. 

Speed  in  a  fog  is  always  excessive  in  a  vessel  that  cannot  reverse  her 
engines  and  come  to  a  standstill  before  she  collides  with  a  vessel  that  she 
ought  to  have  seen,  having  regard  to  fog  density. 

4.  Shipping  ^»79— Liabilities  of  Vessel— Loss  of  Wibelbss  Apparatus 

FUBNISHED  UNDEB  CONTBACT. 

A  vessel  owes  the  duty  of  reasonable  care  for  the  preservation  of  a  wire- 
less apparatus  owned  by  a  telegraph  company  but  placed  on  the  vessel 
under  a  contract  with  the  owner  for  its  service,  and,  if  it  is  lost  through 
the  affirmatively  proved  fault  of  the  vessel  or  her  owner,  both  are 
liable  therefor. 

5.  Pilots  ^=s»16— Liabilitt  fob  Impbopeb  Navigation  of  Vessel. 

A  pilot  is  responsible  only  for  his  personal  negligence  in  the  navigation 
of  the  vessel,  and  that  must  be  affirmatively  shown. 

6.  Pilots  «=»2%— Pilots'  Associations— Liability  fob  Negligence  of  Mem- 

bebs. 

A  pilots'  benevolent  association  whose  members,  instead  of  taking  their 
fees  as  earned,  pool  them  in  the  association,  which  after  paying  expenses 
distributes  the  fund  among  those  on  the  active  list  according  to  the  nun> 
her  of  days  they  have  worked,  is  not  liable  for  the  negligence  of  one  of  its 
meiirt)ers  while  in  the  service  of  a  vesseL 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suits  in  admiralty  for  collision  by  the  United  New  York  Sandy  Hook 
Pilots'  Association  and  the  United  New  Jersey  Sandy  Hook  Pilots'  As- 
sociation, owners  of  the  pilot  boat  New  Jersey,  and  by  the  Marconi 
Wireless  Telegraph  Company  of  America,  against  the  steamship  Man- 
chioneal,  the  Actieselskabet  Dampskibs  Manchioneal,  claimant,  with 
Charles  Beebe,  the  Unite4  New  Jersey  Sandy  Hook  Pilots'  Benevolent 
Association,  and  John  F.  Hopkins,  as  president,  etc.,  impleaded.  De- 
cree against  the  Manchioneal  alone,  and  her  claimant  appeals.  Modi- 
fied and  affirmed. 

Appeals  from  a  decree  in  admiralty  entered  in  the  District  Court  for  the 
Southern  District  of  New  York,  holding  the  steamship  Manchioneal  solely  at 
fault  for  a  collision  with  the  steam  pilot  boat  New  Jersey  (resulting  in  the 
sinking  of  that  vessel),  and  refusing  to  hold  either  Beebe,  the  pilot  then  on 
the  Manchioneal  or  the  "United  New  Jersey  Sandy  Hook  Pilots*  Benevolent 
Association,*'  of  which  Beebe  was  a  member,  responsible  in  whole  or  in  part 
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for  the  resulting  damages.    The  Benevolent  Association  is  unincorporated,  and 
it  and  Beebe  were  brought  in  by  petition  under  the  fifty-ninth  rule. 

The  New  Jersey  was  a  propeller  about  150  feet  long  and  475  tons  gross, 
built  for  the  pilots,  and  used  only  in  their  business.  She  was  owned  by  the 
two  libelants,  both  corporations,  and  created  for  the  purpose  of  holding  title  to 
the  vessels  used  by  the  Sandy  Hool^  pilots  of  this  port 

Beebe  is  a  New  Jersey  pilot,  and  all  such  pilots  may,  and  as  a  matter  of 
fact  do,  belong  to  the  unincorporated  New  Jersey  Benevolent  Association  above 
named. 

The  trustees  of  this  association  own  all  the  stock  of  the  incorporated  libelant 
''United  New  Jersey  Sandy  Hook  Pilots*  Association,"  and  this  company  owned 
three-tenths  of  steamship  New  Jersey ;  the  other  seven-tenths  being  the  prop- 
erty of  the  libelant  "United  New  York  Sandy  Hook  Pilots'  Association,"  all  of 
whose  capital  stock  is  owned  by  an  unincorporated  New  York  "Benevolent 
Association,"  which  is  the  counterpart  of  the  New  Jersey  entity. 

Pilots  are  licensed  in  both  states  by  legislative  authority  and  are  sub- 
ject to  discipline  by  commissions  appointed  by  the  state  executive.  They  are 
not  obliged  to  Join  either  "benevolent  association,"  and  can  ply  their  trade 
independently  if  they  can  find  means  so  to  do.  Such  procedure,  however,  is 
impracticable,  and  the  pilotage  business  of  this  port  has  since  a  date  prior 
to  this  collision  been  done  by  pilots  serving  in  turn  according  to  an  agree- 
ment among  themselves,  all  of  them  belonging  to  one  of  the  unincorporated 
"benevolent  associations"  aforesaid  and  turning  their  earnings  into  one  of 
two  common  funds  (i.  e.,  those  of  New  York  and  New  Jersey)  out  of  which  the 
expenses  of  their  pilot  boats  are  paid,  and  from  one  of  which  each  pilot  (ac- 
cording to  the  state  giving  him  license)  receives  a  stipulated  income  bfised  on 
the  number  of  days  per  month  he  has  worked;  if  the  gross  earnings  of  all 
are  sufficient  to  pay  the  same  in  full ;   if  not,  all  suffer  ratably. 

Membership  in  the  Benevolent  Association  carries  with  it  sick  benefits  or 
insurance,  a  retirement  or  old-age  pension,  and  an  interest  in  the  property  of 
the  association  payable  to  a  member's  personal  representatives  on  death,  or  to 
himself  if  he  resigns  during  his  lifetime  from  what  is  practically  a  very  rigid 
trade  guild.  The  membership  agreement  in  these  "benevolent  associations" 
forbids  any  alienation  or  hypothecation  of  interest ;  the  rights  and  privileges 
obtained  by  admission  are  purely  personal. 

The  petition  under  Rule  59  alleges  personal  negligence  cm  the  part  of  Beebe 
as  pilot  in  charge  of  the  Manchioneal,  and  is  an  effort  to  hold  the  Benevolent 
Association  responsible  for  Beebe's  fault 

The  New  Jersey  carried  a  radio  plant  belonging  to  the  Marconi  Wireless 
Telegraph  Company.  It  went  down  with  the  boat,  and  to  recover  its  value 
the  Marconi  Company  filed  an  independent  libel,  subsequently  consolidated 
with  the  action  of  the  New  Jersey's  owners.  By  the  written  contract  between 
shipown/ers  and  Marconi  Company  the  apparatus  was  to  remain  absolutely  the 
property  of  the  latter ;  but  the  owners  (in  the  language  of  the  contract)  re- 
quested that  it  be  put  on  board  "to  furnish  service"  to  and  for  their  steamer 
and  its  business  at  a  stipulated  price  per  month,  paid  by  the  owner.  This  con- 
tract also  contained  the  usual  clause,  "Operators  to  sign  ship's  articles." 
Whether  this  was  done  is  not  proved ;  but  we  assume  that  the  New  Jersey  had 
a  license  only,  and  that  the  formality  of  signing  articles  was  not  observed. 

Uncontradicted  facts  surrounding  collision  are  that  it  occurred  about  8 
a.  m.,  of  a  calm  summer  day  at  a  point  somewhat  to  the  westward  of  and  near 
to  the  whistling  buoy,  which  is  two  statute  miles  beyond  the  outer  buoys  of 
Ambrose  Channel,  and  in  line  with  the  southerly  side  of  said  channel.  The 
tide  was  flood,  but  of  no  great  strength;  the  wind  and  sea  were  negligible. 
The  weather  was  foggy,  but  as  to  how  much  it  interfered  with  vision  there 
is  no  agreement 

The  Manchioneal,  a  fruit  steamer  about  265  feet  long,  nearly  light,  was 
bound  to  sea  by  Ambrose  Channel.  The  New  Jersey  was  coming  into  or 
toward  harbor,  and  passed  the  whistling  buoy  aforesaid  to  the  southward ;  i. 
e.,  having  it  on  her  starboard  side.  When  the  Manchioneal  was  still  in  Am- 
brose Channel,  and  the  New  Jersey  passing  the  whistling  buoy,  they  were  on 
opposite  parallel  courses,  but  were  not  then  visible  to  each  other;    and 
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whether  they  were  then  **end  on"  or  otherwise  is  matter  of  dispute.  The 
Manchioneal  struck  the  New  Jersey  on  the  latter's  starboard  side  at  substan- 
tially right  angles.  The  pilot  boat  was  of  wood,  and  the  prow  of  the  steel 
freighter  cut  in  deeply ;  the  New  Jersey  foundered  in  four  or  five  minutes,  yet 
the  force  of  impact  was  not  very  great. 

The  Manchioneal  put  her  helm  hard  aport,  and  went  ahead  full  speed  for  at 
least  a  few  turns,  before  collision.  The  New  Jersey  was  traveling  under  a 
slightly  starboard  helm  before  she  saw  the  Manchioneal,  and  before  collision 
put  it  liard  astarboard,  and  hooked  up.  Both  vessels  had  been  blowing  fog 
wliistles  with  regularity,  and  each  heard  the  other  before  seeing  her;  but 
how  often  whistles  were  heard  before  sight  is  not  agreed  on. 

The  Manchioneal  had  master  and  pilot  on  the  bridge,  a  quartermaster  at  the 
wheel,  and  the  first  officer  as  lookout  on  the  forecastle  head.  The  New  Jersey 
had  no  one  on  her  forecastle,  and  was  navigated  by  her  mate,  who  was  per- 
sonally at  the  wheeL  Standing  by  him  in  the  house  was  a  pilot  who  said  he 
was  acting  as  lookout  because  the  "boys"  (i.  e.,  the  hired  crew  of  the  pilot 
boat)  were  at  breakfast.  The  forecastle  head  of  the  New  Jersey  was  a  turtle- 
back,  and  its  sloping  deck  is  given  as  the  reason  for  not  maintaining  a  look- 
out there ;  it  was  never  done.  It  is  also  said  that  when  "the  turtleback  gets 
wet  it  gets  slippery."  The  capstan  head,  however,  rose  above  this  curving 
deck,  and  any  work  with  that  appliance  would  require  the  presence  of  work- 
men on  the  turtleback.  The  sea  being  calm  and  no  rain  falling,  there  was 
nothing  to  make  the  turtleback  slippery  on  the  morning  in  question  except 
(perhaps)  the  fog  vapor. 

Both  vessels  were  capable  of  about  twelve  knots,  and  at  "half  speed"  the 
New  Jersey  would  make  about  eight.  She  was  a  "heavy  boat"  and  held  her 
way  well ;  but  the  actual  speeds  of  the  two  vessels  after  the  Manchioneal  got 
near  the  end  of  Ambrose  Channel  and  the  New  Jersey  had  the  whistling  buoy 
abeam  is  a  matter  of  dispute  and  uncertainty. 

Haight,  Sandford  &  Smith,  of  New  York  City  Qohn  W.  Griffin,  of 
New  York  City,  of  counsel),  for  the  Manchioneal. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (Chauncey 
I.  Clark  and  Charles  C.  Burlingham,  both  of  New  York  City,  of  coun- 
sel), for  the  New  Jersey  and  Marconi  Wireless  Telegraph  Co. 

Lindsay,  Kalish  &  Palmer,  of  New  York  City  Q.  Culbert  Palmer, 
of  New  York  City,  of  counsel),  for  Beebe  and  United  New  Jersey 
Sandy  Hook  Pilots'  Benev.  Ass'n. 

Before  COXE,  ROGERS,  and  HOUGH,  Ciraiit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
usual  navigation  rules  apply  to  this  matter,  inasmuch  as  steamer  and 
pilot  boat  had  not  in  eflfect  agreed  to  navigate  with  reference  to  the  lat- 
ter's peculiar  occupation.  It  is  not  a  case  of  special  circumstances,  as 
in  The  Monterey,  161  Fed.  95,  88  C.  C.  A.  259. 

[1]  Each  vessel  heard  the  other's  fog  whistles  forward  of  the  beam, 
when  neither  had  ascertained  the  other's  position,  and  each  was  there- 
fore bound  to  "stop  her  engines  and  then  navigate  with  caution  until 
danger  of  collision  (was)  over."  And  cautious  navigation  meant  that 
such  speed  should  be  maintained  as  would  enable  each  vessel  to  stop 
within  the  distance  that  the  other  could  be  seen. 

The  fog  density  is  not  certain,  yet  the  uncertainty  has  a  bearing  up- 
on the  case.  There  were  but  two  men  on  the  New  Jersey  whose  busi- 
ness It  was  to  pay  attention  to  the  navigation  of  that  vessel ;  i.  e.,  the 
mate  at  the  wheel  and  the  pilot  at  his  side,  who  was  acting  as  lookout. 
Both  substantially  begin  their  story  of  collision  with  the  whistling  buoy 


Digitized  by  VjOOQIC 


.^16  156  C.  C.  A.  REP0RT3 

abeam;  yet  one  says  he  saw  it  at  a  distance  of  not  over  150  feet  on 
the  starboard  side,  while  the  other  also  saw  it  with  the  same  bearing^ 
at  a  distance  of  a  quarter  of  a  mile ;  and  both  maintain  that  the  Man- 
chioneal  came  into  sight  three  points  on  their  starboard  bow,  and  from 
1,200  to  1,500  feet  away.  Their  story  of  collision  is  that  the  steamer 
maintained  her  course  until  she  was  about  two  points  forward  of  their 
beam,  and  then  turned  at  high  speed  and  ran  down  the  New  Jersey 
with  a  right  angled  blow,  before  she  could  escape,  even  with  the  as- 
sistance of  a  hard  astarboard  wheel  and  a  hook-up  bell. 

This  story  of  collision  is  physically  impossible.  The  Manchioneal 
was  of  no  peculiar  construction,  and,  to  turn  the  eight  points  neces- 
sary to  produce  the  collision  asserted  by  these  witnesses,  an  ordinary 
vessel  of  her  size  would  advance  considerably  more  than  1,000  feet  in 
the  process  of  swinging  eight  points  under  a  hard  over  wheel.  Knight's 
Modem  Seamanship,  p.  195. 

Since  by  admitted  compass  bearings  the  two  vessels  were  on  opposite 
parallel  courses,  it  follows  that  if  the  New  Jersey  passed  the  whistling 
buoy  within  150  feet  or  less  she  could  not,,  at  any  time,  have  had  the 
Manchioneal  three  points  on  her  starboard  bow;  for  the  latter  was 
admittedly  steering  the  Ambrose  Channel  course  near  the  southern  line 
of  buoys.  On  the  other  hand,  if  the  whistling  buoy  was  seen  a  quarter 
of  a  mile  on  the  pilot  boat's  beam,  there  is  no  excuse  for  not  having 
seen  the  infinitely  larger  Manchioneal  much  more  than  1,500  feet  away 
— ^and  the  question  of  fog  practically  disappears  from  the  case.  From 
this  dilemma  the  New  Jersey  cannot  escape. 

The  point  is  settled  by  the  testimony  from  the  Manchioneal,  which 
is  full  to  the  eflfect  that,  although  whistles  were  heard  from  a  vessel  that 
turned  out  to  be  the  New  Jersey,  that  craft  was  not  seen  and  could  not 
be  seen  until  she  was  no  more  than  two  lengths  (or  a  little  over  500 
feet)  away,  and  she  then  bore  a  quarter  of  a  point  on  the  starboard 
bow.  This  corresponds  with  the  New  Jersey's  admitted  compass 
course,  continued  from  a  point  about  150  feet  from  the  whistling  buoy ; 
produces  a  meeting  end  on  or  nearly  so  (i.  e.,  within  a  quarter  of  a 
point),  and  article  18  applied — if  there  was  then  room  and  time  to 
follow  the  rule. 

We  consider  it  established  that  the  vessels  did  not  see  each  other 
until  they  were  about  500  feet  apart,  and  within  a  minute  or  perhaps 
less  of  collision;  but,  if  it  be  admitted  that  the  New  Jersey  saw  the 
Manchioneal  at  1,500  feet,  it  was  incumbent  upon  her  (if  she  intended 
to  pass  starboard  to  starboard)  to  give  a  passing  signsd,  and  wait  for 
assent  to  such  departure  from  the  rules.  The  Gladiator,  203  Fed.  690, 
121  C.  C.  A.  648.  Therefore  libelants'  case  is  not  advanced  by  adopt- 
ing so  much  of  their  own  evidence. 

[2]  But  if,  as  we  find  and  hold,  the  vessels  did  not  see  each  other 
until  they  were  about  500  feet  apart,  we  consider  them  both  at  fault 
for  having  permitted  such  a  situation  to  arise.  Down  to  that  time  it 
may  be  admitted  that  each  master  thought  himself  proceeding  at  mod- 
erate speed  in  a  fog ;  but,  when  they  were  in  sight  of  each  other,  the ' 
Manchioneal  hard  aported,  the  New  Jersey  hard  astarboarded,  and  both 
rang  for  full  speed  ahead ;  and  now  each  avers  that,  if  this  action  was 
error,  it  was  error  in  extremis.    But  that  phrase  always  impHes  that 
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the  false  maneuver  must  be  produced  solely  by  the  fault  of  the  other 
vessel  (The  Elizabeth  Jones,  112  U.  S.  514,  5  Sup.  Ct.  468,  28  L.  Ed. 
812) ;  and  when  each  of  the  colliding  craft  does  in  the  very  jaws  of 
collision,  what  each  tries  to  excuse  by  pleading  in  extremis,  both  are 
necessarily  in  fault  for  unnecessarily  getting  into  a  position  which  pro- 
duced false  maneuvers  in  both. 

[3]  Exactly  what  were  the  speeds  of  the  colliding  vessels  cannot  be 
ascertained;  but  they  were  such  that  each  master  took  the  desperate 
course  of  trying  to  pass  the  other's  bow.  The  fact  that  such  endeavors 
were  made  is  proof  that  neither  thought  collision  could  be  avoided  by 
reversing,  in  which  conclusion  we  agree. 

This  is  not  a  compliance  with  the  rule,  so  often  announced,  that 
speed  is  always  excessive  in  a  vessel  that  cannot  reverse  her  engines 
and  come  to  a  standstill  before  she  collides  with  a  vessel  that  she  ought 
to  have  seen,  having  regard  to  fog  density.  The  Nacoochee,  137  U.  S. 
330,  11  Sup.  Ct.  122,  34  L.  Ed.  687;  The  Etruria,  147  Fed.  216,  77  C. 
C.  A.  442. 

This  finding  renders  it  unnecessary  to  dwell  upon  the  fault  of  bad 
lookout  charged  against  the  New  Jersey.  The  point  is  mentioned  only 
to  state  our  opinion  that  by  the  overwhelming  weight  of  authority  it  is 
settled  that  the  proper  place  for  a  lookout  is,  under  ordinary  circum- 
stances—on the  bow.  The  Vedamore,  137  Fed.  844,  70  C.  C.  A.  342; 
St.  John  V.  Paine,  10  How.  at  585,  13  L.  Ed.  537.  See,  also,  The  Ar- 
thur M.  Palmer  (D.  C.)  115  Fed.  417;  The  George  W.  Roby,  111  Fed. 
601,  49  C.  C.  A.  481;  The  Michigan,  63  Fed.  280,  11  C.  C.  A.  187; 
The  George  M.  Dallas,  Fed.  Cas.  No.  5338.  Nor  can  it  be  accepted, 
as  an  excuse  for  not  maintaining  a  lookout  in  what  is  usually  the  best 
place,  that  a  vessel  is  so  constructed  as  to  render  that  position  uncom- 
fortable. There  is  not  the  slightest  evidence  that  the  New  Jersey's 
turtleback  was  more  than  that. 

[4]  Our  finding  that  both  vessels  were  in  fault  requires  some  con- 
sideration of  the  claim  of  Marconi  Company.  The  relation  of  the 
wireless  apparatus  to  the  vessel  upon  which  it  is  installed  is  perhaps 
not  easy  to  define  in  terms  of  historic  law,  because  the  relation  itself 
is  so  recent.  Although  the  Marconi  operator  was  a  member  of  the 
crew,  and  for  many  purposes  a  seaman,^  the  apparatus  was  not  his, 
and  cannot  be  regarded  as  the  "personal  effects"  of  a  sailor.  Neither 
was  the  wireless  plant  "cargo,"  "freight,"  or  "baggage,"  as  those  words 
have  long  been  understood.  Yet  it  was  received  on  board  pursuant  to 
a  contract  which  imposed  upon  the  ship  and  her  owners  the  duty  of 
reasonable  care.  The  shipowner  is  not  an  insurer,  but  if,  at  termi- 
nation of  contract  or  employment,  he  is  unable  to  return  the  apparatus 
through  any  fault  of  his  own,  both  he  and  his  ship  are  liable  for  af- 
firmatively proved  negligence.  The  Marconi  Company  is  therefore 
entitled  to  recover  in  solido  against  the  Manchioneal,  with  the  usual 
right  of  recoupment  against  the  New  Jersey's  recovery. 

[5]* There  remains  the  petition  against  Beebe  and  the  Benevolent 

1  See  The  Buena  Ventura,  District  Court,  S.  D.  N.  Y.,  i^b.  28,  1916,  243  Fed. 
797,  holding  a  wireless  operator  to  be  a  seaman  in  respect  of  claims  for 
maintenance  and  cure. 
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Association.  So  far  as  Beebe  is  concerned,  we  have  discarded  his  evi- 
dence in  arriving  at  our  conclusions  upon  the  facts  of  this  cause.  The 
negligence  of  which  he  is  specifically  accused  is  in  giving  the  orders  to 
hard  aport  and  full  speed  ahead.  According  to  his  story,  both  of  these 
commands  were  given  by  the  captain  against  his  protest.  Inasmuch  as 
the  master  of  the  Manchioneal  approved  of  the  orders,  it  makes  no  dif- 
ference who  gave  them.  The  master  had  not  relinquished  command 
of  his  ship  by  the  employment  of  a  pilot,  and,  if  (as  clearly  appears 
here)  he  approved  of  what  the  pilot  did,  it  is  equivalent  to  gi\dng  the 
order  himself,  unless  (as  is  not  here  asserted)  the  pilot  induced  him  to 
agree  to  a  wron^^  course  upon  pretense  of  superior  local  knowledge. 

It  is  asserted  in  argument  (though  not  pleaded)  that  the  pilot  must 
be  responsible  for  any  excessive  or  incautious  speed  or  other  improper 
navigation  on  the  part  of  the  Manchioneal.  But  a  pilot  is  responsible 
only  for  his  personal  n^ligence,  and  that  must  be  affirmatively  shown. 
We  have  held  that  the  steamship  was  going  at  such  speed  that  she  could 
not  avoid  collision  within  her  range  of  visibility;  but  her  master  was 
entirely  satisfied  with  the  speed  which  we  consider  a  cause  contributing 
to  collision.  That  the  res  called  the  Manchioneal  was  erroneously  navi- 
gated is  enough  for  the  purposes  of  the  main  suit,  but  Beebe  cannot  be 
held  without  clearer  proof  than  is  here  presented  of  his  personal  re- 
sponsibility for  the  error. 

Our  reasons  for  discarding  Beebe's  testimony  upon  the  main  issue 
are  that,  having  testified  to  the  captain's  erroneous  order  and  his  pro- 
test thereto,  he  remained  during  a  protracted  examination  ignorant  of 
everything  that  occurred  thereafter.  He  said  that,  having  seen  the 
New  Jersey  between  a  quarter  and  a  half  a  mile  away,  he  did  not  know 
what  she  did,  and  did  not  know  whether  she  changed  her  heading.  He 
was  then  asked : 

"Why  didn't  you?  A.  1  couldn't  see  her.  Q.  Ck)uldnt  you  see  her?  A.  No, 
not  until  we  ran  into  the  vesseL  •  ♦  ♦  Q.  Do  you  know  whether  the  New 
Jersey  moved  forward  or  back?    A.  No,  sir." 

And  again  he  declined  to  remember  whether  the  Manchioneal  on 
porting  blew  one  whistle  or  ever  reversed  her  engines,  although  the  tes- 
timony was  full  and  substantially  uncontradicted  that  both  of  these 
things  had  been  done  almost  at  the  instant  of  collision.  The  position 
of  this  witness  was,  of  course,  difficult;  he  was  charged  with  the  navi- 
gation of  a  vessel  that  destroyed  what  in  part  was  his  own  property. 
But  his  attitude  on  the  witness  stand  was  inconsistent  with  both  in- 
telligence and  integrity ;  one  or  the  other  was  absent.  The  least  that 
can  be  said  is  that  no  finding  can  safely  be  made  or  supported  on 
Beebe's  evidence. 

[6]  As  to  the  New  Jersey  Benevolent  Association,  if  Beebe  is  not 
held,  his  association  cannot  be ;  yet  we  perceive  no  substantial  differ- 
ence between  the  facts  here  shown  and  those  in  Guy  v.  Donald,  203  U. 
S.  399,  27  Sup.  Ct.  63,  51  L.  Ed.  245.  That  case  was  decided  en  the 
ground  that  all  that  the  members  of  the  Pilot  Association  there  com- 
plained against  did  was,  "instead  of  taking  their  (pilot)  fees  as  they 
earned  them,  the  fees  were  mingled  in  the  first  place,  and  then,  after 
paying  expenses,  distributed  to  those  on  the  active  list  according  to 
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the  number  of  days"  they  had  worked.  The  New  Jersey  Association 
does  nothing  more,  and  on  the  authority  of  the  case  cited  the  decree 
below  was  right. 

On  the  reason  of  the  matter  the  test  of  responsibility' is :  Who  was 
employed  to  do  the  work  that  was  negligently  done?  No  shipowner 
believes  that  he  employs  the  Benevolent  Association ;  he  takes  a  pilot 
because  the  law  imposes  one,  and  it  imposes  a  man,  not  an  association. 
The  legal  fee  is  the  private  property  of  the  officiating  pilot,  and,  if  he 
chooses  to  pool  his  earnings  with  his  guild-fellows,  he  has  not  changed 
his  legal  relation  to  his  employer,  nor  increased  the  number  of  such 
employer's  employes. 

The  decree  below  is  modified  so  as  to  award  half  damages  to  the 
owners  of  the  New  Jersey  and  full  damages  (with  right  of  recoupment) 
to  the  Marconi  Company.  In  other  respects  it  is  affirmed.  The  appel- 
lants will  receive  the  costs  of  this  court ;  costs  below  will  be  divided. 
No  other  costs  of  this  court  are  awarded ;  the  decree  below  as  to  the 
costs  there  awarded  to  Beebe  and  the  Benevolent  Association  will  not 
be  disturbed. 


(243  Fed.  807) 

THE  STUDENT.  • 
(Clrcalt  Ck)urt  of  Appeals,  Fourth  Circuit.    May  25,  1917.) 
No.  1500. 

Shtpfino  ^=s»84(3) — ^LiABiUTT  OP  VESSEiy— Injury  to  Employ*  of  Stevedore. 
libelant's  intestate,  who  was  an  employ^  of  an  independent  contracting 
stevedore  engaged  in  loading  a  ship,  was  fatally  injured  by  the  falling 
of  a  sling  of  copper  plates  being  hoisted  on  board  by  means  of  a  fall  and 
tackle  rigged  to  a  boom  furnished  and  put  up  by  the  ship.  The  falUng  of 
the  sUng  was  caused  by  the  working  loose  of  a  pin  in  the  shackle  holding 
one  of  the  guy  wires  from  the  boom.  The  evidence  was  conflicting,  but 
warranted  a  finding  that  the  pin  can«e  out  because  it  was  defective  in 
that  the  threads  on  the  screw  end  were  worn  and  rusty.  This  defect 
oould  not  be  seen  by  the  stevedores  after  the  tackle  was  in  place,  but 
could  have  been  when  it  was  put  together.  There  was  also  evidence  that 
means  were  quite  commonly  used  whicdi  would  have  prevented  the  acci- 
dent, and  that  the  contractor  requested  that  such  means  be  supplied  and 
was  refused.  Heldy  that  a  decree  holding  the  ship  negligent  and  liable 
for  the  injury  was  sustained  by  the  evidence. 
Dayton,  District  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  at  Baltimore ;  John  C.  Rose,  Judge. 

Suit  in  admiralty  by  Mattie  Kreszewski,  administratrix  of  Karmier 
Kreszewski,  deceased,  against  the  British  steamship  Student  and  the 
Terminal  Shipping  Company.  Decree  against  the  Student,  and  Rich- 
ard Watson,  master  and  claimant,  and  the  Charente  Steamship  Com- 
pany, Limited,  owner,  appeal.    Affirmed. 

See,  also,  238  Fed.  936. 

George  Forbes  and  John  Phelps,  both  of  Baltimore,  Md.,  for  ap- 
pellants. 

Walter  L.  Clark  and  George  T.  Mister,  both  of  Baltimore,  Md. 
(Harry  B.  Wolf,  of  Baltimore,  Md.,  on  the  brief),  for  appellees. 

^=»For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
*  Rebearlng  denied  July  20,  1917. 
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Before  KNAPP  and  WOODS,  Circuit  Judges,  and  DAYTON, 
District  Judge. 

KNAPP,  Circuit  Judge.  The  case  in  brief  is  this :  On  June  2,  1916, 
in  the  port  of  Baltimore,  the  Terminal  Shipping  Company,  an  inde- 
pendent contractor,  was  engaged  in  loading  the  steamship  Student 
with  a  cargo  of  copper  plates.  The  plates  were  piled  in  slings,  which 
were  hoisted  aboard  by  means  of  a  fall  and  tackle  and  two  of  the 
ship's  booms,  one  over  the  side  of  the  vessel  and  one  over  the  hatch, 
the  two  falls  connected  therewith  being  attached  together.  Each  boom 
was  held  in  place  by  two  guys,  the  boom  over  the  side  of  the  ship 
having  one  guy  leading  forward  and  the  other  aft,  both  guys  be- 
ing shackled  to  the  head  of  the  boom  and  made  fast,  after  running 
through  two  blocks  to  eyebolts  in  the  ship's  rail.  The  lower  block 
was  secured  to  the  eyebolt  in  the  rail  by  a  semicircular  shackle  through 
which  a  pin  was  inserted.  ^  The  shackles  and  blocks  and  all  the  tackle 
used  in  hoisting  the  cargo  belonged  to  and  were  furnished  by,  the 
ship,  and  the  ship's  crew  had  rigged  them  up  and  fastened  the  various 
parts  together  before  they  were  turned  over  to  the  contractor.  The 
shackle  in  question  was  rigged  for  use  by  putting  the  pin  first  through 
the  unthreaded  head  of  the  shackle,  then  through  the  eyebolt,  and  then 
screwing  it  into  the  threaded  head  of  the  shackle. 

About  noon  of  the  day  named,  and  while  the  process  of  loading 
was  going  on,  the  shackle  which  held  the  aft  g^y  suddenly  gave  way, 
in  consequence  of  the  pin  coming  out,  with  the  result  that  the  boom 
swung  inboard,  and  a  sling  of  copper  was  precipitated  on  the  deck, 
striking  the  coaming  of  the  hatch.  The  sling  collapsed  and  some  of 
the  plates  fell  down  upon  Kreszewski,  an  employe  of  the  shipping 
company,  who  was  at  work  in  the  hold,  inflicting  injuries  from  which 
he  died  about  a  month  later. 

A  few  days  after  the  accident  he  filed  a  libel  against  the  vessel  and 
the  Terminal  Shipping  Company,  to  which  answers  were  made  by  both 
respondents.  In  September  following,  upon  suggestion  of  the  death 
of  Kreszewski,  the  suit  was  continued  by  his  administratrix,  and  a 
second  suit  brought  by  libel  in  personam  by  the  state  of  Maryland 
to  the  use  of  Mattie  Kreszewski  et  al.  The  cases  were  consolidated 
and  tried  together.  The  trial  court  dismissed  the  libel  as  against  the 
Terminal  Company,  held  the  ship  solely  liable  for  the  accident,  and 
awarded  damages  in  the  sum  of  $5,000. 

The  case  turns  on  a  question  of  fact  which  lies  within  narrow  com- 
pass. That  the  accident  was  caused  by  the  pin  coming  out  of  the 
shackle  seems  to  be  conceded  on  all  sides.  Why  or  how  it  came  out 
is  the  point  in  controversy.  The  amended  libel  charges  that  the  pin 
was  defective  and  unsuitable,  in  that  the  screw-head  which  entered  the 
threaded  end  of  the  shackle  was  so  worn  and  rusty  as  to  be  liable 
to  work  out  under  normal  use.  On  the  other  hand,  the  ship  stout- 
ly maintains  that  the  pin  was  in  good  and  serviceable  condition,  that 
it  had  been  screwed  in  tightly  by  the  boatswain  with  the  aid  of  a 
marlin  spike,  and  that  it  must  have  been  tampered  with  by  scwne  one 
after  the  gear  was  turned  over  to  the  contractor.    The  claim  that  it 
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had  been  tampered  with  may  be  dismissed  at  once  as  a  mere  theory 
unsupported  by  any  proof.  The  actual  condition  of  the  pin  is  the 
decisive  issue. 

Speaking  generally,  it  appears  that  all  the  appliances  furnished  by 
the  ship  were  of  superior  quality  and  strength.  The  testimony  shows 
that  they  had  been  found  sufficient  to  handle  loads  several  times 
heavier  than  the  sling  of  copper  plates  which  were  being  put  aboard 
when  the  accident  happened.  The  testimony  is  also  to  the  effect  that 
a  shackle  pin  in  proper  condition  would  not  work  loose  in  the  two 
and  a  half  days  that  the  tackle  had  been  in  use  and  under  the  moderate 
strain  to  which  it  was  subjected.  Although  this  is  hardly  a  case  to 
which  the  doctrine  of  res  ipsa  loquitur  applies,  yet  the  fact  that  the 
pin  did  become  loose  gives  support  to  the  contention  that  it  was  not 
such  a  pin  as  the  ship  was  bound  to  furnish  (Reid  v.  Fargo,  241  U. 
S.  544,  549,  36  Sup.  Ct.  712,  60  L.  Ed.  1156);  and  this  contention 
is  aided,  in  our  judgment,  by  the  appearance  of  the  pin  itself,  which 
was  produced  in  court  on  the  argument  and  submitted  to  our  in- 
spection. Whilst  the  body  of  the  pin,  which  passed  through  the  eye- 
bolt,  shows  little  evidence  of  wear  or  yielding  to  strain,  the  screw- 
head  is  evidently  somewhat  worn,  the  threads  look  dulled  and  lacking 
in  sharpness,  as  from  long  use  or  imperfect  construction,  and  there 
is  some  indication  that  it  was  more  or  less  rusty  when  put  in  the 
shackle.  In  short,  it  seems  a  screw-head  which  might  rather  easily 
work  out  of  place. 

Nothing  would  be  gained  by  a  detailed  review  of  the  testimony  re- 
specting the  sufficiency  of  this  pin  for  the  purpose  required.  The 
witnesses,  eScpert  and  nonexpert  alike,  sharply  disagree,  and  conflict- 
ing opinions  would  perhaps  be  formed  by  those  who  might  now  sub- 
ject it  to  examination.  Taking  everything  into  account,  we  are  in- 
clined to  the  conclusion,  which  was  reached  by  the  learned  District 
Judge,  that  the  pin  in  question  was  shown  to  be  defective  and  pnfit 
by  a  slight  preponderance  of  proof ;  and  if  this  conclusion  be  accept- 
ed, the  liability  of  the  ship  follows  under  familiar  principles  of  law. 
The  case  is  exceedingly  close,  and  we  can  only  express  our  best 
judgment  after  careful  study  of  the  record  and  personal  observa- 
tion of  the  shackle  which  caused  the  accident.  On  the  whole  we  think 
the  pin  imsuitable,  because  of  its  worn  and  defective  condition,  and 
therefore  not  such  a  pin  as  the  ship  was  under  obligation  to  provide. 

In  support  of  this  view,  one  or  two  observations  may  be  added. 
It  is  admitted  by  the  appellants  that  the  condition  of  this  pin  could 
not  be  discovered  by  any  examination  which  it  was  the  duty  of  the 
contractor  to  make  before  accepting  the  tackle  and  putting  it  to  use. 
To  all  appearance  it  was  of  good  quality  and  in  every  way  sufficient. 
The  contractor  had  the  right  to  assume  that  it  was  free  from  any  de- 
fect that  was  not  observable.  If  it  was  in  fact  unsafe  by  reason  6i 
imperfection  or  unfitness  which  could  not  be  seen  after  it  was  in- 
serted in  the  shackle,  the  responsibility  therefor  rested  upon  the  ship 
and  not  upon  the  contractor,  because  tlie  ship  was  bound  to  furnish 
tackle  free  from  defects  of  that  character. 

Moreover,  there  were  two  ways  at  least  in  which  the  consequences 
of  this  particular  defect  might  have  been  avoided.  The  first  of  these 
166C.CJL— 21 
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was  what  is  called  a  "preventer,"  which  the  contractor  says  flie  ship 
refused  to  supply,  though  request  was  made  before  the  work  com- 
menced. On  behalf  of  the  ship  it  is  earnestly  denied  that  any  such 
request  was  made  until  after  the  accident.  This  question  of  veracity 
was  decided  by  the  court  below  in  favor  of  the  appellees,  and  we  are 
not  persuaded  that  a  diflferent  conclusion  should  be  reached;  and 
the  evidence  of  record  indicates  that  no  serious  results  would  have 
followed  the  giving  way  of  the  shackle  if  a  suitable  preventer  had 
been  provided.  Another  means  of  insuring  safety  would  be  to  pro- 
tect the  pin  from  coming  out  by  using  a  wire  to  hold  it  in  place,  or 
the  pin  might  be  so  made  as  to  extend  beyond  the  threaded  end  of 
the  shackle  far  enough  to  permit  the  insertion  of  a  cotter  pin,  which 
would  keep  it  in  position.  In  a  word,  there  appear  to  be  appliances, 
well  known  and  frequently  used,  that  would  presumably  avoid  the 
risk  of  a  defect  which  was  unobservable  to  the  contractor,  but  which 
might  readily  have  been  seen  by  the  ship's  crew  in  putting  the  tackle 
together.  In  this  case  such  precautions  were  doubtless  deemed  by  the 
master  to  be  quite  unnecessary,  because  of  the  unusual  size  and 
strength  of  its  tackle;  but  unfortunately  it  turned  out  that  there  was 
a  concealed  defect,  such  as  we  are  constrained  to  hold,  and  a  serious 
accident  resulted  which  probably  would  not  have  occurred  if  proper 
measures  had  been  taken  to  guard  against  it  The  Anglo- Patagonian, 
235  Fed.  92,  148  C.  C.  A.  586. 
Affirmed. 

DAYTON,  District  Judge.  I  dissent.  To  sustain  this  decree  for 
$5,000  against  this  Steamship  Company  upon  the  evidence  contained 
in  this  record,  in  my  judgment,  leads  this  court,  in  eflfect,  to  estab- 
lish the  doctrine  that  an  employer  must  be  an  insurer  against  accident, 
not  only  to  his  own  employe,  but  to  the  employe  of  his  independent 
contractor,  unless  the  accident  results  solely  from  the  negligence  of 
the  injured  employe  himself.  Such  a  decision  of  the  case,  in  my 
judgment,  annuls  the  well-settled  rules  that  (a)  the  fact  of  accident 
carries  with  it  no  prestunption  of  negligence  on  the  part  of  the  em- 
ployer; that  (b)  the  burden  of  proof  is  upon  the  injured  employe, 
charging  negligence,  to  show  it  by  affirmative  proof  of  substantial 
facts;  that  (c)  it  is  not  sufficient  for  the  injured  employe  to  show 
that  the  employer  may  have  been  guilty  of  negligence,  he  must  show 
by  evidence  the  fact  tihat  he  ivas;  that  (d)  conjecture  is  an  imsound 
and  unjust  basis  for  recovery  in  negligence  cases,  and  where  it  is 
uncertain  which  one  of  several  things  may  have  brought  about  the 
injury,  for  some  of  which  the  employer  is  liable  and  for  some  of  which 
he  is  not,  neither  court  nor  jury  are  permitted  to  guess  between  these 
causes  and  find  the  negligence  of  the  employer  was  the  real  cause; 
that  (e)  if  an  employer  furnishes  an  independent  contractor  the  means  , 
and  appliances,  and  such  contractor  accepts  them  as  sufficient,  and 
undertJtkes,  solely  and  alone,  to  direct  and  prescribe  their  use,  the  em- 
ployer is  not  liable  for  accident  occurring  to  the  employe  of  the  con- 
tractor incurred  in  their  use;  that  (f)  while  an  employer  owes  the 
duty  to  use  ordinary  care  in  supplying  sound  and  sufficient  appliances, 
he  is  not  required  (1)  to  make  use  of  the  safest  known  appliances  and 
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instruments,  nor  (2)  to  discard  one  which  is  not  of  the  safest  possible 
kind  which  can  be  secured  and  supply  something  in  place  which  may 
be  safer,  nor,  (3)  without  regard  to  their  cost  and  his  ability  to  pay 
for  them,  to  provide  the  newest  and  best  kind  of  implements  which 
may  be  in  use  in  his  line  of  business,  nor  (4)  to  provide  machinery 
or  appliances  of  any  particular  description;  but  he  discharges  his 
duty  to  his  employe  when  he  provides  those  which  are  in  common  and 
general  use  in  his  business,  which  are  considered  safe  by  other  em- 
ployers generally,  who  are  engaged  in  the  same  business,  and  which 
may  be  safely  operated  by  the  exercise  of  ordinary  or  reasonable  care. 
He  cannot  be  made  liable  by  reason  of  the  fact  that  other  appliances 
which  are  safer  than  his  are  also  in  common  use,  but  he  discharges 
his  duty  if  the  appliances  which  he  furnishes  are  reasonably  safe  for 
the  purposes  intended,  such,  in  short,  as  a  prudent  man  would  select 
and  use,  having  in  view  his  own  protection.  The  fact  that  other  ap- 
propriate means  might  have  been  used  to  do  the  work  does  not  make 
it  negligence  on  the  part  of  an  employer  to  use  an  implement  also  ap- 
propriate and  ordinarily  sufficient,  although  an  accident  results  from 
its  use.  Nor  are  the  rules  requiring  inspection  based  on  any  other 
principle  or  requirement  than  the  use  of  ordinary  care.  Hidden  de- 
fects in  appliances  are  not  required  to  be  detected,  nor  is  an  employer 
required  to  tear  his  machinery  apart  to  ascertain  whether  such  de- 
fects do  or  do  not  exist.  The  fact  that  a  clamp  to  which  the  guy-rope 
of  a  derrick  was  attached  broke  does  not  imply  that  the  master  with 
reasonable  diligence  might  have  discovered  the  supposed  defect  as 
held  by  the  Court  of  Appeals  of  New  York  in  Welsh  v.  Cornell,  168 
N.  Y.  508,  61  N.  E.  891. 

The  principles  set  forth  in  the  first  four  (a,  b,  c,  and  d)  above  para- 
graphs seem  to  me  to  be  settled  beyond  question  by  these  authorities : 

**Tlie  fact  of  accident  carries  with  it  no  presumption  of  negligence  on  the 
part  of  the  employer,  and  it  is  an  afilrmatlye  fact  for  the  injured  employ^  to 
establish  that  the  employer  has  been  guUty  of  negUgence.  •  *  *  Second, 
that  in  the  latter  case  it  is  not  sufficient  for  the  employ^  to  show  that  the  em- 
ployer may  have  been  guilty  of  negligence — ^the  evidence  must  point  to  the 
fact  that  he  was.  And  where  the  testimony  leaves  the  matter  uncertain,  and 
shows  that  any  one  of  half  a  dozen  things  may  have  brought  about  the  in- 
jury, for  some  of  which  the  employer  is  responsible  and  for  some  of  which  he 
is  not,  it  is  not  for  the  jury  to  guess  between  these  half  a  dozen  causes  and 
find  that  the  negligence  of  the  employer  was  the  real  cause,  when  there  is 
no  satisfactory  foundation  in  the  testimony  for  that  conclasion.  If  the  em- 
ploy^ is  unable  to  adduce  sufficient  evidence  to  show  negligence  on  the  part  of 
the  employer,  it  is  only  one  of  the  many  cases  in  which  the  plaintiff  fails  in 
his  testimony,  and  no  mere  sympathy  for  the  unfortunate  victim  of  an  acci- 
dent justifies  any  departure  from  settled  rules  of  proof  resting  upon  all 
plaintiffs."  Patton  v.  T.  &  P.  Ry.  Co.,  179  U.  S.  at  page  603,  21  Sup.  Ct.  at  page 
277,  45  Lu  Ed.  361. 

"When  the  evidence  is  equally  consistent  with  either  view — the  existence  or 
non-existence  of  negUgence — ^it  is  not  competent  for  the  judge  to  leave  the 
matter  to  the  jury,  the  party  who  affirms  the  negligence  has  failed  to  estab- 
lish It.  This  is  a  rule  which  never  ought  to  be  lost  sight  of.  An  inference 
cannot  be  drawn  from  a  presumption,  but  must  be  founded  upon  some  fact  le- 
^Uy  established.*'  Bailey  on  Personal  Injuries,  S  1672  et  seq.,  cited  and 
approved  in  Railway  Co.  v.  Cromer's  Adm'r,  &&  Va.  763,  40  S.  E.  54. 

"To  fix  a  liability  upon  the  master  for  injuries  sustained  by  a  servant 
while  engaged  in  his  employment,  the  negli^nce  of  the  master,  as  the  proxl- 
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mate  cause  of  the  Injury,  must  be  proved  by  affirmatlTe  evidence,  which  must 
show  more  than  a  probability  of  a  negligent  act,"  O.  &  O.  Ry.  CJo.  v.  Spar- 
row, 98  Va.  C30,  at  bottom  of  page  640,  37  S.  B.  302,  at  page  306. 

''Conjecture  is  an  unsoimd  and  unjust  basis  for  a  verdict  Substantial  evi- 
dence of  the  facts  which  constitute  the  cause  of  action,  in  tills  case  of  the  al- 
leged defect  in  the  lift  pin  lever  and  automatic  coupler,  is  indispensable  to 
the  maintenance  of  a  verdict  sustaining  the  cause."  Midland  R.  Co.  v.  Pul- 
gham,  104  C.  C.  A.  (8th  Ct.)  151,  at  page  155,  181  Fed.  91,  at  page  95.  Citing 
M.  K.  &  T.  Ry.  Co.  v.  Foreman,  98  C.  C.  A.  281,  174  Fed.  377;  Kern  v.  Snider. 
76  C.  C.  A.  201,  208,  145  Fed.  327,  329 ;  Spencer  v.  R.  Co.,  105  Wis.  311.  313,  81 
N.  W.  407;  Thomas  v.  R.  R.  Co.,  148  Pa.  180,  23  Ati.  989,  15  L.  R.  A.  416; 
Hyer  v.  Janesville,  101  Wis.  371,  376,  77  N.  W.  729. 

"When  liability  depends  upon  carelessness  or  fault  of  a  person  or  his  agents, 
the  right  of  recovery  depends  upon  the  same  being  shown  by  competent  evi- 
dence, and  it  is  incumbent  upon  such  a  plaintiff  to  furnish  evidence  to  show 
how  and  why  the  accident  occurred — some  fact  or  facts  by  which  it  can  be 
determined  by  the  jury — ^and  not  be  left  entirely  to  conjecture,  guess,  or 
random  judgment,  upon  mere  supposition,  without  a  single  known  fact."  Soren- 
son  V.  Pulp  Co.,  56  Wis.  338,  14  N.  W.  446,  cited  and  approved  in  R.  R.  Co. 
V.  Sparrow,  98  Va.  640,  37  S.  K.  302,  and  R.  R.  Go.  v.  Cromer,  99  Va.  763,  40 
S.  E.  54. 

"The  presumed  fact  must  have  an  immediate  connection  with  or  relation  to 
the  established  fact  from  which  it  is  inferred.  •  •  •  The  only  presump- 
tions of  fact  which  the  law  recognizes  are  immediate  inferences  from  facts 
proved.  Whenever  circumstantial  evidence  is  relied  upon  to  prove  a  fact,  the 
circumstances  must  be  proved,  and  not  themselves  be  presumed.  •  •  • 
The  law  requires  an  open  and  visible  connection  between  the  principal  or  evi- 
dentiary facts  and  the  deductions  from  them,  and  does  not  permit  a  decision 
to  be  made  on  remote  inferences."  Manning  v.  Ins.  Co.,  100  U.  S.  at  page  698, 
25  L.  Ed.  761 ;   U.  S.  v.  Ross,  92  U.  S.  at  page  284,  23  D.  Ed.  707. 

As  establishing  the  fifth  (e)  principle,  set  forth  above,  touching  the 
nonliability  of  the  principal  to  his  independent  contractor's  employes, 
and  which  principle  alone,  in  my  judgment,  should  be  determinative 
of  and  reverse  this  decree,  I  cite  from  Bailey  on  Master  &  Servant: 
Pierce  v.  O'Keefe,  11  Wis.  181;  De  Forrest  v.  Wright,  2  Mich.  368; 
Ohio  South.  R.  Co.  v.  Morey,  47  Ohio  St.  207,  24  N.  E.  269,  7  L.  R.  A. 
701;  Little  Miami  R.  Co.  v.  Wetmore,  19  Ohio  St.  110,  2  Am.  Rep. 
373;  Hughes  v.  Railroad  Co.,  39  Ohio  St.  476;  McCarthy  v.  Second 
Parish,  71  Me.  318,  36  Am.  Rep.  3?0;  Aston  v.  Nolan,  63  Cal.  269; 
Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Farver,  111  Ind.  195,  12  N.  E.  296, 
60  Am.  St.  Rep.  696;  Waltemeyer  v.  Railway  Co.,  71  Iowa,  626,  33 
N.  W.  140;  Sweeney  v.  Railroad,  128  Mass.  5;  New  Orleans  & 
N.  E.  R.  Co.,  61  Miss.  581;  Deford  v.  State,  30  Md.  179;  Speed  v. 
Railway  Co.,  71  Mo.  303.  Also  the  90  cases  cited  in  the  note  to  sec- 
tion 621  of  1  Thompson  on  Negligence  (last  Ed.  1901),  the  note  to  St. 
Louis,  L  M.  &  S.  R.  Co.  v.  Yonly,  9  L.  R.  A.  604,  and  the  very  elab- 
orate opinion  of  Judge  Richardson  in  Bibb's  Adm'r  v.  Norfolk  &  W. 
R.  Co.,  87  Va.  711,  14  S.  E.  163. 

To  cite  authorities  supporting  the  principles  enunciated  in  the  sixth 
(f)  above  paragraph  I  deem  unnecessary — they  are  so  many.  They 
can  be  found  in  large  numbers  in  notes  to  sections  3986,  3991,  3993, 
3995,  and  4031  of  4  Thompson  on  Negligence,  and  to  the  same  section 
numbers  in  White's  Supplements  1  and  2  to  this  work.  In  the  very 
outset  of  a  consideration  of  this  case  it  seems  to  me  the  pleadings  dis- 
close a  progressive  and  continuing  "fishing"  excursion,  on  the  part  of 
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libelants,  in  order  to  find  some  ground  on  which  to  base  the  charge 
of  negligence,  for  which  a  parallel  would  be  hard  to  find.  It  would 
be  ludicrous  if  it  did  not  relate  to  so  pathetic  a  subject.  The  accident 
occurred  on  June  2,  1916.  Five  days  after,  on  June  7th,  while  the 
unfortunate  victim  of  it  was  still,  at  least,  in  a  semiunconscious  state, 
the  original  libel  was  filed  in  his  name  against  the  steamship  alone,  in 
which  the  negligence  is  alleged  to  have  been  "either  because  of  the 
breaking  of  the  pin,  or  because  the  same  came  out,  because  not  prop- 
erly secured  at  the  time  it  was  rigged  up  by  the  ship's  crew."  It  fur- 
ther alleged  that  "all  the  taclcle  connected  with  the  hoisting  of  the 
cargo  belonged  to  and  was  furnished  by  the  ship,  and  the  ship's  crew 
had  rigged  the  same  up  and  made  fast  the  various  parts  thereof  before 
the  stevedore  started  to  work.**  And  five  days  after  that,  on  June 
12th,  an  amended  libel  was  filed  for  the  purpose  of  making  the  steve- 
dore corporation  a  party  for  its  failure  to  perform  its  duty  of  inspec- 
tion, owed  libelant,  of  the  various  tackle,  and  especially  of  the  shackle 
and  pin,  "which  inspection  your  libelant  alleged  would  have  disclosed 
the  defects  set  out  herein,  and  that  therefore  their  neglect  in  this  par- 
ticular directly  contributed  to  the  aforesaid  accident." 
The  sound  rule  of  pleading,  tmiversally  accepted,  is  th^t: 

"The  facts,  as  stated,  must  not  be  Insensible  or  repugnant,  nor  ambiguous 
or  doubtful  In  meaning,  nor  argumentative,  nor  in  the  alternative,  nor  by  way 
of  recital,  but  positive  and  according  to  their  legal  effect  and  operation." 
Saunders  on  PI.  &  Bv.  (5th  Am.  Ed.)  vol.  1,  p.  919. 

According  to  this  original  libel,  the  tackle,  including  the  shackle  and 
pin,  were  made  fast  by  the  ship's  crew ;  but  the  pin  either  broke,  or 
else  was  not  made  fast,  by  reason  of  one  or  other  of  which  the  ship  is 
charged  to  be  liable.  By  the  libel  and  amended  one  taken  together,  we 
are  informed  that  the  libelant  was  the  immediate  employe  of  the  Steve- 
dore Company ;  that  such  company  failed  in  its  nonassignable  duty  to 
him  of  inspecting  the  condition  of  the  tackle,  and  es|>ecially  the  shackle 
and  pin,  which  inspection  would  have  disclosed  either  that  the  pin  was 
defective  or  had  not  been  made  fast,  and  therefore  it  was  the  party  di- 
rectly responsible  to  him  for  his  injury.  Pure  "guessing"  as  to  what 
caused  the  accident  and  which  one  of  two  independent  parties  could 
be  held  liable  to  libelant  therefor!  On  this  same  12th  of  June,  when 
this  amended  libel  was  filed,  the  ship's  evidence  was  taken  in  open 
court,  so  done  because  the  ship  was  anxious  to  sail.  Seven  witnesses 
were  examined.  The  shackle  and  piii  were  produced  and  identified. 
The  ship's  storekeeper  testified  that  on  the  day  the  ship  came  into  port 
he  inspected  the  tackle  and  oiled  this  shackle  and  pin;  that  he  oiled 
them  after  they  had  been  fastened  to  the  rail ;  that  they  were  all  right 
and  the  pin  was  screwed  in  tight.  The  boatswain  testified  that  he 
erected  the  tackle  on  the  ship;  that  he  screwed  the  pin  in  the  shackle 
with  a  marlin  spike  "so  it  was  real  tight";  that  it  was  sound  and  in 
good  condition;  that  he  "would  swear  that  it  would  never  come  out." 
The  second  mate  testified  to  the  superior  character  of  the  ship's  tackle 
and  to  the  soundness  of  the  shackle  and  pin.  Sliney,  first  officer,  tes- 
tified that  all  the  gears  turned  over  to  the  Stevedore  Company  were  of 
the  highest  standard,  that  they  were  overhauled  and  inspected  under 
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his  personal  supervision  while  at  sea,  and  that  a  personal  inspection 
thereof  was  made  by  him  as  it  was  erected,  and  a  certificate  of  such 
inspection,  signed  by  himself  and  the  captain,  was  sent  to  the  office 
of  the  company,  a  cautionary  requirement,  on  the  part  of  the  company, 
wholly  unusual.  He  testified  to  the  soundness  of  the  pin  and  shackle 
and  its  careful  inspection  before  use.  To  the  same  effect  on  these 
points  was  the  testimony  of  Watson,  the  captain. 

This  evidence  completely  and  finally  disposed  of  the  two  alternative 
charges  of  negligence  against  the  ship  relied  on  in  the  original  and 
amended  libels,  that  "either  because  of  the  breaking  of  the  pin,  or  be- 
cause the  same  came  out,  because  not  properly  secured  at  the  time  it 
was  rigged  up  by  the  ship's  crew."  The  bolt  spoke  for  itself.  It  was 
not  broken  nor  even  bent.  The  testimony  of  the  ship's  boatswain  that 
he  screwed  the  pin  into  the  shackle  with  a  marlin  spike  so  tight  he 
would  have  sworn  it  would  never  come  out  was  not  attempted  to  be 
disputed.  That  this  was  the  proper  way  to  secure  it  was  not  denied. 
That  the  shackle  and  pin  were  sufficient  in  strength  and  general  effec- 
tiveness for  the  work  was  not  only  not  denied,  but  corroborated  by 
both  the  Stevedore  Company's  foreman  and  boss  rigger.  Brink,  the 
foreman,  when  asked  the  question,  "One  of  the  best  equipped  ships  in 
gear  and  tackle  that  you  had  seen  in  some  time,  wasn't  it  ?"  answered, 
"Yes ;  the  gear  was  perfect,  the  tackles  were  good,  and  their  derricks 
were  able."  After  examining  the  shackle  and  pin,  he  was  asked,  "With 
your  experience,  wouldn't  you  say  that  was  an  ample  and  satisfactory 
shackle  and  pin  for  the  use  it  was  performing?"  and  answered,  "I  think 
that  ought  to  answer  the  purpose." 

Kacher,  the  rigger,  testified  as  follows: 

"Q.  You  have  seen  this  pin  and  shackle ;  tell  me  whether  or  not  you  time 
and  time  again  discharge  ships  ^ith  shackles  no  better  than  that  and  often  not 
as  good?  A.  Yes;  even  some  of  them  not  as  good,  even  some  of  them  not  as 
strong.  Some  of  them,  as  I  said,  only  five-eighths.  The  Court:  And  even 
with  threads  much  more  worn?  The  Witness:  Yes ;  even  Just  as  bad.  Q.  And 
even  more  than  that?  A.  Yes;  you  cannot  say  that  Is  a  real  bad  shackle  or 
a  real  good  shackle,  that  is  just  in  between.  Q.  As  a  matter  of  fact,  you 
would  not  condemn  this  as  a  bad  shackle,  would  you?  A.  No,  sir;  not  on  a 
guy ;  even  a  shackle  like  that  .vou  could  have  it  on  a  hoisting  fall.  Q.  It  is 
strong  enough  even  for  that?  A.  If  it  pulls  plumb.  The  Ck>urt:  But,  as  I 
understand  you,  with  a  shackle  of  that  kind  it  ought  to  be  secured  by  wire. 
The  Witness:  It  would  be  a  preventer  against  the  pin  working  out.  Q.  Of 
course,  you  do  not  expect  the  ship  to  furnish  you  with  brand  new  tackle  and 
pins  and  bolts  each  time  you  discharge  cargo?  A.  No,  sir.  They  have  them 
up  there  sometimes  five  or  six  or  ten  years.  They  stay  there  until  they  wear 
half  way  through.  But  that  is  not  the  case  there.  Mr.  Mister:  And  they  stay, 
there  until  they  break  sometimes,  don't  they?  The  Witness:  Sometimes  they 
do  and  sometimes  not.  Sometimes  they  order  them  out.  But  this  is  the 
first  case  I  have  ever  seen  since  I  have  been  around  the  wharf  since  1884 
where  it  carried  away  in  that  manner.  Often  they  will  work  out  aloft,  but  I 
have  never  seen  an  Instance  of  this  kind.  Q.  You  have  never  known  of  a  pin 
in  a  shackle  used  as  a  guy  on  a  derrick  of  this  size  to  work  out?  A.  I  have 
seen  some  of  them  work  out  by  the  working  of  the  guys,  but  never  to  do  any 
damage  like  this  here.  The  "Court:  They  were  noticed  before  they  came  out, 
is  that  it?  The  Witness:  Even  If  they  came  out,  the  boom  was  amidships, 
or  it  did  not  do  any  damage.  Q.  At  the  time  this  was  being  worked,  it  was 
exclusively  in  the  charge  of  the  Terminal  Stevedoring  Company,  was  it?  A. 
Yes.    Q.  You  are  their  boss  rigger,  are  you  not?    A.  Yes." 
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But  getting  back  to  the  pleadings :  On  July  7,  1916,  the  ship's  mas- 
ter filed  answer  to  the  original  libel  denying  all  negligence,  and  charg- 
ing, in  effect,  that  libelant  having  alleged  that  the  ship's  crew  made 
fast  the  various  parts  of  hoisting  apparatus,  it  became  the  duty  of  the 
Stevedore  Company,  an  independent  contractor  solely  in  charge  of 
operation,  to  see,  by  inspection,  that  the  same  remained  so  during  such 
operation.  It  would  seem  that  this  was  an  all-sufficient  defense,  so 
far  as  the  ship's  liability  was  concerned,  under  the  many  authorities 
hereinbefore  cited,  leaving  the  stevedore's  liability  an  open  question. 
This  latter  company,  on  Jixly  28,  1916,  filed  its  answer  substantially 
denying  the  charges  of  negligence  contained  in  the  libel  and  amended 
libel,  asserting  the  injury  to  have  been  caused  by  one  of  the  ordinary 
risks  assumed  by  libelant,  and,  further,  which  was  very  pertinent  and 
important  in  bearing  on  the  case,  that  it  had  complied  with  the  re- 
quirements of  the  Maryland  "Workmen's  Compensation  Act"  (Laws 
1914,  p.  1429),  which  provided  an  exclusive  remedy  for  injuries  to  or 
death  of  its  employes  by  accident  while  in  its  employ,  at  such  labor  as 
libelant  was  doing  at  the  time  he  was  hurt,  by  reason  whereof  it  was 
absolved  from  any  demand  or  liability  in  any  action  brought  against  it 
by  libelant  for  his  injury  sustained.  The  situation  was  very  acute. 
It  could  not  be  denied  from  the  evidence  taken  that  the  Stevedore  Com- 
pany was  an  independent  contractor ;  that  the  relation  of  master  and 
servant  did  not  exist  between  libelant  and  the  ship ;  that  the  accident 
was  an  incident  of  the  operation  which  had  been  going  on  for  two  and 
a  half  days,  during  which  time  at  least  200  tons  of  sand  ballast  had 
been  unloaded,  and  250  tons  of  copper  had  been  loaded,  with  the 
Stevedore  Company  in  full  charge  and  control ;  that  this  company  was 
rushed  with  work  on  this  and  other  ships,  and  in  consequence  had  made 
no  inspection  at  all  of  the  tackle,  gears,  and  derricks,  although  ordi- 
nary care  required  such  inspection  at  least  every  day  before  starting 
work  (so  testified  by  the  old  and  experienced  shipmaster,  Folkenberg)  ; 
yet  this  Stevedore  Company  was  relieved  by  law,  and  no  hope  re- 
mained for  recovery  unless  something  could  be  discovered  to  hang  a 
negligence  charge  on  against  the  ship.  It  would  seem  that  this  law 
providing  indemnity  for  the  injury  to  libelant  and  barring  his  action 
against  his  immediate  employer  would  bar  also  his  action  against  his 
employer's  principal,  the  ship.  In  my  judgment,  it  would  and  does  and 
should  be  so  held  by  us. 

Be  that  as  it  may,  the  situation  for  recovery  by  libelant  in  any 
phase  of  the  situation  was  critical.  On  July  26,  1916,  the  court,  by 
order,  had  set  the  case  down  for  general  hearing,  and,  on  a  motion  to 
dismiss,  for  September  28th  following.  Meanwhile  the  libelant  had 
died.  When  the  hearing  day  arrived,  a  libel  and  complaint  in  per- 
sonam was  filed  against  the  ship  corporation  and  persons  interested 
in  ownership  in  behalf  of  decedent's  widow  and  children.  The  two 
libels  were,  by  consent  order,  consolidated,  and,  against  protest,  sec- 
ond amended  libel  in  the  original  cause  was  permitted  to  be  filed.  In 
both  of  these  new  pleadings  the  original  statements  are  reformed,  care- 
fully omitting  the  original  allegation  that  the  apparatus  had  been  "made 
fast"  by  the  ship's  crew,  and  alleging  that  the  injuries  were  sustained 
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"either  because  the  pin  had  not  been  properly  secured  in  the  shackle, 
or  because  the  threads  on  the  pin  and  shackle  were  badly  worn  and  al- 
lowed the  pin  to  work  out."  And,  further,  that  "those  in  charge  of 
the  ship"  were  negligent  in  "refusing  to  put  up  additional  guys  or  pre- 
venters and  in  failing  to  inspect  the  rigging  during  the  time  it  was  used." 
Thus  the  whole  alleged  negligent  cause  of  injury  was  shifted,  illustrat- 
ing how  vicious  it  is  to  allow  "conjecture"  and  "guess"  to  be  the  basis 
of  an  action  of  this  kind  where  substantive  fact,  by  the  law,  is  re- 
quired. 

Immediate  hearing  was  had  on  this  28th  of  September,  the  day  these 
new  pleadings  were  filed ;  answers  prepared  later  were  as  of  that  day 
filed  nunc  pro  tunc. 

After  examining  the  attendant  physician,  the  libelants  introduced  the 
inevitable  expert.  His  name  was  Mills.  He  was  somewhat  of  an  expert 
too !  From  his  evidence  it  was  disclosed  that  he  had  been  for  20  years  a 
seaman  as  an  apprentice  and  officer  (he  does  not  state  what  officer, 
when  or  for  how  long)  in  the  merchant  marine,  then  went  to  stevedor- 
ing aboard  ship,  and  finally  "graduated"  into  a  night  watchman  for 
a  department  house,  not  having  done  any  rigging  or  stevedoring  work 
for  the  last  seven  years.  He  seriously  objected  to  being  called  "Doc- 
tor," declaring  he  had  been  "pretty  much  every  thing  else  in  my  life- 
time but  a  doctor  or  a  lawyer."  In  short,  clearly,  a  "jack  of  all 
trades,"  not  yet  landed  in  the  "professional  ones."  He  was  ready 
and  prompt  to  express  his  opinion  that  the  screw  threads  of  both  pin 
and  shackle  were  badly  worn  and  to  attribute  the  accident  to  this  direct 
cause.  When  we  remember  that  expert  testimony  is  to  be  regarded 
ordinarily  as  the  most  unreliable  kind  permitted  by  law,  it  is  hard 
to  give  much  credence  to  this  testimony  when  it  is  contradicted  (a) 
by  the  undisputed  evidence  of  the  storekeeper,  the  boatswain,  mate, 
and  captain  that  it  was  carefully  inspected  and  oiled  before  put  to  use ; 
of  (b)  the  boatswain  that  it  was  screwed  in  tight  with  a  marlin  spike ; 
and  (c)  that  it  held  for  two  and  a  half  days  under  severe  use,  when 
at  least  450  tons  of  sand  ballast  and  copper  was  handled.  It  certain- 
ly is  not  entitled  to  any  more  credence  than  that  of  the  expert  subse- 
quently introduced  by  the  ship  in  the  person  of  Arthur  Ski j  old  Folk- 
enberg.  This  man  was  the  master  of  the  Danish  ship  General  Konsul 
Pallisen,  present  because  his  ship  was  in  port  at  Baltimore,  expect- 
ing to  sail  the  next  day.  He  did  not  know  the  captain  of  this  ship 
Student,  and  had  never  seen  the  ship  itself.  He  had  followed  the 
sea  since  he  was  15  years  old,  a  period  of  23  years,  had  been  in  the 
employ  of  the  same  company  continuously  for  15  years,  held  a  master's 
certificate,  for  the  last  9  years  working  up  to  this  grade  through  all 
the  lower  ones,  and  had  the  handling  of  rigging,  such  as  that  in  con- 
troversy, for  11  years.    I  quote  from  his  testimony: 

**Q.  Will  you  look  at  this  shackle  and  pin  marked  Respondent's  Exhibits  1 
and  2,  and  tell  me,  in  the  first  place,  with  reference  to  the  shackle,  whether  or 
not  there  are  any  threads  in  that  eye  which  are  stripped?  A.  No,  there  are 
not  Q.  So  far  as  the  threads  are  concerned,  what  is  its  condition?  A.  In 
good  condition.  The  Court:  Are  the  threads  worn  at  all?  Hie  Witness:  No, 
sir.  Q.  With  reference  to  the  shackle  itself,  what  is  Its  condition?  A.  The 
shackle  has  been  used ;  it  is  not  a  new  shackle,  but  it  could  be  used  safely 
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when  It  is  screwed  tight  with  a  marlin  spike.  Q.  In  the  shackle  yon  have  in 
your  hand  one  arm  is  bent,  is  it  not?  A.  Tfes.  The  Court:  Take  the  pin  and 
see  if  a  marlin  spike  would  be  of  any  use  to  you.  (Witness  screws  pin  in 
shacTTe  as  far  as  it  will  go.)  The  Witness:  Now  it  wants  a  marlin  spike  at 
this  moment  to  get  it  tight  But  of  course  when  you  screw  it  in  from  the 
other  side,  which  you  cannot  do,  now  that  it  is  bent,  it  will  press  that  in 
line  there,  the  bent  arm,  by  pressing  against  the  breast  of  the  pin,  and  you  can 
tighten  it  up  to  there  so  that  there  will  be  a  heavy  friction  before  it  could 
loosen.  Q.  I  understand  you  to  say  that  when  the  shackle  is  not  bent  and 
the  pin  is  properly  inserted  that  in  order  to  tighten  it,  with  reference  to 
the  eyes  of  the  shackle,  that  a  marlin  spike  is  necessary?  A.  Yes.  Q.  Will 
you  look  at  the  threads  on  the  pin  and  tell  me  whether  or  not  they  are  strip- 
ped? A.  Yes;  it  seems  to  me  from  the  thread  that  this  has  been  used.  Q. 
Has  that  use  to  which  it  has  been  subjected  in  any  way  interfered  with  its 
proper  usefulness  as  a  pin  in  this  particular  shackle?  In  other  words,  is  it  so 
worn  as  to  interfere  \^th  its  being  effectively  used  in  this  shackle?  A.  No. 
Q.  Would  you  regard  that  or  not  as  a  satisfactory  pin  for  the  use  to  which  it 
was  put?  A.  I  would.  Q.  Would  you  regard  the  shackle  as  a  satisfactory 
shackle?  A.  I  would.  Q.  Is  there  any  question  but  what  that  shackle  and 
that  pin  were  altogether  satisfactory  for  tiie  use  to  which  they  were  put?  A. 
It  is  entirely  satisfactory  for  the  place  where  it  was  used.  Q.  When  you 
screw  the  pin  into  the  head  of  the  shackle  tight  with  your  hand,  is  there  any 
lateral  movement  whatsoever?  A.  None.  Q.  When  yon  unscrew  it  a  part  of 
the  way  there  is  a  movement,  isn't  there?  A.  Yes.  Q.  Look  at  the  shackle 
filed  by  the  libelant  (new  shackle)  and  see  if  it  is  not  true  that  it  shakes  in 
the  same  way  when  it  is  partly  removed?  A.  It  does.  Q.  Does  it  shake  Just  as 
the  other  shackle  did?  A.  Yes;  it  is  shaking  Just  the  same.  Every  shackle 
will  do  it,  of  course.  Q.  No  matter  whether  the  shackle  is  new  or  old?  A.  Yes. 
Mr.  Wolf:  You  cannot  tighten  that  up  as  you  did  the  other  one,  can  you?  Tho 
Witness:  No;  that  is  simply  because  this  one  has  not  been  used.  As  soon  as 
it  has  been  used  one  time  you  can  do  the  same  with  this  shackle  (indicating 
new  shackle).  If  we  had  to  put  a  shackle  in  for  every  time  it  is  used,  I  think 
the  ship  would  have  to  be  loaded  with  shackles.  Q.  Is  there  any  reason  why, 
as  a  master  of  steamship,  you  would  condemn  this  shackle  for  the  purpose  for 
whidi  it  was  used  on  board  the  steamship  Student?  A.  No,  sir.  The  CJourt: 
When  it  was  to  be  used  on  that  kind  of  strain,  the  direction  of  strain,  would 
you  screw  the  end  of  it  and  wire  it.  or  something  of  that  sort?  The  Witness: 
I  think  it  is  unnecessary,  sir,  for  that  work.  If  it  was  necessary  to  secure  it 
with  a  piece  of  string  or  a  piece  of  wire,  I  would  condemn  the  shackle  for 
that  purpose." 

This  testimony  of  this  witness  bears  weight  with  me  for  several 
reasons : 

First.  Because,  after  a  very  careful  examination,  at  the  time  the 
case  was  argued  and  submitted  to  us,  but  before  I  had  read  it,  my 
judgment  as  to  the  condition  and  sufficiency  of  this  shackle  and  pin 
exactly  tallied  with  it. 

Second.  Because  it  is  corroborated  not  only  by  the  ship's  witnesses, 
but  by  witness  Brink,  the  Stevedore  Company's  foreman,  who  admits 
the  threads  inside  the  eye  of  the  shackle  were  not  worn;  that  while 
the  threads  of  the  pin  were  worn  a  little,  from  his  experience  he 
thought  the  shackle  and  pin  "ought  to  answer  the  purpose."  Also  by 
the  evidence  of  Kacher,  the  Stevedore  Company's  boss  rigger  and  in- 
spector, as  set  forth  in  the  excerpt  from  his  testimony  hereinbefore  set 
forth. 

Third.  Because  it  was  in  accord  with  the  judgment  of  the  learned 
trial  judge  that  the  pin  was  only  a  little  worn.  He  says  in  his  opinion : 
"I  do  not  know  that  it  was  so  worn  that  it  would  have  worked  out  more 
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than  one  time  in  a  hundred.  Perhaps  it  would  not  ♦  *  ♦  I  might 
hesitate  to  say  that  the  use  of  a  pin  worn  no  more  than  the  one  in 
question  was  worn  was  by  itself  negligence."  The  learned  trial  judge 
had  carefully  examined  the  pin  and  shackle,  and  was  in  doubt  as  to 
whether  once  in  a  use  of  a  hundred  times  it  would  have  pulled  out ; 
thought  it  probably  would  not.  To  hold  an  employer  negligent  because 
he  does  not  provide  against  such  a  contingency  as  that  is  surely  equiva- 
lent to  making  him  an  insurer.  To  what,  in  practical  eflfect,  must  such 
a  ruling  lead?  A  pin,  it  is  true,  may  be  an  inexpensive  thing,  but 
the  rule  of  law  must  be  a  general  one,  and  applicable  to  all  appliances 
used  in  industries.  Thousands  upon  thousands  of  machines  are  in 
daily  use  that  "are  a  little  worn" ;  might  once  in  a  hundred  times  "but 
probably  not,"  break  and  injure  an  operative.  Must  they  be  discarded 
and  new  ones  bought,  in  many  cases  at  a  cost  of  many  dollars,  so  soon 
as  they  get  into  this  condition  of  **a  little  worn"  ?  An  appliance,  im- 
plement, or  machine  when  once  used  becomes  "a  little  worn";  who 
is  to  say  how  little  or  how  much?  If,  in  cases  like  this,  the  evidence 
of  men  like  Mills,  the  expert,  and  Karl  Schultz,  the  winch  driver  (him- 
self more  than  likely,  at  least  in  part,  responsible  for  this  deplorable 
accident,  as  indicated  hereafter),  is  to  preponderate  over  such  evi- 
dence as  that  of  experienced  men  like  Brink,  Kacher,  Folkenbcrg, 
Watson,  and  other  of  the  ship's  officers,  and  establish  the  fact  ttiat 
the  slightly  worn  condition  of  the  threads  of  this  pin  were  sufficient 
to  establish  negligence  and  make  the  ship  responsible  for  an  award 
of  $5,000,  how  many  industries  must  go  out  of  business? 

Another  question  arises  in  this  connection :  Did  this  pin  pull  out  in- 
stantly, or  did  it  gradually  work  loose  and  then  come  out?  If  it  came 
out  instantly,  after  two  and  a  half  days'  hard  strain  upon  it,  it  must 
have  done  so  because  of  some  unusual  and  severe  wrench  of  it  not 
experienced  by  it  in  the  two  and  a  half  days'  prior  use  of  it.  If  it 
worked  itself  loose  and  came  out  gradually,  it  did  so  solely  during 
the  time  it  was  in  the  charge  and  control  of  the  Stevedore  Company 
and  when,  in  plain  view,  fastened  to  the  ship's  rail,  its  loosened  con- 
dition would  be  plainly  apparent.  Common  knowledge  tells  us  that 
bolts  and  pins  like  this  will,  no  matter  how  little  worn  from  use,  work 
loose  and  become  unscrewed.  How  strong  and  applicable  the  common- 
sense  statement  of  Folkenberg  that,  in  view  of  this  fact,  his  opinion 
is  that  "it  is  the  duty  of  the  stevedores  or  whoever  works  with  the 
gear  to  inspect  it  at  least  every  day  before  they  start  with  it."  Mills, 
the  expert,  has  an  original  idea  about  it.  He  supposes  tiiat  for  some 
reason  "the  shackle  sprung  open  may  be  three-eighths  or  a  half  an 
inch  and  came  oflF  of  that  bolt  and  then  sprung  bade  again."  In  other 
words,  some  extraordinary  wrench  or  strain,  that  could  not  be  antici- 
pated, sprung  the  shackle  loose,  which,  under  all  the  rules  of  law, 
reduced  the  case  to  one  of  pure  accident,  unless  such  wrench  or  strain 
was  due  to  negligence  in  operation,  for  which  the  Stevedore  Company 
and  not  the  ship  could  be  held  responsible.  However,  this  was  con- 
jecture and  guesswork  pure  and  simple.  The  learned  trial  judge,  in 
effect,  recognizing  that  the  coming  out  of  the  pin  in  itself  could  not 
sustain  the  charge  of  negligence,  and  that  the  screw  threads  of  the 
pin,  instead  of  being  badly  worn,  as  charged  by  libelants,  were  so  little 
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worn  as  to  make  it  improbable  that  they  would  fail  to  hold  once  in  a 
himdred  times'  use,  resorts  to  the  other  last-hour  alleged  ground  of 
negligence — the  failure  of  the  ship  to  furnish  preventer  guys.  I  am 
entirely  reconciled  to  the  conclusion  reached  by  the  trial  judge  upon 
the  disputed  question  as  to  whether  such  preventer  guys  were  de- 
manded by  the  Stevedore  Company  and  refused  by  the  ship,  holding 
that  such  demand  was  so  made  and  refused,  but  to  the  conclusion  drawn 
by  him  therefrom  I  distinctly  dissent,  for  two  reasons : 

First.  Because  no  rule  of  ordinary  care  required  such  preventers 
to  be  either  furnished  or  used.  If  anything  has  been  proven  beyond 
question — ^yes,  admitted— jt  is  that  this  whole  hoisting  outfit  furnished 
by  the  ship  was  in  all  respects  superior.  Double  blocks  were  used  when 
single  ones  were  considered  sufficient;  the  guy  provided  was  rove  in 
four  parts,  when  general  custom  only  required  two,  or,  at  the  utmost, 
three ;  and  the  rope  used  was  new,  large,  and  in  good  condition.  This 
preventer  simply  meant  to  provide  an  additional  guy,  and  its  require- 
ment was  like  requiring  a  man  to  put  on  two  suits  of  clothes  in- 
stead of  one,  as  stated  by  one  of  the  witnesses.  A  man  clothed  in  a 
heavy  suit  of  clothes,  putting  on  another,  would  find  it  both  unneces- 
sary and  in  the  way,  and  so  the  old  and  experienced  Danish  master, 
Folkenberg,  says,  when  he  is  sure  the  g^y  is  right,  he  never  puts  up 
a  preventer  "because  it  will  only  be  in  the  way."  But  more  important 
still  is  the  statement  made  by  Kacher,  the  Stevedore  Company's  boss 
rigger  and  inspector.  When  hurriedly  leaving  the  ship — for  he  had  a 
lot  of  work  to  do — he  told  young  Bradley,  the  stevedye's  foreman, 
to  get  preventer  guys  put  on  the  head  of  the  boom.  Asked  the  ques- 
tion, "Why  did  you  tell  him  that?  Was  there  anything  about  the  gear 
to  indicate  that  preventer  guys  were  necessary  ?"  he  answered :  "No, 
sir;  but  it  is  customary  now  and  then.  We  always  do  it  for  safety 
ourselves.  We  are  about  the  only  people  that  uphold  the  preventer 
guy  system''  Young  Bradley,  the  foreman,  he  said  was  the  son  of  the 
stevedore,  by  which  I  presume  he  meant  the  chief  officer  or  manager 
of  the  Stevedore  Company.  It  was  a  hobby  of  this  company,  it 
would  seem,  contrary  to  the  practice  of  all  the  other  stevedores,  to  put 
up  these  preventer  guys.    The  law  says : 

"It  is  not  demanded  that  the  master  shaU  use  the  newest  and  best  appli- 
ances. It  is  sufficient  If  he  furnishes  machinery  and  appUances  reasonably 
safe,  or  safe  according  to  the  usages  and  habits  and  ordinary  risks  of  the 
business ;  the  standard  is  the  conduct  of  the  average  prudent  man."  8  Thomp- 
son, Neg.  (White's  Supplement)  %  3993,  and  numerous  cases  cited.  Also  case 
note  to  Mamie  Chrismer  v.  Bell  Tel.  Co.,  in  6  L.  R.  A.  (N.  S.)  492,  where  au- 
thorities are  collated. 

Again,  practical  experience  demonstrates  that,  in  the  use  of  appli- 
ances of  this  kind,  unnecessary  and  superfluous  parts  are  not  only 
"in  the  way,"  but  sometimes  the  direct  cause  of  injury.  Does  any 
one  doubt  that  if  the  preventer  had  been  rigged  up,  and  this  ac- 
cident had  been  the  direct  result  of  its  rope  somehow  becoming  twist- 
ed or  tangled  with  the  other  rigging  or  tackle,  that  libelants  would  be 
here  earnestly  contending  that  it  was  negligence  to  use  or  suffer  its 
use;  that  such  use  was  contrary  to  general  custom,  and  only  cal- 
culated to  complicate,  hinder,  and  endanger  operations? 
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But,  second,  this  Stevedore  Company,  as  independent  contractor^ 
owed  to  its  employes  a  nonassignable  duty  to  furnish  them  with  rea- 
sonably safe  appliances  with  which  to  work.  It  could  not  shirk  this 
responsibility — it  was  an  unshirkable,  nonassignable  obligation.  It 
could  not  plead  ignorance  for  not  performing  such  duty  or  for  re- 
lying upon  the  judgment  of  another.  If  the  use  of  a  preventer  was 
necessary,  it  knew  that  fact  far  better  than  the  ship  or  any  one  else- 
Therefore  this  nonassignable  duty,  on  its  part,  to  this  libelant  and  oth- 
er employes,  required  absolutely  one  of  two  things  to  be  done  by  it 
— ^peremptorily  to  refuse  to  undertake  the  work  until  the  ship  rigged 
up  such  preventer  or  to  rig  it  up  itself.  No  contractor,  seeing  and 
knowing  the  defective  and  dangerous  character  of  appliances,  can 
willfully  subject  his  employes  to  injur)'  and  death,  and  excuse  himself 
upon  the  plea  that  he  was  not  furnished  sound  and  safe  ones.  This 
Stevedore  Company  says  it  asked  for  this  preventer,  the  ship  deem- 
ed it  unnecessary,  the  company  manifestly  concluded  it  was  not,  ac- 
cepted the  appliances  without,  went  on  and  unloaded  200  tons  of  sand 
ballast  without  it,  then  rigged  up  the  preventer,  and  now  denies  re- 
sponsibility upon  the  ground  that  it  did  not  prc^erly  rig  it  up,  where- 
fore it  proved  wholly  ineflfective. 

Third.  If  I  am  right  in  the  foregoing  position  that  it  was  the  duty 
of  the  expert  Stevedore  Company  to  its  immediate  employes  to  sup- 
ply at  the  place  of  accident  this  preventer,  and  that  it  actually  did  do 
so,  who  on  earth  but  it  could  be  responsible  for  not  supplying  a  sound 
one  and  for  not  rigging  it  properly?  It  might  charge  the  ship,  under 
certain  circumstances,  for  the  extra  expense;  but  this  would  not 
justify  them  to  shift  the  duty  onto  the  ship  for  the  accident  to  its 
immediate  employe  on  the  ground  that  it  willfully  supplied  for  his 
safety  an  insufficient,  improperly  rigged,  and  worthless  appliance. 

But,  finally,  at  the  suggestion  of  the  expert  night  watchman)  Mills, 
it  is  suggested  that  some  kind  of  a  wire  or  string  somehow  should 
have  been  used  in  connection  with  the  pin  to  render  it  safe.  The 
same  old  cry  in  all  these  cases — something  better  might  have  been 
*  used ;  something  unusual  added  I  The  answer  is  the  law  as  stated, 
and  the  very  decisive  and  common-sense  fact  stated  in  effect  by  Fol- 
kenberg,  that  pins  of  this  character  are  manufactured  with  a  view  to 
be  sufficient  in  themselves,  and,  if  so  worn  and  defective  as  to  require 
such  extraneous  additions  as  wires  and  strings,  should  be  discarded 
and  not  used. 

Very  naturally,  during  this  extended  course  of  changes  in  base,  con- 
jecture, and  guesswork  on  the  part  of  proctors  for  libelants,  to  dis- 
cover some  negligent  cause  on  the  part  of  the  ship  for  the  accident, 
the  proctor  for  the  ship,  on  his  part,  advanced  some  conjectures  and 
guesses  to  account  for  it,  for  which  the  ship  could  in  no  way  be  re- 
sponsible. Among  these  were,  first,  that  in  the  course  of  the  oper- 
ation and  use  of  the  apparatus  some  fellow  servant  of  the  original 
libelant  may  have  unscrewed  the  pin,  attempted  to  put  it  back,  and 
did  not  do  so  effectively  with  a  marlin  spike  as  was  required  to  be 
done.  In  support  of  this  is  the  undisputed  fact  that  originally  it  was 
screwed  in  by  the  boatswain  with  its  head  inward  so  that  if  it  came 
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out  it  would  naturally  fall  inside  of  the  ship's  rail  on  its  deck,  while 
in  fact  it  did  fall  outside  the  rail  of  the  ship  on  the  deck  of  the 
lighter  boat.  The  learned  trial  judge  states  the  theory  of  the  ship's 
proctor  in  this  regard,  based  on  this  fact,  is  a  plausible  one,  "perhaps 
even  a  probable  onfe,  but  he  is  not  prepared  to  be  absolutely  certain 
as  to  whether  that  pin  might  not  have  struck  the  rail  or  somediing  else 
first,  and  have  bounced  in  any  direction."  Could  it  be  less  plausible 
or  probable,  or  could  he  be  less  absolutely  certain,  about  the  slight 
wear  of  the  pin  threads  causing  it  to  come  out?  Where  comes  the 
proof  by  substantive  evidence,  the  burden  to  produce  which  was  by 
law  upon  the  libelants,  that  either  theory  did  or  could  account  for  the 
accident? 

Second.  It  was  an  undisputed  fact  that  the  copper  plates  to  be  low- 
ered were  secured  by  chains  leaving  the  ends  not  protected  in  any 
way,  instead  of  loading  them  in  tubs  or  shovels,  as  zinc  plate  was 
taken  in,  and  which  was  the  safer  and  better  way.  From  this  it  is 
argued  that  the  plates  spread  over  greater  space  as  they  dropped  in 
the  hold,  and  this  was  the  proximate  cause  of  the  victim  being  struck. 
It  may  be  so.  To  me  it  seems  as  reasonable  as  any  other  conjecture 
advanced,  except  the  next  one  to  be  adverted  to;  but  who  can  tell 
from  the  evidence  where  a  bucket  or  shovel  would  have  slid  to  in  that 
hold  and  whether  it  would  have  struck  the  poor  victim  or  not? 

Third.  The  second  mate,  Palmer,  the  first  officer,  Sliney,  and  the 
captain,  Watson,  all  testify  that  during  operation  they  severally  com- 
plained that  the  winches  were  not  properly  operated ;  that  they  were 
so  worked  that  one  winch  in  effect  was  allowed  to  heave  against  the 
other,  whereby  overstress  and  strain  was  caused,  and  the  tackle  was 
not  permitted  to  come  in  on  an  angle  of  45  or  60  degrees,  but  at  one 
of  more  than  60  degrees,  which  no  tackle  could  stand.  The  second 
mate  says  he  repeatedly  complained  of  this  to  watchmen;  the  first 
officer  testifies  he  spoke  to  the  stevedore  about  it;  the  captain  tes- 
tifies that  after  4  o'clock  in  the  afternoon  of  the  day  before  the  ac- 
cident he  complained  to  the  winchman,  the  hatchman,  and  everybody 
assembled  around,  saying  to  Bradley,  the  young  foreman :  "You  fel- 
lows will  be  killing  somebody  yet."  In  this  he  is  fully  corroborated 
by  the  engineer.  Garden,  who  was  present  and  suggested  shutting  off 
some  of  the  steam.  The  latter  also  testifies  to  having  heard  the 
stevedore's  deckman  complain  to  the  after  winchman,  controlling  the 
outboard  lines,  that  he  was  not  looking  after  his  signals.  All  three 
of  the  first-named  officers  express  the  opinion  that  this  improper  work- 
ing of  the  winches  was  the  cause  of  the  accident.  All  this  testimony 
is  very  unsatisfactorily  denied  by  the  winchman  resting  under  the 
charge  and  by  young  Bradley,  the  foreman.  It  is  corroborated  by 
the  fact  that  this  Stevedore  Company  at  the  time  was  rushed  with 
work  and  this  operation  was  being  hurriedly  done.  The  strong  con- 
viction comes  to  me  that  this  was  in  truth  and  fact  the  proximate  cause 
of  the  accident.  Be  that  as  it  may,  it  is  sufficient  to  sustain  my  posi- 
tion to  point  out  that  there  have  been  suggested  seven  theories  in  this 
case  to  account  for  it: 
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First.  That  the  pin  broke,  a  theory  finally  abandoned. 

Second.  That  the  pin  was  not  properly  screwed  in— one  absolutely 
not  proven,  but  contradicted  by  positive  testimony,  unimpeached  and 
uncontradicted. 

Third.  That  the  threads  of  the  pin  were  badly  worn — a  theory 
shown  to  be  so  little  substantiated  by  evidence  and  personal  exami- 
nation as  to  cause  the  trial  court  to  express  doubt  as  to  whether  it 
would  come  out  once  in  a  hundred  times  of  use. 

Fourth.  That  the  extra  and  unusually  used  preventer  guy,  if  it  had 
been  properly  rigged  up  by  libelant's  immediate  employer,  the  Steve- 
dore Company,  might  have  prevented  the  accident. 

Fifth.  That,  if  the  copper  plates  had  been  properly  loaded  in  tubs 
or  shovels  instead  of  by  use  of  chains,  leaving  the  ends  unsecured, 
the  plates  would  not  have  spread,  and  struck  the  victim. 

Sixth.  That  in  operation,  for  some  cause,  some  one  removed  the 
pin,  and  failed  to  properly  and  effectively  screw  it  back  and  secure  it. 

Seventh.  That,  in  operation,  the  winches  were  negligently  worked 
against  each  other,  >vhereby  extraordinary  stress  and  strain  was  pro- 
duced, the  shackle  was  worked  from  the  pin,  and  the  guy  rope  was 
broken. 

Could  anything  be  more  completely  applicable  in  the  premises  than 
the  words  of  Mr.  Justice  Brewer,  which  I  have  quoted,  that  "where 
the  testimony  leaves  the  matter  uncertain,  and  shows  that  any  one  of 
half  a  dozen  things  may  have  brought  about  the  injury,  for  some  of 
which  the  employer  is  responsible  and  for  some  of  which  he  is  not,  it 
is  not  for  the  jury  (or  court)  to  guess  between  these  half  dozen  causes, 
and  find  that  the  negligence  of  tiie  employer  was  the  cause"? 

But,  finally,  the  learned  trial  judge,  I  think,  very  properly  and 
wisely,  in  his  opinion,  warned  counsel  of  the  existence  of  the  Work- 
man's Compensation  Law  existing  in  his  state,  and  of  the  risk  they 
run  in  imperiling  their  client's  rights  in  bringing  suits  for  which  it 
provides  an  exclusive  remedy. 

If  these  humane  laws  were  enacted,  as  they  have  been  in  many  of 
the  states,  for  any  particular  reasons,  above  all  others  it  has  been,  first, 
to  provide  compensation  for  those  unforeseen  and  imaccountable  ac- 
cidents constantly  arising,  whereby  the  helpless  victims  and  their 
families  would  be  deprived  of  their  means  of  subsistence ;  and,  sec- 
ond, to  establish,  at  the  joint  expense  of  the  state,  employers,  and 
workmen  themselves,  an  equal  and  uniform  rate  of  compensation  for 
all  injuries,  duly  classified,  received  by  such  workmen,  which  could  and 
would  be  promptly  and  inexpensively  ascertained  and  paid  to  them, 
whereby  would  be  abolished  a  practice  that  had,  in  maritime,  mining, 
and  manufacturing  districts,  become  a  scandal  and  reproach  to  the 
legal  profession — ^a  practice  that  has  led  some  members  of  the  bar  to 
hunt  up  victims  of  accident,  seek  employment  to  prosecute  their  cases, 
and  thereby  secure  large  fees  in  case  of  their  successful  issue.  This 
practice,  significantly  called  "ambulance-chasing,"  has  largely  con- 
tributed to  the  congested  dockets  of  the  courts,  state  and  federal,  re- 
quiring the  services  of  additional  judges  from  time  to  time  and  greatly 
enhanced  expense  of  court  administration.    It  has  been  demonstrated 
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by  the  studies  made  of  existing  conditions  causing  the  enactment  of 
these  laws  that,  over  and  above  the  costs  of  court  administration  paid 
by  government,  on  an  average  the  employer  has  to  pay,  as  a  result 
of  litigation,  near  three  times  the  actual  sum  received  by  the  unfor- 
tunate subject  of  the  accident.  The  latter  usually  pays  in  cost,  ex- 
penses, and  attorney's  fees  one  half  of  his  judgment,  and  the  employer 
an  equivalent  half  over  and  above  the  judgment,  in  payment  of  court 
costs  and  attorney's  fees  in  making  his  defense.  Under  such  circum- 
stances, the  courts,  it  seems  to  me,  should  be  earnest  in  sustaining  and 
enforcing  these  laws  for  the  protection  of  society,  employers,  and 
workmen  alike.  This  case  was  one  where  the  original  libelant  was 
entitled  to  the  benefits  of  the  Maryland  act,  and  I  would  dismiss  these 
libels  because  clearly  not  maintainable  under  the  rules  of  law,  but 
with  the  hope  that  the  unfortunate  widow  and  children  may  not  even 
yet  be  deprived  of  the  beneficent  provisions  of  this  Compensation  Act. 


(243  Fed.  823) 

McOULIiOUGH  et  al.  v.  SMITH. » 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    June  20,  1917.) 

No.  4784. 

1.  TESBrroBiEs  ^=»18 — Indian  Territoby — Adoption  of  Arkansas  Statutes. 

By  Act  May  2,  1890,  c.  182,  §  31,  26  Stat  94,  extending  certain  of  the 
statutes  contained  in  Mansf.  Ark.  Dig.  over  the  Indian  Territory,  Con- 
gress adopted  the  construction  placed  upon  such  statutes  by  previous 
decisions  of  the  Supreme  Court  of  Arkansas,  but  not  by  subsequent  deci- 
sions, nor  the  decisions  of  that  court  construing  and  applying  the  com- 
mon law. 

2.  Mortgages  ^=»188 — Constructton  and  Effect — Law  of  Indian  Terri- 

tory. 

The  legal  effect  of  a  mortgage  executed  In  1906  on  land  in  Indian  Ter- 
ritory is  to  be  determined  by  the  common  law,  there  being  no  provision 
on  the  subject  in  the  Arkansas  statutes  extended  by  Congress  over  the 
territory ;  and  under  the  common  law  the  mortgage  is  not  a  complete  alien- 
ation of  the  title,  but,  except  as  against  the  mortgagee,  the  mortgagor, 
while  In  possession  and  where  there  has  been  no  foreclosure,  remains  the 
real  owner  of  the  land. 

3.  Indians  ^=»16(4) — Validity  of  Lease— Effect  of   Invalid  Provision- 

Divisibility. 

Act  June  7,  1897,  c.  3,  30  Stat.  72,  authorized  allottees  of  land  within 
the  limits  of  the  Quapaw  Agency,  Indian  Territory,  to  lease  their  land 
"for  a  term  not  exceeding  ♦  ♦  •  ten  years  for  mining  or  business  pur- 
poses." An  allottee  subject  to  such  act  executed  an  oil  and  mining  lease 
for  ten  years,  with  a  further  provision  that,  should  oil  or  other  mineral  of 
value  be  found  in  paying  quantities,  the  privilege  of  operating  should  con- 
tinue so  long  as  such  substances  could  be  produced  In  paying  quantities, 
"on  such  terms  and  conditions  as  parties  hereto  have  agreed  upon  after 
the  expiration  of  this  lease."  Held,  that  the  lease  was  divisible,  and  that 
the  invalidity  of  the  provision  for  an  extension  did  not  affect  its  validity 
for  the  ten-year  term  which  was  within  the  statute. 

4.  Contracts  ^=»137(1) — Severabi^  Contracts— EIffect  of  Invalid  Provi- 

sion. 

When  a  part  of  a  divisible  grant  or  contract  Is  ultra  vires  or  Illegal,  but 
not  malum  in  se,  and  the  remainder  Is  lawful,  the  latter  may  be  sustained 

C=»For  other  cases  see  same  topic  A  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 
*  Rebearinc  denied  September  10,  1917. 
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and  enforced,  unless  it  appears  from  a  consideration  of  the  whole  grant  or 
contract  that  it  would  not  have  been  made  without  the  part  which  is  ultra 
vires  or  Illegal. 
5.  Mines  and  Minerals  ^=»58— Mining  Lease— VAunrrr. 

In  a  suit  by  the  holders  of  a  mining  lease  to  quiet  title  as  against  ad- 
verse claimants,  it  ai^eared  that  the  lease  was  for  the  term  of  ten  years, 
"for  the  purpose  of  prospecting,  mining,  drilling,  boring,  or  digging  for 
oil,  gas,  asphaltum,  lead,  zinc,  coal,  and  copper.  ♦  •  •  "  It  also  gave 
the  lessee  the  right  to  use  the  surface  for  railroad  tracks,  pipe  lines,  or 
buildings.  The  bill  alleged  that  the  lessee  and  his  assigns  had  been  in 
possession  since  the  execution  of  the  lease,  and  had  drilled  test  holes  and 
sunk  a  shaft  thereon,  and  improved  the  same  for  mining  purposes.  Held, 
that  such  lease  was  not  subject  to  the  rules  governing  strictly  oil  and  gas 
leases,  and  that  it  was  not  invalid  on  its  face  by  a  clause  providing  that 
the  lessee  should  pay  five  cents  per  acre  yearly  in  case  of  delay  in  ban- 
ning operations,  "in  lieu  of  said  work,  so  long  as  they  or  their  assigns 
desire  to  operate  or  hold  the  same,"  but  that  the  question  whether  such 
clause  was  unfair  or  inequitable  was  one  to  be  determined  on  final  heaiv 
Ing. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma;  Ralph  E.  Campbell,  Judge. 

Suit  in  equity  by  W.  P.  McCullough  and  another  against  W.  M. 
Smith.  From  a  decree  dismissing  the  bill  on  motion,  complainants  ap- 
peal.   Reversed. 

Paul  A.  Ewert,  of  Joplin,  Mo.  (A.  C.  Towne,  of  Miami,  Okl.,  on 
the  brief),  for  appellants. 

A.  Scott  Thompson,  of  Miami,  Old.  (Hiram  W.  Currey,  of  Joplin, 
Mo.,  on  the  brief),  for  appellee. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  AMIDON, 
EKstrict  Judge. 

SMITH,  Circuit  Judge.  According  to  the  allegations  of  the  bill, 
the  plaintiffs  W.  P.  McCullough  and  T.  F.  Phillips,  residents  and  citi- 
zens of  Oklahoma,  and  D.  E.  Beth,  a  citizen  and  resident  of  Kansas, 
brought  this  suit  in  equity  against  W.  M.  Smith,  a  citizen  and  resident 
of  Kansas.  The  bill  substantially  alleges  that  on  March  2,  1895,  c. 
188,  Congress  enacted  28  Stat.  876,  907,  as  follows: 

"That  the  allotments  of  land  made  to  the  Quapaw  Indians,  in  the  Indian 
Territory,  in  pursuance  of  an  act  of  the  Quapaw  National  Council,  approved 
March  twenty-third,  eighteen  hundred  and  ninety-three,  be  and  the  same  are 
hereby  ratified  and  confirmed,  subject  to  revision,  correction  and  approval  by 
the  Secretary  of  the  Interior:  Provided,  however,  that  any  allottee  who  may  be 
dissatisfied  with  his  allotment  shall  have  all  the  rights  to  contest  the  same 
provided  for  in  said  act  of  the  Quapaw  National  Council  subject  to  revision, 
correction,  and  approval  by  the  Secretary  of  the  Interior.  Ahd  the  Secretary 
of  the  Interior  is  hereby  authorized  to  issue  patents  to  said  allottees  in  accord- 
ance therewith:  Provided,  that  said  allotments  shall  be  inalienable  for  a  pe- 
riod of  twenty-five  years  from  and  after  the  date  of  said  patents."  See  Good- 
rum  V.  Bufl-alo.  162  Fed.  817,  89  C.  C.  A.  525. 

There  was  patented  to  Leander  J.  Fish  some  200  and  possibly  240 
acres  of  land.  On  June  21,  1906,  c.  3504,  the  Fifty-Ninth  Congress 
(34  Stat.  325,  344)  enacted  the  following: 

"That  Leander  J.  Fish,  an  allottee  of  two  hundred  acres  of  land  in  section 
thirty-two,  township  twenty-nine,  range  twenty-three  east,  and  of  forty  acres 
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In  section  fonrteen,  township  twenty-nine,  range  twenty-fonr  east,  In  the  Qua- 
paw  Reseryation,  nnder  the  provisions  of  the  act  of  March  second,  eighteen 
hundred  and  ninety-five  (twenty-eighth  Statutes,  page  nine  hundred  and  seven), 
and  the  act  of  March  third,  nineteen  hundred  and  one  (thirty-first  Statutes, 
page  ten  hundred  and  fifty-eight),  be,  and  he  is  hereby,  authorized  to  alienate 
such  portion  of  said  land  as  he  may  see  fit,  not  exceeding  one  hundred  and 
twenty  acres,  under  such  rules  and  regulations  as  the  Secretary  of  the  In- 
terior may  prescribe,  and  any  conveyance  of  such  land  made  by  said  Fish  shall 
be  executed  subject  to  the  approval  of  the  Secretary  of  the  Interior." 

Thereafter,  on  July  14,  1906,  Fish  executed  a  mortgage  deed  to  E. 
V.  Kellett  upon  the  east  half  of  the  northwest  quarter,  and  the  south- 
west quarter  of  the  northeast  quarter,  section  32,  township  29,  range 
23,  being  120  acres,  to  secure  a  note  for  $1,(XX)  due  in  three  years, 
with  9  per  cent,  interest.  This  mortgage  deed  was  received  by  the 
Secretary  of  the  Interior,  and  approved  July  20,  1906,  although  for 
aught  that  appears  he  had  never  prescribed  any  rules  or  regulations 
as  contemplated  in  the  last-quoted  act  of  Congress.  Thereafter  Kellett 
assigned  the  said  mortgage  deed  to  the  Alliance  Trust  (Company  of 
Dundee,  Scotland.  On  June  20,  1908,  the  Alliance  Trust  Company  ac- 
knowledged full  payment  and  satisfaction  of  said  mortgage,  and  re- 
leased the  same,  and  reconveyed  the  premises  to  Leander  J.  Fish,  his 
heirs  and  assigns.  On  June  7,  1897,  c.  3,  Congress  passed  an  act  (30 
Stat.  62,  72): 

**That  the  allottees  of  land  within  the  limits  of  the  Quapaw  Agency,  Indian 
Territory,  are  hereby  authorized  to  lease  their  lands,  or  any  part  thereof,  for 
a  term  not  exceeding  three  years,  for  farming  or  gra^ng  purposes,  or  ten  years 
for  mining  or  business  purposes." 

On  April  29,  1912,  Leander  J.  Fish  executed  a  lease  of  the  same 
120  acres  previously  mortgaged  to  Kellett  to  Dallas  Hopper  for  the 
term  of  ten  years, 

"for  the  purpose  of  prospecting,  mining,  drilling,  boring,  or  digging  for  oil, 
gas,  asphaltum,  lead,  zinc,  coal  and  copper  and  an  and  every  other  kind  or 
kinds  of  valuable  minerals,  ore,  fossil,  or  vegetable  substance  whatever; 
♦  •  ♦  if  oU,  mineral  or  any  other  substances  of  value  are  found  in  paying 
quantities  in  any  weU  driUed  or  shaft  sunk,  the  privilege  of  operating  shall 
continue  so  long  as  oil,  minerals  or  other  substances  of  value  can  be  produced 
in  paying  quantities  on  such  terms  and  conditions  as  parties  hereto  have  here- 
in agreed  upon  after  expiration  of  this  lease.  •  •  ♦  The  party  of  the  sec- 
ond part  hereby  agrees  to  begin  operations  on  the  above-described  premises 
within  nlnty  days  after  the  date  of  this  lease ;  in  case  such  operaticms  do  not 
begin  within  said  stated  time,  said  second  party  agrees  to  pay  to  said  first 
party  54  per  acre  yearly  for  each  and  every  acre  contained  in  this  lease,  in 
lieu  of  said  work,  so  long  as  they  or  their  assigns  desire  to  operate  or  hold 
the  same." 

Immediately  after  the  execution  of  said  lease  said  Dallas  Hopper 
entered  into  possession  of  said  premises  under  its  terms,  and  thereafter 
sold  and  conveyed  all  his  rights  under  said  lease  to  the  plaintiffs,  and 
ever  since  the  date  of  said  lease  said  Hopper  and  his  assignees,  the 
plaintiffs,  have  remained  in  possession  of  the  leased  premises  under 
said  lease,  and  have  prospected  and  developed  said  lands,  and  have 
sunk  nimierous  test  or  drill  holes  upon  said  land,  and  have  sunk  a  shaft 
thereon,  and  have  improved  and  developed  the  same  for  mining  pur- 
poses.   The  plaintiffs  claim  a  leasehold  interest  in  said  premises  under 


Digitized  by  VjOOQIC 


338  156  C.  C.  A.  REPORTS 

said  mining  lease,  and  defendant  claims  an  estate  and  interest  adverse 
to  the  plaintiffs ;  that  the  claim  of  defendant  is  without  any  right  what- 
ever, and  the  said  defendant  has  no  estate,  title,  or  interest  whatever  in 
said  premises  or  any  part  thereof.  The  bill  prays  that  the  plaintiffs' 
title  to  their  claimed  leasehold  interest  be  quieted ;  that  it  be  decreed 
the  defendant  has  no  right  whatever  in  said  land,  and  that  he  be  de- 
barred from  asserting  any  claim  adverse  to  the  plaintiflFs',  and  that 
defendant's  claim  under  his  mining  lease  be  decreed  void,  and  for  gen- 
eral equitable  relief.  The  defendant  filed  a  motion  to  dismiss  the  bill 
because  of  want  of  equity,  and  this  motion  was  sustained,  and  the 
plaintiffs  appeal. 

It  was  not  claimed  in  the  motion  to  dismiss  that  the  court  lacked 
jurisdiction.  For  the  first  time  it  is  urged  in  this  court  that  the  case 
should  have  been  dismissed  for  that  reason.  It  is  probable  that  the  ju- 
risdiction could  not  be  sustained  upon  the  ground  of  diversity  of  citi- 
zenship, as  it  is  alleged  that  the  plaintflF,  D.  E.  Beth,  is  a  citizen  and 
resident  of  the  state  of  Kansas,  and  that  the  defendant,  W.  M.  Smith, 
is  a  citizen  and  resident  of  the  same  state.  But  it  will  hereafter  appear 
that  this  case  "arises  under  the  *  *  *  laws  of  the  United  States," 
within  the  meaning  of  Judicial  Code,  §  24,  sub.  1  (Act  March  3,  1911, 
c.  231,  36  Stat.  1091,  as  amended  U.  S.  Comp.  St.  1916,  §  991),  and  the 
objection  to  the  jurisdiction  cannot  be  sustained. 

PlaintiflFs  contend  that  the  conveyance  to  Kellett  was  such  an  ex- 
haustion of  the  power  of  alienation  under  the  act  of  the  59th  Ccm- 
gress  (34  Stat.  344)  that  all  control  over  alienation  of  the  lands  in 
question  under  the  act  of  the  53d  Congress  (28  Stat  907),  and  imder 
the  act  of  the  55th  Congress  (30  Stat  72),  had  ceased  to  exist  when  the 
lease  was  given  by  Fish,  and  that  it  was  given  not  under  the  power  con- 
ferred by  the  59th  Congress  (34  Stat.  344),  but  absolved  from  any  and 
all  restrictions  whatever.  This  involves  a  construction  of  the  act  of 
Congress  of  May  2,  1890,  c.  182,  26  Stat.  81,  94,  §  31,  and  the  14th 
section  of  the  act  of  June  28,  1898,  c.  517,  30  Stat  495,  500. 

[1]  In  1884  there  was  adopted,  by  the  general  Assembly  of  Ar- 
kansas, Mansfield's  Digest  of  the  statutes  of  that  state  down  to  the 
close  of  the  General  Assembly  of  1883.  By  section  31  of  the  statute 
of  May  2,  1890  (26  Stat.  81,  94),  Congress  extended  certain  of  these 
general  laws  over  Indian  Territory.  It  is  noticeable  that  of  the  156 
chapters  of  Mansfield's  Digest,  less  than  one-third  in  number  are  cov- 
ered by  this  act.  It  doubtless  adopted  the  interpretation  and  construc- 
tion put  upon  the  statutes  thus  put  in  force  in  the  Indian  Territory  by 
the  Supreme  Court  of  Arkansas  prior  to  the  adoption  of  the  act  of 
Congress,  but  not  those  decisions  subsequent  thereto. 

In  McClellan  v.  Pyeatt,  50  Fed.  686,  1  C.  C.  A.  613,  this  court  held 
that  although  26  Stat.  81,  94,  put  in  force  in  Indian  Territory  the  prac- 
tice act  of  die  state  of  Arkansas,  and  although  ever  since  1840  the  Su- 
preme Court  of  Arkansas  had  held  that  a  motion  for  a  new  trial  in 
the  trial  court  to  correct  all  of  its  alleged  errors  not  apparent  upon  the 
face  of  the  record  was  essential  to  review,  this  had  no  application  in 
this  court  in  appellate  proceedings  from  the  United  States  court  of 
Indian  Territory. 
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In  Eddy  v.  Lafayette,  49  Fed.  798,  1  C.  C.  A.  432,  this  court  held 
that  where  a  statute  of  Arkansas  had  been  construed  by  the  Supreme 
Court  of  that  state  so  as  to  change  the  burden  of  proof  as  to  negli- 
gence from  plaintiff  to  defendant  in  an  action  against  a  railroad  com- 
pany for  killing  stock,  that  as  the  statute  was  not  extended  to  Indian 
Territory  by  the  act  of  26  Stat.  81,  94,  the  rule  in  the  courts  of  In- 
dian Territory  had  not  been  changed. 

In  Sanger  v.  Flow,  48  Fed.  152,  1  C.  C.  A.  56,  and  in  Leak  Glove 
Manufacturing  Co.  v.  Needles,  69  Fed.  68,  16  C.  C.  A.  132,  this  court 
held  that  Congress  was  presumed  to  have  put  in  force  the  laws  of 
Arkansas  enimierated  in  Indian  Territory,  with  the  interpretation  and 
construction  put  upon  said  laws  prior  to  the  act  of  Congress  by  the 
Supreme  Court  of  Arkansas. 

In  Noyes  v.  Neel,  100  Fed.  555,  40  C.  C.  A.  539,  this  court  held  that 
a  construction  by  the  Supreme  Court  of  Arkansas  put  upon  one  of  the 
statutes  extended  to  Indian  Territory  after  such  extension  was  merely 
persuasive,  and  did  not  preclude  the  courts  of  Indian  Territory  from 
expressing  their  independent  opinion  on  the  question  of  its  interpreta- 
tion and  construction. 

Enough  has  been  said  to  show  that  Congress  did  not  adopt  for 
Indian  Territory  the  interpretation  and  construction  of  Arkansas  as 
to  the  common  law.  It  simply  extended  the  statutes  enumerated  to 
Indian  Territory  with  the  interpretation  and  construction  placed  upon 
them  by  the  Supreme  Court  of  the  state  of  Arkansas  before  the  date 
of  the  act  of  Congress. 

[2]  The  14th  section  of  the  act  of  June  28,  1898,  c.  517  (30  Stat. 
495,  500),  provides : 

"For  the  purposes  of  this  section  aU  of  the  laws  of  said  state  of  Arkansas 
herein  referred  to,  so  far  as  appUcable,  are  hereby  put  in  force  in  said  terri- 
tory." 

Without  stopping  to  analyze  what  laws  of  Arkansas  are  within 
"the  purposes  of  this  section,"  as  used  in  the  statute  of  June  28,  1898 
(30  Stat.  495,  500),  it  is  sufficient  to  say  that  the  decisions  of  the 
Supreme  Court  of  Arkansas  are  not  themselves  laws  within  the  mean- 
ing of  this  section.  Swift  v.  Tyson,  16  Peters,  1,  17,  10  L.  Ed.  865. 

As  the  Kellett  mortgage  was  given  July  14,  1906,  before  the  actual 
admission  of  Oklahoma  to  the  Union,  the  effect  of  that  instnunent 
must  be  determined  by  the  common  law,  modified,  if  at  all,  by  the 
laws  of  Arkansas  made  applicable  by  the  act  of  Congress  indicated 
to  the  Indian  Territory  and  the  interpretation  and  construction  of 
such  laws  by  the  Supreme  Court  of  Arkansas  prior  to  May  2,  1890. 
Pyeatt  v.  PoweU,  51  Fed.  551,  2  C.  C.  A.  367. 

Among  the  laws  of  Arkansas  put  in  force  by  the  act  of  May  2, 
1890,  was  chapter  110  of  Mansfield's  Digest.  Section  4743  of  this 
chapter  provides  that  a  mortgage  shall  be  a  lien  on  the  mortgaged 
property  from  the  time  of  the  filing  of  the  mortgage.  Section  4745 
provides  that  upon  payment  of  a  mortgage  the  mortgagee  or  his  as- 
signee shall,  upon  request  of  the  person  making  payment,  acknowl- 
e^e  satisfaction  upon  the  margin  of  the  record  of  the  mortgage. 
Section  4746  provides  that  if  he  fails  to  so  acknowledge  satisfaction 
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as  provided  in  the  previous  section  within  60  days  after  being  re- 
quested to  do  so,  he  will  be  liable  in  damages.  Section  4747  provides 
that  such  acknowledgment  of  satisfaction  shall  have  the  effect  to  re- 
lease the  mortgage  and  revest  in  the  mortgagor  or  his  legal  repre- 
sentative all  title  to  the  mortgaged  property.  Section  4748  provides 
that  if  mortgaged  property  be  redeemed  by  a  payment  to  the  officer, 
such  officer  shall  execute  and  acknowledge  a  certificate  thereof,  and 
the  same  shall  be  recorded  and  have  the  same  effect  as  the  satisfac- 
tion on  the  margin  of  the  record  provided  in  section  4747.  Section 
4759  provides  that  the  property  shall  not  at  the  first  offering  be  sold 
for  less  than  two-thirds  of  the  appraised  price,  and  the  second  of- 
fering shall  be  made  12  months  after  the  first,  and  that  real  prop- 
erty may  be  redeemed  within  one  year  from  the  date  of  sale. 

There  is  not  a  word  in  the  chapter  or  in  Mansfield's  Digest,  so 
far  as  we  have  been  able  to  ascertain,  as  to  whether  the  whole  estate, 
legal  and  equitable,  vests  under  a  mortgage  in  the  mortgagee.  Every- 
thing in  Arkansas  which  passes  upon  how  far  the  mortgagor  alien- 
ates and  how  far  the  mortgagee  acquires  title  is  simply  the  construc- 
tion of  the  common  law  by  the  Supreme  Court  of  that  state.  Whit- 
tington  V.  Flint,  43  Ark.  504,  51  Am.  Rep.  572;  Fitzgerald  v.  Beebe,  7 
Ark.  310;  Kannady  v.  McCarron,  18  Ark.  166;  Gilchrist  v.  Patter- 
son, 18  Ark.  575;  Terry  v.  Rosell,  32  Ark.  478;  Reynolds  v.  Canal 
Co.,  30  Ark.  520. 

In  none  of  these  cases  does  the  Supreme  Court  of  Arkansas  refer 
to  or  cite  as  the  basis  of  the  opinion  any  of  the  statutes  extended 
over  Indian  Territory  by  act  of  Congress.  They  are  simply  decisions 
of  the  Supreme  Court  of  Arkansas  as  to  what  it  deemed  the  com- 
mon law  to  be,  and  such  constructions  were  never  adopted  by  Con- 
gress for  Indian  Territory.  We  say  this  because  it  is  true,  and  not 
because  it  is  essential  to  the  determination  of  this  case;  for  the  Su- 
preme Court  of  Arkansas  has  decided  numerous  cases  showing  that 
a  legal  and  equitable  interest  remains  in  the  mortgagor  in  addition 
to  those  specified  in  Mansfield's  Digest.  In  one  of  those  cases  (Ter- 
ry V.  Rosell,  32  Ark.  478,  488)  Vaughan  had  mortgaged  certain  real 
estate  to  Terry,  and  the  court  said : 

"The  question  now  presents  itself,  how  the  rights  of  the  parties  ure  affected  ^ 
by  these  conveyances?   As  between  Vaughan  and  Terry,  the  legal  estate  is  con-' 
sidered  to  be  in  Terry,  as  between  him  and  Vaughan,  and  those  claiming  under 
Vaughan;  but  as  to  all  others  Vaughan  must  be  considered  as  seised  of  the 
legal  estate,  and  might  well  convey  to  another  subject  to  the  mortgage.    Wa- 
terman's Eden.,  p.  93." 

In  Turner  v.  Watkins,  31  Ark.  429,  it  was  held  that,  when  a  mort- 
gage or  trust  deed  has  a  defeasance  clause,  the  legal  title  is  with  the 
grantee,  and  the  equity  of  redemption  is  in  the  grantor,  subject  to 
sale  on  execution. 

In  Burr  v.  Robinson,  25  Ark.  277,  it  is  held  that  the  mortgagor  of 
real  property  has  the  ownership  or  fee,  and  his  wife  is  entitled  to 
dower  therein,  and  the  mortgagee  of  real  property,  even  after  for- 
feiture, has  no  interest  in  the  property  subject  to  execution,  and  the 
last  proposition  was  sustained  in  Trapnall's  Adm'x  v.  The  State  Bank, 
18  Ark.  53,  and  the  cases  cited  therein. 
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In  Van  Ness  v.  Hyatt,  13  Pet.  294,  297,  10  L.  Ed.  168,  it  is  said: 

"In  the  United  States,  different  views  have  been  taken  on  this  question  In 
the  courts  of  the  several  states.  It  Is  said  In  4  Kent's  Com.  153-4,  that  courts 
of  law  have,  by  a  gradual  and  almost  Insensible  progress,  adopted  the  views 
of  a  court  of  equity  on  the  subject  of  mortgages,  which  are  founded  In  justice, 
and  accord  with  the  true  Intent  and  Inherent  nature  of  the  transaction ;  that, 
except  as  against  the  mortgagee,  the  mortgagor,  while  in  possession,  and  be- 
fore foreclosure,  Is  regarded  as  the  real  owner." 

We  hold  that  the  question  of  the  efifect  of  the  Kellett  mortgage  is 
to  be  determined  by  the  common  law  of  England  and  America  as 
developed  from  time  to  time  unaided  by  statute,  and  that  everywhere, 
except  as  between  the  mortgagor  and  the  mortgagee,  the  mortgagor, 
while  in  possession  and  before  foreclosure,  is  regarded  as  the  real 
owner ;  and  we  also  hold  that,  even  if  the  decisions  of  Arkansas  were 
controlling,  the  Kellett  mortgage  was  not  a  complete  alienation  of  the 
land ;  that  the  confirmation  by  the  Secretary  of  the  Interior  of  a  par- 
tial alienation  would  not  cause  him  to  lose  authority  over  the  com- 
plete alienation.  Of  course,  if  this  mortgage  had  gone  to  foreclosure, 
it  would  have  ultimately  resulted  in  a  complete  alienation,  and  in  this 
contingent  way  the  Secretary  of  the  Interior  approved  a  complete 
alienation  if  it  took  place ;  but  it  did  not  take  place,  and  Fish  had  no 
more  authority  to  execute  a  lease  by  reason  of  the  execution  and  ap- 
proval of  this  mortgage  than  he  would  have  had  if  it  had  never  been 
executed. 

[3]  We  turn  now  to  the  question  of  the  validity  of  the  lease  now 
owned  by  the  plaintiff,  but  originally  executed  to  Dallas  Hopper. 

The  defendant  contends  that  it  is  invalid  for  two  reasons:  First, 
the  lease  provides  that  if  oil,  mineral,  or  any  other  substances  of 
value  are  found  in  paying  quantities  in  any  well  drilled  or  shaft 
sunk  the  privilege  of  operating  shall  continue  so  long  as  oil,  min- 
erals, or  other  substances  of  value  can  be  produced  in  paying  quan- 
tities, on  such  terms  and  conditions  as  parties  hereto  havfe  herein 
agreed  upon  after  expiration  of  this  lease ;  that  the  act  of  S5th  Con- 
gress (30  Stat.  72)  only  authorized  leases  for  mining  purposes  for 
a  term  not  exceeding  ten  years,  whereas  the  clause  above  quoted 
made  the  lease  in  effect  in  perpetuity.  Second,  that  the  lease  con- 
tained the  following  provision: 

"The  party  of  the  second  part  hereby  agrees  to  begin  operations  on  the 
above-described  premises  within  ninety  days  after  the  date  of  this  lease;  In 
ease  such  operations  do  not  begin  within  said  stated  time,  said  second  party 
agrees  to  pay  to  said  first  party  5^  per  acre  yearly  for  each  and  every  acre 
contained  In  this  lease.  In  lieu  of  said  work,  so  long  as  they  or  their  assigns 
desire  to  operate  and  hold  the  same," 

— ^the  specific  contention  under  this  head  being  that  the  lease  lacks 
mutuality  and  is  in  effect  a  unilateral  contract.  Defendant  cites  in 
support  of  this  contention  Superior  Oil  &  Gas  Co.  v.  Mehlin,  25  Okl. 
809,  108  Pac.  545,  138  Am.  St.  Rep.  942 ;  Huggins  et  al.  v.  Daley, 
99  Fed.  606,  40  C.  C.  A.  12,  48  L.  R.  A.  320,  and  Reese  v.  Zinn  (C. 
C.)  103  Fed.  97. 

These  questions  will  be  passed  upon  in  their  order. 

By  the  act  of  June  7,  1897  (30  Stat.  62,  72),  the  Indian  in  this 
case  was  authorized  to  lease  this  land  "for  a  term  not  exceedirifj 
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*  *  *  ten  years  for  mining  or  business  purposes."  The  Hopper 
lease  granted  the  land  for  purposes  of  prospecting,  mining,  drilling, 
boring,  or  digging  for  oil,  gas,  asphaltum,  lead,  zinc,  coal,  and  cop- 
per, and  all  and  every  other  kind  or  kinds  of  valuable  minerals,  ore, 
fossils,  and  vegetable  substance  whatever,  for  ten  years,  with  the  ad- 
ditional provision  that  if  oil,  mineral,  or  any  other  substances  of  value 
are  found  in  paying  quantities  in  any  well  drilled  or  shaft  sunk,  the 
privilege  of  operating  shall  continue  so  long  as  oil,  minerals,  or  other 
substances  of  value  can  be  produced  in  paying  quantities,  on  such 
terms  and  conditions  as  parties  hereto  have  herein  agreed  upon  after 
expiration  of  this  lease. 

The  first  question  is  whether  this  last  provision  made  the  lease  in 
effect  in  perpetuity,  and  whether  it  made  the  lease  void  from  the  be- 
ginning or  valid  for  ten  years  and  void  thereafter. 

Turning  first  and  primarily  to  the  federal  authorities  up)on  the  sub- 
ject, in  United  States  v.  Bradley,  10  Pet.  343,  9  L.  Ed.  448,  a  suit 
was  brought  by  the  United  States  on  a  joint  and  several  bond,  and  it 
was  claimed  the  bond  contained  conditions  not  authorized  by  statute. 
The  court  said,  at  page  360: 

'That  bonds  and  other  deeds  may,  in  many  cases,  be  good  in  part,  and  void 
for  the  residue,  where  the  residue  is  founded  on  illegality,  but  not  malum  in 
se,  is  a  doctrine  well  founded  in  the  common  law,  and  has  been  recognized 
from  a  very  early  period." 

After  a  review  of  a  number  of  authorities,  English  and  American, 
it  continued,  10  Pet.  on  page  363  (9  L.  Ed.  448) : 

''Upon  the  whole,  upon  this  point  we  are  of  opinion  that  there  is  no  solid 
distinction  in  cases  of  this  sort  between  bonds  and  other  deeds  containing  con- 
ditions, covenants,  or  grants  not  malum  in  se,  but  illegal  at  the  common  law, 
and  those  containing  conditions,  covenants,  or  grants  illegal  by  the  express 
prohibition  of  statutes.  In  each  case  the  bonds  or  other  deeds  are  void  as  to 
such  conditions,  covenants,  or  grants  which  are  illegal,  and  are  good  as  to  all 
others  which  are  legal  and  unexceptionable  in  their  purport  The  only  excep- 
tion is  when  the  statute  has  not  confined  its  prohibitions  to  the  illegal  condi- 
tions, covenants,  or  grants,  but  has  expressly,  or  by  necessary  implication, 
avoided  the  whole  instrument  to  all  intents  and  purposes." 

In  Gelpcke  v.  City  of  Dubuque,  1  Wall.  175,  222,  17  L.  Ed.  520,  the 
Supreme  Court  said: 

'"The  counsel  of  the  plaintiffs  in  error  have  submitted  no  argument  in  re- 
gard to  the  two  first  causes  assigned  for  the  demurrer.  We  have  not  therefore 
considered  the  questions  which  they  present.  They  relate  to  certain  provi- 
sions of  the  contract  which  are  claimed  to  be  invalid.  Conceding  this  to  be 
so,  they  are  clearly  separable  and  severable  from  the  other  parts  which  are 
relied  upon.  The  rule  in  such  cases,  where  there  is  no  imputation  of  malum 
In  se,  is  that  the  bad  parts  do  not  affect  the  good.    The  vaUd  may  be  enforced." 

In  United  States  v.  Hodson,  10  Wall.  395,  408,  19  L.  Ed.  937,  it  is 
said: 

"It  is  a  settled  principle  of  law  that  where  a  bond  contains  conditions  some 
of  which  are  legal  and  others  illegal,  and  they  are  severable  and  separable, 
the  latter  may  be  disregarded  and  the  former  enforced." 

In  Oregon  Steam  Navigation  Co.  v.  Winsor,  20  Wall.  64,  22  L.  Ed 
315,  where  the  Oregon  Steam  Navigation  Company  sold  a  steamer  to 
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one  Winsor  with  a  stipulation  that  she  should  not  be  run  on  the  waters 
of  the  state  of  California  for  the  period  of  ten  years  from  the  1st  day 
of  May,  1867,  and  this  was  a  reasonable  stipulation  in  restraint  of  trade 
for  seven  years  but  not  for  ten,  the  court  held  that  the  contract  was 
separable,  and  that  an  action  would  lie  for  liquidated  damages  for  the 
violation  of  the  contract  within  the  seven  years. 

In  Bemhisel  y.  Firman,  22  Wall.  170,  22  L.  Ed.  766,  where  notes 
had  been  given  in  renewal  of  old  notes,  computing  the  interest  at  the 
rate  fixed  in  the  old  notes,  which  was  in  excess  of  the  customary  rate, 
and  it  had  been  held  that  such  higher  rate  was  valid  until  the  maturity 
of  the  notes,  and  thereafter  the  customary  or  statutory  rate  governed, 
it  was  held  that  in  suits  upon  the  renewal  notes  independentiy  of  the 
bankrupt  act  and  of  any  statute  making  such  security  void  in  toto  as 
usurious,  they  were  valid  securities  for  the  amount  which  would  be 
due  on  a  calculation  properly  made.  They  were  bad  only  for  the  excess 
above  proper  interest. 

In  McCullough  v.  Virginia,  172  U.  S.  102,  19  Sup.  Ct.  134,  43  L.  Ed. 
382,  the  Supreme  Court,  after  citing  numerous  state  authorities  and  the 
authorities  from  that  court  heretofore  cited,  said : 

"We  see  no  reason  to  change  the  views  heretofore  and  often  expressed  by 
this  conrt,  and  reiterate,  as  said  in  Vashon  v.  Greenhow,  135  U.  S.  668,  10  Sup. 
Ct.  972,  34  L.  Ed.  304,  *This  question,  therefore,  must  be  considered  as  fore- 
closed, and  no  longer  open  for  consideration.' " 

Turning  now  to  the  decisions  of  this  court  in  Illinois  Trust  &  Sav- 
ings Bank  v.  City  of  Arkansas  City,  76  Fed.  271,  22  C.  C.  A.  171,  34 
L.  R.  A.  518,  the  city  of  Arkansas  City,  in  the  state  of  Kansas,  had 
granted  to  the  Interstate  Gas  Company  the  franchise  to  construct  and 
operate  waterworks  in  tfie  city  exclusive  in  character,  and  stipulated 
for  the  payment  of  specific  sums  as  hydrant  rentals.  The  provision 
granting  the  exclusive  franchise  was  void,  but  this  court  held  that  the 
city  was  liable  for  the  water  rentals  under  the  contract. 

In  Lincoln  Savings  Bank  &  Safe  Deposit  Co.  v.  Allen,  82  Fed.  148, 
27  C.  C.  A.  87,  this  court  held  that  where  the  plaintiff  in  error  had  a 
claim  for  $2,700  against  one  Sears  secured  by  collateral,  and  it  con- 
tracted that  upon  payment  to  it  of  $1,500  and  the  transfer  to  it  abso- 
lutely of  two  of  the  collateral  notes  it  would  release  all  claims  against 
Sears  and  surrender  the  balance  of  the  collateral  notes,  that  while  the 
agreement  to  release  Sears  was  ill^;al  the  contract  to  surrender  the 
remaining  collateral  notes  was  valid  and  could  be  enforced.  See 
Kauifman  v.  Raeder,  108  Fed.  171,  179,  47  C.  C.  A.  278,  54  L.  R. 
A.  247. 

In  McPhee  &  McGinnity  Co.  v.  Union  Pacific  R.  Co.,  et  al.,  158  Fed. 
5,  87  C.  C.  A.  619,  the  city  of  Denver  by  ordinance  had  granted  to  the 
Union  Pacific  Railway  Company,  its  successors  and  assigns,  a  li- 
cense to  construct  a  railroad  track  on  Blake  street,  in  the  city  of  Den- 
ver. The  city  council  had  no  power  to  grant  an)rthing  but  a  revocable 
license,  and  it  was  insisted  that  every  license  must  be  personal  and  un- 
assignable, and  as  the  license  in  question  ran  not  only  to  the  railroad 
company,  but  to  its  successors  and  assigns,  it  was  unauthorized  and 
void.    This  court  held  that  the  city  council  had  power  to  grant  this 
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license  to  the  Union  Pacific  Railroad  Company,  and  if  without  au- 
thority it  conferred  it  upon  its  successors  and  assigns  the  result  would 
be  that  the  latter  portion  of  the  grant  would  fail  and  the  former 
stand. 

In  Jenson  v.  Toltec  Ranch  Co.,  178  Fed.  86,  98  C.  C.  A.  60,  it  is 
held  that  it  is  no  defense  to  an  action  upon  a  contract  executed  by  the 
promisee  that  a  divisible  part  of  its  consideration  was  without  the 
powers  of  the  promisor  corporation  if  the  other  part  was  valuable, 
legal,  and  within  them ;  for  the  promisee  may  waive  the  part  without 
the  powers  of  the  promisor  and  recover  upon  the  consideration  within 
its  powers. 

Passing  now  from  the  decisions  of  the  Supreme  and  of  this  court 
to  decisions  of  other  federal  courts,  in  Western  Union  Telegraph 
Co.  V.  Kansas  Pac.  Ry.  Co.  (D.  C.)  4  Fed.  284,  the  principle  that  a  pro- 
vision in  a  contract  which  is  illegal  does  not  invalidate  the  entire  con- 
tract is  announced. 

In  Re  T.  H.  Bunch  Co.  (D.  C.)  180  Fed.  519,  the  opinion  of  Trieber, 
District  Judge,  quite  clearly  makes  the  distinction  heretofore  pointed 
out. 

In  McBride  v.  Farrington,  149  Fed.  114.  115,  79  C.  C.  A.  56,  57,  the 
court  said : 

"The  leases  in  question  are  for  the  mining  of  coal,  iron,  petrolenm,  oil,  gas, 
asphaltum,  and  other  minerals.  If  void  as  to  the  other  minerals,  they  are  ap- 
parently valid  as  to  the  coal.  For  what  length  of  time  they  purported  to  run 
is  not  shown  by  the  record.  If  for  an  indefinite  time  the  terms  of  the .  act 
would  no  doubt  restrict  them  to  ten  years.  It  is  difficult  to  see  how  such 
leases,  which  apparently  conveyed  some  rights  for  a  restricted  period,  can  be 
held  to  be  so  utterly  valueless  as  to  constitute  an  entire  faUure  of  considera- 
tion." 

And  in  the  dissenting  opinion  it  is  said : 

"It  is  well  settled  that  when  a  conveyance  or  contract  contains  conditions, 
some  of  which  are  legal  and  others  illegal,  and  they  are  severable  and  separa- 
ble as  respects  consideration  and  performance,  the  latter  may  be  disregarded 
and  the  former  enforced." 

The  following  federal  cases  sustain  the  same  doctrine:  Van  Ness 
V.  Hyatt,  5  Cranch,  C.  C.  127,  28  Fed.  Cas.  1044;  Warner  v.  Howell 
3  Wash.  C.  C.  12,  29  Fed.  Cas.  257;  United  States  v.  Humason  (C.  C.) 
8  Fed.  71,  79;  United  States  v.  Jones  (C.  C.)  77  Fed.  717,  721 ;  Math- 
ews Slate  Co.  V.  New  Empire  Slate  Co.  (C.  C.)  122  Fed.  972;  In  re 
Johnson  (D.  C.)  224  Fed.  180,  186;  Nortliem  Pac.  R.  Co.  v.  United 
States,  15  Ct.  Qs.  428. 

Passing  now  from  the  federal  cases,  a  very  strong  case  on  the  sub- 
ject, reviewing  many  cases  both  English  and  American,  is  Osgood  v. 
Central  Vermont  Railroad  Co.,  77  Vt.  334,  60  Atl.  137,  70  L.  R. 
A.  930,  933,  and  see  Shaw  v.  Carpenter,  54  Vt.  155,  41  Ahl  Rep. 
837. 

The  following  cases  quite  fully  sustain  the  proposition  that  the 
clause  in  the  lease  in  question  was  void  but  did  not  affect  the  balance  cSf 
the  lease:  Hart  v.  Hart,  22  Barb.  (N.  Y.)  606;  Robertson  v.  Hayes, 
83  Ala.  290,  3  South.  674;  Erie  Railway  Co.  v.  Union  Locomotive  & 
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Exp.  Co.,  35  N.  J.  Law,  240;  Glaze  v.  Duson,  40  La.  Ann.  692,  4 
South.  861 ;  Porter  v.  Fisher,  4  Cal.  Unrep.  Cas.  324,  34  Pac.  70;  Mack 
V.  Jastro,  126  Cal.  130,  58  Pac.  372 ;  Hedges  v.  Frink  (Cal.)  163  Pac. 
884;  Corcoran  v.  Lehigh  &  Franklin  Coal  Co.,  138  111.  390,  28  N.  E. 
759;  Stewart  v.  Pierce,  116  Iowa,  733,  89  N.  W.  234;  Wcitzner  v, 
Thingstad,  55  Minn.  244,  56  N.  W.  817;  Rosenblatt  v.  Townsley,  73 
^lo.  536;  Morris  v.  Way,  16  Ohio,  469;  Minnesota  Sandstone  Co.  v. 
Clark,  35  Wash.  466,  77  Pac.  803. 

Other  cases  in  point  could  be  cited;  but  we  have  called  attention 
to  enough  to  fully  demonstrate,  as  we  think,  that  the  clause  in  the 
lease  in  question  was  invalid,  but  it  did  not  serve  to  invalidate  the  lease 
as  a  whole. 

[4]  The  rule  is  that  when  a  part  of  a  divisible  g^ant  or  contrjict  is 
ultra  vires  or  illegal,  but  not  malum  in  se,  and  the  remainder  is  lawful, 
the  latter  may  be  sustained  and  enforced  unless  it  appears  from  a 
consideration  of  the  whole  grant  or  contract  that  it  would  not  have 
been  made  without  the  part  which  is  ultra  vires  or  illegal.  Illinois 
Trust  &  Savings  Bank  v.  City  of  Arkansas  City,  76  Fed.  271,  280,  22 
C.  C.  A.  171,  34  L.  R.  A.  518;  McPhee  &  McGinnity  Co.  v.  Union 
Pac.  Ry.  Co.,  158  Fed.  5,  19,  87  C.  C.  A.  619. 

This  lease  is  divisible,  and  it  does  not  appear  that  it  would  not  have 
been  made  without  the  clause  assailed. 

[5]  We  turn  now  to  the  second  clause  in  the  lease  which  it  is 
claimed  invalidated  it.  This  question  does  not  seem  to  have  been  pre- 
sented to  the  court  below  at  all.  It  was  never  presented  in  this  court 
in  the  original  printed  brief.  It  was  first  suggested  in  the  oral  argu- 
ment at  the  bar.  Were  it  suggested  in  this  case  to  reverse  the  judg- 
ment of  the  court  below  we  should  not  consider  it  at  all,  but  it  is  sug- 
gested as  a  ground  upon  which  the  action  of  the  court  below  should 
be  sustained,  and  we  have  concluded  that  it  was  best  to  consider  it 
briefly. 

The  lease  in  question  expressly  recites  that  it  is  in  consideration 
of  one  dollar  in  hand  paid  by  the  lessee  to  the  lessor  and  other  con- 
siderations. It  has  been  held  not  only  that  one  dollar  is  a  valuable 
consideration,  but  that  neither  party  to  such  a  contract  can  show 
that  the  same  was  not  paid.  Stannard  v.  Aurora  E.  &  C.  Ry.  Co., 
220  111.  469,  77  N.  E.  254;  Lindley  v.  Raydure  (D.  C.)  239  Fed.  928, 
938. 

In  Lovett  v.  Eastern  Oil  Co.,  68  W.  Va.  667,  70  S.  E.  707,  Ann. 
Cas.  191 2B,  360,  363,  the  lease  was  not  only  for  oil  and  gas,  but 
"for  the  purpose  of  prospecting,  mining,  drilling,  boring,  or  digging 
for  oil,  gas,  asphaltum,  lead,  zinc,  coal,  and  copper,  and  all  and  every 
other  kinds  of  valuable  minerals,  ore,  fossils,  or  vegetable  substances 
whatever."  The  particular  clause  here  in  question  provides  that  it 
shall  run  "so  long  as  they  [the  party  of  the  first  part]  and  their  assigns 
desire  to  operate  or  hold  the  same."  This,  we  think,  means  within 
the  period  of  the  lease,  which  we  have  held  was  for  ten  years.  Under 
the  holding  just  made  with  reference  to  the  other  clause,  if  it  extended 
beyond  ten  years  it  would,  in  that  respect,  be  void,  but  the  balance  of 
the  lease  would  stand. 
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We  have  seen  that  the  petition  expressly  alleges  that  the  lessee  and 
his  assigns,  including  these  plaintiffs,  have  remained  in  continuous 
possession  of  the  said  premises;  that,  under  and  pursuant  to  the  terms 
of  said  lease,  they  have  prospected  and  developed  said  land  and  sunk 
numerous  test  or  drill  holes  upon  said  land,  and  have  sunk  a  shaft 
thereon,  and  improved  and  developed  the  same  for  mining  purposes. 
It  must  be  borne  in  mind  that  the  lease  was  for  the  purpose  of  min- 
ing lead,  zinc,  coal,  and  copper  as  well  as  for  the  purpose  of  boring 
for  oil  and  gas.  The  rules,  therefore,  as  to  oil  and  gas,  which  are 
fugacious  (Priddy  v.  Thompson,  204  Fed.  955,  123  C.  C.  A.  277, 
Kemmerer  v.  Midland  Oil  &  Drilling  Co.,  229  Fed.  872,  144  C.  C.  A. 
154),  do  not  wholly  control  the  construction  of  the  contract. 

The  lease  gave  not  only  the  right  to  mine  for  lead,  zinc,  coal,  and 
copper,  but  it  gave  the  right — 

"to  use  as  much  of  the  surface  of  said  land  and  so  much  of  the  boUding  stone 
found  thereon  as  may  be  properly  needed  to  successfully  conduct  said  pros- 
pecting and  mining  operations,  also  the  right  of  way  over  and  across  said  land 
whereon  to  construct  and  operate  such  line  or  lines  of  railroad  as  may  be  nec- 
essary to  carry  on  and  prosecute  the  objects  of  this  indenture ;  also  the  right 
to  erect  buildings,  refineries,  machinery,  pipe  lines  upon  said  premises  for 
successfully  carrying  on  the  business  of  boring,  prospecting,  mining,  and  prose- 
cuting the  object  of  this  indenture,  with  the  right  to  remove  or  sell  and  re- 
move all  of  said  buildings,  refineries,  machinery  and  pipe  lines,  at  any  time  or 
at  the  expiration  of  this  lease/' 

The  rule,  therefore,  that  the  lessee  who  has  the  right  to  oil  and  gas 
acquires  only  an  incorporeal  hereditament  is  not  applicable  to  Ais 
lease  as  applied  to  other  subjects  of  the  lease.  Alleghwiy  Oil  Co.  v. 
Snyder,  106  Fed.  764,  45  C.  C.  A.  604;  Lindley  v.  Raydure  (D.  C.)  239 
Fed.  928. 

The  question  whether  the  clause  now  under  consideration  is  imfair 
or  inequitable  must  be  determined  upon  the  final  hearing  upon  the 
issues  between  the  parties.  Suffice  it  to  say,  it  does  not  appear  that 
there  is  anything  in  the  clause  in  question  to  invalidate  the  lease. 
Guffey  V.  Smith,  237  U.  S.  101,  116,  117,  35  Sup.  Ct  526,  59  L. 
Ed.  856;  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  801,  72  C.  C.  A. 
213. 

The  cases  cited  by  appellee  upon  this  question  are  not  in  point. 
In  Superior  Oil  &  Gas  Co.  v.  Mehlin,  25  Okl.  809,  108  Pac  545,  138 
Am.  St.  Rep.  942,  the  defendant  made  not  a  lease  but  a  contract  to 
make  a  lease  to  plaintiff  of  certain  lands  for  oil  and  gas.  Tlie  action 
was  to  reform  and  secure  specific  performance  of  the  lease.  The  con- 
tract sued  on  was  wholly  executory.  In  this  case  the  bill  shows  the 
lease  in  suit  was  in  part  executed,  and  is  not  a  suit  for  specific  per- 
formance, but  is  in  the  nature  of  an  action  to  quiet  title.  The  holding 
in  that  case  was  that  specific  performance  will  not  lie  unless  the  agree- 
ment is  certain,  fair,  and  just  in  all  its  parts,  and  such  an  action  may, 
where  showing  that  the  contract  is  unfair,  unjust,  and  against  good 
conscience,  well  justify  the  court  in  refusing  such  decree,  although 
the  contract,  had  it  been  executed,  might  offer  no  sufficient  ground 
for  cancellation.  It  was  further  held  that  an  executory  contract  which 
under  its  terms  leaves  it  optional  with  one  party  whether  or  not  he  will 
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proceed  with  the  contemplated  enterprise  makes  the  same  likewise 
optional  with  the  other,  and  specific  performance  will  not  be  decreed. 
It  is  manifest  that  case  does  not  sustain  the  contention  of  the  ap- 
pellee. 

in  Huggins  v.  Daley,  99  Fed.  606,  40  C.  C.  A.  12,  48  L.  R.  A.  320,  it 
is  held  that  where  an  oil  and  gas  lease  provides  for  the  compensation 
of  the  lessor  solely  by  a  share  of  the  product,  and  provides  for  the 
sinking  of  a  well  within  a  specified  time  under  a  penalty  as  distin- 
guished from  liquidated  damages,  and  the  lessee  makes  no  attempt  to 
comply  with  the  terms  of  his  contract,  and  manifests  no  intention  to 
comply  therewith,  the  lease  becomes  forfeitable  at  the  expiration  of  the 
specified  time.  In  this  case  the  defendant  had  filed  no  answer,  and  did 
not  allege  that  the  lease  had  been  forfeited.  This  case  under  the  pres- 
ent state  of  the  pleadings  has  no  application. 

The  same  is  true  of  Reese  v.  Zinn  (C.  C.)  103  Fed.  97.  It  was  an 
action  to  forfeit  a  lease  upon  the  ground  of  abandonment,  and  did  hold 
that  the  lease  lacked  mutuality  b«:ause  it  authorized  the  lessee  to  ter- 
minate the  contract  at  will. 

The  decree  of  the  District  Court  is  reversed,  and  the  cause  is  ordered 
remanded,  to  the  end  that  the  court  may  overrule  the  motion  to  dis- 
miss the  petition  and  permit  the  defendant,  if  so  advised,  to  answer 
and  proceed  to  trial. 


(243  Fed.  835) 

WILLIAMSON  V.  COLLINS  et  aL 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit.    July  5,  1917.    On  Bequest  for 
Further  Opinion,  August  6,  1917.) 

Nos.  3020-3022,  303&-3042. 

1.  REcnvEBS  ^=s»l70 — ^Actions — Defenses. 

Where  one  seeking  to  Intervene  in  a  suit  in  which  a  receiver  was  ap- 
pointed for  a  corporation,  and  to  contest  the  validity  of  bonds  of  the  cor- 
poration, was  concededly  a  creditor  against  whose  claim  there  was  no  de- 
fense, the  court  was  justified  In  directing  the  receiver  to  facilitate  rather 
than  hinder  the  rendition  of  a  Judgment  in  Its  favor,  so  as  to  give  It  the 
standing  of  an  unsatisfied  judgment  creditor. 

2.  Bquitt     ^=935 — ^Ancillaet     Jurisdiction — ^Bonds — ^Detebmination     of 

Validitt. 

A  minority  stockholder  in  a  corporation  also  holding  its  bonds  filed  a 
bill  on  behalf  of  all  stockholders  to  annul  a  deed  of  assignment  wjbich 
the  controlling  stockholder  had  procured  to  be  executed  to  himself,  and 
for  a  determination  of  the  status  of  the  b<Mids  which  such  controlling 
stockholder  and  others  were  contending  to  be  invalid,  and  a  receiver  was 
appointed.  A  Judgment  creditor  intervened  and  filed  a  petition  contesting 
the  bond  issue.  Plaintiff  then  filed  a  supplemental  bill  asserting  the  valid- 
ity of  the  bonds,  and  praying  for  a  determination,  and  the  answering  bond- 
holders also  sought  a  determination  of  the  validity  of  the  bonds  as  inci- 
dental to  the  setting  aside  of  the  assignment  Held^  that  the  court,  having 
properly  obtained  Jurisdiction  and  control  of  the  corporation  and  its  prop- 
erties, had  power  to  determine  the  rights  of  the  bondholders  as  against 
the  corporation  and  its  proj^rty  and  as  between  themselves,  especially  in 
view  of  the  negotiable  character  of  the  bonds,  and  the  serious  damage 
that  would  result  to  the  company  if,  while  invalid  in  the  hands  of  the  orig- 
inal holders,  they  should  be  transferred  to  holders  in  due  course. 

4s>For  other  casM  see  imme  topic  ft  KBT-NUMBBR  in  all  Koy-Numborad  DigMts  ft  Indexes 
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3.  OoRPOBATioNs  ^=>480% — ^BoNDS— Rights  of  Bona  Fide  Holdebs. 

Under  the  rule  in  Ohio,  holders  in  due  course  of  bonds  of  a  corporation 
secured  by  a  mortgage  were  entitled  to  have  the  lien  of  the  mortgage  pre- 
served for  their  benefit,  though  the  bonds  were  not  good  as  between  the 
original  parties,  and  were  entitled  to  an  equality  with  other  creditors  as 
against  assets  not  covered  by  the  mortgage. 

4.  Attorney  and  Client  ^=:»103 — ^Acrs  of  Attobnet  as  Binding  Client. 

Where  the  attorney  charged  with  the  organization  of  a  corporation  had 
the  stock  actually  paid  for  in  cash,  and  liad  bonds  issued  to  the  stockhold- 
ers in  an  amount  equal  to  their  stock  as  a  bonus,  the  stockholders,  all  of 
whom  had  full  knowledge  of  the  purpose  and  the  means  taken  to  effectu- 
ate it,  were  bound  by  his  acts,  though  the  purpose  would  better  have  been 
accomplished  by  paying  for  the  bonds  and  having  the  stock  issued  as  a 
bonus. 

5.  Corporations  ^=»476(3) — Bonds — ^Rights  op  Holders. 

Stockholders  In  a  corporation  to  whom  bonds  were  Issued  In  an  amount 
equal  to  the  amount  of  their  stock  as  a  bonus  had  no  standing  as  creditors 
of  the  corporation  in  any  true  sense  of  the  word  or  In  competition  with 
other  creditors. 

6.  Cancellation   of  Instruments  ^=>4 — Grounds— Invalidity  of  Instru- 

ment. 

Where  bonds  were  issued  to  stockholders  in  a  corporatl<m  as  a  bonus, 
the  corporation  was  entitled  to  the  aid  of  a  court  of  equity  so  that  it 
might  not  be  deprived  of  its  defense  of  want  of  consideration  through  the 
negotiation  of  the  bonds  to  holders  in  due  course. 

7.  Corporations  ^=>482% — Bonds — Rights  of  Bondholders. 

Where,  with  the  consent  of  all  stockholders,  and  for  the  legitimate  pur- 
pose of  giving  the  minority  stockholders  some  protection  agsdnst  the  pos- 
sible wrongdoing  and  mismanagement  of  the  majority,  bonds  were  Issued 
to  each  stockholder  as  a  bonus,  the  contract  of  the  parties  should  be  given 
the  utmost  effect  permissible  under  the  law;  and,  while  the  bondholders 
could  not  compete  with  creditors  or  subject  the  capital  of  the  company  to 
their  claims,  they  were  entitled  to  dividends  payable  out  of  surplus,  and 
to  a  redemption  of  the  principal  out  of  the  surplus  at  maturity,  and  to 
have  the  agreed  sinking  fund  created  so  far  as  it  could  be  done  out  of  the 
surplus,  and  in  subordination  to  the  rights  of  bona  fide  purchasers  of  the 
bonds  and  on  liquidation  of  the  company  they  were  entitled  to  have  the 
remaining  capital,  after  creditors  had  been  satisfied,  devoted  to  the  re- 
demption of  the  bonds. 

8.  Corporations  ^=»476(3) — ^Bonds— Rights  of  Bondholders. 

Such  bondholders  were  not,  however,  entitled  to  have  th^  mortgage 
securing  the  bonds  sustained  as  a  lien  in  their  favor,  as  such  lien  would 
jeopardize  the  fund  as  to  which  the  creditors  had  priority. 

9.  Corporations  ^=:»479 — Bonds— Bona  Fide  Purchasers. 

Where  bonds  were  issued  as  a  bonus  to  the  stockholders  in  a  corpora- 
tion, a  stockholder  who,  because  of  the  bond  issue,  Increased  her  stock 
subscription,  was  not  a  bona  fide  holder  of  the  bonds. 

10.  Corporations  €s=»479 — Bonds— Bona  Fide  Purchasers. 

One  who  was  paid  in  stock  for  his  services  In  promoting  the  company, 
and  who  received  bonds  not  as  a  part  of  his  agreed  compensation,  but 
merely  because  the  other  stockholders  were  receiving  them,  as  a  bonus, 
was  not  a  bona  fide  holder. 

11.  Corporations    ^=»417 — Compromise    and     Settlement — ^Persons     Con- 
cluded. 

Where  bonds  were  Issued  to  the  stockholders  In  a  corporation  as  a 
bonus,  and  a  party  receiving  stock  In  payment  for  his  services  in  promot- 
ing the  company  was  compelled  to  sue  the  controlling  stockholder  for  pos- 
session of  his  stock  and  bonds,  and  compromised  by  giving  up  a  part  of 
the  bonds,  the  settlement  did  not  estop  the  company  and  the  other  stock- 
holders to  deny  his  rights  as  a  bona  fide  purchaser  of  the  bonds,  especially 

^=:>For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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as  the  only  issue  was  the  right  of  compensation  and  ownership  of  the 
stock  and  hcmda  and  not  their  validity  as  against  the  company  or  its  cred- 
itors. 

12.  Interest  €=»38(2) — Rate  of  Interest  on  Judgments. 

irnder  (Jen.  Code  Ohio,  §  8304,  providing  that  upon  all  Judgments,  de- 
crees, or  orders  rendered  on  any  bond  or  other  instrument  in  writing,  con- 
taining stipulations  for  the  payment  of  interest,  interest  shall  he  computed 
until  payment  at  the  rate  specified  In  such  instrument,  where  stockholders, 
to  whom  bonds  were  issued  as  a  bonus,  transferred  them  to  holders  In  due 
course,  a  personal  Judgment  against  them  in  favor  of  the  company  for  the 
amount  of  the  bonds  would  bear  interest  at  the  rate  specified  in  the  bond. 

13.  Corporations  ^=»479 — Bonds— Invalidity — ^Liabilitt  of  Holders. 

Where  persons  to  whom  corporate  bonds  were  issued  as  a  bonus,  with 
full  knowledge  of  all  'the  facts  constituting  the  company's  defense  as  to 
them,  transferred  the  bonds  to  bona  fide  holders,  their  liability  to  the  com- 
pany was  not  limited  to  the  amount  received  by  them  on  the  sale  of  the 
bonds,  but  extended  to  the  face  of  the  bonds  and  the  matured  coupons. 

14.  Corporations  ^=::>522 — Bonds— Invalidity— Liability  of  HoLDERa 

Enforcement  of  the  Judgment  against  such  bondholders  should  be  condi- 
tioned upon  their  failure  to  furnish  good  security  for  the  repayment  to  the 
company  of  such  sums  as  it  might  pay  on  the  bonds,  and  where  the  orig- 
inal holders  of  such  bonds,  though  not  having  the  rights  of  creditors,  had 
rights  analogous  to  that  of  the  first  preferred  stockholders  entitled  to 
cumulative  dividends  payable  out  of  surplus,  and  to  a  redemption  of  the 
principal  out  of  surplus,  provision  should  likewise  be  made  for  delivering 
the  bonds  to  the  original  holders  when  paid  or  redeemed,  or  on  payment 
of  the  Judgment 

16.  Corporations  ^=»479 — Bonds — Rights  and  Remedies  of  Holders. 

Where  stockholders  in  a  corporation  to  whom  bonds  were  issued  as  a 
bonus  sold  the  stock  and  bonds  together  for  an  agreed  price,  representing 
that  the  bonds  were  valid  and  that  the  stock  was  a  bonus,  and  the  com- 
pany subsequently  recovered  Judgment  against  them  for  the  amount  of 
the  bonds,  they  were  not  entitled  to  reimbursement  fronl  their  vendees, 
though  their  vendees  In  addition  to  having  bonds  valid  In  their  hands  also 
gained  an  unexpected  exemption  from  possible  stock  liability. 

16.  Corporations  ^=»550(10) — ^Assignments  fob  Creditors— Rights  of  As- 

signee. 

The  controlling  stockholder  In  a  corporation  who  took  a  deed  of  assign- 
ment from  the  company,  which  was  subsequently  set  aside,  was  entitled  to 
reimbursement  upon  payment  of  its  debts  Incurred  by  him  where  the  com- 
pany received  the  full  benefit 

17.  Appeal    and    Errob    «=>984(5)— Rjbview — ^Discretion- Allowance     of 

Costs. 

In  a  suit  by  minority  stockholders  in  a  corporation  to  set  aside  a  deet; 
of  assignment  taken  by  the  controlling  stockholder  from  the  company,  and 
to  have  a  determination  of  the  validity  of  bonds  issued  by  the  company, 
the  trial  Judge's  discretion  in  allowing  fees  to  plaintifTs  solicitor  against 
the  company  Instead  of  the  controlling  stocidiolder  was  not  reviewable. 

On  Request  for  Further  Opinion. 

18.  Corporations  ^=s>480 — Mortgages— Rights  of  Bondholders. 

Where,  with  the  consent  of  all  stockholders,  and  for  the  legitimate  pur- 
pose of  giving  the  minority  stockholders  some  protection  against  the  pos- 
sible wrongdoing  and  mismanagement  of  the  majority,  mortgage  bonds 
were  issued  to  each  stocisholder  as  a  bonus,  the  bonds,  though  subordinat- 
ed to  the  rights  of  creditors,  had  priority,  not  only  over  the  original  com- 
mon stock,  but  over  a  subsequent  issue  of  preferred  and  common  stock. 

^s»For  other  casm  sm  lame  topic  it  KBT-NUHBBR  In  all  Key-Numbered  DiseaU  ft  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern Division  of  the  Southern  District  of  Ohio;  Howard  C.  HoUister, 
Judge. 

Suit  by  Frances  H.  Williamson  against  Justus  Collins  and  others. 
From  the  decree  the  plaintiff  and  the  defendants  Nannie  H.  Wright, 
D.  Gregory  Wright,  M.  L.  Stemberger,  Jr.,  Daniel  J.  Herbert,  the 
Commercial  Bank  of  Jackson,  S.  E.  Sternberger,  and  Elizabeth  M. 
Dickinson  appeal.    Reversed  ahd  remanded. 

Murray  Seasongood,  of  Cincinnati.  Ohio,  for  appellant  Williamson. 

Lawrence  Maxwell  and  Murray  Seasongood,  both  of  Cincinnati,  Ohio,  for 
appellants  Wright 

Edward  P.  Moulinier,  of  Cincinnati,  Ohio,  for  appellants  Herbert  and  others. 

David  Lorbach,  Harry  L.  Gordon,  Walter  M.  Schoenle,  and  Bufus  B.  Smith, 
all  of  Cincinnati.  Ohio,  for  appellees. 

Before  KNAPPEN,  MACK,  and  DENISON,  Circuit  Judges. 

MACK,  Circuit  Judge.  On  a  former  appeal  this  court  affirmed  the 
order  of  the  District  Court  avoiding  a  deed  of  assignment,  which 
Justus  Collins,  the  president  of  the  Superior  Portland  Cement  Com- 
pany (hereinafter  csdled  the  Cement  Company),  had  caused  it  to  make 
to  himself.  229  Fed.  59,  143  C.  C.  A.  653.  His  purpose  had  been  to 
free  the  company  in  this  way  from  a  bond  issue  of  $525,000.  As  the 
successive  phases  of  the  company's  organization  and  career  were  re- 
viewed on  the  earlier  appeal  and  as  the  former  record,  with  some  sup- 
plementary testimony,  is  the  basis  of  the  decree  now  sought  to  be  re- 
versed, a  summary  review  of  the  facts,  more  fully  set  forth  in  the 
former  opinion,  will  suffice. 

The  Cement  Company  was  organized  in  1906  with  a  capital  stock 
of  $10,000,  promptly  increased  in  accordance  with  the  original  plans 
to  $525,000.  The  land  on  which  its  plant  is  situated  was  purchased 
from  Mrs.  Nannie  H.  Kelley  (who  subsequently  became  Mrs.  Wright), 
appellant  in  No.  3021,  for  $100,000.  Of  this  sum,  $10,000  was  to  be 
and  was  given  to  Mr.  D.  Gregory  Wright,  appellant  in  No.  3022,  the 
promoter  of  the  company,  who  turned  it  into  the  treasury  for  working 
capital.  Originally  Mrs.  Wright  had  subscribed  for  ^5,000  of  the 
capital  stock,  but,  when  the  bond  issue  and  its  pro  rata  distribution 
among  the  stockholders  were  proposed,  she  increased  her  subscription 
to  $50,000.  M.  L.  Stemberger,  since  deceased,  became  interested  in 
the  project  and  finally  invested  $75,000.  From  the  beginning,  however, 
he  stated  that  he  was  willing  to  subscribe  only  on  the  condition  that 
the  investment  of  the  minority  stockholders  be  represented  by  such  a 
bond  issue.  Appellee  Collins  subscribed  for  2,669  shares,  and  with  the 
holdings  of  his  relatives,  he  has  had  the  controlling  interest  in  the  com- 
pany continuously  since  its  organization.  Eugene  Zimmerman,  since 
deceased,  acquired  325  shares;  Frances  Williamson,  appellant  in  No. 
3020,  a  sister  of  Nannie  H.  Wright,  100  shares ;  D.  Gregory  Wright 
received  for  his  services  in  promoting  the  company  250  shares.  All  of 
the  parties  expected  to  and  did  receive  bonds  in  an  amount  equal  to 
the  stock  subscribed  by  them  pursuant  to  their  agreement,  except  that 
D.  Gregory  Wright  eventually  received  only  $20,000  bonds  with  his 
$25,000  stock.  Stemberger's  attorney,  Joseph  McGhee,  acted  for  the 
company.    On  his  advice  that  it  was  necessary  to  show  a  consideration 
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for  the  bonds,  the  parties  acquiesced  in  his  plan  that  the  apparent  con- 
sideration to  be  paid  Mrs.  Kelley  be  $52^,000  in  bonds  in  addition  to 
the  $100,000  in  cash.  They  knew,  however,  that  this  was  a  purely 
fictitious  consideration. 

The  bonds  were  secured  by  a  trust  deed  in  the  nature  of  a  mortgage 
to  the  Provident  Savings  Bank  &  Trust  Company;  they  were  to  ma- 
ture July  1,  1936;  and  bore  interest  at  the  rate  of  5  per  cent,  per 
annum,  payable  semiannually,  evidenced  by  interest  coupons.  The 
trust  deed  provided  for  the  payment  to  the  trustee  of  five  cents  per 
barrel  as  a  sinking  fund,  for  the  pa)rment  or  redemption  of  the  bonds, 
on  every  barrel  of  Portland  cement  manufactured  by  the  Cement  Com- 
pany.   But  no  payments  have  ever  been  made  toward  such  a  fund. 

In  October,  1907,  in  order  to  raise  needed  funds,  the  company  issued 
500  shares  of  preferred  stock  and  offered  them  at  par,  together  with 
a  bonus  of  250  shares  of  common  stock,  pro  rata  to  the  stockholders 
other  than  D.  Gregory  Wright.  As  some  stockholders,  including  Mrs. 
Wright  and  Mrs.  Williamson,  declined  the  offer,  Collins  took  $19,400 
of  the  issue,  and  Sternberger  and  his  friends  $31,600.  Mrs.  Wright 
and  Mrs.  Williamson  refused  to  put  more  into  a  project  controlled  by 
Collins,  especially  in  view  of  his  action  in  withholding  from  D.  Greg- 
ory Wright  his  stock  and  bonds  and  compelling  him  to  sue  therefor. 

On  account  of  the  heavy  bond  issue,  the  company  was  unable  to  ob- 
tain necessary  credit.  Collins  and  others  were  compelled  to  indorse  its 
paper.  To  avoid  this,  and  to  better  the  company's  condition,  Collins 
and  his  friends  stood  ready  to  surrender  and  cancel  their  bonds  if  the 
entire  issue  were  canceled ;  the  Wrights  and  Mrs.  Williamson  refused 
to  give  up  their  position  of  mortgage  secured  creditors  having  priority 
over  the  preferred  stock  issue.  Thereupon  Collins,  in  the  hop  2  of 
freeing  the  company  in  some  manner  from  this  lien,  and  with  the  con- 
sent of  three-fourths  of  the  stockholders,  had  the  deed  of  assignment 
executed  to  himself. 

The  original  bill  filed  by  Mrs.  Williamson  as  a  minority  stockholder, 
on  behalf  of  all  stockholders  as  well  as  on  behalf  of  the  company, 
sought  an  annulment  of  this  deed  and  a  determination  of  the  status  of 
all  the  bonds.  After  the  affirmance  of  the  earlier  decree,  the  Sturte- 
vant  Mill  Company,  which  theretofore,  as  a  simple  contract  creditor, 
had  sought  to  file  an  intervening  petition,  obtained  a  judgment  against 
the  Cement  Company  and  an  immediate  return  nulla  bona.  As  the  re- 
ceiver, after  investigating  the  merits  of  the  claim,  acquiesced  therein, 
it  then  filed  an  intervening  petition  to  contest  the  entire  bond  issue. 
The  plaintiff,  reciting  that  she  acted  "by  direction  of  the  court,"  filed 
a  supplemental  bill  asserting  the  validity  of  the  bonds  held  by  her  and 
others,  ailing  defendants'  contention  that  their  own  bonds  were  in- 
valid, and  praying  for  a  determination  of  the  conflict  as  well  as  gen- 
eral relief.  By  answer,  a  number  of  defendants  claimed  to  be  &na 
fide  purchasers  of  the  bonds  without  notice  of  the  facts  on  which  the 
claim  of  their  invalidity  was  based.  Intervening  petitions  were  pre- 
sented by  other  creditors.  By  final  decree,  the  trust  deed  and  the  bonds 
secured  thereby  were  held  without  consideration,  void,  and  invalid 
both  as  against  creditors  of  the  Cement  Company,  and  as  against  the 
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Cement  Company  itself,  except  as  to  certain  innocent  purchasers  from 
the  original  holders;  judgments  for  the  face  value  of  the  bonds  an4 
all  past-due  interest  coupons  thereon  were  rendered  against  the  orig- 
inal holders  who  had  sold  their  bonds  to  these  innocent  purchasers; 
all  other  bonds  and  coupons  were  directed  to  be  delivered  up  for 
cancellation  within  a  specified  time  under  penalty  of  judgment  against 
the  holders  for  the  face  of  the  bonds  and  the  coupons  not  surrendered. 
Creditors  of  the  Cement  Company,  including  on  an  equality  those  who 
had  given  credit  to  Collins  as  assignee  conducting  the  business  of  the 
company  and  innocent  bondholders,  in  respect  of  the  matured  coupons, 
were  directed  to  be  paid.  HaintifFs  attorney  was  awarded  $2,500 
payable  out  of  the  funds  in  the  hands  of  the  receiver. 

[1,2]  1.  All  parties  in  interest,  stockholders,  bondholders,  trustee, 
and  creditors,  were  before  the  court,  both  on  the  original  and  supple- 
mental bill  and  on  the  intervening  petition.  As  the  intervening  peti- 
tioner was  concededly  a  creditor  against  whose  claim  there  was  no  de- 
fense, the  court  was  justified  in  directing  the  receiver  to  facilitate 
rather  than  to  hinder  rendition  of  a  judgment  in  its  favor  so  as  to  give 
it  the  standing  of  an  unsatisfied  judgment  creditor.  But  it  is  unneces- 
sary to  determine  whether,  on  the  intervening  petition  alone,  the  court 
should  have  limited  its  action  to  satisfying  the  creditors'  claims  with- 
out determining  the  rights  of  the  bondholders  inter  sese  or  as  against 
the  company  itself  when  freed  of  debts.  For  under  the  origind  and 
supplemental  bill  and  the  answers  thereto  all  parties  sought  a  determi- 
nation of  these  matters  as  incidental  to  the  setting  aside  of  the  assign- 
ment. The  court  had  properly  obtained  jurisdiction  and  control  of  the 
Cement  Company  and  of  all  of  its  properties;  it  was  clearly  within 
the  power  of  a  court  of  equity,  under  the  circumstances,  to  fix  the 
rights  of  the  parties,  both  as  against  the  company  and  its  property, 
and,  in  relation  thereto,  as  between  themselves.  Especially  is  this  true 
in  view  of  the  negotiable  character  of  the  bonds,  and  the  serious  dam- 
age that  would  result  to  the  company  if,  while  invalid  in  the  hands  of 
the  original  holders,  they  should  become  valid  by  transfer  to  holders 
in  due  course.  Thompson  v.  Emmett  Irrig.  Co.,  227  Fed.  560,  142  C. 
C.  A.  192. 

[3]  2.  Holders  in  due  course  of  these  bonds  concededly  have  en- 
forceable claims  against  the  company.  Cromwell  v.  County  of  Sac,  96 
U.  S.  51,  24  L.  Ed.  681.  As  to  assets  not  covered  by  the  mortgage, 
they  were  properly  placed  by  the  decree  on  an  equality  with  other 
creditors  in  so  far  as  their  coupons  had  matured. 

In  Ohio,  the  innocent  holders  of  a  corporate  bond  issue,  payable  to 
bearer  and  intended  for  general  circulation,  may  enforce  tiie  lien  of 
the  mortgage  security  free  from  defenses  which  would  be  good  as  be- 
tween the  original  parties;  the  mortgage  lien  follows  as  an  incident 
of  the  negotiable  character  of  the  bonds.  Railway  Co.  v.  Lynde,  55 
Ohio  St.  23,  52,  44  N.  E.  596. 

These  holders  have  not  appealed  from  the  decree,  but  as  neither  the 
language  of  the  decree  nor  of  the  opinion  accompanying  it  indicates 
clearly  the  measure  of  protection  intended  to  be  given  to  them,  and  as 
a  modification  of  the  decree  in  other  respects  will  be  essential,  the  new 
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decree  will  specifically  preserve  the  lien  of  the  mortgage  in  favor  of 
these  bona  fide  bondholders,  both  as  against  the  company  and  as  against 
its  creditors,  present  and  future. 

3.  In  the  course  of  the  former  opinion  of  this  court  it  was  said : 

"That  the  outstanding  bonds  were  a  menace  to  the  life  of  the  corporation, 
that  they  were  issued  as  an  Inducement  to  procure  stock  subscriptions  and  as 
a  bonus  without  the  payment  of  any  consideration  for  them,  is  too  manifest 
to  admit  of  controversy ;  but  what  the  rights  of  the  holders  as  between  them- 
selves,  and  as  between  themselves  and  company,  may  be,  and  as  to  what  meth- 
od is  to  be  pursued  to  determine  such  rights,  and  cancellation  and  return  of 
them  to  the  company.  If  It  shaU  ultimately  be  decided  that  such  shall  be  done, 
are  matters  which  we  are  not  now  called  upon  to  decide." 

These  matters,  which  were  then  expressly  left  open,  must  now  be 
determined. 

[4]  Whether  or  not  the  attorney  failed  to  carrv  out  the  intention  of 
the  parties  in  having  the  stock  not  merely  issuecl  as  full  paid,  but  ac- 
tually and  specifically  paid  for  in  cash,  is  beside  the  question.  He  was 
charged  with  the  organization  of  the  company;  the  parties,  all  of 
whom  had  full  knowledge  both  of  the  purpose  and  of  the  means  taken 
to  effectuate  it,  are  bound  by  his  and  their  own  acts. 

It  may  well  be  that  a  payment  for  the  bonds  and  the  issuance  of  the 
stock  as  bonus  would  better  have  accomplished  Stemberger's  original 
proposition  of  giving  the  minority  stockholders  the  protection  of  a  full- 
paid  investment.  But  the  evidence  clearly  demonstrates  that  the  bonds 
were  the  bonus ;  they  were  issued  only  after  the  stock  calls  had  been 
paid ;  no  consideration  was  given  for  Uiem  to  the  company  itself ;  the 
pretended  consideration  in  treating  them  as  part  payment  for  the  land 
was  concededly  a  pure  fiction,  to  the  knowledge  of  all  parties. 

[5,  8]  As  creditors,  therefore,  in  any  true  sense  of  the  word,  these 
bondholders  have  no  standing;  as  against  them,  the  corporation  could 
plead  no  consideration;  in  competition  with  its  actual  creditors,  pres- 
ent or  future,  they  have  no  rights ;  and  the  corporation  for  its  protec- 
tion, to  enable  it  to  pay  its  debts  and  to  transact  its  business,  is  enti- 
tled to  the  aid  of  a  court  of  equity  so  that  it  may  not  be  deprived  of  its 
defense  through  the  negotiation  of  these  evidences  of  an  obligation 
unenforceable  by  the  original  parties,  though  valid  when  acquired  by 
a  holder  in  due  course. 

[7]  But  while  the  original  bondholders  are  not  creditors  in  the  full 
sense,  nevertheless  as  the  transaction  in  question  was  entered  into  with 
the  consent  of  all  the  stockholders  for  the  legitimate  purpose  of  giving 
minority  holders  some  protection  against  the  possible  wrongdoing  and 
mismanagement  of  the  majority,  the  contract  of  the  parties  should  be 
given  the  utmost  effect  that  majr  be  permissible  under  the  law.  While 
they  cannot  compete  with  creditors,  and  therefore  while  the  ccmipany 
is  a  going  concern  cannot  subject  the  creditors'  fund,  the  capital  of  the 
company,  to  their  claims,  yet,  subject  to  this  limitation,  their  contrac- 
tual rights  can  and  should  be  enforced.  In  practical  effect,  they  are  in 
a  position  analogous  to  that  of  first  preferred  stockholders  (see  In  re 
Fechheimer  Fishel  Co.,  212  Fed.  358,  129  C.  C.  A.  33),  entitled  to 
cumulative  dividends  payable  out  of  surplus,  and  to  a  redemption  of 
the  principal  out  of  surplus  on  and  after  July  1, 1936,  but  in  both  cases 
156C.O.A.— 23 
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without  impairment  of  fixed  capital.  Furthermore,  they  are  entitled  to 
a  performance  of  the  contractual  obligation  to  create  a  sinking  fund 
by  the  payment  of  five  cents  on  each  barrel  of  cement  manufactured, 
subject,  however,  again  to  the  limitation  that  such  payment  be  made 
only  out  of  surplus  without  impairment  of  fixed  capital,  and  that  it  be 
subordinate  to  the  rights  of  the  bona  fide  purchasers  to  the  sinking 
fund  as  provided  in  tfie  trust  deed.  And  in  the  event  that  the  com- 
pany should  be  liquidated  before  the  payment  in  full  of  the  bonds  and 
the  interest  thereon,  then  on  such  liquidation,  after  all  of  the  creditors 
shall  have  been  satisfied,  the  remaining  capital  should  first  be  devoted 
to  the  bond  redemption. 

In  substance,  all  of  the  company's  funds  which  could  be  legally  de- 
voted to  the  payment  of  dividends,  and,  on  liquidation,  to  distribution 
among  stockholders,  are  to  be  first  applied  to  these  bondholders'  claims. 
To  this  extent  the  agreement  entered  into  by  all  the  stockholders  on 
behalf  of  the  company  can  be  legzdly  carried  out.  And  inasmuch  as 
there  is  nothing  inherently  illegal  in  the  contract  or  its  purpose,  the 
company's  defense  to  its  full  enforcement  presents  no  obstacle  to  the 
grant  of  this  relief.  See  Cratty  v.  Peoria  Library  Association,  219  111. 
516,  76  N.  E.  707,  cited  in  46  L.  R.  A.  (N.  S.)  639,  note;  McKee  v. 
Title  Insurance  &  Trust  Co.,  159  Cal.  207,  113  Pac.  140;  1  Cook,  Cor- 
porations, §  3.  In  Germania  Trust  Co.  v.  Boynton,  71  Fed.  797,  19 
C.  C.  A.  118,  and  in  Rolapp  v.  Railroad,  37  Utah,  540,  110  Pac.  364, 
rights  of  creditors  were  involved.  In  Gunnison  Gas  &  Water  Co.  v. 
Whitaker  (C.  C.)  91  Fed.  191,  the  bonds  were  made  absolutely  void 
by  the  state  Constitution.  Moreover,  they  were  not  delivered  as  ex- 
isting obligations,  but  were  wrongfully  retained  by  the  agent  to  whom 
they  had  been  delivered  for  the  purpose  of  effecting  a  sale.  Inasmuch 
as  the  corporation  involved  was  a  public  service  company,  and  not,  as 
in  the  instant  case,  a  private  corporation,  the  rights  of  the  public  were 
deemed  by  the  court  to  be  jeopardized  by  the  transaction.  In  Morrow 
V.  Iron  &  Steel  Co.,  87  Tenn.  262,  10  S.  W.  495,  3  L.  R.  A.  37,  10  Am. 
St.  Rep.  658,  the  subscribers  to  the  stock  other  than  plaintiflF  abandoned 
the  original  plans  before  the  bonds  were  delivered.  Under  these  cir- 
cumstances, the  court  properly  refused  to  direct  the  issuance  of  bonus 
bonds  to  plaintiflF.  It  is  unnecessary  for  us  to  express  an  opinion  on 
the  further  action  of  the  court  in  refusing  plaintiflF  the  alternative 
remedy  of  a  cancellation  of  his  notes  given  in  payment  of  his  stock 
and  bonus  bonds  subscription,  as  no  such  question  is  involved  in  the 
instant  case. 

These  bonds,  with  the  rights  thereunder,  hereinabove  set  forth,  are 
somewhat  analogous  to  income  bonds,  which  are  not  uncommon  in  this 
country  (Texas  Ry.  v.  Mariow,  123  U.  8.  687,  8  Sup.  Ct.  311,  31  L. 
Ed.  303;  2  Machen,  Corporations,  §§  2100-2110);  to  the  English  ir- 
redeemable debentures  (Palmer,  Company  Law  [10th  Ed.]  p.  313;  3 
Palmer,  Company  Precedents,  p.  56 ;  but  see  Lindley,  Companies  [6th 
Ed.]  p.  303) ;  and  especially  to  the  bonds  payable  only  out  of  profits, 
dealt  with  in  Famatina  Development  Corporation  v.  Bury,  1910,  A.  C. 
439.  While  in  Synnott  v.  Tombstone  Consolidated  Mining  Co.,  208 
Fed.  251,  125  C.  C.  A.  451,  bonds  payable  both  as  to  principal  and  in- 
terest, only  out  of  profits,  were  held  not  provable  in  bankruptcy  in 
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competition  with  creditors,  their  validity  was  not  questioned.  See, 
too,  Philadelphia  &  Reading  R.  R.  v.  Stichter,  11  W.  N.  C.  325,  4 
Amer.  &  Eng.  R.  R.  Cases,  118  (Pa.  Sup.  Ct.) ;  but  see  Taylor  v.  Phila- 
delphia &  Reading  R.  R.  (C.  C.)  7  Fed.  386. 

[8]  The  mortgage,  however,  cannot  be  sustained  as  a  lien  in  favor 
of  the  original  bondholders.  As  in  Miller,  Exec,  v.  Ratterman,  47 
Ohio  St.  141,  159,  24  N.  E.  496,  it  is  difficult  to  say  what  office  such 
a  mortgage  for  their  benefit  could  have.  As  the  property  covered 
thereby  constituted  an  essential  part  of  tihe  company's  capital,  such  a 
lien  thereon  would  jeopardize  the  fund  as  to  which  all  creditors  have 
priority.  The  decree,  therefore,  properly  preserved  the  lien  of  the 
mortgage  only  in  favor  of  the  holders  of  the  bonds  acquired  in  due 
course. 

[8, 10]  4.  Neither  Mr.  nor  Mrs.  Wright  is  a  holder  in  due  course. 
It  IS  a  fiction  to  assert  that  the  land  was  sold  for  $40,000  or  $50,000 
cash,  together  with  $50,000  par  woi  ch  of  both  stock  and  bonds.  Not 
only  was  the  price  of  $100,000  fixed,  but  it  was  actually  paid  out  in 
cash  to  the  vendor.  Her  stock  subscription,  while  doubtless  made  be- 
cause of  the  sale,  was  entirely  independent  thereof.  It  may  well  be, 
too,  that  she  increased  her  subscription  because  of  the  bond  issue ;  but 
she  went  into  the  company  as  a  stockholder  and  as  a  bondholder  in 
exactly  the  same  way  as,  and  is  therefore  entitled  to  no  better  rights 
than,  the  other  stockholder.  D.  G.  Wright's  promotion  fee  was  fixed 
at  $25,000  worth  of  the  stock ;  this  he  eventually  received  full  paid ; 
but  the  bonds  were  no  part  of  his  agreed  compensation.  He  was  justly 
entitled  to  them  only  because  the  other  stockholders  received  this 
bonus ;  he  got  them,  however,  as  a  bonus,  not  in  payment  for  services. 

[11]  5.  Wright  was  compelled  to  sue  Collins,  who  had  possession  of 
his  stock  and  tends,  in  order  to  get  them,  and  at  that  he  compromised 
by  giving  up  $5,000  of  the  bonds  to  the  company.  This  suit,  however, 
was  against  Collins,  not  against  the  company ;  the  settlement  was  with 
him ;  the  company  and  the  other  stockholders  were  neither  bound  nor 
estopped  thereby  as  Collins  might  be.  But  even  at  that,  the  only  issue 
was  tihe  right  of  possession  and  ownership  of  the  stock  and  bonds,  not 
their  validity  as  against  either  the  company's  creditors  or  the  company 
itself.  That  action  and  the  proceedings  thereunder  in  no  manner  sus- 
tain Wright's  contention.  He  is  not  a  bona  fide  purchaser  of  the 
bonds. 

[12]  6.  The  decree  holds  the  ori^^nal  bondholders  whose  bonds 
have  come  into  the  hands  of  holders  m  due  course  liable  to  the  com- 
pany for  the  face  of  the  bonds  and  the  matured  coupons.  This  per- 
sonal judgment,  having  no  express  provision  as  to  interest,  will  bear 
interest  at  the  rate  specified  in  the  bond  in  accordance  with  section 
8304  of  the  Ohio  General  Code. 

[13]  As  the  vendors,  unlike  the  trustees  of  Rector  College  in  Wilson 
V.  Lazier,  11  Gratt.  477,  acquired  and  disposed  of  the  bonds,  not  in 
ignorance  but  in  full  knowledge  of  all  the  facts  that  constitute  the  com- 
pany's defense  as  to  them,  their  liability  is  not  to  be  limited  to  the 
amount  received  by  them  on  the  sale  of  the  bonds,  even  if  this  could 
be  definitely  determined  when,  as  here,  bonds  and  stock  were  sold  to- 
gether for  less  than  their  joint  par  value.    But,  like  Rector  in  the  case 
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of  Wilson  V.  Lazier  (sec,  too,  Pettit  v.  Jennings,  2  Robinson,  676,  and 
27  L.  R.  A.  519,  note),  their  liability  in  equity  is  to  indemnify  the  com- 
pany fully  against  loss  due  to  their  acts. 

[14]  If  the  bonds  were  now  due  and  the  company  paid  them,  the 
judgment  would  be  proper.  But  they  may  not  mature  until  1936;  at 
that  time  it  cannot  be  known  whether  the  company  will  actually  pay 
them  or  the  interest  thereon,  and  thus  what,  if  any,  loss,  will  result 
Nevertheless,  as  the  company's  liability  is  absolutely  owing,  though 
not  matured,  the  amounts  of  the  judgments  fixed  in  the  decree  are 
proper.  Enforcement  thereof  should,  however,  be  conditioned  upon 
the  failure  to  furnish  good  security  from  time  to  time  for  the  repay- 
ment to  the  company  of  such  sums  as  it  may  pay  on  the  interest  and 
principal  of  such  bonds. 

Provision  should  likewise  be  made  that  on  such  repayment  the  orig- 
inal bond  or  coupon  so  redeemed  or,  on  payment  of  the  judgment,  a 
new  bond  of  like  effect,  shall  be  delivered  to  the  purchaser  so  repaying, 
to  be  held  with  the  same  rights  thereunder  as  are  accorded  the  other 
bonds  in  the  hands  of  the  original  holders. 

[15]  7.  The  claim  of  the  vendors  of  these  bonds  to  reimbursement, 
in  whole  or  in  part,  from  their  innocent  vendees,  was  properly  denied. 
The  bonds  were  represented  to  be  valid;  the  stock  was  assumed  to 
have  been  a  bonus.  But  the  sale  was  of  the  two  together  for  an  agreed 
price ;  that  the  vendee  has  acquired  actually  full-paid  stock  as  well  as 
a  bond  valid  in  his  hands  against  the  company  gives  the  vendor  no 
claim  to  counter  indemnity  because  of  his  own  liability  to  the  company. 
While  the  vendee  thereby  gains  an  unexpected  exemption  from  possible 
stock  liability,  that  gain  is  not  at  the  vendor's  cost.  Moreover,  the 
vendor,  under  the  decree  to  be  entered,  will  be  restored  to  his  original 
rights  in  respect  to  the  bonds,  with  priority  over  all  stock  issues,  if 
and  when  he  indemnifies  the  company  against  its  liability  on  the  bonds 
so  sold  by  him. 

8.  There  is  no  occasion  at  this  time  to  consider  whether  the  common 
stock  given  with  the  $50,000  preferred  issue  is  within  the  principle  of 
Handley  v.  Stutz,  139  U.  S.  417,  11  Sup.  Ct.  530,  35  L.  Ed.  227,  and 
Peters  v.  Union  Mfg.  Co.,  56  Ohio  St.  181,  46  N.  E.  894,  free  from 
liability  to  creditors  and  to  the  company,  or  whether  under  Kiskadden 
V.  Steinle,  203  Fed.  375,  121  C.  C.  A.  559,  the  liability  thereon  remains. 
For  the  company  is  not  insolvent,  now  that  most  of  the  bonds  are  held 
not  to  be  company  debts,  and  it  is  not  seeking  any  such  relief  against 
the  holders  of  this  issue  of  common  stock. 

[18]  9.  Furthermore,  in  view  of  the  solvency  of  the  company,  it 
is  immaterial  whether  the  debts  incurred  by  Collins  as  assignee  be  al- 
lowed directly  against  the  company  or  against  Collins  with  a  right 
of  reimbursement  to  him.  Clearly  he  had  a  rig^ht  of  reimbursement, 
inasmuch  as  the  company  received  the  full  benefit  of  the  consideration 
given  for  these  claims.  See  Randolph  v.  Scruggs,  190  U.  S.  533,  23 
Sup.  Ct.  710,  47  L.Ed.  1165. 

[17]  10.  The  allowance  of  fees  to  plaintiffs  solicitor  is  not  con- 
tested ;  but  it  is  urged  that  these  should  be  charged  against  Collins  and 
not  against  the  company.  Inasmuch,  however,  as  the  suit  involved 
not  only  the  validity  of  the  assignment,  but  also  the  determination  o£ 
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the  status  of  the  bonds,  the  discretion  exercised  by  the  district  judge 
in  this  matter  is  not  properly  reviewable. 

11.  All  bonds  and  coupons  not  belonging  to  holders  in  due  course 
should  be  stamped  in  such  manner  as  to  give  notice  of  the  limitations 
thereon  under  the  decree  to  be  entered  by  the  District  Court  on  the  re- 
manding of  this  cause. 

The  decree  will  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  herein  expressed.  Costs  will  be 
taxed  against  tiie  Cement  Company. 

On  Request  for  Further  Opinion. 

PER  CURIAM.  [18]  Counsel  for  certain  parties  ask  the  court  for 
an  expression  of  opinion  whether  the  $50,000  of  preferred  stock  men- 
tioned in  the  opinion  heretofore  filed,  pursuant  to  the  decision  render- 
ed June  30,  1917,  "is  to  come  ahead  of  or  after  the  interest  represented 
by  those  holding  bonds  for  which  nothing  was  paid." 

The  former  opinion  was  intended  to  express,  and  is  believed  to  ex- 
press, the  view  that  the  entire  bond  issue  has  priority,  not  only  over 
the  original  common  stock,  but  over  the  subsequent  issue  of  both  pre- 
ferred and  common  stock.  This  would  seem  clearly  to  follow  from  the 
statement,  as  to  the  bondholders,  in  that  opinion,  that  "in  practical  ef- 
fect they  are  in  a  position  analogous  to  that  of  first  preferred  stock- 
holders," and  from  the  closing  sentence  of  paragraph  7 : 

"Moreover,  the  vendor,  under  the  decree  to  be  entered,  will  be  restored  to  bis 
original  rights  In  respect  to  the  bonds,  with  priority  over  all  stock  issues,  if 
and  when  be  indemnifies  the  company  against  Its  Uability  on  the  bonds  so  sold 
by  him." 


(243  Fed.  845) 

McCABB  et  al.  v.  GUARANTY  TRUST  CO.  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  31,  1917.) 

No.  201. 

1.  CoiTBTS  ^=>324 — Fedebal  Courts — Objection  to  Jubisdiction — ^Anchxabt 

Pboceedings. 

Whether  an  action  was  properly  removed  from  a  state  to  a  federal 
court  on  the  ground  of  diversity  of  citizenship  cannot  be  determined  in 
an  ancillary  suit  to  restrain  further  proceedings  in  the  state  court,  as  a 
court's  jurisdiction  of  the  principal  suit  cannot  be  questioned  in  an 
ancillary  proceeding  6r  suit 

2.  CouBTS  ^=»264^1) — Fedebal  Coubts — ^Jubisdiction — ^Anchxaby  Suits. 

Neither  the  citizenship  of  the  parties  nor  any  other  factor  that  would 
ordinarily  determine  Jurisdiction  has  any  bearing  on  the  right  of  the 
court  to  entertain  Jurisdiction  of  a  suit  ancillary  to  a  pending  suit. 

3.  IlEMovAXi  OP  Causes  ^=»97 — Enjoining  Pboceedings  in  State  Coubt. 

The  statute  forbidding  federal  courts  to  enjoin  proceedings  in  state 
courts,  except  as  authorized  by  laws  relating  to  bankruptcy  proceedings, 
has  no  application  to  cases  where  it  is  necessary  for  a  United  States 
court  to  protect  its  own  Jurisdiction  by  injunction;  and  if  a  cause  is 
properly  removed  from  the  state  to  a  federal  court,  the  federal  court 
may,  when  necessary,  enjoin  the  imrty  against  whom  the  cause  has  been 
removed  from  any  further  steps  in  the  state  court 
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4.  Removal  of  Causes  ^=»d7 — ^Bn joining  Pboceedings  in  State  Court. 

The  defendants  In  an  action  in  a  state  court  filed  a  petition  for  re- 
moval to  the  federal  court,  and  filed  a  certified  copy  of  the  record  in 
the  federal  court,  and  on  the  same  day  filed  a  bill  for  an  injunction  en- 
joining the  plaintiff  in  the  orlj?inal  action  from  proceeding  in  the  state 
court  The  plaintiff  in  the  original  action  filed  an  answer  denying  the 
right  to  remove,  and  admitted  that,  if  the  state  court  decided  that  the 
cause  was  not  removable,  it  intended  to  proceed  in  that  court.  Sub- 
sequently, and  before  the  decree  in  the  ancillary  suit,  the  state  coiui; 
granted  the  motion  to  remove.  Held  that,  as  plaintiff's  intenHon  to  pro- 
ceed in  the  state  court  was  conditioned  solely  upon  the  contingency  that 
such  court  should  deny  the  motion  to  remove,  the  injunction  was  properly 
denied  without  prejudice,  as  in  equity  the  decree  is  to  be  shaped  as  the 
rights  of  the  parties  exist  at  the  time  of  the  decree. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  by  W.  Gordon  McCabe,  Jr.,  and  another,  against  the  Guaranty 
Trust  Company  of  New  York,  as  substituted  trustee  of  Stephen  H.  P. 
Pell  and  others,  individually,  and  as  partners  doing  business  as  S.  H. 
P.  Pell  &  Co.  From  a  decree  dismissing  the  bill  without  prejudice, 
plaintiffs  appeal.    Affirmed. 

The  plaintiffs  are  citizens  of  the  state  of  South  CJarolina.  where  they  are 
engaged  as  partners  in  the  cotton  business.  The  plaintiff  McCabe  is  the  owner 
of  a  seat  in  the  New  York  Cotton  Exchange,  which  is  a  membership  corpora- 
tion organized  and  existing  under  the  laws  of  the  state  of  New  York,  and 
his  membership  therein  is  of  considerable  pecuniary  value.  The  Guaranty 
Trust  Company  is  a  corporation  organized  and  existing  under  the  laws  of  the 
state  of  New  York,  and  has  its  principal  place  of  business  in  the  Southern 
district  of  New  York. 

On  Jime  14,  1916,  the  Guaranty  Trust  Company  began  an  action  in  the  Su- 
preme Court  of  the  State  of  New  York  in  New  York  county  against  the  plain- 
tiffs, asking  for  Judgment  in  the  sum  of  $133,328.84,  with  interest  On  the  same 
day  a  warrant  of  attachment  was  issued  against  the  defendants  in  the  action 
and  was  levied  by  the  sheriff  upon  certain  of  their  property,  including  the  seat 
in  the  New  York  Cotton  Exchange.  The  summons  was  never  personally  served 
upon  defendants  in  the  state  action,  but  an  order  was  made  directing  serv- 
ice of  summons  by  publicatioti. 

The  defendants  in  that  action  on  August  21, 1916,  appeared  specially  and  filed 
a  petition  in  the  usual  form  for  the  removal  of  the  action  into  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New  York,  alleging 
that  the  controversy  in  said  action  exceeded  the  sum  of  ^000  and  was  wholly 
between  citizens  of  different  states.  The  usual  bond  was  filed  with  the  peti- 
tion. On  September  11.  1916,  the  defendants  filed  In  the  United  States  District 
Court  for  the  Southern  District  of  New  York  a  duly  certified  copy  of  the 
entire  record  in  the  action. 

Thereafter,  and  on  the  same  day,  September  11,  1916,  they  filed  their  bill  of 
complaint  herein,  in  which  they  prayed  an  injunction  perpetually  enjoining 
the  Guaranty  Trust  Company  from  in  any  way  proceeding  in  the  action  at  law 
in  the  Supreme  Court  of  New  York  in  which  it  is  plaintiff  and  the  plaintiffs 
herein  are  defendants,  which  action  it  alleged  had  been  duly  removed  into 
the  United  States  District  Court  for  the  Southern  District  of  New  York.  On 
September  12,  1916,  Mr.  Justice  MuUan  of  the  Supreme  Court  of  New  York, 
granted  the  motion  for  the  removal  of  the  action  to  the  District  Court  for 
the  Southern  District  of  New  York. 

On  October  2,  1916,  the  District  Judge  filed  an  opinion  in  the  action  at 
law,  in  which  he  said  that  "the  real  question  here  arises  on  the  remand,"  but 
•*I  see  no  ground  for  remand,  and  the  motion  to  remand  is  denied."  He  also 
declined  in  the  ancillary  suit  to  issue  the  preliminary  injunction,  on  the 
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ground  that,  as  the  New  York  court  had  granted  the  motion  to  remove,  this 
swept  "away  the  whole  ground  on  which  the  bill  in  equity  rests."  On  October 
6,  1916,  a  final  decree  was  entered,  dismissing  the  bill  of  complaint  without 
prejudice.    From  that  decree  the  plaintiffs  appeal. 

Maier  &  Auchincloss,  of  New  York  City  (David  Hunter  Miller  and 
Frank  ly.  Warrin,  Jr.,  both  of  New  York  City,  of  counsel),  for  ap- 
pellants. 

Myers  &  Goldsmith,  of  New  York  City  (Emanuel  J.  Myers  and  Gor- 
don S.  P.  Kleeberg,  both  of  New  York  City,  of  counsel),  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
suit  is  ancillary  in  its  nature,  and  is  brought  by  two  citizens  of  the  state 
of  South  Carolina  against  a  New  York  corporation  residing  in  the 
Southern  District  of  New  York,  and  an  injunction  is  asked  to  restrain 
the  defendant  from  proceeding  in  an  action  which  was  commenced 
by  it  in  the  Supreme  Court  of  New  York  county,  and  which  is  alleged 
to  have  been  removed  by  the  plaintiffs  herein,  being  the  defendants 
in  the  action  removed.  The  District  Judge  has  refused  to  remand  the 
original  action,  and  holds  it  to  have  been  properly  removed ;  and  he 
has  refused  the  injunction  for  reasons  which  will  be  referred  to  here- 
inafter. 

The  defendant  in  this  suit  in  its  answer  denies  that  this  court  has 
the  power  or  jurisdiction  to  entertain  and  take  jurisdiction  of  the 
original  action,  and  denies  that  that  action  is  legally  removed  or  can 
be  removed.  It  also  avers  "that  this  court  is  without  power  and  juris- 
diction to  entertain  and  take  jurisdiction  of  this  action  as  ancillary  to 
the  aforesaid  action,  because  this  court  could  not  take  jurisdiction  of 
and  proceed  with  or  take  any  steps  in  the  original  action  in  the  state 
court  if  removed  to  this  court,  and  would  be  required  to  remand  such 
action  or  to  dismiss  the  same  from  its  further  consideration." 

[1]  The  question  whether  the  action  was  properly  removed  from 
the  state  court  was  raised  in  the  District  Court  on  a  motion  to  remand, 
and  that  court  decided  that  the  case  was  legally  removed,  and  over- 
ruled the  motion  to  remand.  Whether  the  refusal  to  remand  was 
error  is  not  before  this  court  in  the  present  suit.  The  way  to  correct 
that  error,  if  error  was  committed,  is  not  by  means  of  an  averment  in 
an  answer  filed  in  an  ancillary  suit.  The  Guaranty  Trust  Company 
denies  that  the  original  action  was  properly  removed.  In  other  words, 
it  denies  the  jurisdiction  of  the  District  Court  over  a  suit  which  is 
removed  solely  on  the  ground  of  diverse  citizenship,  where  the  as- 
signees do  not  all  live  in  the  same  district  The  question  whether  ju- 
risdiction exists  under  such  circumstances  is  a  most  important  one, 
upon  which,  unfortunately,  the  judges  in  the  Southern  district  hold 
contradictory  views.  In  the  original  suit  now  under  discussion  the 
District  Judge  thought  he  had  jurisdiction,  and,  as  we  have  seen,  re- 
fused to  remand.  In  Doherty  v.  Smith  (D.  C.)  233  Fed.  132  (1915), 
Judge  Learned  Hand  felt  constrained  to  hold  the  reverse,  not  feeling 
himself  sufficiently  assured  whether  Ex  parte  Wisner,  203  U.  S.  449, 
27  Sup.  Ct  150,  SI  L.  Ed.  264,  was  intended  to  be  overruled  by  the 
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cases  of  In  Matter  of  Tobin,  214  U.  S.  506,  29  Sup.  Ct.  702,  53  L.  Ed. 
1061  (1906),  and  of  In  the  Matter  of  Athanasi  Nicola,  218  U,  S.  668, 
31  Sup.  Ct  228,  54  I,.  Ed.  1203.  While  appreciating  all  this  fuUy,  we 
are  prevented  from  expressing  our  views  upon  the  subject  at  this  time; 
for  the  law  is  that  the  jurisdiction  of  the  court  as  regards  the  prin- 
cipal suit  cannot  be  questioned  in  an  ancillary  proceeding  or  suit. 
Johnson  v.  Christian,  125  U.  S.  642,  8  Sup.  Ct.  989,  1135,  31  L.  Ed.  820 
(1888);  New  Orleans  v.  Fisher,  180  U.  S.  185,  21  Sup.  Ct.  347,  45 
L.  Ed.  485  (1901). 

[2]  Again,  the  jurisdiction  of  the  court  over  this  ancillary  suit  is 
denied  on  the  ground  that  the  right  which  the  Guaranty  Trust  Com- 
pany asserts  is  the  right  of  an  assignee,  and  that,  as  two  of  the  as- 
signors live  in  the  Southern  district  of  New  York  and  one  in  the  East- 
em  district,  the  suit  cannot  be  maintained,  as  the  assignors  are  not 
residents  of  the  same  district  and  consent  is  not  given  to  be  sued 
in  a  district  in  which  all  the  assignors  do  not  reside.  Root  v.  Wool- 
worth,  150  U.  S.  401,  413,  14  Sup.  Ct.  136,  37  L.  Ed.  1123  (1893) ;  Pa- 
cific Railroad  v.  Missouri  Pacific  Railway,  HI  U.  S.  505,  522,  4  Sup. 
Ct.  583,  28  Iv.  Ed.  498  (1884);  Krippendorf  v.  Hyde,  110  U.  S.  276, 
4  Sup.  Ct.  27,  28  L.  Ed.  145.  This  court  is,  however,  not  only  com- 
pelled to  decline  to  consider  at  this  time  the  question  of  jurisdiction 
as  respects  the  original  suit,  but  is  also  precluded  from  questioning 
the  right  of  the  complainants  to  file  the  ancillary  suit  against  defend- 
ants who  do  not  all  reside  in  the  same  district.  We  can  only  consider 
the  question  of  jurisdiction  of  the  ancillary  suit  so  far  as  to  ascertain 
whether  the  ancillary  character  of  the  suit  is  made  to  appear  by  the 
allegations  of  the  bill.  The  rule  is  that  neither  the  citizenship  of  the 
parties  nor  any  other  factor  that  would  ordinarily  determine  jurisdic- 
tion has  any  bearing  on  the  right  of  the  court  to  entertain  jurisdiction 
of  an  ancillary  suit.  There  seems  to  be  one  exception  to  the  rule  as 
above  stated,  but  the  circumstances  of  this  case  do  not  bring  it  within 
the  exception.  See  Street  on  Federal  Equity  Practice,  §§  1229  and 
1230. 

[3]  This  brings  us  to  inquire  whether  the  injunction  which  the 
plaintiffs  in  the  ancillary  suit  are  seeking  was  properly  refused."  The 
United  States  courts  are  forbidden  by  act  of  Congress  to  enjoin  pro- 
ceedings in  state  courts,  except  as  authorized  by  laws  relating  to  pro- 
ceedings in  bankruptcy ;  but  the  prohibition  referred  to  has  no  appli- 
cation to  cases  where  it  is  necessary  by  injunction  for  a  United  States 
court  to  protect  its  own  jurisdiction.  So  that,  if  a  cause  is  properly 
removed  from  a  state  to  a  federal  court,  the  latter  may,  when  it  is 
necessary  to  do  so,  issue  an  injunction  to  restrain  further  proceedings 
in  the  state  court,  if  such  court  should  persist  in  proceeding.  This  it 
does  by  restraining  the  party  against  whom  a  cause  has  been  legally 
removed  from  any  further  steps  in  the  state  court.  Madisonville 
Traction  Company  v.  St.  Bernard  Mining  Company,  196  U.  S.  239, 
245,  25  Sup.  Ct.  251,  49  L.  Ed.  462  (190?) ;  Chesapeake  &  Ohio  Ry. 
Co.  V.  Cockrell,  232  U.  S.  146,  154,  34  Sup.  Ct.  278,  58  h.  Ed.  544 
(1914).    In  the  instant  case  the  bill  states: 

**On  information  and  belief,  that  the  defendant  herein  the  plaintiff  In  said 
action,  notwithstanding  the  removal  thereof  to  the  District  Ck>urt  of  the 
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United  States  for  the  Southern  District  of  New  York,  purposes  and  Intends 
to  proceed  in  said  action  in  the  Supreme  Court  of  New  York,  and  In  said 
court  to  take  further  steps  in  said  action  and  to  enter  Judgment  there,"  etc. 

[4]  The  answer  was  filed  while  the  Supreme  Court  had  under  con- 
sideration the  motion  to  remove  the  cause,  and  it  denied  the  right  of 
removal  and  admitted  that,  if  the  Supreme  Court  decided  that  the 
cause  was  not  removable,  it  intended  to  proceed  in  the  state  court,  ac- 
cording to  the  law  of  that  state  and  procedure  of  its  courts,  but  denied 
each  and  every  other  allegation  as  to  its  intentions.  Before  the  decree 
in  the  District  Court,  Mr.  Justice  Mullan,  of  the  Supreme  Court  of 
New  York,  granted  the  motion  to  remove  the  cause.  The  state  of 
facts  existing  at  the  time  the  decree  is  entered,  and  not  the  facts  exist- 
ing at  the  time  the  bill  is  filed,  determine  the  rights  of  the  parties.  It 
Is  true  that  the  right  to  judgment  in  an  action  at  law  depends  upon  the 
facts  as  they  exist  when  the  action  is  commenced;  but  in  equity  a 
diflFerent  rule  governs,  and  is,  as  already  stated,  that  the  decree  in 
equity  is  to  be  shaped  as  the  rights  of  the  parties  exist  at  the  time  of 
the  decree.  This  principle  was  recognized  by  the  Supreme  Court  of 
the  United  States  in  Randel  v.  Brown,  2  How.  406,  423,  11  L.  Ed. 
318  (1844).  The  courts  of  New  York  have  recognized  it  in  like  man- 
ner. Gay  V.  Gay,  10  Paige  Ch.  (N.  Y.)  369  (1843) ;  Peck  v.  Goodber- 
lett,  109  N.  Y.  180,  189,  16  N.  E.  350  (1888);  Sherman  v.  Foster,  158 
N.  Y.  587,  593,  53  N.  E.  504  (1899). 

It  appearing  at  the  time  of  the  decree  that  the  intention  to  proceed 
in  the  New  York  court  was  conditioned  solely  upon  the  fact  that  the 
New  York  court  should  decide  to  refuse  to  ^ant  the  motion  to  re- 
move, and  as  that  court  did  not  so  decide,  but  granted  the  motion  to 
remove  the  cause,  we  think  the  District  Court  was  right  in  refusing  the 
injunction  and  in  dismissing  the  bill  without  prejudice.  If  any  attempt 
to  proceed  in  the  state  court  contrary  to  the  statements  contained  in 
the  answer  should  hereafter  be  made,  the  plaintiffs  herein  are  at  lib- 
erty to  renew  their  application. 

Decree  affirmed. 


(243  Fed.  849) 

GREAT  LAKES  TOWING  CO.  v.  AMERICAN  SHIPBUILDING  OO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  30,  1917.) 

No.  2963. 

1.  Admtraltt  ^s»118 — ^Appeal — ^Review. 

Findings  of  fact  and  law  made  by  a  commissioner  in  admiralty,  con- 
curred in  by  the  District  Judge,  wUl  be  accepted  as  correct  by  the  appel- 
late court  unless  clearly  wrong. 

2.  Towage  ^=»11(7) — ^Injubt  to  Tow — ^Neolioence  of  Tugs. 

A  newly  launched  steamer  without  machinery  or  rudder  and  standing 
very  high  in  the  water  was  taken  by  two  tugs  from  the  builder's  dock  on  a 
river  to  the  harbor  a  mile  distant  to  be  turned  around  and  brought  back. 
When  near  the  harbor,  the  wind  increased  to  25  or  30  miles  an  hour,  strik- 
ing the  steamer  broadside,  and  after  entering  the  harbor  ^e  was  blown 
against  a  breakwater  and  injured  and  was  again  injured  by  striking  a  pier 
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when  re-entering  the  river.  Held  that,  the  steamer  being  helpless  and 
wholly  under  control  of  the  tugs,  the  happening  of  the  injuries  under  all 
the  circumstances  existing  raised  a  presumption  of  negligence  and  cast 
upon  them  the  burden  of  proving  its  absence;  that  the  evidence  did  not 
sustain  su(di  burden,  but  showed  that  the  tugs  were  negligent  in  proceed- 
ing down  the  river  at  such  speed  that  the  movement  could  not  be  stoiH)ed 
in  time  to  prevent  the  collision ;  and  also  that  one  of  the  tugs  at  the  stem 
of  the  steamer  failed  to  co-operate  with  the  other  to  turn  the  steamer  to 
head  into  the  wind. 

3.  Towage  ^=»15(2) — Injubt  to  Tow — ^iNEvrrABUc  Accident. 

The  burden  of  showing  inevitable  accident  in  such  case  as  the  cause 
of  the  injuries  to  the  steamer  rested  on  respondent. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio ;  John  H.  Clarke,  Judge. 

Suit  in  admiralty  by  the  American  Shipbuilding  Company  against 
the  Great  Lakes  Towing  Company.  Decree  for  libelant,  and  respond- 
ent appeals.    Affirmed. 

H.  D.  Goulder  and  T.  H.  Garry,  both  of  Cleveland,  Ohio,  for  appel- 
lant. 

H.  A.  Kelley,  of  Cleveland,  Ohio,  for  appellee. 

Before  KNAPPEN,  MACK,  and  DENISON,  Circuit  Judges. 

KNAPPEN,  Circuit  Judge.  The  case  grows  out  of  this  situation, 
generally  stated:  The  ship  Percival  Roberts  had  recently  been 
launched  at  the  shipbuilding  company's  dock  at  Lorain,  Ohio;  the 
dock  being  located  upon  Black  river  (the  lower  part  of  which  forms 
the  inner  harbor  of  Lorain),  and  about  a  mile  from  Lake  Erie.  The 
outer  harbor  is  formed  by  two  breakwaters,  the  west  breakwater  ex- 
tending due  north  and  south,  the  easterly  one  lying  in  a  generally 
northwesterly  and  southeasterly  direction,  the  opening  between  the 
pier  heads  of  the  two  breakwaters  being  on  a  lin^  with  the  generally 
northwesterly  course  of  the  lower  part  of  the  river.  The  ship  was 
not  equipped  with  engines,  boilers,  machinery,  or  anchors;  she  was 
practically  only  a  hull ;  she  lay  headed  down  the  river.  It  was  neces- 
sary to  head  her  up  the  river  in  order  to  install  the  engines  and  boilers. 
The  towing  company  was  accordingly  employed  to  tow  the  ship  down 
the  river,  bow  foremost,  wind  the  ship  about  in  the  outer  hartwr,  and 
tow  her  back  to  the  dock,  headed  up.  In  the  course  of  this  maneuver, 
the  ship  was  driven  by  a  southwesterly  wind  against  the  east  break- 
water, and  the  starboard  side  of  the  ship  damaged.  In  re-entering  the 
river  the  ship  was  allowed  to  collide  with  the  northwest  comer  of  the 
east  (river)  pier,  sustaining  damage  to  her  port  side.  To  recover  the 
damages  the  shipbuilding  company  filed  libel  in  personam  against  the 
towing  company,  charging  the  latter's  sole  fault.  The  towing  com- 
pany denied  fault  on  its  part,  and  alleged  at  least  contributory  fault 
on  the  part  of  the  shipbuilding  company.  The  case  was  referred  to  a 
master  commissioner  to  take  proofs  and  report,  with  his  findings  of 
fact  and  conclusions  of  law.    The  master  found  the  towing  company 
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solely  at  fault.    The  district  judge  confirmed  the  master's  report,  and 
decreed  accordingly.    The  appeal  is  from  that  decree. 

The  Roberts  was  600  feet  long  and  had  a  depth  of  32  feet.  At  the 
time  of  the  maneuver  in  question  she  drew  but  about  one  foot  forward 
and  about  five  feet  aft.  She  was  without  officers  and  crew,  and  was 
herself  completely  helpless.  The  tugs  had  sole  control  of  her  naviga- 
tion; the  six  or  seven  of  libelant's  men  on  board  the  ship  (none  of 
whom  were  sailors)  being  there  only  to  handle  lines,  or  otherwise  act 
imder  the  tugs'  direction.  The  tow  left  the  dock  at  about  8  a.  m. 
There  was  then  but  a  slight  wind.  The  tug  Pierce  was  pulling  on  a 
short  line  from  the  steamer's  bow;  the  tug  Excelsior,  with  a  line  at 
her  bow,  was  at  the  steamer's  stem,  acting  as  the  steering  tug.  When 
the  tow  was  still  in  the  river,  and  the  steamer's  bow  about  190  feet 
inside  the  piers,  a  strong  southwesterly  wind  was  encountered.  No 
effort  was  made  to  stop  the  tow  or  slow  down.  Her  speed  already 
reached  was  about  five  miles  an  hour,  and  was  immediately  increased 
to  seven  miles.  The  Excelsior  continued  under  the  steamer's  port 
quarter,  to  help  hold  her  up  in  the  wind  until  the  steamer's  stern  had 
cleared  the  piers,  whereupon  the  Excelsior's  engines  were  stopped. 
The  wind,  which  struck  the  steamer  practically  broadside,  carried  her 
toward  the  east  breakwater,  taking  the  Pierce  with  her.  Meanwhile, 
the  Excelsior  did  nothing  at  all  until  the  steamer  was  about  900  feet 
from  the  piers  and  within  200  feet  or  300  feet  of  the  breakwater,  when 
her  master  made  his  line  fast  to  his  tug's  stem  tow-post,  then  heading 
up  and  pulling.  The  steamer  continued  to  drift  until  it  stmck,  the 
Excelsior's  line  having  meanwhile  parted.  After  about  half  an  hour 
the  Roberts  was  pulled  from  the  breakwater  by  the  two  tugs,  the  Ex- 
celsior using  at  the  last  a  wire  cable  furnished  by  the  steamer,  the 
manilla  line  having  again  broken.  The  Roberts  was  worked  to  a  posi- 
tion athwart  the  piers,  a  few  hundred  feet  outside  (bows  to  the  west), 
with  the  idea  of  pivoting  her  on  the  end  of  the  pier.  While  the  Pierce 
pulled  on  the  bow,  the  Excelsior  put  her  stem  against  the  steamer's 
port  side,  in  an  eflfort  by  pushing  to  cushion  her  around  the  comer  of 
the  pier,  but  failed,  because,  as  claimed,  of  the  slipping  of  the  tug's 
stem  on  the  steamer's  side,  due  to  lack  of  line.  The  collision  with  the 
pier  followed. 

[1]  The  master,  upon  a  careful  review  of  the  testimony — all  of 
which  was  taken  before  him — found  the  tugs  negligent  in  going  down 
the  river  at  such  speed  that  the  tow  could  not  be  stopped  in  less  than 
700  feet  (as  claimed),  and  in  making  no  effort  to  stop  when  the  Roberts 
was  still  190  to  200  feet  inside  the  piers ;  that  the  tug  Excelsior  was 
negligent  in  stopping  her  engines  and  doing  nothing  from  the  time  the 
Roberts'  stem  cleared  the  end  of  the  pier  and  tmtil,  as  before  stated, 
the  steamer  was  within  200  to  300  feet  of  the  breakwater;  and  that 
the  collision  with  the  pier  head  was  due  to  mismanagement  of  the  tugs 
in  making  the  maneuver  and  in  not  advising  the  Roberts  of  the  alleged 
plan  to  pivot  her  into  the  river  on  the  end  of  the  pier,  and  where  lines 
would  be  needed  in  making  the  maneuver  successful.  The  then  district 
}\idgt  (the  present  Mr.  Justice  Clarke),  upon  a  careful  examination  of 
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the  briefs  and  record,  expressed  himself  as  "entirely  satisfied  with  the 
findings  of  the  master  with  respect  both  to  the  facts  and  to  the  law." 
These  concurring  conclusions  of  master  and  judge  must  be  accepted  as 
correct  unless  clearly  wrong.* 

[2]  The  tugs  were  in  complete  and  sole  control  of  the  steamer's 
navigation,  and,  while  they  were  not  insurers  of  the  steamer's  safety 
(The  Margaret,  94  U.  S.  494,  24  L.  Ed.  146),  they  were  bound  to  ex- 
ercise such  care  as  would  be  commensurate  with  the  situation.  The 
towing  company  was  in  the  habit  of  performing  service  of  this  nature, 
in  this  same  port,  and  for  the  same  shipbuilding  company ;  it  was  fa- 
miliar with  the  surroundings ;  it  alone  finally  determined  whether  the 
movement  could  prudently  be  then  had,  although,  in  fact,  the  libelant's 
manager  also  thought  the  morning  a  good  one  for  the  purpose.  These 
facts,  as  well  as  the  helpless  condition  of  the  steamer  and  the  season  of 
the  year,  determined  the  care  required  of  the  tugs ;  and  the  happen- 
ing of  the  accident  under  the  circumstances  existing  raises  a  presump- 
tion of  negligence,  casting  upon  the  tugs  the  burden  of  proving  its 
absence." 

The  most  prominent  defense  asserted  is  that  the  weather  conditions 
existing  when  the  tow  left  the  dock  were  such  as  to  justify  the  move- 
ment; that  the  wind  encountered  just  before  leaving  the  river,  and 
when  (it  was  alleged)  it  was  too  late  to  discontinue  the  maneuver,  was 
a  sudden  storm  of  uiiusual  violence,  amounting  to  a  squall  or  gale; 
and  that  this  wind  was  the  proximate  cause  of  the  stranding  and  an 
efiicient  cause  of  the  collision  with  the  pier,  constituting  inevitable  ac- 
cident within  the  meaning  of  the  law,  and  working  thus  a  cc«nplete 
defense. 

[3]  The  burden  of  showing  inevitable  accident  rests  upon  the  re- 
spondent." We  think  this  burden  has  not  been  sustained.  According 
to  the  weight  of  the  evidence,  the  wind  encountered  was  one  of  about 
25  to  30  miles  per  hour,  and  was  not  a  gale.  The  master  thought  it 
a  fair  presumption  that  it  was  "a  fresh  wind  of  perhaps  28  miles  per 
hour."  Moreover,  it  blew  from  the  same  direction  from  which  the 
testimony  tended  to  show  a  very  light  wind  had  been  blowing  for  some 
^little  time  before.  True,  the  strong  wind  encountered  just  before  the 
*  river  was  left  had  come  up  quite  suddenly,  and  was  such  as  to  make 
it  imprudent  to  expose  to  it  the  inmiense  broadside  of  the  powerless, 

1  Cleveland  v.  Chigholm  (0.  O.  A.  6)  90  Ffed.  431,  434,  33  C.  O.  A.  157;  United 
Steamship  Co.  v.  Haskins  (O.  0.  A.  9)  181  Fed.  962, 964, 104  C.  C.  A.  426;  Monon- 
gahela,  etc..  Co.  v.  Hurst  (O.  O.  A.  6)  200  Fed.  711.  119  C.  O.  A.  127;  Erie  & 
IMich.  Nav.  Co.  v.  Dunseith  (0.  O.  A.  6)  239  Fed.  814,  816,  152  O.  a  A.  364; 
Wabash  Ry.  Co.  v.  Compton  (O.  0.  A.  6)  172  Fed.  17,  21,  96  C.  C.  A.  603. 

2  The  W.  G.  Mason  (C.  C.  A.  2)  142  Fed.  913,  915,  74  O.  C.  A.  83;  Hawgood 
Transit  Co.  v.  Meaford  Transportation  Co.  (O.  C.  A.  6)  232  Fed.  664,  565,  146 
C.  C.  A.  522r  Gt  Lakes  Towing  Co.  v.  Shenango  Steamship  CJo.  (O.  O.  A.  6> 
238  Fed.  480,  485,  151  C.  C.  A.  416,  and  cases  there  cited. 

8  The  Olympla  (a  0.  A.  6)  61  Fed.  120,  122,  9  C.  O.  A.  393 ;  Bradley  v.  Sulli- 
van (C.  C.  A.  6)  209  Fed.  833,  834,  126  O.  C.  A.  557;  Hawgood  Transit  Co.  v. 
Meaford  Transportation  Co,,  supra,  232  Fed.  at  page  565,  146  C.  C.  A.  522; 
Australia  Transit  Co.  v.  Lehigh  Transportation  Co.  (O.  O.  A.  6)  235  Ffed.  53, 
55,  148  C.  O.  A.  547. 
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rudderless,  and  empty  hull,  standing,  as  it  did,  high  out  of  the  water; 
and  we  do  not  doubt  that  the  tugs'  navigators  would  not  have  left  the 
dock  had  they  anticipated  such  a  blow.  The  movement  required  fine 
weather,  although  perhaps  the  maneuver  could  safely  have  been  exe- 
cuted in  the  face  of  the  light  wind  which  the  testimony  tended  to  show 
existed  on  the  lake  when  the  tow  left  the  dock,  although  not  very  notice- 
able at  the  latter  point.  But  while  a  wind  of  the  nature  and  velocity  en- 
countered was  tmusual  at  that  season  of  the  year,  it  was  by  no  means 
unprecedented.  On  the  contrary,  it  is  the  undisputed  evidence  of  an 
officer  of  the  Weather  Bureau  that  such  blows  occur  on  an  average 
three  or  four  times  diu^ing  each  month  of  December;  and  we  think 
the  towing  company  was  bound  to  anticipate  this  as  a  not  improbable 
occurrence,  and  to  use  due  care  in  the  premises.  Assuming,  without 
being  entirely  convinced,  that  when  the  high  wind  was  encountered  the 
maneuver  could  not  be  discontinued,  and  without  determining  whether 
respondent  was  negligent  in  undertaking  the  maneuver  without  further 
knowledge  of  actual  conditions  on  the  lake,  in  view  of  the  more  than 
mere  possible  intervention  of  such  a  wind  at  that  time  of  the  year, 
and  of  the  exposed  and  helpless  condition  of  the  steamer,  we  agree 
with  the  essential  conclusion  of  the  court  below  that  the  tugs  were  neg- 
ligent in  proceeding  down  the  river  with  such  speed  that  the  movement 
could  not  be  stopped  in  time  to  prevent  stranding. 

Moreover,  it  is  clear  that  the  Excelsior  was  guilty  of  positive  fault, 
which  we  think  directly  contributed  to  the  stranding.  Prudent  naviga- 
tion required  that  the  Roberts  be  headed,  if  possible,  into  the  wind, 
and  apparently  the  Pierce  was  exerting  efforts  to  that  end.  The  Ex- 
celsior should  have  assisted  in  that  movement,  by  way  of  shoving  or 
pulling  the  steamer's  stem  about.  No  attempt  in  this  direction  was 
made  by  her;  instead,  she  did  nothing  except,  when  the  Roberts  was 
already  drifting  toward  the  breakwater,  to  aid  in  a  futile  attempt  to 
hold  her  broadside  against  the  wind.  The  master  of  the  Pierce  testi- 
fied that,  if  the  Excelsior  had  had  a  line  out,  she  "could  have  shoved 
the  stem  down ;  it  would  have  released  the  pressure  on  the  bow,  so  that 
the  Tierce'  would  not  have  had  any  trouble  to  keep  her  up."  This 
impresses  us  as  entirely  reasonable. 

We  think  it  clear  that  the  breaking  of  the  line  fumished  by  the 
Roberts  did  not  contribute  to  the  stranding,  for  we  agree  with  the 
conclusion  below  that  by  the  time  the  Excelsior  commenced  her  pull 
on  the  steamer's  stem  the  stranding  was  bound  to  occur,  whether  the 
line  held  or  not.  The  two  tugs  could  not  have  held  the  steamer  as 
against  the  broadside  wind. 

It  is  also  urged  that  the  subsequent  collision  with  the  pier  was  due 
to  the  Roberts'  failure  to  furnish  a  line  to  the  tug.  There  is  no  evi- 
dence of  request  therefor,  excepting  that  the  Excelsior,  when  she  found 
that  her  stem  could  not  be  held  without  a  line  against  the  Roberts' 
side,  blew  (several  times)  several  short  blasts — ^apparently  to  attract 
the  steamer's  attention — and  called  out  for  a  line.  But  there  is  no  evi- 
dence that  any  one  on  the  Roberts  understood  or  heard  the  call.  In- 
deed, the  tug's  master  says  "there  was  nobody  around  where  the  tug 
was,  anyhow,  to  take  a  line,"  and  that  he  "just  called  into  the  air." 
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We  agree  with  the  conclusion  below  that  the  collision  with  the  pier 
head  was  due  to  mismanagement  of  the  tugs,  in  the  respects  already  re- 
ferred to  as  found  by  the  master. 

We  have  not  discussed  all  the  considerations  and  arguments  pre- 
sented by  respondent.  We  have,  however,  carefully  considered  them 
all,  and  are  of  opinion  that  the  District  Court  did  not  err  in  finding  re- 
spondent solely  at  fault  for  both  the  stranding  and  the  subsequent  col- 
lision, and  that  its  decree  should  be  affirmed. 


(243  Fed.  854) 

MORROW,  County  Auditor,  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  30,  1917.) 

No.  4774. 

1.  CONSTTTUTIONAL    LAW    ^S»93(1) — ^VESTED    RIGHTS — AGBEEMEKTS     WITH    IN- 

DIANS. 

The  government  may  in  its  dealings  with  Indians  create  property  rights 
which,  once  vested,  even  It  cannot  alter,  and  such  property  rights  mAj  re- 
sult from  agreements  either  in  the  form  of  a  treaty  or  of  a  statute ;  the 
Important  considerations  being  that  there  should  be  the  essentials  of  a 
binding  agreement  between  the  government  and  the  Indian  and  the  result- 
ant vesting  of  a  property  right  in  the  Indian. 

2.  Constitutional  Law  «=»93(1)— Taxation  ^s»181 — Indian  Liands— Vesctd 

Rights. 

Act  Feb.  8,  1887,  c.  119,  |  6,  24  Stat  389  (Comp.  St.  1916,  |  4201),  provid- 
ed for  allotments  of  lands  to  Indians  and  for  the  issuance  of  patents  pro- 
viding that  the  government  would  hold  the  land  for  25  years  in  trust  for 
the  Indian  and  his  heirs  and  at  the  expiration  of  such  period  convey  it  by 
patent  discharged  of  the  trust  and  free  of  all  (diarge  or  Incumbrance.  Act 
Jan.  14,  1889,  a  24,  25  Stat.  642,  provided  for  the  appointment  of  a  com- 
mission to  obtain  from  the  Chippewa  Indians  In  Minnesota  a  relinquish- 
ment of  all  their  lands  except  parts  of  two  reservations  and  for  allot- 
ments of  lands  In  such  reservations  to  Individual  Indians  In  conformity 
with  the  act  of  1887.  Act  June  21,  1906,  c.  3504,  34  Stat.  353,  provides 
that  all  restrictions  as  to  sale,  Incumbrance,  or  taxation  of  allotments  with- 
in the  White  Earth  Reservation  held  by  adult  mixed-blood  Indians  are 
thereby  removed,  that  the  trust  deeds  executed  therefor  are  thereby  de- 
clared to  pass  title  in  fee  simple,  and  that  such  mixed  bloods  upon  appli- 
cation shall  be  entitled  to  a  patent  In  fee  simple.  Held  that,  where  the 
Indians  consented  to  relinquish  their  lands  and  accept  allotments  In  such 
reservations  under  the  Act  of  1889,  there  was  a  valid  contract  between 
the  government  and  the  Indians,  and  an  Indian  receiving  a  trust  patent 
had  vested  rights  which  could  not  be  altered  against  his  will,  and  hence 
where  he  was  claiming  no  rights  under  the  act  of  1906,  but  was  Insisting 
upon  holding  his  land  under  the  trust  patent,  his  land  could  not  be  taxed 
by  the  state. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota ;  Page  Morris,  Judge. 

Suit  by  the  United  States  against  W.  J.  Morrow,  as  County  Auditor 
of  Becker  County,  Minnesota,  and  others.  From  a  decree  in  favor  of 
the  government,  defendants  appeal.    Affirmed. 

^s>For  other  cases  •••  tame  topic  *  KVY-NUMBER  In  all  Kej-Numbered  DifMta  *  Indexes 
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Egbert  S.  Oakley,  of  St.  Paul,  Minn.  (Lyndon  A.  Smith,  of  St.  Paul, 
Minn.,  and  Henry  N.  Jenson,  of  Detroit,  Minn.,  on  the  brief),  for  ap- 
l>ellants. 

S.  W.  Williams,  of  Washington,  D.  C,  for  the  United  States. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

STONE,  Circuit  Judge.  Suit  by  the  United  States  as  trustee  of 
lands  for  a  mixed-blood  Chippewa  Indian  against  certain  officials 
of  Becker  county,  Minn.,  to  restrain  collection  of  tax  levied  upon  land 
in  the  White  Earth  Reservation  allotted  and  trust  patented  under  the 
Nelson  Act. 

The  case  is  submitted  upon  a  stipulation  of  facts,  the  essential  por- 
tions of  which  are  that : 

**The  allottee  of  the  tract  of  lands  therein  described  is,  and  at  the  time  of 
the  commencement  of  this  action  was,  an  adult  mixed-blood  Chippewa  Indian 
residing  upon  the  White  Earth  Reservation,  and  that  he  has  never  incumber- 
ed or  alienated,  or  attempted  to  incumber  or  aUenate,  said  lands ;  that  said 
lands  are  situated  upon  the  White  Earth  Reservation  and  were  allotted  to  said 
Kah-be-mah-be  and  were  thereafter  patented  to  him  •  •  •  pursuant  to  the 
statutes  of  the  United  States." 

The  sole  point  for  decision  is,  in  general  terms,  whether  or  not  the 
land  of  an  adult  mixed-blood  Chippewa  Indian  allotted,  patented,  and 
held  under  the  provisions  of  the  Nelson  Act  (January  14,  1889,  25 
Stat.  642)  is,  since  the  enactment  of  the  so-called  Clapp  Amendment 
(June  21,  1906,  c.  3504,  34  Stat.  353),  subject  to  state  and  local  taxation, 
where  the  allottee  has  never  attMnpted  to  avail  himself  of  any  power 
he  might  have  under  that  amendment  to  alienate  or  incumber,  but  on 
the  contrary  is  insisting  upon  holding  it  according  to  the  provisions  of 
a  trust  patent  issued  under  the  authority  of  the  Nelson  Act. 

The  patent  issued  on  this  land  December  30,  1902,  was  what  is  called 
a  "trust  patent."  The  law  required  that  it  declare,  and  that  its  legal 
eflfect  be,  that  the  land  be  held  "in  trust  for  the  sole  use  and  benefit  of" 
the  Indian  to  whom  such  allotment  shall  have  been  made,  or  his  heirs 
for  25  years  with  no  power  in  the  allottee  to  convey  or  to  contract 
"touching  the  same"  during  that  period ;  and  that  at  the  end  of  such 
period  the  United  States  "convey  the  same  by  patent  to  said  Indian, 
or  his  heirs  as  aforesaid,  in  fee,  discharged  of  said  trust  and  free  of 
all  charge  or  encumbrance  whatsoever."    24  Stat.  388,  §  5. 

Appellants  properly  concede  that  there  was  no  right  of  taxation 
while  the  land  was  held  solely  under  such  trust  patent.  They  contend 
that  the  Clapp  Amendment  enacted  four  years  subsequent  to  the  issue 
and  during  the  life  of  this  trust  patent  had  the  effect  of  terminating 
it  and  of  vesting  a  complete  fee  title  in  the  allottee  irrespective  of  his 
consent  to  such  a  change.  An  answering  contention  of  the  government 
is  that  Congress  had  no  power  to  alter  this  "trust  patent"  status  without 
the  consent  of  such  patentee,  because  such  trust  patent,  issued  under 
the  Nelson  Act,  conveyed  a  property  right  to  this  patentee  which  had 
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become  vested.  The  property  right  intended  being  the  separate  bene- 
ficial use  of  the  land  free  from  taxation  and  involuntary  alienation  for 
25  years  from  date  of  trust  patent,  with  fee  title  thereafter. 

[1]  There  is  no  question  that  the  government  may,  in  its  dealings 
with  the  Indians,  create  property  rights  which,  once  vested,  even  it  can- 
not alter.  Williams  v.  Johnson,  239  U.  S.  414,  420,  36  Sup.  Ct.  150, 
60  L.  Ed.  358;  Sizemore  v.  Brady,  235  U.  S.  441,  449,  35  Sup.  Ct 
135,  59  L.  Ed.  308;  Choate  v.  Trapp,  224  U.  S.  665,  32  Sup.  Ct.  565, 
56  L.  Ed.  941 ;  English  v.  Richardson,  224  U.  S.  680,  32  Sup.  Ct  571, 
56  L.  Ed.  949;  Jones  v.  Meehan,  175  U.  S.  1,  20  Sup.  Ct.  1,  44  L.  Ed. 
49;  Chase  v.  U.  S.,  222  Fed.  593,  596,  138  C.  C.  A.  117.  Such  property 
rights  may  result  from  agreements  between  the  government  and  the 
Indian.  Whether  the  transaction  takes  the  form  of  a  treaty  or  of  a 
statute  is  immaterial;  the  important  considerations  are  that  there 
should  be  the  essentials  of  a  binding  agreement  between  the  govern- 
ment and  the  Indian  and  the  resultant  vesting  of  a  property  right  in  the 
Indian. 

[2]  That  exemption  of  land  from  taxation  is  a  property  right  is  es- 
tablished. Choate  v.  Trapp,  supra.  That  this  Indian  had  taken  pos- 
session of  and  was  enjoying  this  land  under  such  an  exemption  at  the 
time  the  Clapp  Amendment  was  passed  is  undisputed.  Therefore,  if 
this  exemption  came  to  him  as  a  legal  right,  it  had  fully  vested.  It 
came  as  such  legal  right  if  it  rested  on  the  solid  basis  of  a  binding 
agreement  If  there  was  such  an  agreement  here,  it  is  to  be  found 
in  the  terms  of  the  Nelson  Act,  read  in  the  light  of  attendant  circum- 
stances. These  circumstances  are  revealed  in  the  communication  of  the 
Interior  Dep^artment  recounting  the  n^otiations  between  the  Com- 
missioners and  these  Indians  (Doc.  247,  published  in  volume  32,  House 
Exec.  Doc.  51st  Cong.  1st.  Sess). 

'At  the  passage  of  that  act,  the  Chippewa  Indians  were  scattered 
over  several  reservations  in  the  state  of  Minnesota.  Much  of  their 
land  was  held  as  tribal  bv  different  bands  or  communities  while  some 
was  held  in  severalty.  The  Indians  were  in  dire  need  from  crop  fail- 
ures. Their  condition  generally  was  very  unsatisfactory.  Their  res- 
ervations included  some  supposedly  valuable  mineral  land  and  much 
very  valuable  timber  land;  the  worth  of  the  latter,  as  stated  by  the 
commissioners,  having  been  estimated  at  from  $25,000,000  to  $50,- 
000,000.  Their  title  to  these  lands  was  unquestioned  by  the  govern- 
ment and  sprang  from  several  successive  treaties,  the  last  being  that  of 
March  19,  1867  (16  Stat  719).  Under  such  circumstances  this  act 
was  passed,  as  its  title  attests,  for  their  "relief  and  civilization." 

The  broad  objects  of  the  act  were :  The  concentration  of  these  In- 
dians upon  two  reservations  (White  Earth  and  Red  Lake);  allotments 
thereon  in  severalty;  acquirement  by  the  government  of  title  to  the 
surplus  beyond  these  allotments  for  sale  to  establish  a  fund ;  the  net 
income  from  this  fund  to  be  utilized  for  50  years  for  the  support,  civ- 
ilization, ^d  education  of  these  Indians;  the  final  distribution  of  the 
f  imd  among  them. 
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With  unquestioning  recognition  of  the  Indian  title  to  all  of  these 
lands,  both  tribal  and  allotted,  the  first  sentence  of  this  act  provided 
for  the  appointment  by  the  President  of  a  commission  **to  negotiate 
with  all  the  different  bands  or  tribes  of  Chippewa  Indians  in  the  state 
of  Minnesota  for  the  cwnplete  cession  and  relinquishment  in  writing 
of  all  their  title  and  interest  in  and  to  all  the  reservations  of  said 
Indians  in  the  state  of  Minnesota,  except  the  White  Earth  and  Red 
Lake  Reservations,  and  to  all  and  so  much  of  these  two  reservations 
as  in  the  judgment  of  said  commission  is  not  required  to  make  and  fill 
the  allotments  required  by  this  and  existing  acts,  and  shall  not  have 
been  reserved  by  the  commissioners  for  said  purpose";  such  cessiop. 
and  relinquishment  to  be  "for  the  purpose  and  upon  the  terms  herein- 
after stated."  The  act  provided  that,  where  an  allotment  of  land  in 
severalty  had  theretofore  been  made  on  any  reservation,  the  allottee 
"shall  not  be  deprived  thereof  or  disturbed  therein  except  by  his  own 
individual  consent  separately  and  previously  given."  As  to  tribal  lands 
the  act  required  the  cession  to  be  ^'assented  to  in  writing  by  two-thirds 
of  the  male  adults  over  eighteen  years  of  age  of  the  band  or  tribe 
of  Indians  occupying  and  belonging  to  such  reservations,"  with  a  like 
assent  by  two-thirds  of  the  male  adults  of  all  Chippewas  in  Minnesota 
as  to  the  Red  Lake  Reservation.  It  further  provided  that  such  "agree- 
ments" should  be  approved  by  the  President  before  becoming  effective. 
Section  3  provided  for  the  removal  of  the  Indians  and  the  allotments 
of  lands  as  soon  as  "the  cession  and  relinquishment  has  been  obtained, 
approved,  and  ratified."  Section  4  required  the  survey  and  classifi- 
cation for  sale  of  the  "lands  so  ceded  to  the  United  States"  "as 
soon  as  the  cession  and  relinquishment  of  said  Indian  title  has  been 
obtained  and  approved  as  aforesaid."  So  much  for  the  terms  of  the 
act. 

The  commissioners  provided  for  in  the  act  secured  the  written  con- 
sent of  the  required  number  of  Indians  only  after  almost  six  months 
of  patient  negotiations.  The  cession  was  later  ratified  by  the  Pres- 
ident and  thereupon  became  effective,  the  Indians  removed  to  the  two 
reservations,  relinquished  the  balance  of  their  lands,  and  received 
allotments  in  severalty. 

Thus  the  terms  of  this  act,  as  well  as  its  attendant  circumstances, 
leave  no  doubt  that  this  act  required,  before  it  should  become  effec- 
tive, an  agreement  to  its  terms  by  the  Indians  and  the  cession  by 
them  of  very  valuable  tracts  of  lands  to  which  their  title  was  unim- 
peached.  The  Indians  fully  performed  their  part  of  the  agreement,  and 
it  was  in  exact  performance  upon  its  side  that  the  government  allotted 
to  this  Indian  his  land  and  was  holding  it  for  him  at  the  time  the  Clapp 
Amendment  was  enacted.  Such  a  proposal,  acceptance,  passage  of 
consideration,  and  performance  between  private  parties  would  consti- 
tute a  valid  contract.  The  character  of  the  transaction  is  not  changed 
because  one  of  the  parties  to  it  is  the  government. 

Appellants  seem  to  regard  this  allotment  as  made  solely  under  the 
General  Allotment  Act  (Feb,  8,  1887,  24  Stat.  388),  and  clothed  only 
with  such  rights  as  might  attach  to  any  allotment  made  under  that 
act  alone.    This  is  based  on  the  provision  in  section  3  of  the  Nelson 
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Act,  which  is  that  the  allotme«t  thereunder  should  be  "in  confonnity 
with"  the  General  Allotment  Act.  The  Nelson  Act,  except  for  its 
reference  to  the  General  Act,  is  silent  as  to  the  character  of  interest 
or  title  to  be  acquired  by  the  Indians  through  the  allotments.  Ob- 
viously that  would  be  one,  if  not  the  most  important,  of  the  considera- 
tions in  the  minds  of  the  Indians.  Clearly  this,  although  but  a  part, 
would  be  a  vital  part  of  the  agreement  to  tfiem.  To  execute  that  part 
of  the  plan,  the  method  laid  down  in  the  recently  enacted  General  Al- 
lotment Act  was  deemed  suitable.  Therefore  it  was,  by  reference  in- 
stead of  repetition,  incorporated  into  the  Nelson  Act  as  a  part  of  that 
agreement.  The  General  Act,  §  5,  set  this  forth  in  detail.  It  provided 
that  the  title  should  be  held  by  the  President  in  trust  for  25  years  free 
from  "all  charge  or  incimibrance,"  which  meant,  in  effect,  freedom 
from  taxation. 

If  the  Nelson  Act  had  set  out  in  detail  the  terms  upon  which  the  al- 
lotments were  to  be  made,  it  could  not  be  successfully  contended 
that  those  terms  were  not  a  part  of  the  agreement,  or  that  any  title 
or  rights  resulting  therefrom  when  once  vested  would  not  be  free  from 
alteration.  Can  this  be  less  true  because  the  allotment  method  is  in- 
corporated by  reference?  This  incorporation  of  the  method  outlined 
in  the  General  Allotment  Act  by  reference  made  that  method  part  of 
the  agreement  with  precisely  the  same  effect  as  though  its  terms  had 
first  found  expression  by  being  set  out  in  full  as  a  section  of  the  Nelson 
Act.  The  General  Allotment  Act  was  not  made  applicable  to  these  al- 
lotments in  any  other  sense.  They  were  not  under  the  authority  of  the 
General  Allotment  Act  at  all,  but  in  conformity  with"  it  under  the 
authority  of  the  Nelson  Act. 

If  there  were  any  doubt  as  to  the  status  of  this  matter,  the  under- 
standing of  the  Indians  as  to  the  agreement  would  control.  Kansas 
Indians,  5  Wall.  737,  18  L.  Ed.  667;  Jones  v.  Meehan,  175  U.  S.  1, 
20  Sup.  Ct.  1,  44  L.  Ed.  49.  Several  hundred  copies  of  both  the  Nel- 
son and  of  the  General  Allotment  Acts  were  distributed  among  the 
Indians  and  were  discussed  by  them  and  the  commissioners  as  consti- 
tuting parts  of  one  agreement.  As  to  these  very  matters  of  title  and 
taxation,  the  Indians  were  very  inquisitive  and  solicitous.  The  com- 
missioners gave  them  the  direct  assurance  that  their  alloted  lands  would 
not  be  taxed  for  25  years  "because  the  President  holds  this  land  in 
trust  for  you,"  and  it  was  so  understood  by  them. 

A  trust  patent  in  exact  compliance  with  such  understanding  and 
agreement  was  issued  this  Indian,  and  under  it  he  has  taken  and 
holds  this  land.  His  rights  are  vested  and  are  impervious  to  altera- 
tion against  his  will  except  through  the  sovereign  power  of  eminent 
domain.  One  of  these  rights  was  freedom  from  state  and  local  taxa- 
tion. 

The  court  has  not  overlooked  the  decisions  in  Dickson  v.  Luck 
Land  Co.  Qanuary  8,  1917)  242  U.  S.  371,  37  Sup.  Ct.  167,  61  L. 
Ed.  371,  and  United  States  v.  Waller  (April  9,  1917)  243  U.  S.  452, 
37  Sup.  Ct.  430,  61  L.  Ed.  843.  In  the  Dickson  Case  the  only  ques- 
tion was  whether,  in  a  suit  between  rival  grantees  of  land  allotted  and 
patented  to  a  mixed-blood  Chippewa  Indian  in  the  White  Earth  Res- 
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ervation,  and  by  him  conveyed,  the  issue  of  the  patent  (not  a  trust 
patent)  was  conclusive  as  to  the  adulthood  of  the  Indian  at  the  time  of 
its  issue.  There  the  Indian  had  fully  availed  himself  of  the  terms  of 
the  Clapp  Amendment,  had  secured  a  patent  thereunder,  and  had  alien- 
ated his  land.  The  suit  in  this  court  is  based  upon  refusal  of  this  In- 
dian to  change  his  status  by  acceptance  and  exercise  of  the  powers  of- 
fered in  the  Clapp  Amendment.  In  the  Waller  Case  the  question  was 
whether  the  government  could  properly  bring  a  suit  to  set  aside  con- 
veyances of  land  by  mixed-blood  Chippewa  Indian  allottees  on  the 
groimd  that  the  conveyances  had  been  fraudulently  obtained.  The  court 
held  the  government  was  not  a  proper  party  because  the  wardship  of 
the  government  had  been,  in  respect  to  their  lands,  removed  from  such 
Indians  by  the  Clapp  Amendment.     The  court  says: 

'The  act  tlins  eTidences  a  legislatlye  Judgment  that  adult  mixed-blood  In- 
dians are,  In  the  respects  dealt  with  In  the  act,  capable  of  managing  their  own 
affairs,  and  for  that  reason  they  are  given  full  power  and  authority  to  dis- 
pose of  allotted  lands." 

The  instant  case  is  not  one  depending  upon  governmental  wardship 
over  a  dependent  and  inferior  people,  but  is  based  upon  the  legal  rela- 
tion of  trusteeship,  and  springs  from  the  obligation  contained  in  the 
terms  of  the  trust  to  preserve  the  land,  so  that  at  the  end  of  the  trust 
period  it  can  be  passed  to  the  beneficiary  "free  of  all  charge  or  incum- 
brance." 

The  judgment  is  affirmed. 


(243  Fed.  859) 

TEffi  BERN. 

THE  ST.  GABRIEL^  • 

(Cflrcuit  Court  of  Appeals,  Second  Circuit.     April  20,  1917.) 

No.  160. 

Collision  ^=»147— Fog—Tow  Lying  at  End  of  Pieb— Fault  of  Tugv 

It  Is  the  duty  of  a  tug,  having  charge  of  a  flotilla  of  barges,  lying  off 
the  end  of  a  pier  In  a  bay,  on  hearing  the  fog  signals  of  an  approaching 
vessel,  to  give  warning  In  some  nmnner  of  the  presence  of  her  tow,  and 
her  failure  to  do  so  renders  her  liable  for  a  collision  with  one  of  her 
barges. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admirahy  by  the  Pennsylvania  Railroad  Company,  owner  of 
tug  P.  R.  R.  No.  14,  against  the  steam  tug  Bern,  the  Philadelphia 
&  Reading  Railway  Company,  claimant,  and  the  barge  St.  Gabriel, 
Kate  Dougherty,  claimant.  Decree  for  libelant,  against  the  Bern, 
and  her  claimant  appeals.    Affirmed. 

Armstrong,  Brown  &  Purdy,  of  New  York  City  (Pierre  M.  Brown, 
of  New  York  City,  of  counsel),  for  appellant. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (Chauncey 
I.  Clark,  of  New  York  City,  of  counsel),  for  appellee  Pennsylvania 
R.  Co. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 
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ROGERS,  Circuit  Judge.  The  libel  in  this  suit  was  filed  to  recover 
contribution  from  the  steam  tug  Bern  for  damages  which  the  libelant 
was  compelled  to  pay  by  reason  of  a  collision  between  the  libelant's 
tug,  P.  R.  R.  No.  14,  and  the  barge  St.  Gabriel,  in  charge  of  the  Bern, 
at  the  Packer  Dock,  Jersey  City,  on  the  morning  of  March  14,  1913. 
In  the  District  Court  the  Bern  and  No.  14  have  been  held  jointly  re- 
sponsible for  the  damage  sustained  by  the  St.  Gabriel  and  the  libelant 
has  been  allowed  to  recover  from  the  Bern  one-half  the  amount  paid 
the  owner  of  the  St.  Gabriel  in  the  suit  of  Kate  Dougherty  against 
tug  P.  R.  R.  No.  14.  The  amount  paid  under  the  final  decree  in  the 
former  suit  was  $3,038.39.  The  decree  in  that  suit  was  entered  on 
January  20,  1914,  and  on  January  5,  1915,  this  libel  for  contribution 
was  filed.    The  Bern  was  not  impleaded  in  the  original  suit. 

The  trial  of  the  present  suit  consisted  in  offering  the  record  in  the 
former  suit  and  calling  of  one  witness  by  the  Reading  Company,  a 
deck  hand  from  the  Bern,  who  testified  that  he  heard  no  whistles  from 
No.  14,  On  the  morning  of  the  collision  the  Reading  Company's  tugs 
Wyomissing  and  Bern  had  tied  up  a  tow  at  the  Packer  Dock  for  the 
purpose  of  distributing  the  several  boats  in  the  North  and  East  Rivers. 
The  two  tugs  left  for  this  purpose.  Later  a  dense  fog  set  in,  and  the 
Bern,  which  had  found  her  way  back,  was  tied  up  at  the  dock,  and  her 
master  had  gone  to  telephone  for  instructions,  leaving  a  deck  hand  in 
the  pilot  house  in  charge.    The  facts  may  be  stated  as  follows : 

The  tug  P.  R.  R.  No.  14  had  left  Pier  4,  North  River,  Manhattan, 
bound  for  Jersey  City.  The  master  of  No.  14  was  at  the  wheel,  and 
a  lookout  was  stationed  on  the  bow.  The  tug  proceeded  sounding  fog 
signals  at  intervals  and  keepino^  a  lookout.  When  about  midstream 
the  fog  became  more  dense;  No.  14*s  engines  were  stopped,  and  she 
proceeded,  alternately  stopping  and  starting  her  engines.  While  so 
proceeding,  the  lookout  made  out  a  low-lying  object  in  the  water  close 
under  the  tug's  bow.  The  tug's  engines  were  reversed  full  speed,  but 
she  came  into  collision  with  what  afterwards  proved  to  be  the  barge 
St.  Ga|)riel  at  an  angle  of  about  45  degrees.  The  St.  Gabriel  was  dam- 
aged considerably  and  later  sank. 

In  this  thick  fog  the  St.  Gabriel  and  17  or  18  other  boats  were  hung 
up  off  the  end  of  the  dock.  The  tow  was  made  up  in  4  or  5  tiers  of  4 
boats  in  a  tier,  and  extended  down  stream  across  the  pier  ends  for  400 
or  500  feet.  The  St.  Gabriel  was  the  starboard  hawser  boat,  with  3 
boats  between  her  and  the  pier  end,  and  was  about  120  to  125  feet  out 
in  the  river.  The  tug  Bern  was  lying  just  inside  the  slip  at  the  head 
tier  of  the  tow,  with  her  stem  lapped  about  10  feet  on  a  Lehigh  Valley 
boat,  which  was  lying  on  the  end  of  the  pier.  The  deck  hand,  who 
was  in  the  pilot  house  and  in  charge  of  the  tug,  admitted  hearing 
several  fog  signals.  He  seems  to  have  had  no  conception  that 
it  was  incumbent  upon  him  to  give  any  warning  of  the  presence  of  this 
obstructing  flotilla.  He  admitted  that  the  Bern  was  equipped  with 
a  fog  bell,  but  he  does  not  seem  to  have  been  aware  that  he  was  under 
any  duty  to  use  it  in  the  fog  conditions  which  prevailed. 

There  can  be  no  doubt  as  to  the  obligation  which  rested  on  the  Bern 
to  protect  this  tow.  This  court  in  the  Jersey  Central,  221  Fed.  625, 
137  C.  C.  A.  349  (1915),  stated  the  law  as  follows: 
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"It  Is  now  established  In  tills  circuit  that  when  such  a  situation  exists — at 
least  when  there  is  more  than  a  single  vessel  at  the  pier  head — and  fog  signals 
indicate  the  approach  of  another  yessel,  there  should  be  sounded  some 
warning  of  the  presence  of  the  obstructing  yessels ;  not  naTigating  or  anchored 
signals,  but  some  other  sound,  to  take  the  place  of  sight,  whether  it  be  giren 
by  beating  a  pan,  or  blowing  a  mouth  horn,  or  using  a  watchman's  rattle  or 
a  megaphone.  When  the  tug  which  had  the  tow  in  charge  has  been  at  hand, 
she  has  been  held  in  fault  for  not  giying  such  warning.  When  she  is  absent, 
reasonable  care  and  prudence  should  be  exercised  by  the  master  of  a  boat 
thus  left  tied  up,  when  conditions  indicate  that  danger  threatens." 

See,  also.  The  Express,  212  Fed.  672,  129  C.  C.  A.  208  (1914). 

In  the  instant  case  the  Bern,  which  had  the  tow  in  charge  and  was 
bound  to  sound  some  warning  of  the  presence  of  the  obstructing  tow, 
did  nothing.  Under  these  circumstances,  the  District  Judge  properly 
held  the  tug  in  fault,  and  that  the  libelant  was  entitled  to  contribution. 

Decree  ziffirmed. 


(243  Fed.  861) 

BURROUGHS  ADDING  MACH.  CO.  v.  FELT  &  TARRANT  MFG.  CO. ' 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  10,  1917.) 

No.  2255. 

1.  Patents  ^=»167(1) — Construction  of  Claims—Limitation  by  Dbawinos 

AND  SPECIFIOATION. 

The  claims  of  a  patent  are  to  be  construed  in  the  light  of  the  real  inven- 
tion as  shown  and  described  in  the  drawings  and  specifications. 

2.  Patents  ^=»167(1)— Construction  of  Claims — ^Limitation  by  Drawings 

AND  Specification. 

While  courts  will  always  endeavor  to  distinguish  the  several  claims  of 
a  patent,  one  from  another  and  give  a  broadly  stated  claim  a  broader  con- 
struction than  one  more  narrowly  stated,  this  rule  is  subject  to  the  fun- 
damental and  controlling  rule  that  a  patentee's  broadest  claim  can  be  no 
broader  than  his  actual  invention  as  disclosed  in  his  drawings  and  specifi- 
cation. 

3.  Patents  ^=»328 — Validitt  and  Infringement — ^Adding  Machines. 

The  Felt  patents,  No.  762,520,  No.  762,521,  No.  767,107,  and  No.  960,528, 
all  for  improved  mechanism  for  adding  machines,  construed,  and  held 
valid,  but  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  EHvision  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  the  Felt  &  Tarrant  Manufacturing  0)mpany 
against  the  Burroughs  Adding  Machine  Company.  Decree  for  com- 
plainant, and  defendant  appeals.    Reversed. 

Infringement  suit  on  four  patents  issued  to  Dorr  E.  Felt  on  calculat- 
ing machines.  The  patents  are  numbered  762,520,  762,521,  767,107,  and 
960,528,  dated,  respectively,  June  14,  1904,  June  14,  1904,  August  29, 
1904,  and  June  7,  1910.  A  reargument  was  directed  by  the  court,  and 
argument  had  June  9,  10,  and  15,  1916.  A  rehearing  was  granted  and 
argued  March  10,  1916. 
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Edward  Rector  and  Robert  H.  Parkinson,  both  of  Chicago,  111.,  for 
appellant. 

Henry  Love  Clarke,  of  Chicago,  111.,  for  appellee. 

Before  MACK  and  ALSCHULER,  Circuit  Judges,  and  SAN- 
BORN, District  Judge. 

SANBORN,  District  Judge.  These  patents  are  for  improvements 
on  adding  machines,  for  which  Felt  had  taken  out  earlier  patents  ex^ 
piring  before  this  suit  was  begun.  The  chief  question  is  whether  the 
mechanism  employed  by  defendant,  different  from  that  illustrated  by 
the  patents  in  suit,  is  an  infringement.  The  improvements  covered  by 
the  patents  are  many  of  them  meritorious  and  valuable,  and  give  the 
machine  much  greater  flexibility  and  rapidity  of  action  than  the  earlier 
forms.  As  to  most  of  the  improvements  the  Burroughs  Company  has 
sufficiently  departed  from  the  patented  form  to  escape  infringement, 
but  as  to  one  of  them,  particularly,  there  is  question. 

The  principle  of  action  of  an  adding  or  calculating  machine  is  not 
difficult  to  understand,  but  there  is  much  complication  in  the  actual 
machine.  Aside  from  the  recording  of  results  on  paper,  and  restoring 
the  machine  from  one  operation  so  that  another  may  be  begun,  known 
as  "clearing  the  machine"  or  canceling  the  former  operation,  an  adding 
machine  depends  on  three  points.  These  are:  (1)  The  use  of  the 
numeral-wheel  and  column-actuator;  (2)  the  carrying  mechanism,  by 
which  the  turning  of  the  units  wheel  beyond  a  full  revolution  carries 
one  to  the  next  wheel,  and  so  on  through  a  hundred,  a  thousand,  ten 
thousand,  etc. ;  and  (3)  the  employment  of  stop  mechanism  to  prevent 
the  wheels  from  overrunning,  and  thus  turning  up  a  greater  number 
than  the  one  struck. 

The  Numeral-Wheel  Mechanism,  On  the  periphery  of  the  numeral- 
wheel  the  digits  1  to  9  and  the  cipher  are  printed,  and  there  are  nine 
keys,  marked  1  to  9.  When  a  key  is  depressed  the  wheel  will  turn  up 
to  view  the  number  which  the  key  bears.  Thus  if  the  6  key  is  touched 
the  number  6  will  come  up,  and  if  then  the  2  in  the  same  bank  or 
column  is  touched  the  number  8  will  appear,  each  key  having  the  abil- 
ity to  turn  the  wheel  that  many  tenths  of  a  revolution  corresponding 
to  its  own  value.  Depressing  the  3  key  turns  the  wheel  three-tenths 
around,  the  8  four-fifths,  etc.  If  the  9  is  struck  and  then  the  1  the 
wheel  will  complete  one  revolution,  and  turn  up  the  cipher.  All  this 
is  accomplished  by  the  relation  of  the  key  bars  to  the  column-actuator 
and  the  numeral  wheel,  as  shown  by  the  accompanying  cut,  being 
plaintiff's  Comparative  Drawing  No.  22,  which  needs  only  the  number 
keys  to  give  a  clear  idea  of  the  latest  form  of  calculating  machine. 
With  a  bank  of  keys  over  each  column-actuator  the  picture  would  be 
complete;  but  it  may  readily  be  understood  that  if  the  keys  are  so 
placed  that  they  can  depress  the  column-actuator,  number  1  key  being 
nearest  the  wheel  and  number  9  farthest  away,  the  same  depression 
of  the  latter  may  be  made  to  depress  the  actuator  9  times  as  far  as 
the  former,  since  9  is  near  the  fulcrum  of  the  actuator  and  1  is  farthest 
away. 
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Carrying  Mechanism.  When  a  column  of  figures  is  added  with 
paper  and  pencil  the  tens,  hundreds,  etc.,  are  carried  from  the  units, 
tens,  etc.,  columns.  The  same  thing  must  be  done  mechanically  in  an 
adding  machine  by  turning  the  tens  wheel  one-tenth  of  a  revolution 
every  time  the  units  wheel  makes  a  full  revolution,  two-tenths  when 
it  makes  two  revolutions,  etc.  In  this  way  the  values  of  all  the  oper- 
ated keys  are  added  in  one  common  sum  or  total  upon  the  series  of 
numeral-wheels.  When  the  units  wheel  completes  a  revolution  the 
tens  wheel  moves  forward  one  step,  two  steps  when  it  completes  two 
revolutions,  and  there  is  the  same  result  in  respect  to  the  tens  and 
hundreds,  hundreds  and  thousands,  etc.,  for  as  many  banks  of  keys 
as  the  machine  has.  This  carrying  operation  is  brought  about  in  the 
Felt  construction  by  a  ratchet  and  pawl  construction,  and  in  defend- 
ant's by  a  planetary  gear.  This  is  the  point  at  which  the  main  ques- 
tion of  infringement  comes  up,  the  defendant  claiming  that  it  makes 
use  of  different  means  and  operation. 

The  following  figures  will  serve  to  illustrate  plaintiff's  carrying  de- 
vices. Figure  5  is  taken  from  the  Felt  patent  366,945,  and  5a  from 
appellant's  brief. 


2 


The  snail  canl  shown  in  different  positions  in  both  figures  is  attached 
to  the  hub  of  all  the  numeral-wheels  except  that  of  the  highest  order. 
When  a  lower  order  wheel  completes  a  full  revolution  its  cam,  turning 
counter-clockwise,  pushes  out  the  pawl  M\  registering  with  the  next 
higher  wheel,  by  means  of  its  shoulder  w*,  into  the  position  shown  by 
Figure  5a,  and  when  the  tail  of  the  cam  clears  the  rear  end  of  the 
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shoulder  the  spring  operates  on  the  pawl  and  rotates  the  higher  order 
wheel  one  step,  so  that  the  figure  1  will  show  on  the  higher  wheel  and 
the  cipher  or  some  figure  between  that  and  9  on  the  lower.  Thus  the 
carry  is  made,  no  matter  what  keys  of  the  lower  order  wheel  may  be 
operated. 

To  illustrate  this  carrying  operation  suppose  the  9  key  in  the  units 
colimin  is  struck  12  times  so  that  the  sum  will  be  108.  On  the  first 
stroke  the  units  wheel  turns  nine-tenths  of  a  revolution,  and  the  tens 
wheel  does  not  move  because  its  pawl  M'  has  not  yet  been  actuated  by 
the  units  wheel  cam  and  the  tens  wheel  pawl  spring.  But  when  the  9 
is  struck  again  the  units  wheel  revolves  another  nine-tenths,  and  turns 
up  an  8,  and  the  carry  has  been  made  so  as  to  move  the  tens  wheel  one 
step,  and  show  18  on  the  top  of  the  two  wheels.  When  the  third 
stroke  is  made  the  units  wheel  will  show  7  and  another  carry  occurring 
the  tens  wheel  will  show  2.  So  with  each  successive  stroke  the  units 
wheel  goes  nearly  around,  and  the  tens  wheel  advances  one  step  until 
the  eleventh,  where  it  remains  stationary  because  the  units  wheel  was 
then  starting  as  at  the  beginning  with  the  cipher  uppermost ;  but  when 
the  twelfth  stroke  is  made  the  units  wheel  cam  and  the  tens  pawl  move 
the  tens  wheel  one  step,  and  the  tens  wheel  (having  now  completed  one 
revolution)  has  by  its  cam  and  the  hundreds  wheel  pawl  operated  on 
the  hundreds  wheel  to  move  it  one  step,  so  that  the  final  result  of  all 
the  strokes  on  the  9  key  is  1  on  the  hundreds  wheel,  a  cipher  on  the 
tens  and  an  8  on  the  units,  or  108. 

A  novel  improvement  on  this  carrying  device,  covered  by  claim  29 
of  the  first  patent  in  suit.  No.  762,520,  presents  the  chief  question  in 
the  case,  and  will  be  explained  after  adverting  to  the  third  point,  the 
stop  mechanism. 

The  Stop  Mechanism,  The  third  requisite  of  an  adding  or  calculat- 
ing machine  is  to  provide  automatic  catches  or  stops  to  prevent  over- 
run of  a  wheel.  Without  such  stops  the  rapid  striking  of  a  key  might 
rotate  the  wheel  so  far  as  to  produce  an  unauthorized  carry.  Thus 
if  99  was  simultaneously  struck  in  the  units  and  tens  columns  both 
wheels  might  ovemm  so  as  to  make  a  carry  in  both  the  tens  and  hun- 
dreds wheels,  and  show  a  total  of  110  instead  of  99.  The  most  im- 
portant of  these  stops  operate  on  the  column-actuators,  and  will  be  re- 
ferred to  later. 

Improvement  in  Carrying:  Claims  29  and  SO.  Referring  to  the  cuts 
5  and  5a  it  may  be  seen  that  there  would  be  a  loss  of  carry  if,  when  the 
carry  is  being  made,  both  the  lower  and  higher  order  wheels  are  mov- 
ing.   As  described  by  plaintiff's  counsel : 

"The  thousands  wheel  might  at  one  and  the  same  time  be  receiving  both  an 
impulse  from  a  key  of  its  own  and  an  impulse  from  the  carrying  mechanism 
of  the  hundreds  wheel ;  and  if  there  were  not  some  fecial  means  for  preserv- 
ing both  impulses  the  lesser  or  carrying  impulse  might  be  swallowed  up  In 
the  greater  or  key-driven  impulse  that  such  thousands  wheel  was  receiving." 

The  patentee  refers  to  this  feature  as  follows : 

"In  order  to  prevent  the  loss  or  swallowing  of  the  carrying  movements  in 
the  other  and  generally  larger  movements  of  the  numeral-wheels  received  from 
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the  impulse  of  the  keys,  which  would  occur  if  the  carrying  took  place  simul- 
taneously with  the  key  movements,  I  have  devised  means  whereby  the  opera- 
tion of  the  carrying  mechanism  of  the  different  denominations  is  caused  to 
take  place  between  the  key-strokes  in  the  same  denominations  and  after  such 
strokes  have  been  completed  and  the  numeral-wheels  have  moved  in  accordance 
therewith." 

In  securing  this  Mr.  Felt  also  obtained  another  important  result 
highly  useful  and  entirely  new,  called  the  duplex  key  action  or  fluidity 
of  key  movement.  This  was  the  capacity  of  the  machine  for  striking 
a  number  of  keys  in  different  denominations  at  the  same  time,  without 
striking  them  absolutely  together.  That  is,  the  key-action  may  be  in- 
dependent, or  irregular  and  overlapping,  thus  giving  the  machine  an 
elastic  or  fluid  action.  It  is  possessed  by  both  plaintiff's  and  defend- 
ant's machines  alike,  and  has  been  called  by  plaintiff's  witnesses  and 
counsel,  "fluidity  of  keyboard  action."  How  this  new  result  is  ob- 
tained by  both  parties  will  now  be  described ;  the  vitai  question  being 
whether  defendant,  in  using  different  means  and  a  different  operation, 
has  really  taken  an  equivalent. 

In  order  to  show  how  Felt  attained  these  objects  modified  figures 
of  the  patent,  as  shown  in  defendant's  brief,  are  here  reproduced.  The 
mechanism  is  described  by  Mr.  Felt  with  sufficient  clearness : 

"The  sleeve  44  is  also  provided  at  opposite  sides,  as  shown  at  Fig.  26,  with 
two  projections  71,  each  adapted  to  engage  the  under  edge  of  a  latch  73,  pivot 
ed  on  the  cross-rod  4Sa.  The  latch  is  extended  over  and  rests  on  the  column 
actuator  of  the  denomination  to  which  the  carrying  is  to  be  done,  and  prel- 
erably  on  the  pin  67  on  the  actuator,  and  a  spring  99,  already  mentioned, 
draws  the  latch  over  onto  the  actuator.  Normally  the  latch  is  out  of  engage- 
ment with  the  projections  71;  but  when  any  key  of  the  column  to  which  the 
carrying  is  done  is  struck  the  actuator  of  that  column  moves  down,  so  that  the 
latch  drops  into  position,  where  it  must  engage  the  first  or  nearest  one  of  the 
projections  71  as  soon  as  the  sleeve  begins  to  turn.  The  sleeve  is  thus  arrest- 
ed before  it  gets  fairly  started  or  has  performed  any  function,  and  continues 
to  be  held  by  the  latch  untU  the  column-actuator  has  fully  completed  its  up- 
stroke after  being  depressed  by  a  key.  When  the  actuator  thus  returns  to  its 
normal  position  and  as  it  arrives  at  the  same,  it  lifts  the  latch  through  the 
contact  of  the  pin  67  with  the  end  of  the  latch,  so  that  the  engagement  with 
the  sleeve  is  terminated,  leaving  the  sleeve  free  to  turn  under  the  power  of  the 
carrying-spring  4S  and  through  the  mechanism  already  described  to  operate 
its  numeral-wheel  through  a  one-tenth  revolution." 

The  inventor,  having  conceived  his  idea  of  improving  his  old  ma- 
chine by  having  the  higher  order  actuators  suspend  the  carry  from  the 
lower  order  wheels,  and  allow  it  to  occur  only  after  the  driving  stroke 
of  the  next  higher  actuator  had  been  made,  drew  a  number  of  specific 
and  one  broad  claim  in  order  to  secure  the  legal  benefit  of  his  inven- 
tion. Each  of  these  claims  contains  five  elements,  the  first  four  being 
substantially  the  same,  and  being  old,  but  the  fifth  represents  the  new 
conception.    Claims  29  and  30  follow  : 

'*29.  The  combination  of  a  series  of  denominational  numeral-whe^,  a  series 
of  column-actuators  operating  said  wheels,  a  series  of  keys  for  each  actuator, 
and  a  carrying  mechanism  for  each  wheel,  and  means  whereby  the  several 
carrying  mechanisms  may  be  temporarily  controlled  by  the  next  higher  actu- 
ators. 
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"30.  The  combination  of  a  series  of  denominational  nnmeral-wheels,  a  series 
of  column-actuators  operating  said  wheels,  a  series  of  keys  for  each  actuator, 
and  a  carrying  mechanism  for  each  wheel,  and  means  whereby  the  actuator  of 
a  higher  denomination  may  delay  the  carrying  from  a  lower  denomination  un- 
til It  has  completed  any  movement  Imparted  to  it  by  the  keys." 

Claim  30  specifically  represents  the  actual  invention  described  in  the 
specification,  and  claim  29  may  be  properly  construed  to  cover  all  varia- 
tions and  equivalents  of  the  five  elements  going  to  make  up  the  real  in- 
vention. 
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The  mechanism  of  the  delaying  latch  of  the  Felt  machine  has  been 
already  described,  in  connection  with  the  patent  drawings.  The  "in- 
ventive concept,"  or  underlying  and  fundsunental  principle  of  the  in- 
vention, was  thus  previously  described  in  the  specifications.  After  re- 
ferring to  his  own  prior  art  machines,  Mr.  Felt  proceeds : 

"A  third  objection  to  this  class  of  calculators  has  been  that  they  are  liable 
to  add  incorrectly  if  the  operator  strikes  two  or  more  keys  of  different  denom- 
inations simultaneously,  because  under  such  circumstances  the  carrying  is 
often  lost  in  the  movement  imparted  directed  to  the  register-wheels  by  the  keyst 
and  by  reason  of  this  fact  it  has  not  heretofore  been  possible  to  operate  the 
machines  by  striking  a  plurality  of  keys  simultaneously;  Obviously  a  machine 
in  which  correct  results  can  be  obtained  by  striking  two  or  more  keys  in  differ- 
ent denominational  series  at  a  time  will  enable  the  c^erator  to  increase  the 
speed  of  his  calculations  very  materially,  and  by  my  present  Invention  I  not 
only  obviate  all  danger  of  miscalculations  from  this  cause,  but  produce  a  ma- 
chine well  adapted  to  permit  the  habitual  striking  simultaneously  of  a  plural- 
ity of  keys." 

"In  order  to  prevent  the  loss  or  swallowing  of  the  carrying  moy^nents  in 
the  other  and  generally  larger  movements  of  the  numeral-wheels  received  from 
the  impulses  of  the  keys,  which  would  occur  if  the  carrying  took  place  simul- 
taneously with  the  key  movements,  I  have  devised  means  whereby  the  opera- 
tion of  the  carrying  mechanism  of  the  different  denominations  is  caused  to 
take  place  between  the  key-strokes  in  the  same  denominaticMis  and  after  such 
strokes  have  been  completed  and  the  numeral-wheels  have  moved  in  accord- 
ance therewith.    This  feature  of  the  invention  will  now  be  set  forth." 

And  the  patentee  then  proceeded  to  describe  the  mechanics  of  the  in- 
vention in  the  words  quoted  on  an  earlier  page. 

[  1  ]  Since  defendant  does  not  use  the  delaying  latch  the  question  is 
thus  presented  as  to  the  effect  of  describing  the  inventive  concept  or 
idea,  claiming  it  as  thus  described,  as  in  counts  28  and  30,  and  then  at- 
tempting to  broaden  it  by  a  more  general  count,  as  in  claim  29.  This 
situation  has  often  come  before  tfie  courts,  and  the  governing  rule 
well  expressed  by  this  court,  and  by  Judge  Colt,  speaking  for  the  Court 
of  Appeals  for  the  First  Circuit.  In  Mossberg  v.  Nutter,  135  Fed. 
95,  99,  68  C.  C.  A.  257,  261,  Judge  Colt  said : 

"In  approaching  a  patent,  we  are  to  look  primarily  at  the  thing  which  the 
inventor  conceived  and  described  in  his  patent,  and  the  claims  are  to  be  inter- 
preted with  this  particular  thing  ever  before  our  eyes.  In  confining  our  atten- 
tion too  exclusively  to  a  critical  examination  of  the  claims,  we  are  apt  to  look 
at  them  as  separate  and  independent  entities,  and  to  lose  sight  of  the  impor- 
tant consideration  that  the  real  invention  Is  to  be  found  in  the  specification  and 
drawings,  and  that  the  language  of  the  claims  Is  to  be  construed  in  the  Ught  of 
what  is  there  shown  and  described.*' 

In  this  court,  in  State  Bank  of  Chicago  v.  Hillman,  180  Fed.  732, 
104  C.  C.  A.  98,  Judge  Grosscup  said: 

"The  question  of  law  presented,  then.  Is  this:  Oan  the  patentee  rightfully  in- 
clude in  his  claims  something  that  does  not  emerge  from  the  description?  Can 
a  patentee  describe  something  to  the  world  in  his  letters  patent  that  means 
just  that  thing  or  its  equivalents  and  nothing  else,  and,  having  claimed  that, 
claim  in  addition  something  not  thus  described  and  not  its  equivalents?  We 
think  not  The  description  is  required  to  set  forth  the  invention  in  such  full, 
clear,  concise,  and  exact  terms  as  to  enable  any  person,  skilled  In  the  art  to 
which  it  appertains,  or  with  which  it  is  most  nearly  connected,  to  make  and 
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use  the  ;3ame ;  and  the  claim  Is  to  enable  the  public  to  know  the  bounds  and 
scope  of  the  invention  *thu8  disclosed' ;  but  *any  claim  which  is  broader  than 
the  described  invention  is  void,  even  where  that  invention  is  valuable,  and 
could  have  supported  a  valuable  claim/  Walker  on  Patents  (4th  Ed.)  §  177, 
citing  Edison  v.  American  Mutoscope  CJo.,  114  Fed.  934,  52  C.  O.  A.  546." 

"There  is  nothing  in  Winans  v.  Denmead,  15  How.  330,  14  L.  Ed.  717.  or  the 
Paper  Bag  Patent  Case,  210  U.  S.  405,  28  Sup.  Ct.  748,  52  L.  Bd.  1122,  brought 
to  our  attention  since  the  argument,  nor  in  any  of  the  rules  of  law  cited  ('that 
the  claims  of  every  patent  should  be  construed,  if  possible,  to  cover  and  pro- 
tect the  actual  invention  made  by  the  patentee,  and  should  not  be  restricted  to 
the  particular  form  of  device  disclosed  in  his  patent,  if  other  forms  may  em- 
body it,'  or  that  the  patentee's  claim  is  the  "measure  of  his  invention," '  or 
that  'where  the  claims  of  a  patent  are  clear  and  unambiguous,  there  ^s  no  room 
for  construction')  that  contravenes  what  has  Just  been  said ;  for  what  is  said 
in  both  of  these  cases,  and  in  all  of  these  rules,  is  based  on  the  fact  that  the 
Inventive  concept  is  disclosed  in  the  description,  whatever  may  have  been  the 
mechanical  form  that  such  concept  subsequently  took.  Certainly  it  was  not 
Intended  by  these  cases  or  these  rules  that  an  inventive  concept,  that  is  sep- 
arate and  apart  from  the  .one  embodied  in  the  description,  should  become  a 
part  of  the  patent  simply  by  being  included  in  the  claims." 

The  Hillman  Case  was  approved  by  this  court  in  Stevens  v.  Mitchell, 
220  Fed.  455,  136  C.  C.  A.  283,  and  the  Supreme  Court  announced  the 
same  doctrine  in  Snow  v.  Lake  Shore  &  M.  S.  R.  Co.,  121  U.  S. 
617,  7  Sup.  Ct.  1343,  30  L.  Ed.  1004.  To  the  same  effect  are  Celluloid 
Co.  v.  Arlington  Co.,  52  Fed.  740,  3  C.  C.  A.  269;  Whitaker  Cement 
Co.  V.  Huntington  Dry  Pulverizer  Co.,  95  Fed.  471,  37  C.  C.  A.  151, 
«d  Jewell  Filter  Co.  v.  Jackson,  140  Fed.  340,  72  C.  C.  A.  304. 

Thus  the  gist  or  spirit  of  the  invention  was  to  cause  the  carry  to 
occur  only  between  actuator  strokes,  and  to  be  held  up  and  delayed 
until  the  next  higher  actuator  has  come  to  rest  after  an  impulse  of 
its  own.  This  is  the  "law  of  the  machine"  and  the  prime  object  of 
the  invention ;  but  the  operation  is  entirely  foreign  to  defendant's  de- 
vice, in  which  the  carry  is  not  delayed,  but  occurs  as  well  during  a 
higher  actuator  movement  as  at  any  other  stage. 

Plaintiff's  position  is  that  claim  29  covers  any  and  all  means  by 
which  the  carrying  mechanism  is  temporarily  controlled  in  any  degree 
by  the  next  higher  actuator;  and  that  unless  this  meaning  be  given 
to  claim  29,  the  latter  cannot  be  distinguished  from  claim  30.  In  sup- 
port of  this  plaintiff's  counsel  appeal  to  the  well-understood  theory  of 
claim  differentiation  described  by  Judge  Baker  in  Lamson  Consolidat- 
ed Store  Service  Co.  v.  Hillman,  123  Fed.  416,  59  C.  C.  A.  510,  to 
the  effect  that  separate  claims  are  not  to  be  construed  as  identical  un- 
less fairly  unavoidable.  "To  construe  claim  8  as  being  the  same  as 
either  claim  10  or  claim  11  would  be  to  declare  claim  8  void  as  a 
duplication.  Such  a  course  should  not  be  pursued  unless  it  cannot  fair- 
ly be  avoided."  Baker,  C.  J.,  in  Kennicott  Co.  v.  Holt  Ice  &  Cold 
Storage  Co.,  230  Fed.  157,  144  C.  C.  A.  455. 

[2]  The  rule  is  of  course  well  established  that  the  courts  will  always 
endeavor  to  distinguish  the  several  claims  of  a  patent,  one  from  an- 
other, and  that  where  a  patent  contains  two  similar  claims  the  differ- 
ence in  the  wording  of  the  two  claims  will  be  given  effect  if  possible, 
and  the  more  broadly  stated  claim  will  be  construed  more  broadly  than 
the  narrowly  stated  claim,  if  it  can  be  done  within  the  limits  of  the 
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patentee's  invention  as  described  in  his  specification  and  illustrated  in 
his  drawings. 

But  this  rule  of  construction  of  patent  claims  is  entirely  subordinate 
to  the  fundamental  and  controlling  rule  that  a  patentee's  broadest  claim 
can  be  no  broader  than  his  actual  invention,  no  matter  how  it  may  be 
expressed  or  what  other  claims  his  patent  may  contain.  When  a  pat- 
entee has  fully  and  clearly  described  his  actual  invention  in  the  specifi- 
cation and  drawings  of  his  patent,  and  has  fully  covered  that  inven- 
tion by  the  broadest  claim  to  monopoly  which  the  law  will  allow  him, 
he  cannot  then,  by  merely  including  in  his  patent  a  more  broadly  or 
more  vaguely  stated  claim,  cover  and  monopolize  something  more  than 
and  different  from  his  real  invention.  Now,  while  it  is  a  very  common 
thing  for  the  courts  to  construe  a  claim  of  a  patent  by  reference  to 
some  other  claim  of  the  same  patent,  and  to  apply  the  rule  of  con- 
struction to  which  plaintiff  refers,  it  is  equally  common  for  the  courts 
to  wholly  disregard  and  ignore  such  rule  of  construction  whenever  it 
comes  into  conflict  with  tfie  fundamental  and  controlling  rule  that  a 
patentee's  claim  can  be  no  broader  than  his  actual  invention,  and  they 
have  not  hesitated  to  hold  a  claim  invalid  where  it  could  not  be  re- 
stricted by  construction  to  the  patentee's  actual  invention  as  disclosed 
in  the  specification  and  drawings  of  his  patent. 

That  is  what  this  court  did  in  the  Hillman  Case,  and  what  was 
done  by  the  Circuit  Court  of  Appeals  of  the  Eighth  Circuit  in  the  Jew- 
ell Filter  Case. 

It  is  also  to  be  noted,  however,  that  there  are  differences  between 
claims  29  and  30,  sufficient  to  so  distinguish  them,  and  to  hold  that  both 
are  valid.  Claim  29  counts  on  control  of  the  "carrying  mechanism" 
by  the  "next  higher  actuator,"  while  claim  30  counts  on  delay  of  the 
"carrying"  by  the  "actuator  of  a  higher  denomination."  It  will  not  do, 
in  this  difficult  and  intricate  matter,  to  make  the  absolute  statement 
that  the  fifth  element  of  both  claims  is  identical. 

Defendanfs  Mechanism.    It  has  been  stated  in  the  opinion  that 

fendant's  mechanism,  which  it  is  now  necessary  to  describe,  does 
not  include  means  for  a  delayed  carry,  or  any  equivalent  mechanism. 
The  object  of  both  constructions  is  to  enable  one  complete  revolution 
of  a  lower  order  numeral-wheel,  say  the  units,  to  transmit  to  the  next 
higher  or  tens  wheel  a  one-step  carry,  or  one-tenth  revolution.  Each 
numeral-wheel  (except  the  first  and  last)  has  a  dual  function.  Each 
is  a  lower  order  wheel  to  its  next  higher  neighbor,  and  a  higher  or- 
der wheel  to  its  next  lower.  Each  must  transmit  the  carrying  im- 
pulse to  the  next  and  receive  it  from  the  lower  one,  and  in  so  doing 
neither  must  interfere  with  the  other. 

In  order  to  do  these  things  rapidly  and  correctly  all  the  mecha- 
nism must  be  connected  like  a  watch  in  the  most  exact  and  perfect 
way,  and  within  a  very  small  space.  Between  the  units  and  tens 
wheels  (also  the  tens  and  hundreds,  etc.)  there  is  placed  a  set  of  small 
cogwheels  or  pinions  which  wind  up  a  spring  in  order  to  make  the 
one-step  carry.  There  is  also  a  cam,  an  escapement,  lever,  catch,  etc. 
So  when  the  units  wheel  turns  from  1  to  9  it  winds  up  the  spring  ready 
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to  be  tripped  when  the  wheel  reaches  the  cipher  position  and  to  turn 
the  tens  wheel  one  step.  Some  device,  also,  must  be  arranged  to  pre- 
vent the  one  step  carry  being  smothered  or  swallowed  up  by  the  larger 
movement  of  the  next  lower  wheel,  as  described  by  Mr.  Felt  in  the 
language  quoted.  Felt  does  this  by  a  ratchet  and  pawl  construction 
and  the  delaying  latch  73  controlled  by  the  next  higher  actuator,  and 
defendant  by  the  transmission  mechanism  referred  to  and  the  planet- 
ary or  differential  gearing  shown  in  the  accompanying  cuts. 

HIGHEB  OBDER  WHEEL  AND  ACTUATOR^DEFENDANTS  CARRYING 

MECHANISM. 


CT0ATOE 
fHKR 
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DEFENDANT'S   DEVICE. 

HioHEB  Obdeb  Aotuatob,  Backstop,  Driving  Pinion,  Pinwheel  and  Ovbb- 

BUNNiNQ  Pawl. 


The  foregoing  drawings  represent  a  planetary  gear  and  some  ad- 
ditional devices  such  as  the  higher  order  actuator,  driving  pinion,  pin- 
wheel,  backstop  and  pawl  to  prevent  overrunning,  all  attached  to  a 
higher  order  numeral-wheel,  the  actuator  shown  being  the  "next  high- 
er" one  referred  to  in  claim  29.  The  sun  gear  is  normally  stationary, 
is  not  turned  by  the  movement  of  the  actuator,  but  only  by  the  car- 
rying spring  attached  to  the  transmission  devices,  and  wound  up  by 
the  movement  of  the  lower  order  wheel  not  shown. 

It  may  be  difficult  to  describe  the  characteristic  motion  of  a  planet 
gearing,  but  it  is  just  like  the  differential  of  an  automobile.  Its  funda- 
mental principle  is  that  a  cogwheel  turned  by  two  other  cogwheels 
moving  simultaneously  will  take  on  the  sum  of  both  movements.    The 
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planetary  movement  has  long  been  well  known,  and  is  an  accelerated 
motion  due  to  force  transmitted  from  two  points  into  one.  That  is, 
when  the  driving  pinion  alone  moves  the  planet  gear  turns.  When  the 
sun  gear  alone  moves  the  planet  gear  also  turns.  When  both  driving 
and  sun  gears  move  together  the  planet  gear  takes  on  a  more  rapid 
motion  as  the  result  of  both,  and  the  planet  gear  is  the  last  step  in 
the  train  which  makes  the  carry  by  turning  the  higher  wheel  one  step. 

Now  as  the  lower  order  wheel  through  the  transmission  and  spring 
turns  the  sun  gear,  and  the  higher  order  actuator  turns  the  driving 
pinion  which  in  turn  drives  the  higher  order  numeral-wheel,  it  is  ob- 
vious that  the  difficulty  described  by  Mr.  Felt  as  the  loss  of  carry 
by  the  swallowing  up  of  one  movement  by  the  other  cannot  occur,  be- 
cause the  planet  gear  will  transmit  to  the  higher  wheel  the  motion  it 
receives  from  the  sim  gear  just  as  well  when  the  numeral-wheel  is 
turning  from  a  key  impulse  given  by  the  actuator  as  it  will  when  the 
actuator  is  at  rest.  When  the  actuator  is  making  its  rising  or  driving 
stroke  it  will  be  seen  that  the  planet  gear  is  being  carried  idly  around 
the  sun  wheel  by  the  internal  gear  N,  If  at  this  time  a  carry  comes 
over  from  the  lower  wheel,  by  the  spring  turning  the  sun  gear  contra- 
clockwise,  this  motion  of  the  sun  gear  will  be  transmitted  through  the 
planet  wheel  by  the  internal  ^ear  N  to  the  numeral-wheel  N^,  and 
move  it  one  step  in  the  opposite  or  clockwise  direction. 

Carry-Control  by  Next  Higher  Actuator,  Claim  29  counts  on 
"means  whereby  the  several  carrying  mechanisms  may  be  temporarily 
controlled  by  the  next  higher  actuators."  So  a  further  question  that 
may  be  thought  material  is  whether  defendant's  carrying  device  is 
within  this  claim.  And  since  claim  29  is  clearly  valid  because  it  was 
new  to  control  the  carrying  operation  by  the  next  higher  actuator,  it 
will  conduce  to  a  better  understanding  of  the  case  to  inquire  whether 
or  to  what  extent  defendant  uses  the  temporary  control  of  claim  29, 
and  if  so  whether  defendant's  carrying  device  is  an  equivalent  of  plain- 
tiff's. 

The  notion  of  control  of  carry  in  the  Burroughs'  device  is  based  up- 
on a  fundamental  principle  applying  to  all  differential  gearing,  which 
is  that  a  pinion  or  cogwheel  placed  between  two  other  cogwheels  can- 
not turn  either  one  unless  the  other  is  either  held  stationary  or  driven 
in  the  proper  direction.  Thus  the  driving  pinion  P  in  the  first  cut 
must  be  held  stationary  or  be  moving  forward  at  the  instant  that  the 
planet  wheel  is  turning  the  numeral-wheel  N^  by  the  influence  of  the 
sun  gear  M^.  The  second  cut  shows  how  this  driving  pinion  is  nor- 
mally held  from  backward  motion  by  the  backstop  pawl  K  when  the 
column-actuator  F^  is  making  its  downward  movement,  also  how  the 
backstop  will  ride  over  the  pinwheel  when  moved  clockwise  by  the 
upward  or  driving  stroke  of  the  actuator.  Those  who  understand  au- 
tomobile operation  will  know  why  the  driving  pinion  cannot  be  allow- 
ed to  turn  backward  while  the  planet  gear  is  being  operated  by  the 
sun  gear.  When  a  car  is  coasting  down  hill,  in  gear,  but  with  the  spark 
turned  off,  the  movement  of  the  hind  wheels  is  propelling  the  engine 
through  the  differential  and  main  shaft.  Ehiring  this  operation,  if  one 
of  the  hind  wheels  should  leave  the  ground  while  rounding  a  curve 
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the  engine  would  stop,  because  it  is  absolutely  necessary  that  both 
wheels  shall  be  on  the  road,  or  the  differential  pinion,  corresponding 
to  the  planet  gear,  will  idle  about  the  large  gear  wheels  connected  with 
the  rear  axle  shafts  in  the  differential,  and  exercise  no  driving  power 
on  the  main  transmission  shaft.  The  same  thing  happens  if  one  wheel 
of  the  car  is  lifted  from  the  ground  and  turned  by  hand.  This  will 
operate  the  engine  if  sufficient  force  be  used,  but  if  both  wheels  are 
off  the  engine  will  not  turn  over.  This  illustrates  the  point  that  the 
driving  gear  must  either  be  stationary  or  held  from  backward  move- 
ment while  a  carry  is  being  made. 

Bearing  this  in  mind,  the  cut  may  be  explained  by  saying  that  the 
actuator  shown  is  the  "next  higher"  one  in  mesh  with  a  gear  wheel 
not  shown,  and  which  is  supposed  to  be  rising  and  making  its  driving 
stroke  at  the  exact  instant  when  a  carry  is  coming  over  from  the  lower 
order  wheel.  In  the  cut,  however,  the  parts  are  shown  in  their  normal, 
inactive  position.  The  pinwheel  and  driving  gear  are  held  from  back- 
ward movement  by  the  backstop  K  pressed  against  the  pinwheel  by 
its  spring,  and  from  forward  movement  by  the  actuator  itself.  The 
driving  gear  and  pinwheel  are  rigidly  connected. 

Suppose  now  the  actuator  is  depressed  by  its  own  key-movement. 
The  latch  /  will  be  pulled  by  its  spring  downward  away  from  its  reg- 
istry with  the  pinwheel,  and  thus  allow  forward  movement  of  the  pin- 
wheel and  driving  gear,  but  which  are  still  held  from  backward  move- 
ment by  the  backstop  K.  So  if  a  carry  is  coming  over  during  the  de- 
scending or  idle  stroke  of  the  actuator,  it  will  be  properly  made,  be- 
cause the  driving  gear  is  "on  the  ground,"  held  immobile  by  its  back- 
stop. But  when  the  actuator  begins  its  upward  or  driving  stroke  the 
backstop,  by  the  turning  forward  of  the  pinwheel,  is  made  to  slide 
over  the  cogs  or  pins  and  thus  prevented  from  holding  back  the  driv- 
ing gear.  Of  course  such  gear  cannot  be  held  back  and  go  forward 
under  the  lead  of  the  actuator  at  one  and  the  same  time.  It  is  at  this 
instant  of  a  rising  actuator  that  the  latter  is  said  to  temporarily  con- 
trol a  carry  if  one  then  happens  to  be  coming  over. 

By  referring  to  the  diagram  the  operation  of  a  driving  or  rising 
stroke  may  be  clearing  understood.  The  actuator  forces  the  backstop 
out  of  commission  and  itself  steadies  and  holds  firm  the  pinwheel  and 
attached  driving  pinion  by  pushing  them  forward.  It  is  like  the  pilot 
assuming  the  wheel  on  an  incoming  steamship ;  he  takes  control  from 
the  helmsman  and  assumes  it  himself.  So  it  is  plain  that  it  is  accurate 
to  say  that  when  both  K  and  /  are  out  of  commission  during  the  driv- 
ing stroke  the  only  thing  which  can  steady  the  driving  gear  is  the 
actuator,  and  if  at  this  instant  a  carry  is  made  the  actuator,  by  push- 
ing the  driving  gear  forward,  prevents  it  from  going  backward,  and 
so  in  a  sense  "temporarily  controls  the  carrying  mechanism."  But  this 
is  manifestly  quite  a  different  control  from  that  positive  prevention  of 
a  stroke  which  occurs  when  plaintiffs  latch  7S  is  made  to  absolutely 
tie  up  the  carrying  mechanism  until  the  rising  actuator  stroke  is  com- 
pleted. 

We  have  not  lost  sight  of  defendant's  argument  that  the  Burroughs' 
higher  order  actuators  do  not  prevent  loss  of  carry,  but  in  that  con- 
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nection  we  are  satisfied,  even  if  the  argument  is  sound,  that  these 
actuators  do  "temporarily  control"  the  carry  in  the  sense  that  they 
prevent  the  driving  pinion  from  going  backward  by  the  operation  of 
driving  it  forward. 

The  case  is  thus  brought  squarely  within  the  rule  of  the  Hillman 
Case  that  when  an  inventor  has  described  and  claimed  his  real  inven- 
tion he  cannot  add  to  it  by  adding  a  broader  claim.  Felt's  fundamental 
idea  was  the  delayed  carry  temporarily  governed  by  the  next  higher 
actuator  descending  and  putting  in  operation  the  delaying  latch  7S. 
This  he  described  most  clearly,  and  fully  covered  in  claims  22  to  28  and 
30.  He  could  not  by  another  claim  cover  a  distinct  inventive  idea, 
not  described  or  even  intimated  in  his  specifications  as  his  conception, 
namely,  the  concept  used  by  defendant,  of  the  nondelayed,  simultane- 
ous carry,  even  though  both  operations  are  individualized  to  the  next 
higher  actuator.  The  inventive  notion  of  a  nondelayed  simultaneous 
carry  is  contained  in  the  prior  art  patents  of  Cook,  No.  503,946  and 
Webster,  484,887,  but  as  individualized  to  the  next  higher  actuator  it 
is  not  actually  used  by  either  one.  Felt  was  the  first  to  bring  into  ac- 
tual use  this  individualized  control,  with  a  highly  beneficial  result  in 
securing  the  duplex  key-action  and  fluidity  of  key  movement  above  re- 
ferred to.  But  this  individualization  of  the  control  was  expressly  con- 
fined by  him  to  control  through  delaying  mechanism,  as  an  improve- 
ment on  his  own  older  machine,  in  which  simultaneous  striking  of 
the  keys,  either  in  unison  or  overlapping,  was  impossible  without  loss 
of  carry.  That  was  his  invention :  there  is  nothing  even  to  suggest  that 
the  actual  invention  was  broader  than  the  invention  as  described  by 
him  in  his  patent,  unless  it  be  the  language  of  claim  29.  And  this 
claim,  fairly  construed,  both  independently  and  as  compared  with  the 
language  of  the  other  claims,  does  not  support  the  broader  construction. 
While  the  inventor  must  have  all  due  credit,  if,  as  we  hold,  his  real 
invention  is  not  used  by  the  defendant,  there  can  be  no  infringement. 

Stop  Device  Claims,  1-10  and  16-21,  No,  762,620.  At  the  reargii- 
ment  it  was  thought  that  aside  from  claim  29  of  the  first  patent  in 
suit  there  was  no  infringement,  on  the  theory  that  both  parties  were 
equally  entitled  to  improve  upon  the  old  Felt  machine,  and  that  each 
had  done  so  in  its  own  way.  As  these  stop  mechanisms  are  quite 
complicated  it  will  be  enough  to  compare  the  most  limited  of  the  re- 
spective claims  of  the  Felt  and  Horton  patents. 

Felt  claim  3: 

"The  combination  with  the  keys  and  the  column-actuator  operated  by  the 
keys  and  provided  with  coarse  spaced  teeth,  projections  or  shoulders,  of  two 
hinged  levers  arranged  alongside  of  the  actuator,  one  adapted  to  be  depressed 
by  the  odd  keys  and  the  other  by  the  even  keys,  and  two  pivoted  stop  devices 
adapted  to  be  swung  each  by  one  of  the  levers,  and  thereby  to  be  forced  into 
engagement  with  said  shoulders,  the  acting  portions  of  said  devices  being 
located  in  different  planes  so  that  one  may  engage  later  than  the  other." 

Horton  claim  10: 

"In  a  machine  of  the  character  described  the  combination  of  an  adding 
wheel ;  an  actuator  lever  therefor  having  two  confronting  series  of  shoulders, 
those  of  one  series  staggered  with  relation  to  those  of  the  other;  a  swinging 
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Stop  adapted  to  engage  said  shoulders;  a  bar  connected  to  said  stop  and 
having  two  series  of  cams,  those  of  one  series  alternating  with  those  of  the 
other  and  oppositely  Inclined  relative  thereto;  a  series  of  depresslble  keys  to 
act  upon  the  lever  different  distances  from  Its  pivot  and  having  studs  to  act 
upon  the  cams  of  said  bar,  the  odd  keys  acting  upon  one  series  of  said  cams 
to  swing  the  stop  one  way,  and  the  even  keys  acting  upon  the  other 
series  of  cams  to  swing  the  stop  the  other  way;  and  a  spring  applied  to  the 
stop  to  centralize  It" 

Comparing  the  two  devices  one  has  five  stop  shoulders  and  two 
stops,  and  the  other  nine  stop  shoulders  and  one  stop.  One  has  two 
hinged  levers  or  catches  and  the  other  a  hinged  bar.  Defendant's 
device  is  the  more  simple  and  easy  to  understand.  The  only  inven- 
tion shown  in  either  device  is  in  decreasing  the  number  of  shoulders 
and  increasing  their  size,  and  in  this  respect  defendant  employs  dif- 
ferent means  and  operation.  Each  party  is  entitled  to  its  own  form. 
The  devices  differ  in  principle,  operation,  mechanical  construction  and 
arrangement  of  parts,  and  there  is  no  infringement. 

Other  Stop  Devices,  Claims  11-15,  38,  30,  63,  No.  762,520.  The 
devices  referred  to  are  the  two  pivoted  stop  devices  referred  to  under 
the  preceding  division  for  stopping  the  downward  movement  of  the 
actuator,  a  rod  across  the  machine  for  stopping  its  upward  movement, 
and  a  spring  latch  timed  to  prevent  overrun  of  the  numeral-wheels 
after  the  rod  had  arrested  the  upstrokes.  The  arrangement  of  stops 
is  simply  a  matter  of  mechanical  skill,  and  there  could  be  no  invention 
except  in  the  precise  form  employed.  The  prior  art  abounds  in  all 
kinds  of  stop  devices,  and  there  is  a  mere  change  of  form  from  the  first 
Felt  patent,  now  expired.  Defendant  does  not  use  just  the  same  com- 
bination, and  does  not  infringe.  Claims  relating  to  other  stops  are  40, 
41,  63,  70,  71  and  73,  but  they  all  stand  on  similar  grounds,  being  sim- 
ply specific  arrangements  requiring  mechanical  skiU  only.  The  claims 
are  narrowly  valid  but  not  infringed. 

Canceling  or  Zero  Claims,  Patents  No.  767,107,  and  960,628.  These 
claims  relate  to  the  process  of  ''clearing  the  machine"  by  swinging  a 
lever  forward  and  back,  known  as  canceling  or  zeroizing,  by  which  all 
the  numeral-wheels  are  lined  up  with  the  cipher  of  each  uppermost. 
The  two  devices  are  shown  in  the  first  diagram  on  an  earlier  page, 
being  Comparative  Drawing  No.  22.  All  the  column-actuators  move 
in  plaintiff's  machine,  but  only  the  units  actuator  in  defendant's,  and 
the  mechanism  is  different,  as  well  as  mode  of  operation  in  other  re- 
spects. Canceling  mechanism  is  old,  and  is  found  in  Felt's  prior 
art  machines.    No  infringement  of  these  patents  is  shown. 

Claims  7,  8,  and  16,  No.  762,621.  These  claims  cover  the  carrying 
springs  described  in  the  discussion  on  claim  29,  in  combination  with 
their  numeral-wheels,  which  are  being  constantly  revolved  against  the 
tension  of  the  spring,  and  restrained  by  it.  This  patent  was  not  men- 
tioned on  the  oral  reargument.  It  is  simply  an  ingenious  triplex  coiled 
spring,  required  by  the  necessity  of  storing  carrying  power.  Defendant 
does  not  use  it  or  anything  like  it 

Claim  I9,  No  762,621.  This  claim  relates  to  plaintiff's  numeral- 
wheel  with  a  celluloid  face.  Defendant's  wheel  is  quite  different  The 
celluloid  face  element  is  not  insisted  on  by  plaintiff. 
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The  decree  appealed  from  is  reversed,  with  direction  to  enter  a 
decree  sustaining  all  claims  in  suit  but  finding  them  not  infringed,  with 
costs. 

Reversed. 


(243  Fed.  877) 

ROBERT  et  aL  v.  KREMENTZ. 

(Circuit  Court  of  Appeals,  Third  Circuit      July  6,  1917.) 

No.  2243. 

1.  Patents  ^=>328 — Reissue — ^Validity — Match  Box. 

The  Dodge  reissue  patent.  No.  12,290  (original  No.  749,539),  for  a  match 
box  designed  to  hold  a  book  or  comb  of  matches,  having  an  open  face  with 
a  hinged  cover  and  a  holding  piece  at  one  end  for  folding  the  package, 
with  an  opening  therein  through  which  the  matches  may  be  Ignited  on 
the  friction  material  of  the  package,  while  applied  for  and  granted  for 
broadening  the  claims  of  the  original  patent,  Is  valid,  as  within  the  In- 
vention described  In  the  specification,  the  essence  of  which  Is  In  the  means 
for  engaging  and  holding  the  exposed  match  comb;   also  held  Infringed. 

2.  Patents  ^=5>136 — Reissues — Inadvebtencb  ob  Mistake. 

The  failure  of  a  patentee  to  apply  for  claims  sufficiently  broad  to  cover 
his  Invention,  In  the  absence  of  any  fraudulent  Intention,  Is  an  Inadvert- 
ence or  mistake,  which  will  authorize  a  reissue. 

3.  Patents    ^=s>142 — ^Reissue — ^Acquiescenok    in   RBJEcnoN    op   Original 

Claims. 

The  acquiescence  by  a  patentee  in  the  rejection  of  claims,  which  are  for 
but  a  part  of  his  invention,  does  not  estop  him  from  obtaining  by  a  re- 
issue claims  for  another  and  different  part 

Appeal  from  the  District  Court  of  the  United  States  for  the  EHs- 
trict  of  New  Jersey;  John  Rellstab,  Judge. 

Suit  in  equity  by  Samuel  Robert,  trading  as  the  A.  R.  T.  Manu- 
facturing Company,  and  Harold  A.  Dodge,  against  George  Krementz 
trading  as  Krementz  &  Co.  Decree  for  defendant,  and  complainants 
appeal.     Reversed. 

For  opinion  below,  see  232  Fed.  876. 

James  H.  Griffin,  of  New  York  City,  for  appellants. 
Seward  Davis,  of  New  York  City,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Ciraiit 
Judges. 

WOOLLEY,  Circuit  Judge.  The  bill  charged  infringement  of 
claims  5  and  10  of  Reissued  Letters  Patent  No.  12,290  to  H.  A.  Dodge 
for  a  match  box.  The  District  Court,  while  of  opinion  that  infringe- 
ment must  be  found  if  the  claims  are  valid,  dismissed  the  bill  on  the 
ground  that  claims  5  and  10  of  the  reissue  are  substantially  the  same 
as  rejected  claims  1  and  2  of  the  application  for  the  original  patent 
(Serial  No.  162,236— Letters  Patent  No.  749,539);  and  that  in  ac- 
quiescing in  their  rejection  from  the  original,  the  patentee  is  preclud- 
ed from  asserting  them  in  the  reissue. 

As  viewed  by  the  District  Court,  the  case  does  not  present  the 

^ss>FoT  other  casae  ■«•  same  topic  ft  KBY-NUMBBR  in  all  Kex-Numberad  DlgeeU  ft  Indexei 
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broad  question  of  "power  to  enlarge  inadequate  claims  by  a  reissue,  but 
the  more  limited  one  of  overcoming  by  a  reissue  the  error  of  ac- 
quiescing in  the  decision  of  the  Commissioner  of  Patents  that  the 
patentee  was  entitled  only  to  a  narrower  claim."  We  are  inclined  to  the 
opinion  that  the  case  presents  both  questions.  The  reissue  was  sought 
admittedly  for  the  purpose  of  obtaining  enlarged  claims  and  was  grant- 
ed with  claims  enlarged  concededly  for  the  purpose  of  awarding  a 
patent  commensurate  with  the  invention,  as  stated  by  the  Examiners- 
in-Chief  when  reversing  on  appeal  the  decision  of  the  Examiner  dis- 
allowing the  claims.  In  order,  therefore,  to  determine  the  validity  of 
the  broad  claims  of  the  Reissued  Letters  Patent  sued  upon,  we  must 
first  determine  whether  they  are  for  the  invention  of  the  original  pat- 
ent Powder  Co.  v.  Powder  Works,  98  U.  S.  126;  Topliff  v.  Topliff, 
infra.  If  they  are,  we  may  then  determine  the  questions  upon  which 
the  case  turned  in  the  District  Court,  whether  the  rejected  claims 
were  similarly  for  the  invention  of  the  patent  and  were  the  same  in 
scope  as  the  reissue  claims,  and  whether  in  acquiescing  in  their  re- 
jection the  patentee  lost  his  right  to  a  patent  for  his  invention.  We 
must  therefore  inquire  into  the  character  of  the  invention  and  into 
the  scope  of  the  claims  rejected,  accepted  and  reissued,  with  reference 
to  the  invention. 

[1]  The  invention  of  the  patent  is  a  match  box,  designed  especial- 
ly to  hold  "book  matches"  or  the  familiar  comb  of  paper  safety  match- 
es, and,  because  of  its  simplicity  and  cheapness,  well  adapted  to  ad- 
vertising purposes.  Within  its  limited  field  the  invention  is  a  pioneer, 
as  it  appears  to  be  the  first  box  designed  and  used  to  hold  book  match- 
es, notwithstanding  matches  of  that  type  had  been  extensively  made 
and  used  for  many  years  before  the  date  of  the  patent.  Its  novelty 
cannot  be  questioned;  its  extensive  use  and  popularity  (being  made 
by  the  million)  argue  its  patentability.  Topliff  v.  Topliff,  145  U.  S. 
156,  12  Sup.  Ct.  825,  36  L.  Ed.  858;   NeiU  v.  Kinney,  239  Fed.  309, 

152  C.  C.  A.  297. 

The  specification  of  the  original  discloses  a  structure  designed  to 
hold  matches  of  the  comb  type,  and  no  other.  It  is  preferably  tapered 
so  as  to  conform  to  the  wedge  shape  of  a  match  comb,  and  is  con- 
structed to  engage  the  clip  or  base  of  the  comb  in  a  way  to  hold  the 
comb  in  the  box  and  leave  exposed  its  strands  of  matches  and  fric- 
tional  surface.  The  engaging  means  or  "holding  piece,"  as  diagram- 
matically  shown  in  the  original,  is  a  continuation  of  the  metal  back 
of  the  box  turned  over  the  front  a  short  distance.  Upon  this  specifica- 
tion the  patentee  applied  for  the  following  claims : 

*'l.  A  match  box  comprising  a  back,  baying  tumed-up  lips  to  afford  side  and 
end  portions  for  the  body  of  the  l>ox,  and  havihg,  integral  with  the  end  por- 
tion, a  turned-over  holding  piece  adapted  to  partly  overlie  a  package  of 
matches,  and  which  holding-piece  is  provided  uHth  an  opening  throuifh  ichich 
the  matches  may  he  ignited  on  the  friction  material  of  the  package,  said  box 
being  provided  with  a  suitable  lid. 

**2,  A  match  box  provided  with  a  hinged  lid  at  one  end  and  being  formed 
deeper  at  the  end  where  the  lid  is  hinged  than  at  its  opposite  end,  so  as  to 
be  adapted  to  hold  a  package  of  paper  matches,  and  the  said  box  having  at 
its  end  opposite  the  hinge  of  the  lid,  a  holding-piece,  as  d,  adapted  to 
partly  overlie  a  package  of  matches  contained  by  the  box." 
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These  claims  were  cancelled  on  references  (principally  Mortimer,  No. 
185,123 — 1876)  showing  match  boxes  designed  not  to  carry  match 
combs  but  to  carry  loose  individual  matches.  These  boxes  had  a  hold- 
ing-piece in  the  sense  of  a  front  high  enough  to  hold  the  matches  from 
toppling  out,  and  not  in  the  sense  of  fastening  or  engaging  the  matches 
in  tfie  box.  To  meet  these  references  the  Patent  Office  canceled  the 
original  claims  of  the  application  and  substituted  for  them  claims  of 
the  patent,  as  follows: 

"1.  A  match  box  comprising  a  back  having  tumed-up  lips  to  afford  side 
and  end  portions  for  the  body  of  the  box,  and  having,  integral  with  the  end 
portion,  a  tumed-over  holding  piece  adapted  to  partly  overUe  a  package  of 
matches,  said  holding-piece  having  its  central  portion  open  to  provide  an 
aperture  through  which  the  matches  may  be  ignited  on  the  friction  material 
of  the  package,  and  said  box  being  provided  with  a  suitable  hinged  lid. 

**2,  A  match  box  provided  with  a  hinged  lid  at  one  end  and  being  formed 
deeper  at  the  end  where  the  lid  is  hinged  than  at  its  opposite  end,  so  as  to  be 
adapted  to  hold  a  package  of  paper  matches,  and  the  said  box  having,  at  its 
end  opposite  the  hinge  of  the  lid,  a  holding-piece,  as  d,  adapted  to  partly  overlie 
a  package  of  matches  contained  by  the  box,  said  holding-piece  haviyig  its  cen- 
tral portion  cut  away  to  provide  an  opening  through  which  the  matches  may  be 
ignited  <hi  the  friction  material  of  the  package." 

In  this  cancellation  and  substitution  the  patentee  acquiesced. 

The  only  difference  we  discern  between  the  two  sets  of  claims  is  in 
the  location  of  the  opening  in  the  holding-piece  through  which  matches 
may  be  ignited  on  the  friction  material  of  the  comb ;  the  original  claims 
make  no  reference  to  its  location,  while  the  substituted  claims  prescribe 
a  central  location. 

The  patentee  soon  realized  that  his  claims  did  not  cover  his  in- 
vention, so  within  less  than  two  months  from  the  grant  of  the  patent 
he  filed  an  application  for  reissue  based  upon  the  specification  of  the 
original  patent,  with  amendments  that  did  little  more  than  emphasize 
the  fact  that  the  essence  of  the  patent  lay  in  the  means  for  engaging 
and  retaining  the  exposed  match  comb.  Claims  1  and  2  of  the  ap- 
plication for  reissue  were  the  same  as  allowed  claims  1  and  2  of  the 
original,  showing  a  holding-piece  with  a  central  opening.  Claims  3 
to  10  were  new  and  broad.  Claims  5  and  10  (the  claims  here  in  is- 
sue) did  not  deal  with  and  therefore  were  not  limited  to  a  holding- 
piece  with  an  opening,  but  concerned  a  match-retaining  and  engaging 
flange  at  one  end  of  the  box,  permissibly  extending  from  the  sides, 
leaving  the  matches  and  f rictional  material  exposed  as  before.  They 
were : 

"5.  A  match  box  having  a  solid  back,  a  tumed-up  end  member  rigid  there- 
with, two  side  members  also  rigid  with  said  back,  substantially  the  entire 
front  of  said  box  being  open,  a  match  retaining  and  engaging  flange  arranged 
near  one  end  of  the  box  to  hold  a  package  of  matches  exposed  to  view  through 
the  open  front,  and  a  cover  pivoted  to  the  box  and  arranged  to  cover  the 
open  front" 

'*10.  A  match  box  provided  with  a  back,  and  end  member  and  two  side  mem- 
bers rigid  and  integral  with  said  back,  substantially  the  entire  front  of  said 
box  being  open,  a  cover  hinged  near  one  end  of  the  box,  and  means  near  the 
end  of  the  box  opposite  the  cover-hinge  for  engaging  and  retaining  a  comb 
of  matches,  whereby  the  entire  comb  of  matches  is  exposed  when  the  cover  is 
opened  and  individual  matches  may  be  detached  without  disturbing  the  comb." 
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After  various  amendments  and  much  official  correspondence,  claims 
3  to  1<9  were  rejected  by  the  Examiner  on  the  ground  that  certain  of 
them  were  anticipated  by  prior  patents,  and  certain  others  (interpreted 
in  the  light  of  the  specification)  were  the  same  in  substance  as  the 
claims  presented  in  the  original  application  and  rejected;  and  that 
there  was  no  "inadvertence,  accident  or  mistake"  in  securing  the  lim- 
ited original  claims  of  the  patent  upon  which  an  application  for  a  re- 
issue of  broader  claims  could  be  predicated.  An  appeal  was  taken, 
in  which  the  Examiners-in-Chief  reversed  the  entire  decision  of  the 
Examiner  upon  reasoning  that  was  exactly  the  opposite  of  his,  and 
established  the  claims  now  contained  in  the  Reissued  Letters  Patent. 
They  stated  that  the  Examiner,  in  finding  there  was  no  inadvertence 
in  securing  the  original  claims  of  the  patent,  was  clearly  in  error,  and 
held  that  none  of  the  appealed  claims  is  the  same  in  scope  as  orig- 
inal claim  2  (and  inferentially  original  claim  1).  In  so  holding  the 
Examiners-in-Chief  said : 

"They  are  all  broader  in  some  respects  or  narrower  in  others.  •  •  •  It 
is  very  apparent  from  a  study  of  all  the  references  cited  that  while  many  of 
the  features  of  the  appellant's  device  are  shown  to  be  old,  no  one  of  them  nor 
all  of  them  taken  together  is  sufficient  to  anticipate  the  appellant's'  device.  It 
is  as  far  as  this  record  shows,  the  first  device  in  which  a  package  or  comb  of 
matches  can  be  conveniently  held  and  used,  and  this  is  due  to  the  features  of 
the  retaining  and  engtiging  means  arranged  near  one  end  of  the  box  and  the 
front  of  the  box  bcitig  open  substantially  its  entire  length.  Each  of  the  claims 
now  appealed  contains  these  features." 

It  should  be  kept  in  mind  that  an  arrangement  for  holding  a  comb 
of  matches  in  a  box  with  its  front  open  substantially  its  entire  length 
to  permit  access  to  the  comb,  disengagement  of  matches  and  ignition 
on  its  friction  piece  is  the  essence  of  the  invention.  The  claims  of  the 
reissue  were  allowed  by  the  Examiners-in-Chief  on  the  ground  that 
they  were  within  this  conception  of  the  invention  as  disclosed  by  the 
original  specification. 

The  law  of  reissue  when  within  the  invention  is  well  settled.  This 
court  has  said  (Nu  Bonp  Corset  Co.  v.  Spirella  Co.,  183  Fed.  984,  985, 
106  C.  C.  A.  324,  325): 

"If  a  patentee  discloses  in  his  specification  an  invention  not  sufficiently  cov- 
ered by  the  claims  of  his  patent,  he  may,  if  the  limited  character  of  the  claim 
is  the  result  of  inadvertence,  accident,  or  mistake,  surrender  his  patent  and 
apply  for  a  reissue,  with  a  claim  or  claims  sufficiently  definite  and  exact  to 
cover  the  whole  of  his  invention,'* 

This  statement  of  the  law.  is  in  harmony  with  the  cases  generally 
upon  the  subject  of  broadening  claims  by  patent  reissues.  The  lead- 
ing case  probably  is  Topliff  v.  Topliflf,  145  U.  S.  156,  164,  12  Sup.  Ct. 
825,  831  (36  L.  Ed.  658)  in  which  the  Supreme  Court  stated: 

**It  may  be  regarded  as  the  settled  rule  of  this  court  that  the  power  to 
reissue  may  be  exercised  when  the  patent  is  inoperative  by  reason  of  the 
fact  that  the  specification  as  originally  drawn  was  defective  or  insufficient, 
or  the  claims  xoere  narrower  than  the  actual  invention  of  the  patentee,  pro- 
vided the  error  has  arisen  from  Inadvertence  or  mistake,  and  the  patentee  is 
guilty  of  no  fraud  or  deception;  but  that  such  reissues  are  subject  to  the 
following  qualifications: 

"First.  That  it  shall  be  for  the  same  invention  as  the  original  patent,  as 
such  invention  appears  from  the  specification  and  claims  of  such  originaL 
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"Second.  That  due  diligence  must  be  exercised  in  discovering  the  mistake  in 
the  original  patent,  and  that,  if  it  be  sought  for  the  purpose  of  enlarging  the 
claim,  the  lapse  of  two  years  will  ordinarily,  though  not  always,  be  treated  as 
evidence  of  an  abandonment  of  the  new  matter  to  the  public.  •  ♦  ♦  To 
hold  that  a  patent  can  never  be  reissued  for  an  enlarged  claim  would  be  not 
only  to  override  the  obvious  intent  of  the  statute,  but  would  operate  in  many 
cases  with  great  hardship  upon  the  patentee.  *  «  «  The  object  of  the 
patent  law  is  to  secure  to  iBventors  a  monopoly  of  what  they  have  actually 
invented  or  discovered,  asd  it  ought  not  to  be  defeated  by  a  too  strict  and 
technical  adherence  to  the  letter  of  the  statute,  or  by  the  application  of  arti- 
ficial rules  of  interpretation." 

Testing  the  validity  of  reissue  claims  5  and  10  by  these  rules  of 
law,  we  find  ourselves  in  full  accord  with  the  ruling  of  the  Examiners- 
in-Chief.  These  claims,  though  broader  than  the  original  and  re- 
jected claims,  are  nevertheless  for  the  invention  shown  in  the  original 
specification.  They  would  have  been  quite  as  much  in  place  in  the 
original  as  in  the  reissue.  The  patentee  thus  met  the  first  requisite 
for  a  valid  reissue.  TopliflF  v.  Topliff,  supra.  Being  entitled  to  a 
patent  for  his  invention  and  having  failed  to  obtain  it  by  original,  has 
the  patentee  done  anything  which  prevented  him  obtaining  it  by  re- 
issue ? 

[2]  There  is  no  evidence  that  in  making  claims  of  the  limited  char- 
acter of  the  original,  the  patentee  was  actuated  by  fraud  or  deception. 
Topliff  v.  TopliflF,  supra.  There  is  evidence  that  on  discovering  his 
mistake  of  asking  for  claims  narrower  than  his  invention,  he  was 
abundantly  diligent  in  attempting  to  rectify  it  by  an  application  for 
reissue.  Topliff  v.  Topliflf,  supra.  There  is  no  suggestion  that  rights 
of  others  had  intervened  between  the  grant  of  the  patent  and  the 
application  for  reissue.  Miller  v.  Brass  Co.,  104  U.  S*  350,  26  L. 
Ed.  783.  Thus  far  the  patentee  conformed  to  the  rules.  Was  the 
patentee's  failure  to  apply  for  claims  sufficiently  broad  to  cover  his 
invention  an  inadvertence  or  mistake  within  the  meaning  of  the  Re- 
issue Statute  ?  Upon  this  point  it  was  said  in  Crown  Cork  &  Seal  Co. 
v.  Aluminum  Stopper  Co.,  106  Fed.  845,  853,  48  C.  C.  A.  72,  79: 

"A  rerlew  of  the  earlier  decisions  of  the  Supreme  Court  wouW  seem  to  show 
that  by  'defectire  or  insufficient  specifications*  was  meant  any  failure  either 
to  describe  or  claim  the  complete  invention  upon  which  the  application  for  the 
patent  was  founded,  and  that  ^inadvertence  or  mistake'  was  used  in  antithesis 
to  fraudulent  intent,  and  that  the  right  to  reissue  depends  upon  any  failure  to 
make  specifications  and  claims  legally  adequate  to  their  purpose,  if  due  to  any 
cause  except  an  Intention  to  deceive." 

In  Toledo  Computing  Scale  Co.  v.  Moneyweight  Scale  Co.  (C.  C.) 
178  Fed.  557,  559,  the  court  said: 

* 'Mistake  or  inadvertence  making  a  patent  inoperative  or  invalid  may  bo 
that  of  the  patentee  or  his  solicitor,  either  in  preparing  the  specification  or 
claims.  If  the  solicitor  fails  to  understand  and  properly  describe  or  claim 
the  real  invention,  by  making  claims  so  broad  as  to  be  anticipated,  or  so  nar- 
row as  to  be  inoperative,  this  is  such  mistake  as  to  authorize  a  reissue,  if 
authorized  on  other  grounds.    Topliff  v.  Topliff." 

It  has  been  generally  held  that  inability  of  solicitors  of  a  patentee 
to  put  claims  into  a  form  that  covers  the  real  invention  constitutes 
a  case  of  inadvertence  authorizing  a  reissue,  and  in  such  case  the 
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abandonment  of  such  claims  on  their  rejection  by  the  Patent  Office 
is  not  an  abandonment  of  the  invention  and  does  not  preclude  a  re- 
issue and  the  substitution  of  claims  which  properly  cover  it  Toledo 
Computing  Scale  Co.  v.  Moneyweight  Scale  Co.  (C.  C)  178  Fed.  557. 

This  kind  of  mistake  or  inadvertence  the  patentee  claims  was  made 
in  his  case.  In  this  we  agree  with  him  and  with  the  Examiners-in- 
Chief.  We  are  therefore  of  opinion  that  the  patentee  was  entitled  to 
a  reissue,  and  that  claims  5  and  10  of  the  reissue  are  valid — ^unless 
the  patentee  is  estopped  from  asserting  them  because  of  his  acquies- 
cence in  the  rejection  of  claims  for  the  same  invention  and  of  similar 
scope  when  applying  for  his  original  patent. 

[3]  Having  determined  that  claims  5  and  10  of  the  reissue  are  for 
the  invention  of  the  patent,  we  must  inquire  whether  rejected  claims 
1  and  2  were  also  for  the  same  invention,  in  order  to  decide  the  ques- 
tion of  estoppel. 

The  rule  is  well  established  that  an  inventor  who  acquiesces  in  the 
rejection  by  the  Patent  Office  of  his  claim  in  one  form  and  accepts 
a  patent  for  the  same  thing  but  with  the  claim  changed  so  as  to  cor- 
respond with  the  views  of  that  office,  is  estopped  to  claim  the  benefit 
of  the  rejected  claim.  Morgan  Envelope  Co.  v.  Albany  Paper  Co., 
152  U.  S.  425,  429,  14  Sup.  Ct.  627,  38  L.  Ed.  500;  Leggctt  v.  Avery, 
101  U.  S.  256,  25  L.  Ed.  865;  Crawford  v.  Heysingcr,  123  U.  S. 
589,  606,  8  Sup.  Ct.  399,  31  L.  Ed.  269;  Union  Metallic  Cartridge 
Co.  v.  United  States  Cartridge  Co.,  112  U.  S.  624,  5  Sup.  Ct.  475,  28 
Lr.  Ed.  828;  Phoenix  Caster  Co.  v.  Spiegel,  133  U.  S.  360,  368,  10 
Sup.  Ct.  409,  33  L.  Ed.  663.  But  he  is  not  estopped  by  his  acquies- 
cence in  the  rejection  of  the  claim  asked  for  to  make  a  claim  by  re- 
issue for  something  he  had  not  asked  for  and  which  had  not  been  re- 
fused by  the  Patent  Office. 

Were  rejected  claims  1  and  2  for  the  same  thing  as  reissue  claims 
5  and  10? 

Claims  1  and  2  aa  applied  for  in  the  original,  dealt  with  a  holding- 
piece  of  the  match  box  and  were  rejected  upon  references  because  they 
did  not  designate  the  location  of  an  opening  in  the  holding-piece. 
Substituted  claims  1  and  2  differed  from  rejected  claims  1  and  2  by 
prescribing  the  location  of  the  opening.  None  of  these  claims  em- 
braced or  emphasized  the  capital  feature  of  the  invention,  which  is  a 
means  to  engage  and  firmly  hold  the  match  comb  in  a  fashion  which 
permits  diseng^jement  of  single  matches  and  ignition  upon  its  fric- 
tion surface.  The  specification  of  the  original,  however,  was  suffi- 
ciently broad  to  include  this  means;  ytt  the  claims  of  the  original, 
either  rejected  or  substituted,  were  not  sufficiently  broad  to  cover  it 
Therefore  what  the  patentee  acquiesced  in  was  the  rejection  of  two 
claims  dealing  with  a  particular  construction  of  a  holding-piece  and 
,  opening.  What  he  got  were  two  claims  dealing  with  the  same  hold- 
ing-piece construction,  but  prescribing  the  location  of  the  opnening. 
He  thus  asked  for  and  obtained  claims  for  but  a  part  of  his  inven- 
tion. It  is  now  maintained  that  in  acceptinc:  claims  for  only  a  part, 
he  abandoned  the  balance.  This  we  question.  What  the  patentee 
did  (keeping  always  in  mind  the  essence  of  his  invention)  was  to  dis- 
close his  real  invention  and  fail  to  claim  it    Having  never  claimed  his 
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real  invention,  he  never  abandoned  it.  All  he  abandoned  by  acquiesc- 
ing in  the  rejection  of  claims  1  and  2  of  the  original  was  the  indefinite 
location  of  the  ignition  opening  in  a  structure  having  a  holding-piece. 
In  his  application  for  reissue  he  did  not  ask  for  new  claims  covering 
this  structure,  but  prayed  for  new  claims  covering  the  engaging  means 
of  his  invention  not  covered  either  by  rejected  or  substituted  claims 
1  and  2  of  the  original.  These  were  allowed.  We  are  of  opinion  that 
rejected  claims  1  and  2  were  for  but  a  part  of  iJie  patentee's  inven- 
tion, and  that  reissue  claims  5  and  10  are  for  another  and  different 
part,  and  that  in  consequence  the  patentee  is  not  estopped  from  as- 
serting them  as  valid  claims  in  a  reissue. 

Having  sustained  the  validity  of  claims  5  and  10  of  the  Reissued 
Letters  Patent,  we  find  them  infringed.  The  motion  to  dismiss  is 
without  merit. 

The  decree  below  is  reversed. 


(243  Fed.  883) 

CHICAGO  &  A.  RY.  OO.  et  al.  v.  PRESSED  STEEL  OAR  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  10,  1917.      Rehearing 
Denied  May  24,  1917.) 

No.  2339. 

1.  Judgment  ^=»57(K5) — Judgment  as  Bar— Matiers  Concluded. 

A  decree  of  dismissal  in  a  suit  to  restrain  an  action  at  law  for  want  of 
equity,  on  the  ground  that  complainant  has  an  adequate  remedy  at  law, 
asidt  from  cases  inyolving  title  to  or  possession  of  land,  is  not  a  bar  to 
any  defense  in  the  action  at  law. 

2.  Appeal  and  Bhbor  <&=5>1006(2) — Review — Cases  Tried  to  Court. 

In  an  action  at  law  involving  the  question  of  infringement  of  a  patent, 
where  there  is  no  evidence  of  the  prior  art,  and  no  extrinsic  evidence  is 
necessary  to  explain  the  respective  structures,  which,  with  their  manner 
of  operation,  are  plainly  shown  and  described  In  patents  covering  the  same, 
the  question  of  infringement  is  one  of  law,  and  where  the  case  is  tried 
without  a  jury  a  general  finding  by  the  court  is  reviewable  by  the  appel- 
late court  on  writ  of  error. 

8.  Patents  ^s:»129 — Licenses— Eiteot  as  Estoppel. 

In  a  suit  upon  a  patent  license  contract,  the  prior  art  is  not  admissible, 
either  to  show  the  invalidity  of  the  patent  or  to  limit  the  prima  fade 
scope  of  the  claims,  further  than  to  make  dear  any  ambiguities  therein. 

4.  Patents  ^s9»328 — Infringement — Car  Door  Mechanism. 

The  lindstrom  &  Streib  patent.  No.  791348,  for  car  door  mechanism  for 
closing  and  supporting  the  hinged  doors  of  dump  cars,  claim  13,  which  is 
for  car  door  mechanism  having  a  lifting  shaft  arranged  to  support  the 
door  "directly"  when  the  door  is  raised,  held  Infringed  by  the  device  of 
the  Christianson  patent,  No.  828,458,  which  is  the  mechanical  equivalent 
of  that  of  lindstrom  &  Streib,  and  operates  in  the  same  way,  except  that, 
when  the  door  is  closed,  it  does  not  rest  upon  the  shaft,  but  is  held  by  a 
latch  supported  by  the  shaft. 

6.  Patents  ^s:»211(3) — ^Licenses—Effect  as  E^stoppel. 

A  patent  conveys  nothing  but  a  negative  right  of  exclusion,  and  the  ef- 
fect of  a  license  Uiereunder  as  an  estoppel  does  not  depend  on  user  by  the 
licensee  of  the  device  licensed. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Illinois. 

#R»For  otiier  euM  —  same  topic  ft  KBT-NUMBBR  In  aU  K«7-Numb«r«d  DlgetU  &  Ind«xM 
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Action  at  law  by  the  Pressed  Steel  Car  Company  against  the  Chicaga 
&  Alton  Railway  Company  and  the  Chicago  &  Alton  Railroad  Com- 
pany. Trial  to  court,  and  judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

Tbe  case  Is  thus  stated  by  counsel  for  the  railway  companies,  with  slight 
changes: 

"Plaintiffs  in  error  (defendants  in  the  District  Court,  and  hereinafter  called 
defendants)  were  sued  by  defendant  in  error  (hereinafter  called  plaintiff)  for 
$20,000  in  royalties  claimed  to  be  due  under  a  contract  between  defendants 
and  plaintiff  covering  the  construction  and  use  of  steel  cars  of  the  type  known 
as  general  service  cars  with  drop  bottom  doors  for  dumping,  by  which  defend- 
ants had  agreed  to  pay  to  plaintiff  the  sum  of  $10  'for  each  car  hereafter  built 
or  caused  to  be  built  during  the  period  of  this  contract  by  the  railroad  com- 
panies (except  certain  cars  not  here  in  controversy)  containing  any  of  the  de- 
signs or  devices  covered  by  patents  now  owned  or  controlled  by  said  car  com- 
pany.* Judgment  was  entered  below  in  favor  of  plaintiff  and  against  defend- 
ants for  $20,000.^  with  interest  amounting  to  $^,308.31,  a  total  of  $26,308.31, 
and  defendants  bring  the  cause  here  by  writ  of  error. 

'*The  evidence  shows  that  the  defendants  purchased  from  the  Standard  Steel 
C?ar  Company  2,000  cars  of  the  'general  service'  type,  the  door-fastening  appli- 
ance of  which  cars  was  constructed  under  the  Christianson  patent,  No.  828,- 
458,  owned  by  the  Standard  Company.  The  whole  controversy  between  the 
plaintiff  and  the  defendants  centers  upon  the  question  as  to  whether  the  means 
for  holding  these  doors  closed  is  identical  with  the  means  provided  for  in  the 
Llndstrom  &  Streib  patent  No.  791,348,  owned  and  controlled  by  the  plaintiff. 

"There  are  other  questions  referred  to  in  the  evidence  and  raised  below  by 
counsel,  but  the  gist  of  the  case  is  the  simple  proposition  stated  in  the  last 
foregoing  paragraph,  llie  Llndstrom  ft  Streib  patent  shows,  describes,  and 
claims  as  means  for  closing  and  supporting  the  hinged  doors  of  damp  cars  a 
rotatable  and  bodUy  movable  or  creeping  shaft  arranged  to  roU  laterally  to- 
ward and  under  the  doors  and  to  support  the  doors  directly,  when  raised,  a 
lifting  chain  being  connected  at  one  end  to  the  shaft  and  at  the  other  end  to 
the  door,  so  that  when  the  shaft  is  rotated  to  wind  the  chain  the  pM  of  the 
chain  first  raises  the  door  and  then  pulls  the  shaft  under  the  edge  of  the  door 
whereby  to  support  the  door  directly  when  the  door  is  raised/  as  recited  in 
claim  13  of  said  patent. 

"The  defendants*  car  door  mechanism  comprises  a  rotatable  shaft  mounted 
in  fixed  bearings  and  having  no  bodily  or  lateral  movement,  to  which  one  end 
of  a  lifting  chain  is  connected,  the  other  end  of  the  chain  being  connected  to 
a  sliding  bolt  or  latch  mounted  in  ways  on  the  door,  so  that  when  the  shaft  is 
rotated  to  wind  the  chain  the  pull  of  the  chain  first  raises  the  door  and  then 
pulls  the  latch  out  over  the  shaft,  whereby  the  door  is  supported  indirectly 
upon  the  shaft  through  the  medium  of  the  latch.  If  these  constructions  are 
alike,  and  both  covered  by  the  Llndstrom  ft  Streib  patent,  the  plaintiff  is  en- 
titled to  its  royalties.  If  they  are  different,  the  defendants  are  entitled  to 
reversal  of  the  Judgment  below. 

"(1)  Plaintiff  contends  that  the  defendants  cannot  present  a  defense  to  this 
suit,  for  the  reason  that  all  matters  in  controversy  have  been  adjudicated  by 
the  Judgment  of  this  court  [without  opinicm],  affirming  the  order  of  the  Dis- 
trict Court  in  the  case  of  Chicago  &  Alton  Railroad  Company  v.  Pressed  Steel 
Car  Company  No.  2095  (referred  to  herein  as  the  equity  suit),  the  record  in 
which  is  a  physical  exhibit  in  this  case.  (2)  Plaintiff  contends  that  the  Llnd- 
strom &  Streib  patent  covers  the  mechanism  used  by  the  defendants  in  the  cars 
in  question.  (3)  Plaintiff  contends  that  defendants  cannot  use  the  prior  art  to 
show  the  scope  of  the  Llndstrom  ft  Streib  patent,  notwithstanding  plaintiff 
insisted  on  referring  to  the  prior  art  to  show  the  improvement  thereover  made 
by  Llndstrom  &  Streib,  and  also  insisted  that  it  is  entitled  to  invoke  the  doc- 
trine of  mechanical  equivalents  and  to  explain  the  scope  of  its  claims  in  the 
light  of  the  prior  art.  (4)  Plaintiff  contends  that  the  general  finding  of  fact 
in  the  decree  leaves  nothing  for  the  court  to  review. 

"(1)  Defendants  insist  that  the  decree  dismissing  the  equity  suit  for  want 
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of  equity  did  not  In  any  manner  adjudicate  tlie  claims  In  controversy  in  this 
lawsuit.  C2)  Defendants  claim  that  the  devices  and  mechanisms  used  on  the 
cars  in  question  do  not  employ  the  invention  covered  by  the  Llndstrom  &  Streib 
patent.  (3)  Defendants  claim  that,  without  reference  to  the  prior  art,  it  is 
clear  that  defendants*  cars  do  not  Invade  plaintiff's  patent ;  but  defendants  con- 
tend that  the  testimony  offered  by  the  defendants  with  respect  to  the  state  of 
the  art  prior  to  the  Lindstrom  &  Streib  invention  was  competent  and  admissi- 
ble to  show  what  the  patentees  meant  to  claim  and  the  government  to  allow, 
also  to  clear  the  ambiguity  raised  by  plaintiff's  claim  that  *direct'  means  'indi- 
rect/ and  also  to  meet  plaintiff's  contention  as  to  equivalents.  (4)  Defend- 
ants further  claim  that  the  general  finding  of  fact  contained  in  the  judgment 
may  be  reviewed  on  this  writ  of  error,  because  the  questions  presented  are 
matters  of  law  and  not  of  fact." 

The  District  Court  held  that  the  equity  decree  was  not  an  adjudication  of 
the  suit,  and  that  plaintiff  was  entitled  to  judgment.  The  equity  record  was 
struck  out,  as  well  as  all  evidence  referring  to  the  prior  art.  It  further  ap- 
pears that  on  May  30,  1906,  there  was  issued  to  the  plaintiff,  upon  an  applica- 
tion of  Lindstrom  &  Streib,  the  patent  above  referred  to,  No.  791,348,  for  car 
door  mechanism.  Being  the  owner  of  this  grant  plaintiff  made  with  defend- 
ants the  contract  In  suit,  dated  "November  1,  1905,  in  which  it  was  agreed  that 
defendants  were  licensed  to  use  freight  cars  containing  "the  designs  and  de- 
vices covered  by  patents  now  owned  and  controlled  *  *  ♦  "  by  plaintiff, 
for  a  royalty  of  $10  per  car.  During  the  period  covered  by  the  contract  de- 
fendants bought  and  used  2,000  cars  equipped  with  the  car  door  mechanism  of 
the  Chrlstianson  patent  of  August  14,  1906,  No.  828,458,  and  refused  to  pay 
royalty  on  these  cars  upon  the  theory  that  they  had  not  used  the  subject- 
matter  of  Lindstrom  &  Streib,  and  hence  were  not  liable  on  their  contract 

Charles  C.  Linthicum  and  John  D.  Black,  both  of  Chicago,  111.,  for 
plaintiffs  in  error. 

Lewis  H.  Freedman  and  Alfred  W.  Kiddle,  both  of  New  York  City, 
and  Andrew  R.  Sheriff,  of  Chicago,  111.,  for  defendant  in  error. 

Before  MACK  and  EVANS,  Circuit  Judges,  and  SANBORN,  Dis- 
trict Judge. 

SANBORN,  District  Judge  (after  stating  the  facts  as  above).  The 
questions  presented  are  substantially  as  stated  above,  and  may  be  thus 
restated:  Is  the  equity  decree,  dismissing  the  bill  for  want  of  equity 
and  because  defendants  therein  (plaintiffs  here)  had  an  adequate  rem- 
edy at  law,  an  estoppel  in  this  case,  sufficient  to  support  the  judgment 
sought  to  be  reviewed?  Does  the  general  finding  of  fact  in  the  judg- 
ment prevent  a  review  on  this  writ  of  error  ?  Was  proof  of  the  prior 
art  admissible  either  (1)  because  the  Lindstrom  &  Streib  patent  refers 
to  the  prior  art;  or  (2)  because  the  words  "arranged  to  support  the 
door  directly"  in  claim  13  are  ambiguous;  or  (3)  because  tliere  has 
been  no  user  or  enjoyment  under  the  patent  in  suit,  as  claimed  in 
the  brief  or  amicus  curiae  ?  Did  defendants  use  the  mechanism  of  the 
patent  in  suit,  and  should  the  judgment  therefore  be  affirmed  ? 

[1]  L  Is  the  equity  decree  an  estoppel?  The  bill  in  equity  was 
filed  to  restrain  this  suit  at  law  because  the  contract  was  alleged 
fraudulent,  that  there  was  no  contract,  that  it  is  unconscionable,  and 
to  avoid  multiplicity  of  suits.  The  court  held  there  was  no  fraud  or 
imposition,  and  that  the  contract  would  not  be  set  aside  as  improvident, 
or  because  there  was  apprehension  of  embarrassment  or  loss  thereun- 
der, and  that  as  to  the  question  of  validity  there  was  a  full,  adequate, 
and  complete  remedy  at  law  by  an  action  for  royalty,  such  as  this 
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one  IS.  The  suit  was  accordingly  dismissed  for  want  of  equity.  It  is 
evident  that  the  matters  in  dispute  here  were  neither  litigated  in  the 
equity  suit,  nor  could  have  been.  It  is  a  general  rule  that  a  decree 
of  dismissal  in  a  suit  to  restrain  an  action  at  law  is  not  an  adjudication 
in  the  latter,  because  the  very  foundation  of  the  equity  decree  is  that 
the  remedy  at  law  is  adequate  and  ample.  Grand  Pacific  Hotel  Co. 
v.  Pinkerton,  118  111.  App.  89;  Id.,  217  111.  61,  75  N.  E.  427;  Lundy 
V.  Mason,  174  111.  505,  51  N.  E.  614.  Equity  had  no  jurisdiction,  and 
the  bill  was  therefore  dismissed.  This  was  an  affirmance  of  the  right 
to  bring  this  suit,  rather  than  a  judgment  disposing  of  it.  Richards  v. 
L.  S.  &  M.  S.  R.  Co.,  124  111.  516,  16  N.  E.  909.  So  the  only  question 
is  whether  defendant  at  law,  by  bringing  suit  in  equity  to  restrain  the 
former  on  the  ground  that  he  has  an  equitable  defense  not  available 
at  law,  admits  ^at  he  has  no  legal  defense,  and  therefore  tacitly  con- 
fesses judgment  in  the  suit  at  law.  Such  authority  as  has  been  foimd 
seems  to  show  that  a  decree  of  dismissal  in  the  equity  suit,  to  the 
effect  that  complainant  has  an  adequate  remedy  at  law,  is  not  a  bar 
to  any  defense  at  law,  which  was  not  decided  in  equity,  and  could  not 
have  been  there  decided  because  the  remedy  at  law  was  deemed  ade- 
quate. Grand  Pacific  Hotel  Co.  v.  Pinkerton,  118  111.  App.  89;  Id., 
217  111.  61,  75  N.  E.  427;  Lundy  v.  Mason,  174  111.  505,  51  N.  E.  614; 
Richards  v.  L.  S.  &  M.  S.  R.  Co.,  124  111.  516,  16  N.  E.  909.  An  ex- 
amination of  many  cases  of  bills  dismissed  for  adequate  remedy  at 
law  discloses  no  trace  of  any  practice  requiring  defendant  in  a  bill  to 
restrain  a  suit  at  law  either  to  admit  that  he  had  no  defense  at  law  or 
to  confess  judgment  at  law,  except  a  former  practice  in  cases  involving 
land  titles.  If  a  bill  to  restrain  an  ejectment  suit  on  the  groimd  of  an 
equitable  defense  not  available  at  law  is  filed,  it  has  been  held  that  com- 
plainant (defendant  at  law)  must  confess  judgment  in  the  ejectment 
suit,  because  otherwise,  even  if  he  failed,  and  the  equity  court  sustained 
the  legal  title  in  defendant,  the  latter  could  not  get  possession  with- 
out prosecuting  his  ejectment  Daniell's  Chancery,  1624;  Turner  v. 
American  Baptist  Missionary  Union,  5  McL.  344,  24  Fed.  Cas.  No. 
14,251;  Mathews  v.  Douglass,  1  Cooke  (Tenn.)  136,  Fed.  Cas.  No. 
9,276;  Trousdale  v.  Maxwell,  6  Lea  (Tenn.)  161;  Henry  v.  Tupper, 
27  Vt  518.  One  of  the  many  cases  where  a  bill  was  dismissed  for  ade- 
quate remedy  at  law,  and  the  suit  sought  to  be  restrained  was  tried 
on  its  merits,  is  Grand  Chute  v.  Winegar,  15  Wall.  355,  21  L.  Ed.  170 
(at  law),  and  15  Wall.  373,  21  L.  Ed.  174  (in  equity),  an  action  on  mu- 
nicipal bonds.  Patterson  v.  Turner,  62  Ga.  674,  and  Ham  v.  Schuy- 
ler, 2  John.  Ch.  (N.  Y.)  140,  are  directly  in  fayor  of  defendants.  The 
question  is  no  longer  of  much  importance  since  the  act  of  1915,  allow- 
ing equitable  defenses  in  actions  at  law.  Section  274b,  Judicial  Code, 
U.  S.  Comp.  Stats.  §  1251b,  38  Stat.  956.  The  rule  of  practice  refer- 
red to  has  not  been  applied  to  cases  other  than  those  involving  land 
title  or  possession.  PlaintiflFs  in  error,  therefore,  did  not  admit  liabil- 
ity in  this  suit  by  bringing  the  equity  action,  and  the  decree  therein 
is  not  an  estoppel  in  this  proceeding. 

[2]  2.  Does  the  general  finding  prevent  a  review  of  the  judgment? 
The  case  having  been  tried  by  the  court  pursuant  to  a  written  waiver 
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of  jury  trial,  and  the  finding  being  a  general  one,  no  disputed  question 
of  fact  is  now  subject  to  review.  St.  Louis  v.  Western  Union  Tel. 
Co.,  166  U.  S.  388,  17  Sup.  Q.  608,  41  L.  Ed.  1044.  If,  therefore  the 
question  whether  defendants  used  the  Lindstrom  &  Streib  invention 
on  the  2,000  cars  was  one  of  fact  the  judgment  must  be  affirmed.  In- 
fringement is  sometimes  a  question  of  fact,  of  law,  or  mixed  law  and 
fact,  depending  entirely  upon  the  condition  of  the  proofs.  In  most 
cases  the  question  is  one  of  fact,  and  if  the  case  is  tried  by  jury  it  is 
error  for  the  court  to  direct  a  peremptory  verdict.  Coupe  v.  Royer, 
155  U.  S.  565,  578,  15  Sup.  Ct.  199,  39  L.  Ed.  263,  268.  But  where  no 
evidence  of  prior  art,  or  extrinsic  evidence  to  explain  the  respective 
structures,  is  necessary  the  question  is  one  of  law,  and  the  trial  judge 
is  authorized  to  direct  a  verdict.  Singer  Mfg.  Co.  v.  Cramer,  192  U. 
S.  265, 24  Sup.  Ct.  291,  48  L.  Ed.  437.  We  think  this  case  is  controlled 
by  the  latter  decision.  All  evidence  of  the  prior  art  was  struck  out, 
and  the  structures  of  the  Lindstrom  &  Streib  and  Christiansen  pat- 
ents are  so  plainly  described  and  illustrated  in  the  descriptions  and 
drawings  that  no  other  proof  is  necessary  to  afford  clear  apprehen- 
sion of  their  construction  and  mode  of  operation.  The  question  of 
similarity  of  the  two  structures  is  therefore  one  of  law,  not  f preclosed 
by  the  general  finding. 

[3]  3.  Was  the  prior  art  admissible,  and  did  defendants  use  the  li- 
censed structure?  In  this  circuit  it  is  settled  law  that  in  a  suit  upon 
a  patent  license  contract  the  prior  art  is  not  admissible,  either  to  limit 
the  prima  facie  scope  of  the  claims  or  to  show  their  invalidity.  This 
statement  of  the  law  is  based  upon  the  principle  of  estoppel  by  contract ; 
estoppel  by  deed  or  writing,  not  by  conduct.  Siemens-Halske  Elec.  Co. 
v.  Duncan  Elec.  Co.,  142  Fed.  157,  73  C.  C.  A.  375.  The  rule  in  this 
circuit  was  first  stated  in  1886  by  Judge  Blodgett,  in  Pope  Mfg.  Co.  v. 
Owsley  (C.  C.)  27  Fed.  100,  and  the  latest  case  in  this  court  is  Indiana 
Mfg.  Co.  V.  J.  I.  Case  Threshing  Machine  Co.,  154  Fed.  365,  83  C.  C. 
A.  343,  although  others  recognize  the  rule,  such  as  Macey  Co.  v.  Globe- 
Wemicke  Co.,  180  Fed.  401,  103  C.  C.  A.  547.  There  is  an  exception 
to  the  rule  where  the  claim  relied  on  is  ambiguous  on  its  face,  ex- 
plained by  Judge  Baker  in  the  Siemens-Halske  Case: 

"In  our  judgment  the  reason  of  the  ease  leads  to  the  conclusion  that,  be- 
tween contracting  parties  extraneous  evidence  is  inadmissible  if  there  is  no 
ambiguity  or  uncertainty  in  the  language  of  the  description  and  claims,  and 
that,  if  there  is  uncertainty,  outside  evidence  is  admissible  only  to  make  dear 
what  the  applicant  meant  to  claim  and  the  government  to  allow,  and  not  for 
the  purpose  of  showing  even  in  the  slightest  degree  that  the  applicant  had  no 
right  to  claim  and  that  the  government  was  improvident  in  allowing  what  was 
in  fact  claimed  and  allowed." 

[4]  Both  parties  insist  that  there  is  no  ambiguity,  but  each  construes 
the  claims  differently.    Claim  13,  chiefly  relied  on,  reads : 

"Car  door  mechanism  having  a  lifting  shaft  arranged  to  support  the  door 
directly  when  the  door  is  raised,  and  a  flexible  connection  between  the  shaft 
and  door." 

It  is  insisted  by  defendants  that  the  use  of  the  word  "directly"  clearly 
means  that  the  door  support  must  be  immediately  beneath  it,  while 
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in  the  Christiansen  patent  the  shaft  directly  supports  a  latch  attached 
to  the  door,  thus  indirectly  supporting  the  door.  Defendants  further 
claim  that  plaintiff  has  introduced  uncertainty  by  asserting  that  claim 
13  means  just  the  same  as  if  the  word  were  omitted,  or  "indirectly" 
substituted.  So  it  is  claimed  that  the  prior  art  is  admissible  to  clear 
up  an  ambiguity  having  no  real  existence,  dwelling  only  in  the  imagi- 
nation of  defendants'  counsel.  For  better  understanding  the  designs 
of  the  two  patents,  Lindstrom  &  Streib  and  Christianson,  are  here  in- 
troduced. 

LiNDSTROM  &  Streib. 


Christianson. 
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It  Will  be  seen  that  in  one  the  shaft  5  slides  or  creeps  back  and  forth 
as  the  door  lowers  and  raises,  and  when  the  door  is  closed  is  beneath 
the  shoe  16,  which  is  rigidly  attached  to  the  under  edge  of  the  door. 
In  the  other  the  shaft  is  immovable,  and  supports  the  sliding  or  creep- 
ing latch  ^.  In  one  the  shaft  moves  back  and  forth  and  in  the  other 
the  latch,  so  if  it  were  not  for  the  word  "directly"  in  claim  13  there 
would  be  no  difficulty  whatever  in  concluding  that  the  two  devices  are 
absolute  mechanical  equivalents. 

The  prior  art  which  was  offered,  and  later  struck  from  the  record, 
is  claimed  to  show  the  following: 

"1.  Door  supported  by  the  winding  or  lifting  chains,  as  represented  in  Lip- 
schutz,  No.  750,670. 

"2.  Doors  supported  by  the  lifting  shaft  through  intermediate  means  con- 
necting the  shaft  and  the  doors,  as  represented  in  Simonton,  616,811,  Simon- 
ton,  666,160,  and  Bellows,  6»3,218. 

"3.  Doors  supported  by  bolts  or  latches  (^;)erated  by  means  other  than  the 
winding  shaft,  as  represented  in  Simons,  534,584,  OampbeU  et  al.,  598,136, 
Hager,  674,357,  Hanson,  7204^45,  and  Swanson,  727,487. 

"4.  Doors  supported  by  bolts  or  latches  operated  by  the  winding  shaft  or 
chain  as  represented  in  Bellows,  644,890,  and  in  the  defendant's  construction 
built  under  Ohristianson,  828,458. 

"5.  Doors  supported  directly  by  the  shaft,  as  represented  in  Becker,  763,841, 
in  Caswell,  806394,  and  in  the  lindstrom  ft  Streib  patent  in  suit.'' 

These  prior  patents,  it  is  said,  show  why  the  word  "directly"  was 
used  in  claim  13,  to  distinguish  between  the  fourth  and  fifth  types,  and 
limit  the  claim  to  those  constructions  in  which  the  shaft  supports  the 
door  without  the  use  of  any  meditun,  such  as  the  latch.  Therefore,  it 
is  insisted,  the  claim  is  clear,  and  excludes  defendants'  construction; 
but,  if  by  any  possibility  the  word  introduces  uncertainty,  the  prior  art 
clears  it  up,  and  shows  that  defendants  did  not  use  the  Lindstrom  & 
S^treib  conception. 

The  technical  force  of  this  argument  is  evident,  but  we  think,  since 
the  validity  of  the  claim  is  necessarily  conceded,  absolutely  unlimited  in 
its  prima  facie  scope  by  the  prior  art,  the  two  constructions  must  be 
regarded  as  equivalent  in  all  respects.  One  slides  the  support  and  the 
other  the  thine  supported,  obviously  a  mere  mechanical  interchange; 
as  defendants  counsel  said  (in  another  connection),  the  two  are 
twin  brothers.  The  purpose  of  Lindstrom  &  Streib  was  to  securely 
support  a  car  bottom  door  by  means  of  the  shaft  used  to  open  and 
close  the  door.  This  means  and  operation  are  admittedly  novel  and 
useful,  without  any  anticipation  whatever.  The  estoppel  supplies  all 
these  elements.  In  this  situation  it  is  plain  that  defendants  use  like 
means  and  operation  and  get  the  same  result. 

[6]  An  interesting  brief,  very  carefully  prepared,  was  by  leave  of 
court  filed  by  George  Adams  Ellis  as  amicus  curiae.  Stated  very  briefly, 
his  arg^ument  is  that  because  defendants  have  never  entered  into  pos- 
session or  made  use  of  the  Lindstrom  &  Streib  patent,  or  of  the  de- 
signs and  devices  covered  thereby,  there  is  no  estoppel.  The  argu- 
ment depends  on  the  assumption  that  licenses  of  real  estate  and  patent 
rights,  and  the  principles  of  estoppel  in  real  estate  and  patent  cases,  are 
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entirely  similar,  the  estoppel  in  each  depending  on  actual  use  of  the 
thing  licensed.  Since  we  think  that  real  estate  and  patent  transfers 
stand  on  different  grounds,  a  s)mopsis  of  the  argument  would  hardly 
be  justified  here. 

As  already  stated,  estoppel  by  patent  license  is  by  deed,  and  does 
not  depend  on  user  of  the  device  licensed.  It  is  most  clearly  shown, 
in  plaintiff's  brief  in  reply  to  Mr.  Ellis,  that  a  patent  conveys  nothing 
but  a  negative  right  of  exclusion.  It  is  the  right  to  exclude  others,  but 
not  the  natural  right  to  make,  use,  and  sell,  which  the  patentee  ob- 
tains from  his  general  ownership  of  the  materials  employed,  not  from 
the  government.  So  the  licensee  does  not  obtain  this  right  to  make, 
use,  and  sell  from  the  license,  but  only  immunity  from  suit  by  the  li- 
censor. Paper  Bag  Case,  210  U.  S.  405,  28  Sup.  Ct.  748,  52  L.  Ed. 
1122;  Hartman  v.  John  D.  Park  &  Sons  (C.  C.)  145  Fed.  358,  364. 
A  license  passes  nothing,  but  only  makes  something  lawful  which  would 
have  been  unlawful  without  it.  Even  a  patent  assignment  creates 
merely  an  inmiunity,  and  the  right  to  exclude  others.  Hence  a  licensee 
under  a  patent  does  not  enter  into  or  use  any  property  transferred,  so 
that  real  ©state  and  patent  licenses  are  in  this  respect  properly  dis- 
tinguished. 

The  fact,  therefore,  that  defendants  never  intentionally  used  the 
Lindstrom  &  Streib  devices,  and  made  no  use  of  that  licensed  inven- 
tion other  than  by  the  purchase  and  use  of  the  cars  in  suit,  is.  we  think, 
of  no  materiality  in  the  case. 

The  judgment  is  affirmed. 
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(243  Fed.  891) 

GENNERT  et  aL  v.  BURKE  &  JAMES,  Ina 

(Oircait  Ck>urt  of  Appeals,  Second  Circuit    May  8,  1917.) 

No.  213. 

Patents  4=»328 — Invention — Flash-Light  Appabatub. 

The  Mills  patent,  No.  676,545,  for  a  flash-light  apparatus,  held  Toid  for 
lack  of  invention,  in  view  of  the  prior  art. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  Gustav  C.  Gennert  and  others  against  Burke  & 
James,  Incorporated.  Decree  for  defendant,  and  complainants  appeal. 
Affirmed. 

See,  also  (D.  C.)  231  Fed.  998. 

The  defendant  is  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Illinois.  The  suit  is  brought  to  restrain  the  alleged 
infringement  of  letters  patent  No.  676,545  and  for  an  accounting  and 
damages.  The  court  below  held  the  patent  was  not  valid  and  dismissed 
the  bill.  The  patent  issued  on  June  18,  1901,  to  Charles  Mills,  a  sub- 
ject of  Great  Britain  residing  in  New  York  City,  and  all  the  right,  title, 
and  interests  in  the  said  letters  patent,  and  in  the  invention  therein 
described  became  vested  by  assignment  in  the  plaintiff  prior  to  the  fil- 
ing of  his  complaint. 

C.  P.  Goepel,  of  New  York  City,  for  appellants. 
Clifford  E.  Dunn,  of  New  York  City,  and  Rudolph  William  Lotz, 
of  Chicago,  111.,  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  patent  in  suit  is  for  improvements 
in  flash-light  apparatus.  The  patentee  declared  in  his  specifications  that 
his  invention — 

''consists  in  a  cheap,  simple,  and  reliable  apparatus  for  producing  flash 
lights  for  photographic  purposes,  such  as  photographing  interiors  and  making 
pictures  at  night." 

The  patent  contains  six  claims,  but  only  1, 2,  and  4  are  in  suit.  Claim 
1  reads  as  follows : 

"In  a  flash-light  apparatus,  the  combination  of  a  suitable  support,  a  pan,  an 
anvil  or  firing  pin  arranged  on  one  side  of  the  pan,  and  a  hammer  arranged 
on  the  oi^>osite  side  of  the  pan  and  adapted  to  co-operate  with  the  pin  to 
explode  a  percussion  cap." 

Claim  2  reads  as  follows : 

"In  a  flash-light  apparatus,  the  combination  with  a  suitable  support,  a  pan, 
a  firing  pin,  a  hammer  arranged  to  co-operate  with  the  pin  to  explode  a 
cap  arranged  between  the  pin  and  hammer,  a  spring  for  throwing  the  hammer, 
and  a  trigger  arranged  to  hold  the  hammer  temporarily  away  from  the  flring 
pin." 
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Claim  4  reads  as  follows: 

•*In  a  flash-light  apparatus,  the  combination,  with  a  powder  receptacle,  of  a 
firing  pin  extending  into  said  receptacle,  a  hammer  arranged  to  cooperate 
with  the  firing  pin  to  explode  a  cap  placed  between  said  pin  and  a  wall  of 
the  powder  receptacle,  a  spring  for  throwing  the  hammer  toward  the  pin,  and 
a  trigger  for  holding  the  hanmier  away  from  the  pin." 

The  drawings  and  specification  of  the  patent  in  suit  show  a  pan  on 
a  suitable  support,  with  an  anvil  arranged  above  or  on  one  side  of  the 
pan  and  the  hammer  arranged  below  die  pan  or  on  the  opposite  side 
thereof,  and  adapted  to  co-operate  with  the  anvil  or  pin  to  explode  a 
percussion  cap.  But  the  claims  do  not  specify  that  a  firing  pin  should 
be  above  the  pan  and  the  hammer^  should  be  below.  It  is,  however, 
argued  that  when  claim  1  is  read  we  find  therein  the  requirement  that 
a  firing  pin  must  be  arranged  "on  one  side  of  the  pan";  that  this 
means  that  this  pan  is  the  pan  of  the  specification,  namely  a  horizontal 
pan,  as  this  is  the  only  kind  described  therein,  and  which  must  be  held 
horizontal,  because  odierwise  the  powder  would  not  remain  on  it,  but 
would  fall  off ;  that  hence  this  claim  requires  that  the  anvil  or  firing 
pin  must  be  that  kind  of  an  anvil  or  pin  arranged  as  shown  in  the  de- 
scription and  drawings,  namely,  an  anvil  or  firing  pin  arranged  above 
the  cap  and  above  the  pan,  and  the  hammer  must  be  arranged  below  the 
pan,  so  as  to  carry  out  the  co-operative  law  imderlying  the  specifica- 
tion. 

The  invention  described  and  claimed  in  the  patent  comprises  a  long, 
narrow,  open  pan,  which  is  adapted  to  receive  the  flash  powder,  which 
is  spread  out  over  a  considerable  area  of  the  pan.  This  pan  is  mounted 
in  its  horizontal  position  upon  a  standard  which  is  adapted  to  be  se- 
cured to  a  table  or  other  support,  and  which  is  equipped  with  mechan- 
ism for  exploding  a  percussion  cap  for  igniting  the  flash  powder.  This 
pan  is  reinforced  by  means  of  a  wooden  strip  9  along  the  bottom,  so 
as  to  give  it  rieidity.  This  exploding  mechanism  consists  of  a  firing  pin 
11  disposed  above  the  pan  and  between  the  lower  end  of  which  and 
the  pan  the  percussion  cap  is  adapted  to  be  received.  Pivotally  mount- 
ed on  the  standard  below  the  pan  is  a  hammer  16  which  carries  a  pro- 
jection H  adapted  to  strike  the  lower  face  of  the  pan  opposite  the 
point  of  the  firing  pin  11  for  exploding  the  cap  between  the  pan  and 
the  firing  pin.  The  hammer  is  actuated  by  means  of  the  tension  spring 
17  secured  to  one  end  of  the  hammer  and  to  the  standard  5,  and  serves 
to  normally  hold  the  projection  14  in  engagement  with  the  lower  face 
of  the  pan  1.  Pivotally  mounted  on  the  standard  is  a  trigger  19,  which 
is  adapted  to  engage  a  projection  18  on  the  hammer  for  holding  the 
latter  away  from  the  pao  in  the  position  shown  in  Fig.  2.  A  cord  ^1 
attached  to  the  trigger  19  serves  to  enable  the  latter  to  be  drawn  out  of 
engagement  with  the  hammer,  whereupon  the  latter  flies  up  and  strikes 
the  pan,  thus  driving  the  firing  pin  into  the  cap  and  exploding  the 
latter.  The  flame  from  the  cap  ignites  the  powder  on  the  pan,  with 
the  usual  well-known  result. 

It  is  admitted  that  the  patentee's  device  is  a  very  simple  one,  but  it 
was  emphasized  in  the  argument  in  this  court  that  the  device  embodies 
two  fundamental  scientific  considerations,  which  are  not  simple  or 
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obvious.  The  first  of  these  considerations  set  forth  is  that  the  anvil 
or  firing  pin  11  and  the  cap  li^  are  placed  upon  the  upper  or  same  side 
of  the  pan  upon  which  the  flash-light  powder  is  heaped,  so  that  both 
the  firing  pin  and  the  cap  are  in  direct  contact  with  the  flash-light 
powder,  and  are  "immersed"  in  the  flash-light  powder.  The  spark 
emitted  by  the  cap  is,  therefore,  directly  communicated  to  the  flash-light 
powder,  which  insures  a  rapid  and  reliable  ignition.  When  the  cap  is 
exploded,  the  flash  travels  to  the  sides  of  the  firing  pin,  and  then  up- 
wardly. The  location  of  the  firing  pin  spreads  out  the  heated  gases 
generated  by  the  percussion  of  the  cap,  so  that  these  heated  gases  act 
upwardly  upon  a  ring  of  the  particles  of  the  powder. 

The  second  consideration  set  forth  is  that,  since  the  hammer  14  is 
below  the  pan  1,  the  upward  blow  of  the  hammer,  which  explodes  the 
cap,  also  simultaneously  jars  the  pan,  and  throws  the  flash-light  pow- 
der upward  and  away  from  the  pan.  The  feeble  flash  or  explosion 
of  the  weak  caps  that  are  used  is  communicated  to  the  flash-light  pow- 
der imder  such  circumstances  as  utilizes  the  entire  explosive  effect  of 
the  cap;  the  flash-light  powder  is  in  such  a  condition  that  it  readily 
secures  oxygen  from  the  atmosphere  and  ensures  a  reliable  ignition. 
"In  other  words,"  counsel  says  in  his  brief,  "the  upwardly  moving 
hammer  of  the  patent  structure  strikes  the  resilient  and  slightly  de- 
pressed pan  and  jars  it,  and  throws  the  powder  upwardly,  it  separates 
the  compact  pile  of  powder  placed  upon  the  pan  into  upwardly  moving 
and  widely  separated  particles,  so  that  each  particle  is  freely  exposed 
to  the  air,  and  is  thrown  above  the  percussion  cap  simultaneously  with 
its  explosion.  The  flash  of  the  cap  is  prevented  from  moving  down- 
wardly because  of  the  closed  structure  of  the  pan." 

Because  of  this  law  of  operation  it  is  said  that  the  structure  of  the 
patent  in  suit  can  use  commercially  pure  magnesium  powder,  which  is 
unquestionably  the  safest,  as  it  is  not  explosive,  but  simply  bums.  The 
result  is  an  instantaneous  and  brilliant  flash,  and  there  is  no  danger 
of  the  ignition  being  delayed,  which  would  be  a  source  of  uncertainty 
and  accident.  On  the  argument  great  importance  was  attached  to  the 
use  of  pure  magnesium,  instead  of  the  other  kind  of  flash-light  pow- 
ders, which  consist  of  a  mixture  of  magnesium  powder  with  chemicals 
of  an  explosive  nature,  such  as  potassium  chlorate.  The  argument  is 
that  the  upward  blow  of  the  hammer  serves  to  shake  up  the  powder  on 
the  pan  and  promote  combustion  thereof,  on  the  theory  that  more  air 
will  be  commingled  with  the  powder  by  this  shaking  or  loosening  up 
action.  The  importance  of  the  flat  pan  is  said  to  be  that  the  magnesium 
can  be  spread  out  over  a  large  area  of  surface  very  thinly,  thus  giving 
ready  access  to  air  to  supply  ample  oxygen  for  promoting  combustion. 
Whether  a  like  result  was  secured  in  any  of  the  patents  of  the  prior 
art  will  presently  appear. 

The  defendant,  however,  denies  that  the  upward  blow  against  the 
pan  will  produce  the  result  claimed.  The  reason  given  is  that  the  blow 
is  delivered  so  near  to  the  point  of  connection  of  the  pan  with  the 
standard  and  is  so  localized  that  it  cannot  possibly  serve  to  shake  up 
the  whole  pan,  to  produce  the  alleged  novel  result  upon  which  the 
complainant  chiefly  relies  as  the  principal  novel  feature  of  the  patent. 
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If  that  IS  the  patent's  principal  novel  feature,  it  is  strange  that  the 
patentee  made  no  reference  to  it  in  his  specification.  The  patent  is 
silent  as  to  aiiy  advantage  arising  from  the  upward  blow,  and  this  char- 
acteristic is  in  no  way  claimed,  and  if  the  purpose  of  constructincr  the 
pan  flat  was  to  permit  the  magnesium  to  be  spread  out  over  a  Targe 
area  of  surface  thinly,  so  as  to  give  ready  access  to  air  and  supply 
ample  oxygen  for  combustion,  it  is  difficult  to  understand  why  the 
specification  made  no  allusion  thereto. 

There  were  six  patents  introduced  in  evidence  by  defendant  to  in- 
validate the  patent  in  suit,  but  we  find  it  necessary  to  refer  to  only  one 
of  them.  The  King  patent  was  issued  November  28,  1899,  and  is  let- 
ters patent  No.  637,800.  The  invention,  the  specification  states,  relates 
to  improvements  in  devices  for  producing  flash  lights  for  photographic 
purposes. 

"The  object  of  the  Invention  Is  to  provide  a  simple,  efflcient,  and  com- 
pact device  capable  of  use  by  a  photographer  or  an  amateur  and  conveniently 
carried  with  the  small  or  folding  cameras  now  In  such  common  use,  so  that  a 
flash  light  may  be  conveniently  utilized  by  the  amateur  photographer  almost 
anywhere." 

The  receptacle  which  holds  the  flash  light  is  termed  a  "trough,"  and 
is  shaped  like  a  diminutive  brick  hod,  which  is  made  of  a  thin  sheet  of 
metal.  On  the  corner  of  the  trough  is  a  perforation  of  sufficient  size 
for  the  introduction  of  a  match.  On  the  transverse  end  of  the  trough 
is  secured  a  spring.  A  trigger  is  provided,  which  is  adapted  to  swing 
up  and  engage  the  spring.  A  match  or  "other  percussion  material" 
being  inserted  in  the  aperture,  the  spring  snaps  against  the  end  of  the 
material  inserted  and  drives  it  against  the  head  of  a  screw,  which  serves 
as  an  anvil,  and  the  concussion  causes  the  same  to  ignite  firing  powder. 
In  his  specification  King  states  that : 

"It  is  needless  to  remark  that  another  projection  than  the  head  of  the 
screw  F  might  be  provided  as  an  anvil  for  eicploding  the  match,  and,  for  that 
matter,  any  percussion  device,  such  as  a  paper  cap,  might  be  used  in  that  posi- 
tion, and  a  pin,  like  the  stem  of  the  match  i,  be  provided  for  tiring  the 
same,  which  would  be  a  mere  equivalent" 

The  only  difference  between  the  King  patent  and  the  patent  in  suit 
is  that  in  the  latter  the  blow  of  the  hammer  is  in  a  direction  perpendicu- 
lar to  the  powder-supporting  surface,  or  pan  bottom,  while  in  the  foi*- 
mer  the  blow  is  administered  longitudinally  of  the  pan.  In  the  King 
patent  the  firing  pin  and  the  hammer  are  both  above  the  pan,  and  the 
firing  pin  is  at  one  side  of  the  cap,  and  the  pan  itself  is  not  struck 
upwardly,  nor  is  it  resiliently  depressed. 

Counsel  for  complainant  argued  that  the  Mow  of  the  hammer  could 
not,  therefore,  stoke  or  agitate  the  powder,  or  throw  it  upwardly,  so 
as  to  cause  the  particles  of  the  powder  to  be  widely  separated  from 
each  other,  and  thus  be  capable  of  ready  ignition.  The  result  it  is 
claimed  is  an  unfavorable  condition  for  reliable  ignition,  magnesium 
requiring  a  considerable  amount  of  air,  and  if  a  large  amount  of  pow- 
der shoiSd  be  used  the  spark  produced  by  the  percussion  cap  would  be 
smothered  by  the  superimposed  powder,  as  it  would  not  be  agitated  or 
stoked  or  thrown  .upwardly  by  the  blow  of  the  hammer,  and  if  the 
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powder  should  be  laid  in  a  thin  quantity,  so  as  to  be  below  the  spot  of 
the  explosive  material  in  the  cap,  the  upward  part  of  the  flash  of  the 
cap  would  not  infringe  upon  any  of  the  powder,  so  that  a  great  part  of 
the  igniting  effect  would  be  lost. 

In  the  Mills  structure  of  the  patent  in  suit,  the  argument  is  the  mag- 
nesium powder  can  be  laid  in  a  thick  heap  over  the  cap  if  a  brilliant 
flash  be  desired,  for  the  upward  blow  of  the  hammer  would  throw  the 
heap  of  powder  upward  and  separate  the  particles,  and  the  entire  flash 
of  the  cap  be  utilized,  because  the  powder  is  thrown  above  the  cap,  and 
the  flash  of  the  cap  is  spread  to  the  sides  of  the  firing  pin. 

But  this  argument  overlooks  the  fact  that  in  the  King  patent,  if  it  is 
desired  to  produce  a  light  of  considerable  duration,  the  trough  or  pan 
can  be  lengthened  by  telescopic  sections,  which  are  adapted  to  slip  onto 
the  main  part  of  the  trough  and  lengthen  the  same  indefinitely,  so 
that  the  pan  can  be  extended  a  niunber  of  inches,  or  several  feet,  for 
that  matter.  So  that,  while  the  pan  of  the  King  patent  is  not  flat,  but 
long  and  narrow,  it  allows  the  powder  to  be  spread  out  in  a  thin  line 
for  proper  combustion. 

The  real  and  only  difference  we  discover  between  the  device  of  the 
patent  in  suit  and  that  of  the  King  patent  is,  as  we  have  stated,  in  the 
direction  of  the  blow  of  the  hammer.  If  the  fact  be  disregarded  that 
the  patentee  of  the  Mills  patent  did  not  claim  as  a  feature  of  his  patent 
the  advantage  of  the  jar  which  an  upward  blow  afforded,  it  neverthe- 
less seems  to  this  court  that  the  patent  cannot  be  sustained.  The  modi- 
fication of  the  King  device,  so  that  the  blow  should  be  administered 
upwardly,  instead  of  longitudinally,  invdived  simply  ordinary  mechani- 
cal skill. 

For  that  reason  the  decree  is  affirmed. 


(243  Fed.  895) 

KALAMAZOO  LOOSE-LEAF  BINDER  CO.  v.    PROUDFIT  LOOSE-LEAF 

CO.  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  30,  1917.) 

No.  3026. 

!•  Patents  ^=»328 — Infringement— Loose-Leap  Bindeb. 

The  Bushong  patent,  No.  941,757,  for  a  loose-leaf  binder,  as  limited  by 

prior  decisions,  held  not  infringed  by  a  modified  structure  of  defendant. 

2.  Patents   ^=»321 — Suits  fob  Infbingement — Pboceedings   Afteb  Inteb- 

LOCUTOBY  DeCBEE— DiSCBETIONABY  PoWEBS  OF  COUBT. 

After  an  interlocutory  decree  in  an  infringement  suit  construing  the 
patent,  adjudging  its  validity  and  infringement  and  granting  an  injunc- 
tion and  accounting  has  been  affirmed  on  appeal,  the  court  has  jurisdiction 
in  connection  with  the  accounting  and  before  final  decree  to  consider  a 
modified  structure  presented  by  defendant,  and  may  In  its  discretion  ad- 
judge that  such  structure  does  not  infringe  and  that  such  modification  of 
the  infringing  structures  will  take  them  out  of  the  operation  of  the  in- 
junction; and  such  practice,  involving  no  modification  of  the  decree  af- 
firmed, where  the  matter  can  be  fully  determined  on  the  record  made 
without  injustice  to  complainant,  is  proper  and  to  be  commended  as  short- 
ening the  litigation  and  lessening  expense. 

4=9For  oUi«r  cases  sm  same  topic  A  KEY-NU VBBR  Id  all  Ke7-Numbered  DigesU  ft  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Michigan ;  Clarence  W.  Sessions,  Judge. 

Suit  in  equity  by  the  Kalamazoo  Loose-Leaf  Binder  Company 
against  the  Proudfit  Loose-Leaf  Company  and  William  S.  Proudfit, 
Jr.  From  an  order  made  on  accounting,  complainant  appeab.  Af- 
firmed. 

Otis  A.  Earl,  of  Kalamazoo,  Mich.,  for  appellant. 
Cyrus  W.  Rice,  of  Grand  Rapids,  Mich.,  and  James  M.  Proudfit,  of 
Chicago,  111.,  for  appellees. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
HOLLISTER,  District  Judge. 

KNAPPEN,  Circuit  Judge.  This  appeal  grows  out  of  this  situa- 
tion: 

In  a  suit  for  infringement  of  three  patents  to  Bushong  on  loose- 
leaf  binders,  the  District  Court  found  claims  13,  15,  and  16  of  pat- 
ent No.  941,757  valid  and  infringed,  and  entered  the  usual  interlocu- 
tory decree  for  injunction  and  accoimting.  The  decree  of  the  Dis- 
trict Court  as  respects  this  patent  was  affirmed  by  this  court.  Proud- 
fit Loose-Leaf  Co.  v.  Kalamazoo  Loose-Leaf  Binder  Co.,  230  Fed. 
120,  14+  C.  C.  A.  418.  Neither  of  the  other  two  patents  is  involved 
here,  and  the  provisions  of  the  decree  respecting  them  are  immaterial. 

In  the  progress  of  the  accounting  had  under  the  mandate  of  this 
court,  defendants  presented  to  the  District  Court  a  modified  structure 
which  they  desired  to  manufacture  and  to  substitute  for  the  infring- 
ing devices,  asking  the  court  to  determine  whether  such  modified  struc- 
ture infringed  the  claims  in  question.  The  plaintiflF  objected  to  the 
form  of  the  proceeding  and  to  the  jurisdiction  of  the  court  in  that  re- 
gard. The  court  overruled  the  objections,  and  after  hearing  the  par- 
ties held  that  the  modified  binder  presented  did  not  infringe  any  of 
the  patent  claims  in  question,  and  that  the  injunction  and  decree 
would  not  be  violated  by  its  manufacture  and  sale  and  the  reconstruc- 
tion or  remodeling  of  present  infringing  binders  so  as  to  make  them 
conform  thereto.    This  appeal  is  from  that  order. 

[1]  Assuming  for  the  present  that  the  district  judge  had  jurisdic- 
tion to  pass  upon  the  question  whether  the  modified  binder  infringes, 
and  that  such  jurisdiction  was  invoked  by  proper  procedure,  we  have 
no  difficulty  in  agreeing  with  the  conclusion  of  the  district  judge  up- 
on the  question  of  infringement.  Claim  13  of  the  patent  involved 
reads  thus: 

"13.  In  a  loose-leaf  binder,  the  combination  of  a  pair  of  swinging  covers,  one 
of  which  is  provided  with  an  internal  recess  or  chamber,  binding  strips  to 
which  the  loose  leaves  are  secured  extending  between  the  covers,  and  adfust- 
ing  mechanism  for  the  stripy  situated  within  said  recess  or  chamber  in  the 
cover,  and  arranged  to  he  operated  from  outside  of  the  ckamber  uHthaut  opei^ 
ing  or  uncovering  the  same,** 

Claim  15  differs  from  claim  13  only  in  substituting  "adjusting 
screw"  for  "adjusting  mechanism"  and  in  substituting  for  the  last 
clause  (which  we  have  italicized)  the  words  "and  adapted  to  be  manip- 
ulated from  without  the  same  by  means  of  a  key."    Claim  16  differs 
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appreciably  from  claim  13  only  in  substituting  for  the  last  clause  of 
the  claim  the  words  "adapted  to  be  operated  by  means  of  a  key  with- 
out opening  or  uncovering  the  chamber." 

In  sustaining  the  valiaity  of  these  claims,  the  district  judge  held 
that: 

"The  vital  and  novel  feature  of  the  Invention  embodied  in  each  of  the  three 
daims  in  suit  is  the  means  for  operating  and  the  operaticm  of  the  adjusting 
mechanism,  contained  within  the  chamber  of  the  cover,  from  without  the 
cover,  and  without  evening  or  uncovering  the  chamber." 

This  construction  was,  if  not  expressly,  certainly  by  necessary  im- 
plication, adopted  by  this  court;  and,  as  so  narrowly  limited,  we  up- 
held the  validity  of  the  claims  as  against  the  defense  of  lack  of  in- 
vention in  view  of  the  prior  art.  As  this  proposition  does  not  seem 
to  be  questioned,  we  content  ourselves  with  its  mere  statement. 

In  plaintiff's  device,  as  disclosed  by  the  patent,  the  adjusting  mechan- 
ism was  located  in  a  recess  of  one  of  the  covers  of  the  book,  a  cross- 
head  therein,  to  which  one  end  of  each  of  the  binding  strips  was  at- 
tached, being  directly  actuated  longitudinally  to  the  cover  by  the  revo- 
lution of  a  screw-shaft,  by  use  of  a  key  inserted  in  the  front  edge  of 
the  cover.  Defendants'  adjusting  mechanism  there  involved  differed 
from  plaintiff's  only  in  these  respects:  It  employed  in  place  of  the 
screw-shaft  a  bell-crank  and  worm ;  a  key  inserted  in  the  lower  edge 
of  the  cover  engaged  the  head  of  the  worm,  the  thread  of  which 
engaged  the  geared  segment  on  the  short  arm  of  the  bell-crank,  the 
revolution  of  the  worm  (which  lay  transversely  of  the  cover)  moving 
the  short  arm  of  the  bell-crank,  and  thus  the  crosshead  to  which  the 
longer  arm  of  the  crank  was  attached.  We  held  defendants'  worm 
and  bell-crank  mechanism  the  equivalent  of  plaintiff's  screw  mech- 
anism. 

In  defendants'  modified  structure  approved  by  the  District  Court, 
the  adjusting  mechanism  proper  is  the  same  as  in  the  structure  which 
both  the  District  Court  and  this  court  held  to  infringe ;  that  is  to  say, 
the  same  crosshead,  worm,  and  bell-crank  are  employed.  The  means 
for  operating  that  adjusting  mechanism  differs,  however,  in  this  re- 
spect: The  keyhole  in  the  cover  is  permanently  stopped  up  and  the 
worm  is  operated  in  both  directions  by  a  reversible  ratchet  lever  with- 
in the  recess  in  the  cover;  this  lever  when  not  in  use  lying  flat  in 
the  chamber,  the  outer  end  of  the  lever  being  raised  when  in  use.  This 
operating  mechanism  is  thus  not  without  the  cover,  but  is  within  it; 
and  we  entirely  agree  with  the  district  judge  that  the  adjusting 
mechanism  cannot  be  operated  "from  without  the  cover  and  without 
opening  or  uncovering  the  recess  or  chamber  in  the  cover" ;  and  that 
the  new  and  modified  structure  lacks  "the  vital  and  novel  feature 
or  element  of  the  claims  of  plaintiff's  patent."  We  see  no  merit  in 
plaintiff's  contention  that  the  flexibility  of  the  cover-flap  permits  the 
swinging  of  the  ratchet  lever,  and  thus  the  operation  of  the  ratchet 
mechanism,  without  uncovering  the  recess  containing  it  either  when 
the  sheets  are  lying  on  the  front  cover  or  when  they  are  resting  on 
the  cover  containing  the  mechanism.    As  well  said  by  Judge  Sessions : 
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"Even  though  the  binder  be  twisted  or  distorted  out  of  Its  normal  position 
and  condition,  the  chamber  In  the  cover  must  be  open  and  uncovered  to  some 
extent  before  the  adjusting  mechanism  can  be  operated." 

Indeed,  the  lever  cannot  be  reached  without  actually  entering  the 
chamber,  manually  or  otherwise.  Moreover,  practical  operation  of 
the  mechanism  "from  without  the  cover"  is  impossible  in  any  feasible 
or  proper  sense.  As  affecting  the  question  of  operation  from  without 
the  cover,  it  may  be  noted  that  in  the  modified  structure  the  adjusting 
mechanism  can  by  no  possibility  be  operated  with  the  book  closed,  a 
feature  to  the  existence  of  which  in  plaintiff's  mechanism  and  in  de- 
fendants' former  structure  we  called  attention  on  our  former  review. 
It  should  go  without  saying  that  the  mere  substitution  for  a  removable 
key  of  a  nonremovable  and  foldable  key,  located,  for  example,  in  the 
outer  margin  of  the  cover,  and  operable  without  opening  the  book  or 
without  access  to  the  chamber,  would  not  avoid  infringement  But  the 
instant  case  does  not  present  the  question  of  substituting  one  kind  of 
a  key  for  another,  but  of  an  operation  from  within,  as  vitally  distin- 
guished from  an  operation  from  without,  the  covers.  Our  decision 
on  the  previous  review,  that  infringement  was  not  avoided  by  the 
removal  of  the  cover-flap,  is  not  in  any  way  inconsistent  with  the  con- 
clusions we  have  here  announced.  The  former  decision  in  that  re- 
gard rather  emphasizes  the  correctness  of  the  decision  here  reached. 

[2]  Turning  to  the  question  of  the  authority  of  the  District  Court 
to  determine  whether  the  structure  in  question  infringes:  In  denial 
of  this  authority  plaintiff  presents  numerous  considerations,  the  most 
prominent  of  which  will  sufficiently  appear  from  our  discussion. 

That,  strictly  speaking,  the  court  had  jurisdiction  to  make  the  order 
complained  of,  is  not  open  to  question.  The  case  had  not  gone  to 
final  decree,  but  was  still  pending  in  the  District  Court,  and  under  its 
immediate  jurisdiction  and  control ;  no  modification  of  the  interlocu- 
tory decree,  as  affirmed  by  this  court,  was  made  or  asked,  and  so  the 
case  does  not  fall  within  the  rule  (Bissell  Co.  v.  Goshen  Co.,  72  Fed. 
545,  19  C.  C.  A.  25)  which  forbids  the  court  below  to  modify  a  de- 
cree granting  a  perpetual  injunction  which  has  been  affirmed  by  the 
appellate  court.  The  permission  to  market  a  noninfringing  structure 
implied  in  the  determination  that  it  docs  not  infringe — ^including  the 
right  to  change  an  infringing  structure  in  the  hands  of  users  into  a 
noninfringing  device — is  not  a  modification  of  a  decree  which  for- 
bids infringement  and  holds  that  certain  other  specified  structures  do 
infringe.  The  order  complained  of  was  thus  not  contrary  to  or  out- 
side of  the  mandate  of  this  court.  It  is  unnecessary  to  consider  what 
the  situation  would  have  been  had  the  case  already  passed  to  final 
decree. 

Was  the  procedure  employed  irregular,  as  opposed  to  an  established 
practice,  or  .as  against  the  rights  of  the  plaintiff? 

It  must  be  conceded  that  the  summary  procedure  employed  is  a 
step  in  advance  of  the  usual  practice  in  patent  litigation.  But  this 
is  not  enough  to  condemn  it;  on  the  contrary,  the  shortening  of  liti- 
gation and  the  corresponding  lessening  of  expense  to  litigants  is  to 
be  commended,  provided  thereby  the  rights  of  the  parties  are  fully 
protected  and  no  improper  burden  is  imposed  upon  the  courts.     For 
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the  practice  followed,  a  certain  degree  of  precedent  is  to  be  found  in 
respects  more  or  less  analogous.  For  instance,  cases  are  not  wanting 
which  expressly  recognize  the  propriety  of  obtaining  the  opinion  of 
the  court  before  using  a  device  which  may  be  the  subject  of  contempt 
proceedings.  In  Norton  v.  Eagle  Co.  (C.  C.)  59  Fed,  137,  139,  which 
was  a  proceeding  to  punish  a  defendant  for  contempt  in  violating  an 
injunction  in  a  patent  suit,  the  present  Mr.  Justice  McKenna  said: 

"It  would  have  been  more  considerate  to  have  taken  the  judgment  of  the 
court  on  the  Merriam  machine  before  using  it,  and  risking  disobedience  of 
the    ♦    ♦    ♦    court  and  injury  to  plaintiff." 

And  in  a  proceeding  of  the  same  nature  (Bowers  ▼.  Pacific  Co. 
[C.  C]  99  Fed.  745,  758)  Circuit  Judge  Morrow  called  attention  to 
the  fact  that  "no  effort  was  made  to  obtain  the  opinion  of  the  court 
as  to  whether  this  excavator  was  within  the  scope  of  the  injunction 
or  not."  In  anti-trust  cases  it  is  the  regularly  established  practice  for 
the  court  to  determine  what  reorganization  will  amount  to  a  disso- 
lution of  the  offending  monopoly,  and  with  that  view  to  approve  a 
given  plan.  In  patent  cases  it  is  common  practice  for  courts  to  state 
in  their  opinions  that  a  structure  having  or  lacking  certain  features 
would  or  would  not  infringe.  And  in  such  causes  it  is  concededly 
within  the  power  of  the  court,  on  application  of  a  plaintiff,  in  con- 
nection with  the  accounting  or  otherwise,  to  consider  and  determine 
whether  a  structure  not  previously  made  the  subject  of  evidence  does 
or  does  not  infringe. 

We  see,  on  principle,  no  adequate  reason  for  denying  to  a  court 
the  like  power  to  so  act  upon  the  request  of  a  defendant.  In  respect 
to  the  practice  we  are  considering,  cases  of  trade-mark  and  unfair 
competition  furnish,  in  our  opinion,  a  strong  analogy  to  patent  causes. 
While  there  are  decisions  denying  the  power  of  a  court  in  settling 
decree  for  unfair  competition  to  prescribe  that  a  certain  form  of  pack- 
age may  be  used,  this  court  has  expressly  refused  to  recognize  and 
follow  those  decisions  (Coco  Cola  Co.  v.  Gay  Ola  Co.,  211  Fed.  942, 
944,  128  C.  C.  A.  440) ;  and  not  only  in  the  Coco  Cola  Case,  but  in 
other  cases,  has  followed  the  practice  there  pursued  (Merriam  Co.  v. 
Saalfield  Co.,  198  Fed.  369,  378,  117  C.  C.  A.  245;  Knabe  Co.  v. 
American  Piano  Co.,  232  Fed.  140,  146  C.  C.  A.  332).  In  the  Coco 
Cola  Case,  Judge  Denison,  speaking  for  this  court,  pertinently  said: 

"It  is  clear  that  there  are  cases  where  the  problem  presented  by  the  new 
form  for  which  authority  is  asked  will  be  so  far  away  from  the  questions 
which  the  court  has  considered,  and  which  the  proofs  cover,  that  it  ought  not 
to  be  solved  without  a  new  suit  or  a  new  proceeding ;  but  there  are  many  cases 
where  the  court  wUl  be  as  ready  as  it  ever  can  be  to  decide  such  a  question ; 
and  to  refuse  to  do  so,  and  compel  a  new  suit,  is  unnecessarily  to  prolong  un- 
certainty and  litigation.  Whether  a  given  case  falls  within  one  or  the  other 
class,  or  whether  opportunity  for  additional  and  summary  hearing  will  proper- 
ly take  the  case  from  the  second  [first]  class  into  the  first  [second],  can  safely 
be  left  to  the  discretion  of  the  court" 

We  think  the  principle  thus  stated  applicable  here.  It  is  not,  to  our 
minds,  a  sufficient  distinction  that  in  the  Coco  Cola  and  other  cases 
cited  the  approved  package  and  markings  were  before  the  court  on 
settlement  of  final  decree*;  for  in  the  instant  case  the  accounting  had 
not  yet  been  completed. 
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There  is  no  inherent  injustice  to  a  plaintiff  in  allowing  a  defendant 
to  submit  to  the  court  his  proposed  noninfringing  structure,  rather 
than  to  submit  himself  to  civil  and  even  criminal  action  for  contempt, 
as  well  as  action  for  infringement.  Plaintiffs  right  to  elect  whether 
or  not  to  proceed  against  an  infringer  is  not  invaded  by  the  exercise 
of  a  jurisdiction  which  it  has  already  invoked. 

The  objection  that  the  course  taken  below  would  subject  the  plain- 
tiff to  unnecessary  and  perhaps  vexatious  legal  proceedings,  and  would 
impose  an  intolerable  burden  upon  the  courts,  is  not  effective.  A  court 
is  not  bound  to  take  cognizance  of  an  application  merely  because  it  is 
presented ;  and  it  is  to  be  presumed  that  it  will  do  so  only  in  a  rea- 
sonably clear  case,  and  where  the  question  of  infringement  can  be 
readily  determined.  In  the  instant  case,  there  is  not  so  mudi  as  a 
suggestion  that  full  hearing  was  not  had,  or  that,  to  determine  the 
question  involved,  any  actual  trial  was  needed,  or  anything  more  than 
an  inspection  of  the  new  structure  and  the  construction  of  the  court's 
decree  as  applied  thereto. 

The  suggestion  that  a  practice  once  adopted  must  be  universally 
followed  is  without  merit.  It  is  not  to  be  assumed  that  a  trial  court 
would  permit  vexatious  applications,  and,  imless  perhaps  in  a  clear 
case  of  abuse  of  discretion,  a  trial  court  would  not  be  compelled  by 
an  appellate  court  to  act  (National  Co.  v.  Tubular  Co.  [C.  C.  A.  11 
239  Fed.  907,  153  C.  C.  A.  35 ;  Toledo  Co.  v.  Kawneer  Co.  [C.  C 
A.  61  237  Fed.  at  page  369,  150  C.  C.  A.  378);  and  an  action  which 
invaded  the  rights  of  a  plaintiff  would  be  reviewable  in  the  appellate 
court.  The  action  complained  of  is  not  subject  to  the  criticism  that 
it  seeks  the  advice  and  counsel  of  the  court.  The  statement  in  Bis- 
sell  Co.  V.  Goshen  Co.,  supra  (72  Fed.  at  page  552,  19  C.  C.  A.  at 
page  32),  to  the  effect  that  "the  function  of  a  court  is  to  consider  and 
decide,  not  to  advise,"  was  used  only  to  illustrate  the  binding  effect 
on  the  lower  court  of  the  decision  of  the  reviewing  court.  What  has 
been  said  answers  the  propositions  that  the  proceeding  was  a  moot 
one,  that  the  practice  followed  below  would  permit  defendants  to  "cut 
and  try  indefinitely  or  until  they  succeed,"  and  that  similar  applica- 
tion might  be  made  even  after  final  decree  entered. 

We  conclude  that  the  entertaining  of  the  application  in  question  was 
clearly  within  the  sound  judicial  discretion  of  the  District  Court,  and 
that  that  discretion  not  only  does  not  appear  to  have  been  improvi- 
dently  exercised,  but,  imder  the  circumstances  presented,  appears  af- 
firmatively to  have  been  properly  exercised. 

The  order  complained  of  is  affirmed. 
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(243  Fed.  901) 

WESTINGHOUSE  TRACTION  BRAKE  CO.  v.  CHRISTENSEN  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit    July  3,  1917.) 

No.  2248. 

1.  Patents  ^=»97 — ^Pbocedubb  in  Patent  OmcB— Ruues. 

Rules  established  by  the  Commissioner  of  Patents,  pursuant  to  Rev.  St. 
S  483  (C>>mp.  St.  1916,  {  745),  if  not  inconsistent  with  law,  have  the  force 
of  a  statute. 

2.  Patents  ^=»147 — ^Vaxidity— Issuance  to  Oorbect  Mistake. 

A  mistake  or  error  in  a  patent,  incurred  through  the  fault  of  the  Patent 
OflSce,  may, 'under  rule  170  of  that  oflftce,  be  corrected  by  a  certificate  of 
the  Commissioner  indorsed  thereon,  or,  if  it  constitutes  sufficient  legal 
ground,  by  a  reissue ;  but  the  Patent  Office  has  no  authority,  because  of  a 
clerical  error  in  a  patent,  to  cancel  the  same  on  request  of  the  patentee 
and  issue  another  in  its  place  of  a  later  date,  not  designated  as  a  reissue, 
and  fixing  the  expiration  date  the  full  term  after  its  issue,  and  a  second 
patent  so  issued  is  invalid. 

3.  Patents  ^=:»328 — ^Vauditt. 

The  Christensen  patent.  No.  635,280,  for  a  combined  air  pump  and  elec- 
tric motor,  held  void,  as  issued  without  authority. 

Certiorari  to  the  I>istrict  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania ;   Charles  P.  Orr,  Judge. 

Suit  in  equity  by  Niels  A.  Christensen  and  another  against  the  West- 
inghouse  Traction  Brake  Company.  Decree  of  dismissal  on  motion 
of  complainants,  and  defendant  petitions  for  writ  of  certiorari.  Re- 
versed. 

See,  also,  235  Fed.  898. 

Paul  Synnestvedt,  of  Philadelphia,  Pa.,  and  Thomas  B.  Kerr,  of 
New  York  City,  for  petitioner. 

Willet  M.  Spooner,  of  Milwaukee,  Wis.,  and  William  R.  Rummler 
and  Ralph  M.  Snyder,  both  of  Chicago,  111.  (Joseph  B.  Cotton,  of  New 
York  City,  Lines,  Spooner  &  Quarles,  of  Milwaukee,  Wis.,  and  Reed, 
Smith,  Shaw  &  Beal,  of  Pittsburgh,  Pa.,  of  counsel),  for  respondent. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  In  the  District  Court  for  the  West- 
em  EHstrict  of  Pennsylvania  this  was  a  suit  in  equity  charging  the  in- 
fringement of  severjd  patents;  Christensen  and  the  Allis-Chalmers 
Company  being  the  plaintiffs,  and  the  Westinghouse  Traction  Brake 
Company  being  the  defendant.  The  bill  was  filed  in  March,  1916,  and 
the  answer  in  the  mcmth  following.  On  February  13,  1917,  the  plain- 
tiffs moved  for  leave  to  dismiss  the  bill,  and  on  February  24  the  court 
granted  the  motion,  entering  an  order  of  dismissal  at  the  plaintiffs' 
costs  without  prejudice  to  their  rights,  and  providing  that  the  deposi- 
tions theretofore  taken  might  be  used  in  any  other  subsequent  or  pend- 
ing litigation  between  the  plaintiffs  and  the  defendant.  On  April  23 
the  defendant  presented  to  the  Court  of  Appeals  the  pending  petition, 
which  sets  forth  in  substance: 

^s»For  oUier  c«cm  sm  f«m«  topic  A  KBY-NUIIBEB  In  all  Ke7-Number«d  Digests  A  Indszes 
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That  in  the  bill  the  Brake  Company  was  charged  with  infringing^ 
3  letters  patent  (two  others  being  added  by  amendment),  two  of  the 
first  three  covering  identically  the  same  invention  and  both  having  been 
granted  to  Christensen  a  few  months  apart — these  patents  being  No. 
621,324,  issued  March  21,  1899,  and  No.  635,280,  issued  October  17, 
1899,  each  for  the  full  term  of  17  years  from  its  date.  That  the  bill 
explains  this  unusual  situation  as  follows:  When  the  first  patent  is- 
sued on  March  21,  it  contained  (probably  by  inadvertence  in  the  office) 
a  sheet  of  drawings  that  the  patentee  had  ordered  to  be  canceled  dur- 
ing the  proceeding  before  the  examiner.  Several  months  later  the 
patentee  sent  the  letters  back  and  demanded  new  letters  that  would 
omit  the  sheet  referred  to.  He  did  not  apply  for  a  reissue,  but  the  Com- 
missioner granted  the  demand,  and  on  October  17  canceled  the  old 
letters  and  issued  new  letters  identical  therewith  (excepting  the  sheet), 
but  running  for  17  years  from  its  own  date.  That  the  answer  admits 
these  facts,  and  sets  up  the  invalidity  of  the  second  patent  on  the 
ground  that  it  was  a  later  grant  to  the  same  man  for  the  same  in- 
vention. 

That,  in  addition  to  the  facts  thus  charged  and  admitted,  the  bill 
also  shows  that  the  question  of  validity  between  the  two  patents  has 
become  important,  because  the  bill  also  avers  that  the  plaintiffs'  ma- 
chines were  marked  under  the  second  patent,  but  contains  no  such 
averment  as  to  marking  under  the  first  patent — this  being  a  matter 
that  affects  the  accounting,  if  the  first  patent  should  be  adjudged  valid 
over  the  second.  That  the  dates  show  that  both  patents  have  now  ex- 
pired, although  if  the  first  patent  continued  to  be  in  force  it  did  not  ex- 
pire until  several  days  after  the  bill  was  filed.  That  as  no  injunction 
can  now  issue  under  either  patent,  the  bill  presents  only  a  question  of 
recovery  and  accounting,  so  far  as  these  two  are  concerned.  Which- 
ever patent  be  valid  over  the  other,  the  District  Court  had  in  the  plead- 
ings, without  regard  to  any  other  consideration,  all  the  facts  needed 
for  a  decision  of  this  question  on  the  merits ;  the  bill  submitting  the 
question  as  an  issue  to  be  determined  by  the  court,  and  praying  for  an 
injunction  alternatively  under  the  first  patent  or  the  second.  The  pe- 
tition goes  on  to  aver  that  the  answer  not  only  sets  up  a  number  of 
prior  patents  and  prior  uses,  but  pleads  specially  that  the  second  pat- 
ent was  invalid  by  reason  of  the  prior  issue  of  the  first. 

The  petition  further  avers:  That  both  parties  took  testunony  de 
bene  esse  and  filed  the  depositions  in  court;  the  plaintiflFs  taking  the 
testimony  of  ten  witnesses,  oflfering  in  connection  therewith  a  number 
of  exhibits,  and  introducing  also  a  stipulation  which  in  substance  re- 
states the  facts  set  up  in  the  bill  and  answer  regarding  the  relation  be- 
tween the  two  patents.  That  afterward  the  plaintiflfs  by  amendment 
added  two  other  patents  to  their  bill,  and  that  to  these  an  amended 
answer  set  up  the  defenses  of  laches,  failure  of  marking  and  of  notice, 
noninfringement,  and  lack  of  validity.  That  the  defendant  asked  leave 
to  amend  its  answer  further,  so  as  to  set  up  as  a  counterclaim  a  certain 
infringement  by  the  plaintiffs,  but  that  this  motion  was  denied.  235 
Fed.  898.  That  on  March  13,  1916,  the  plaintiffs  brought  a  similar 
suit  against  the  petitioner  in  Chicago,  based  upon  the  same  three  pat- 
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ents  originally  set  up  in  the  present  suit,  and  that  the  defendant  filed 
an  answer  to  the  Chicago  suit,  since  which  time  nothing  has  been  done 
therein,  the  plaintiffs  electing  to  proceed  in  the  Pittsburgh  action.  That 
the  case  in  Pittsburgh  was  put  down  for  trial  and  was  called  in  No- 
vember, 1916,  being  finally  fixed  for  trial  on  January  22.  That  on 
January  20  the  plaintiffs  were  granted  a  postponement  until  February 
13,  although  the  petitioner,  with  its  counsel  and  witnesses,  was  then 
prepared  to  proceed.  That  the  petitioner  made  ready  again  for  the 
trial  fixed  for  February  13,  but  that  a  day  or  two  before  3iat  date  the 
plaintiffs  gave  notice  of  a  motion  for  leave  to  dismiss  the  bill  without 
prejudice.  That  the  petitioner  opposed  the  motion  on  the  ground  that 
the  granting  thereof  would  deprive  it  of  substantial  rights,  and  that 
before  the  motion  for  leave  to  dismiss  was  decided  the  petitioner 
moved  "for  judgment  upon  the  pleadings  and  proofs  already  filed'* 
as  to  the  three  patents  originally  contained  in  the  bill,  alleging  that  all 
the  facts  necessary  to  judgment  concerning  the  first  two  patents  at 
least  were  already  in  the  bill  and  answer,  so  that  nothing  else  was 
needed  as  to  them  except  a  decision  on  the  legal  points  involved.  That 
affidavits  and  briefs  were  filed  in  support  of  the  motions  and  in  oppo- 
sition thereto,  and  that  argument  was  had,  after  which  the  dismissal 
was  allowed  on  the  conditions  already  stated ;  but  that  the  petitioner's 
motion  for  judgment  was  denied  on  the  ground  that  the  case  had  not 
come  on  for  trial,  and  that  the  stipulations  of  counsel  and  the  exhibits 
were  not  in  evidence,  the  court  saying  at  the  same  time : 

**If  It  were  a  question  determinable  upon  reading  the  bill  and  answer,  the 
ruling  of  the  court  might  be  different'* 

That  the  petitioner  thereupon  moved  for  a  rehearing  of  its  motion 
for  judgment  as  to  the  first  two  patents,  insisting  that  such  motion 
was  determinable  upon  the  bill  and  answer,  and  that  the  petitioner  was 
therefore  entitled  to  have  the  case  decided  in  order  to  end  the  litiga- 
tion. That  the  District  Court  declined  to  pass  upon  the  motion  for 
rehearing  on  the  ground  that  the  case  was  no  longer  before  the  court. 

The  petitioner  alleges  that  the  action  of  the  District  Court  in  allow- 
ing the  plaintiffs  to  dismiss,  and  in  declining  to  pass  upon  the  motion 
for  a  rehearing,  deprived  it  of  rights  to  which  it  was  entitled  under  the 
law  and  the  equity  rules,  especially  under  rule  69,  and  moreover  that 
such  action  deprived  it  of  its  right  of  appeal.  The  petitioner  therefore 
prays  for  a  writ  of  certiorari  to  bring  up  the  record  to  the  Court  of 
Appeals,  in  order  that  the  matters  set  up  in  the  petition  may  be  re- 
viewed, or,  in  the  alternative,  for  a  mandamus  directing  the  district 
court  to  try  and  determine  the  issues  raised  by  the  bill  and  answer  with 
respect  to  the  first  two  patents. 

The  petition  was  filed  in  this  court  on  April  17,  and  notice  was  given 
that  the  court  would  be  applied  to  on  April  23.  The  appUcation  was 
then  made  ex  parte,  and  after  consideration  thereof  the  matter  was  set 
down  for  argument  on  June  15.  On  that  day  counsel  for  both  sides 
appeared,  and,  after  discussing  the  point  whether  the  remedy  sought  to 
4)c  invoked  was  appropriate,  they  agreed  at  bar  that  the  merits  of  the 
controversy  should  be  heard  in  reference  to  the  first  two  patents,  and 
accordingly  argtmient  was  had  thereon.     Informally,  therefore,  but 
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with  complete  effect,  the  case  is  before  us  as  if  a  certiorari  had  been 
actually  issued  and  the  record  returned  in  obedience  thereto.  This 
agreement  relieves  us  from  considering  any  preliminary  question  con- 
cerning procedure,  and  we  turn  at  once  to  the  dispute  concerning  the 
respective  validity  of  the  first  two  patents.  The  petitioner  concedes 
that  the  propriety  of  the  District  Court's  order,  so  far  as  it  affects  the 
other  three  patents,  is  not  before  us,  and  it  must  be  imderstood  that  as 
to  these  the  bill  stands  dismissed. 

The  two  patents  in  controversy  were  before  the  Court  of  Appeals 
for  the  Seventh  Circuit  in  National  Brake  Co.  v.  Christensen,  229  Fed. 
564,  144  C.  C.  A.  24,  and  the  opinion  of  that  court  contains  the  follow- 
ing paragraphs : 

**Letter8  patent  No.  621,324  were  issued  March  21,  1899.  Included  therein 
was  a  sheet  of  drawings  which  had  formed  part  of  the  original  applicati(»i, 
but  liad  been  eliminated  therefrom  and  made  part  of  a  separate  application 
after  a  division.  The  patentee  at  once  rejected  the  letters  patent,  returned 
them  for  cancellation,  and  because  of  the  error  there  was  issued  to  him  letters 
patent  No.  635,280  on  October  17,  1899.  The  latter  patent  in  terma  ran  for  17 
years  from  its  date. 

'*Suit  waa  begun  on  both  patents,  aUeging  an  infring^nent  of  the  invention, 
and  asking  that,  if  the  latter  should  be  deemed  invaUd,  because  not  issued  in 
conformity  with  the  reissue  statute  (R.  S.  |  4916  [CJomp.  St  1916,  1. 9461]),  the 
attempted  cancellation  of  the  former  should  be  deemed  a  nulUty.    ♦    •    ♦ 

"It  is  of  no  moment  which  of  the  two  patents  be  held  to  be  in  force.  The 
surrender  for  canceUation  of  the  one  was  conditioned  upon  the  grant  of  a  valid 
legal  substitute.  If  the  Commissioner  of  Patents  was  without  authority  to 
issue  the  second,  then,  in  our  Judgment,  his  acti<Hi  in  canceling  the  first  must 
be  deemed  legally  ineffeetlve.  We  agree,  however,  with  the  learned  trtW 
Judge  that,  whUe  Christensen's  procedure  did  not  aim  at  a  reissue,  the  situa- 
tion is  identical  with  that  presented  on  an  application  for  reissue,  and  that, 
without  formal  application,  the  later  patent  might  have  been  designated  as  a 
reissue.  This  is  a  case  of  a  pure  clerical  error,  not  of  double  patenting. 
While  two  documents  have  been  issued,  there  is  but  a  single  grant  ct  one  and 
the  same  right  to  the  same  person. 

"That  the  second  patent  was  erroneously  granted  for  a  term  of  17  years 
from  Its  date  does  not  nullify  it.  The  law  itself  prescribes  the  term  of  a  pat- 
ent ;  17  years  is  the  maximum.  It  may  for  several  reasons  expire  at  an  earlier 
date.  The  failure  properly  to  limit  the  term  no  more  affects  the  validity  in 
this  case  than  It  does  in  a  case  where,  because  of  a  prior  foreign  pat^it  hav- 
ing a  shorter  term,  the  United  States  patent  by  law  expires  before  the  aid  of 
the  17  years  specified  in  the  document." 

A  certiorari  to  review  the  decree  of  the  Court  of  Appeals  was  re- 
fused by  the  Supreme  Court.  241  U.  S.  659,  36  Sup.  Ct  447,  60  L. 
Ed.  1225.  The  opinion  in  the  District  Court  has  not  been  reported,  but 
we  have  examined  a  copy,  and  the  following  extract  will  show  the 
view  that  was  taken  by  Judge  Geiger: 

"The  questions  arising  in  the  case  are: 

"(1)  Whether  letters  patent  No.  635,280  are  vaUd— defendant  contending 
that  they  were  issued  without  authority ;  that  the  irregularity,  if  it  be  one,  of 
attaching  to  letters  patent  No.  621^24  the  additional  sheet,  was  subject  to  cot- 
rection  only  through  the  medium  of  a  reissue.  An  amendment  to  the  bill  was 
permitted  to  enable  complainants  to  present  all  the  facts,  now  conceded  to  be 
as  at)ove  stated.  If  defendant  is  right  in  contending  that  the  CkMnmissloner 
of  Patents  was  without  power  to  grant  the  second  patent,  it  ought  to  f<^ow 
that  he  also  lacked  power  to  accept  surrender  of  and  to  cancel  the  first  grant 
So,  too,  if  the  situation  was  such  that  complainant  was  entitled  to  a  reissue, 
there  is  nothing  in  the  reissue  statute  which  precludes  us  from  treating  the 
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second  as,  in  effect,  a  r^ssue,  except  the  fact  that  It  faUs  to  limit  the  term  to 
that  of  the  first  patent  While  the  procedure  adopted  by  Christensen  may  not 
conform  to  nor  have  been  followed  with  the  express  design  of  obtaining  a  re- 
issue, the  facts  brought  to  the  C(»nmissioner's  attention  are  identical  with 
those  which  would  hare  been  averred  and  presented  upon  an  application  for 
reissue;  and,  eren  without  formal  application  for  reissue,  the  Commissioner 
could,  in  my  judgment,  have  di^KMsed  of  Ghristensen's  application  by  desig- 
nating patent  No.  635,280  as  a  *reissue.'  In  every  aspect  of  the  case,  it  ap- 
pears that  the  government  has  allowed  and  granted  a  patent  embodying  the 
claims  which,  in  the  two  documents,  are  identical.  Whether  the  patent  be  evi- 
denced by  one,  the  other,  or  both,  is  not,  in  view  of  the  issues  now  here  ma- 
terial. Complainants*  contention  that  ev«i  though  the  second  patent  on  its 
face  extends  the  term  of  the  monopoly  b^ond  that  permitted  by  statute  the 
court  may,  when  necessary  to  protect  the  public  or  a  party,  give  the  instru- 
ment its  actual  limitation  and  effect,  strikes  me  as  fair  and  entirely  consist- 
ent with  the  spirit  of  the  patent  laws.  In  other  words,  there  is  no  reason  why 
the  irregularity  of  procedure  should  work  a  default  or  a  total  lapse  in  the 
patentee's  right  or  title,  eepecially  as  against  one  who  has  not  been  injured 
or  misled,  nor  from  whom  relief  is  sought  in  reliance  upon  the  irregularity. 
Hie  question,  upon  the  present  state  of  the  case,  is  tnerefore  academic  only." 

Wc  think  it  clear  that  the  question  now  presented  was  not  directly 
decided  in  the  Seventh  circuit.  As  the  suit  there  was  begun  in  De- 
cember, 1906,  when  both  patents  were  only  between  7  and  8  years  old, 
the  question  which  patent  was  in  force  was  "academic."  One  or  the 
other  was  valid,  and  as  the  invention  was  identical  the  infringer  was 
not  harmed  by  being  enjoined  under  one  rather  than  the  other.  In 
point  of  fact  the  injunction  was  under  the  second  patent,  and  this  is  the 
decree  that  was  affirmed,  although  the  opinion  of  the  Court  of  Ap- 
peals may  be  thought  to  lean  toward  the  view  that  the  first  patent  con- 
tinued to  be  in  force,  and  that  the  second  patent  had  been  erroneously 
granted. 

[1,  2]  But,  while  it  might  be  regarded  as  a  matter  of  indifference 
under  which  patent  an  injunction  should  be  granted,  the  situation  is 
changed  when  the  question  of  accounting  is  presented.  The  two  patents 
have  different  dates  of  expiration,  and  the  question  of  marking  is  also 
to  be  considered.  We  are  therefore  required  now  to  decide  between 
the  two,  for  confessedly  both  cannot  be  valid,  and  in  our  opinion  the 
decision  should  be  in  favor  of  the  first  patent.  The  mistake  could 
have  been  corrected  under  rule  170  of  the  Patent  Office — such  rules  if 
not  inconsistent  with  law  having  the  force  of  a  statute.  Rev.  Stat.  § 
483 ;  Steinmetz  v.  Allen,  192  U.  S.  556,  24  Sup.  Ct.  416,  48  L.  Ed. 
555;  Caha  v.  U.  S.,  152  U.  S.  221,  14  Sup.  Ct.  513,  38  L.  Ed.  415; 
Wilkins  V.  U.  S.  (C.  C.  A.  3d)  96  Fed.  841,  37  C.  C.  A.  588— which 
provides  as  follows : 

"Whenever  a  mistake,  Incurred  through  the  fault  of  the  office,  is  clearly  dis- 
posed hy  the  records  or  files  of  the  oftee,  a  ctrtiflcate,  stating  the  fact  and 
nature  of  such  mistake,  signed  by  the  OommlMioner  of  PatenU,  and  sealed 
with  the  seal  of  the  Patent  Office,  will,  at  the  lequest  of  the  patentee  or  his 
assignee,  he  indorsed  without  cdiarfe  upon  the  letters  patent,  and  recorded  in 
the  records  of  patents,  and  a  printed  copy  thereof  attached  to  each  printed 
copy  of  the  specification  and  drawing. 

"WheneTer  a  misUke,  incurred  throui^  the  fault  of  the  office,  constitutes  a 
■ufllcient  legal  ground  for  a  reissue,  sudi  reissue  will  be  made,  for  the  correc- 
tion of  such  mistake  only,  without  charge  of  office  fees,  at  the  request  of  the 
patentee." 

166C.O.A.— 27 
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Or  if,  bctausc  of  the  mistake,  the  specification  had  become  either 
''defective  or  insufficient"  (Hobbs  v.  Beach,  180  U.  S.  394,  21  Sup.  Ct 
409,  45  L.  Ed.  586),  the  patentee  had  the  right  to  apply  for  a  reissue 
under  section  4916  and  the  appropriate  rules  of  the  office.  Instead 
of  pursuing  either  of  these  courses,  the  patentee  merely  asked  for  a 
summary  and  irregular  correction  of  the  mistake,  and  the  Commis- 
sioner complied  with  this  request.  Now,  if  the  Commissioner  had 
merely  omitted  the  sheet  of  drawings  and  had  given  to  the  second  pat- 
ent the  sime  date  of  expiration  as  the  first,  no  possible  harm  could 
have  been  done,  and  his  action  might  perhaps  have  been  regarded  as 
taken  within  the  general  scope  of  rule  170,  although  it  did  not  exactly 
comply  with  the  requirements  of  that  rule.  But  when  he  undertook 
to  fix  a  new  date  of  expiration,  thus  prolonging  the  life  of  the  pat- 
ent, he  did  what  he  had  no  lawful  right  to  do. 

[3]  The  second  patent  was  not  a  reissue,  for  it  did  not  conform 
to  section  4916,  and  it  was  not  confined  to  correcting  a  mistake  under 
rule  170,  for  it  went  beyond  the  mistake  and  modified  the  first  patent 
in  a  vital  particular,  namely,  in  its  date  of  expiration.  Therefore, 
as  the  Commissioner  had  no  warrant  in  the  law  for  what  he  did  (Mc- 
Cormick  Co.  v.  Aultman,  169  U.  S.  606,  18  Sup.  Ct  443,  42  L.  Ed. 
875),  we  see  no  escape  from  the  conclusion  that  the  second  patent  was 
invalid,  and  must  now  be  so  adjudged. 

To  avoid  misunderstanding,  and  if  possible  to  prevent  further  con- 
troversy on  several  points,  we  may  add  that  the  petitioner  is  at  liberty 
to  urge  any  defense  that  may  be  available  under  its  answer,  with  the 
same  effect  as  if  the  bill  had  been  originally  brought  under  the  first 
patent.  On  these  matters  we  decide  nothing,  and  we  express  no  opin- 
ion upon  the  question  (1)  whether,  in  view  of  the  date  when  the  bill 
was  filed,  the  remedy  in  equity  was  open  to  the  plaintiffs ;  or  upon  the 
question  (2)  to  what  extent  the  petitioner  is  liable  to  account  in  case 
the  equitable  remedy  be  adjudged  to  have  been  available,  and  the  peti- 
tioner be  found  to  have  infringed. 

The  decree  of  dismissal  is  therefore  reversed  so  far,  and  so  far  only, 
as  it  affects  the  two  patents  referred  to,  and  the  bill  is  reinstated  for 
further  proceedings  in  conformity  with  this  opinion. 


(243  Fed.  906) 

MOLPNE  PLOW  CO.  ▼.  MORGAN  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    April  10.  1917.) 

No.  2410. 

PATBirrs  ^s»328 — Infbingeiiknt— Coin-Planter. 

The  Dooley  patent,  No.  682,17».  for  dropping  mechanism  for  com-plant- 
erti,  U  for  an  Improvement  on  prior  devices  only  designed  to  secure  accu- 
racy in  the  number  of  grains  dropped  at  one  time,  and  must  he  limited  to 
the  spedflc  device  described  and  claimed.  As  so  construed,  held  not  In- 
fringed. 
Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Southern  District  of  Illinois. 

^s»For  oUitr  cases  sss  samt  topic  ik  KBT-NUMBBR  In  all  Key-Numbsrad  DlgesU  it  Indaxas 
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Suit  in  equity  by  Elmer  E.  Morgan,  trustee.  Deere  &  Mansur  Com- 
pany, D.  M.  Sechler  Implement  Company,  Clarence  H.  Dooley  and 
Harry  L.  Dooley,  against  the  Moline  Plow  Company.  Decree  for 
complainants,  and  defendant  appeals.     Reversed. 

From  a  decree  sustaining  patent  No.  682;178  to  Harry  L.  Dooley,  granted 
September  10,  1901,  and  enjoining  further  infringement,  appellant  appeals. 
Defense,  noninfringement 

The  patent  covers  a  "dropping  mechanism  for  corn-planters,"  the  use  of 
which,  it  is  claimed,  resulted  in  greater  accuracy.  The  claims  in  question  are 
1,  2,  9, 11,  and  12  which  read  as  follows: 

Claim  1.  "In  a  dropping  mechanism  for  corn-planters  a  hopper-bottom  hav- 
ing an  annular  channel  Into  which  grains  settle  indiscriminately  a  horizontal 
rotating  ring  or  plate  at  the  bottom  of  said  channel  having  cells  adapted  to 
receive  the  grains  edgewise  only,  and  means  for  agitating  the  grains  in  the 
channel  and  arranging  them  so  that  they  enter  the  cells  edgewise." 

Claim  2.  "In  a  dropping  mechanism  for  corn-planters,  a  hopper-bottom  hav- 
ing an  annular  channel  into  which  the  grains  settle  indiscriminately,  a  hori- 
zontal rotating  ring  or  plate  at  the  bottom  of  said  channel  having  cells  adapted 
to  receive  the  grains  edgewise  only,  and  projections  on  said  ring  extending  up 
Into  the  channel  between  its  side  walls  for  the  purpose  of  agitating  the  grains 
and  causing  them  to  enter  the  cells  edgewise." 

Claim  9.  "In  a  dropping  mechanism  for  corn-planters,  a  hopper-bottom  hav- 
ing an  annular  upwardly  flaring  channel,  a  rotating  ring  at  the  bottom  of  said 
channel,  and  a  flange  on  said  ring  projecting  upwardly  into  the  channel 
between  its  side  walls,  said  flange  being  cut  away  at  intervals  to  form  cells 
adapted  to  receive  the  grains  edgewise  only,  and  said  flange  also  having  por- 
tions of  its  outer  edge  chamfered  off  between  the  cells." 

Claim  11.  "In  a  seed  measuring  and  delivering  mechanism  for  corn-planters, 
an  annular  channel  in  the  hopper-bottom  constructed  to  receive  the  grains  in- 
discriminately, and  a  horizontal  rotating  ring  or  plate  at  the  bottom  of  said 
channel  having  cells  adapted  to  receive  the  grains  edgewise  <mly,  said  plate 
being  constructed  to  agitate  the  grains  lying  in  the  channel  above  and  arrange 
them  BO  that  they  enter  the  cells  edgewise." 

Claim  12.  "In  a  hopper-bottom  for  corn-planters,  an  annular  channel  con- 
structed to  permit  the  grains  to  settle  indiscriminately  therein,  a  rotating  ring 
or  plate  at  the  bottom  ol  said  channel,  having  cells  adapted  to  receive  the 
grains  edgewise  only,  and  projections  en  the  plate  extending  into  the  channel 
for  agitating  and  changing  the  positions  of  the  grains  lying  therein  from  an 
indiscriminate  arrangement  to  an  edgewise  arrangement  with  respect  to  the 
cells." 

Efforts  to  perfectly  control  the  number  of  kernels  that  might  be  dropped 
from  the  corn-planter  at  one  time,  have  been  persistently  made  for  many 
years,  one  of  the  first  being  by  Morgan,  patent  No.  176,190,  April  18,  1876,  fol- 
lowed by  Vogel  ft  Beitzell  patent  No.  254,444  February  28,  1882,  Cole  patent 
No.  439,773,  November  4,  1880,  Spangler  patent  No.  418,828,  January  7,  1890, 
Charles  H.  Dooley  patent  No.  693,295,  November  9,  1897,  Harry  L*.  Dooley  pat- 
ent No.  630,462,  August  8,  1899.    Greater  accuracy  was  their  sole  object. 

Morgan's  contribution  lay  in  the  idea  that  accuracy  was  obtainable  through 
a  mechanism  that  passed  one  and  only  one  kernel  at  a  time.  Since  Morgan's 
discovery,  cells  or  seed-cups  corresponding  to  the  size  of  a  kernel  of  com  have 
been  invariably  provided.  The  greatest  possible  accuracy  was  not  obtained  by 
Morgan,  by  reason  of  the  fact  that  the  cells  were  not  constructed  so  as  to  nec- 
essarily receive  the  kernels  lengthwise. 

Cole  provided  means  for  the  kernels  reaching  the  cells,  and  in  his  descrip- 
tion he  says:  "Hie  seeds  contained  in  the  hopper  are  forced,  partly  by  their 
own  w^ht,  and  partly  by  spiral  ribs  or  flanges  upon  the  upper  conical  side 
of  the  seed  wheel,  into  the  cups  or  perforations  of  the  latter." 

The  Clarence  H.  Dooley  patent  No.  593,295,  November  9,  1897,  covers  an  in- 
vention which  appellant  relies  on  as  the  basis  of  its  contention  that  claims  of 
appellee's  patent  are  very  restricted.  In  the  description  of  this  patent  we  find 
the  following:  "THe  main  object  of  my  present  invention  has  been  to  solve  the 
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problem  of  overcoming  the  second  hereinbefore  redted  defect  by  providing  a 
seed  measuring  and  delivering  mechanism  In  the  seed  box  which  will,  when 
operated  as  hereinafter  described  or  otherwise,  effectually  separate  single 
grains  of  seed  from  the  supply  In  said  seed-box,  arrange  them  on  edge,  and  de- 
liver them  edgewise  to  the  seed-cups,  which  will  receive  them  singly  In  sub- 
stantially every  one  of  the  seed-cups  of  the  seed  measuring  and  delivering 
mechanism  at  each  revolution  of  the  series  of  seed-cups  and  deliver  said  single 
grains  regularly,  uniformly,  and  with  nearly  absolute  certainty  from  each  seed- 
cup  of  said  measuring  and  delivering  mechanism  as  said  seed-cups  pass  suc- 
cesslonally  In  their  orbital  paths  over  the' throat  of  the  seed-tube." 

Claim  3  of  this  patent  reads  as  follows:  **In  a  corn-planter,  and  In  combina- 
tion substantially  as  described,  a  seed-cup  wheel  having  seed-cups  elongated 
drciunferentlally  of  said  wheel  and  contracted  or  narrow  radially  thereof,  and 
having  an  annular  rim  projecting  upwardly  from  Its  outer  side,  and  a  central 
cap-plate  located  within  said  rim  and  at  such  distance  therefrom  as  to  leave 
a  narrow  groove  or  feedway  between  them  which  will  only  admit  grains  edge- 
wise, and  which  serves  to  feed  grains  or  liernels  of  com  edgewise  to  the  under- 
lying narrow  seed-cups  In  the  seed-cup  plates." 

In  another  Harry  L.  Dooley  patent  No.  630,452,  we  find  the  following:  "This 
invention  relates  to  improvement  In  corn-planters,  but  Is  more  especially  de- 
signed for  use  In  connection  with  that  class  of  corn -planters  known  as  *rotary 
drop  check-rowers,*  which  class  is  exemplified  by  letters  patent  No.  503,295, 
granted  to  Clarence  H.  Dooley,  November  7,  1897.  In  the  machine  of  the  said 
letters  patent  was  effectually  cured  the  previously  existing  defects  In  machines 
of  this  class  due  to  the  tn-egularity  of  the  feed  by  providing  a  seed  measuring 
and  delivering  mechanism  in  the  seed-box,  which  effectually  separated  single 
grains  of  seed  ttom  the  supply  in  said  seed-box,  arranged  them  on  edge,  and 
delivered  them  edgewise  to  the  seed-cups,  which  received  them  singly  In  sub- 
stantially every  one  of  the  seed-cups  at  every  revolution  of  the  seed-cup  wheel 
and  delivered  said  single  grains  regularly,  uniformly,  and  with  nearly  absolute 
certainty  from  each  seed-cup  to  the  throat  of  the  seed-tube  as  said  cups  pass- 
ed successively  In  their  orbital  travel." 

Appellant  used  three  forms  of  devices,  one  being  known  as  the  "Fljrlng 
Dutchman,"  and  the  others  were  known  as  the  "Three  In  One"  and  "Gilt  Edge." 
So  far  as  this  case  Is  concerned,  reference  will  be  made  to  the  latter  two  styles 
only  as  the  "Three  In  One." 

The  drawings  below  are  illustrative  of  the  devices,  and  are  nearly  self- 
explanatory.  Each  represents  merely  the  mechanism  used  In  the  bottom  of 
a  hopper,  and  Is  Intended  to  provide  a  certain  means  for  dropping  a  single 
kernel  of  com  at  one  time. 


Complainants'  Dbvioe. 
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Appellants'  "Flying  Dutchman." 


Ji 


Xli mated  C&it9 


Appellants'  "Three  in  One"  Device. 

QUtUdffemnef 
T/frier  m  One  plait 

JPject^r 


JBsmaini9fp    c^nruniTTiid  Of      ^^"^J^f^*^   ^  ^fkilTbr^ecmn^ 
J&rnel        IbrwanfCea/^//  ^      ^^"^  j'arpiH^Jar/fei 

All  three  devices  are  provided  with  rotating  plates  or  rings,  having  cells 
into  which  the  corn  drops  as  the  plates  rotate. 

Complainants'  plate  has  projections  called  agitators,  forming  one  wall  of 
the  cell.  The  combination  covered  by  complainants'  patent  includes:  (a)  An 
annular  channel;  (b)  a  rotating  plate  provided  with  cells  to  receive  a  single 
kernel  of  com ;  (c)  an  agitator  as  described  in  the  drawing. 

Appellants'  device  known  as  the  "Flying  Dutchman"  has  a  rotary  plate  but 
no  separate  annular  channel.  Corn  moves  in  the  hopper,  but  not  because  of 
any  agitator  such  as  is  disclosed  in  the  corn-planting  device. 

Appellants'  "Three  in  One"  device  has  a  separate  rotating  plate,  but  no  agi- 
tator similar  to,  or  the  mechanical  equivalent  of,  the  agitator  found  in  ap- 
pellee's structure.  The  cells  are  of  double  depth,  and  an  added  element  called 
an  ejector,  is  provided  to  remove  the  extra  kernel  from  the  cell  Just  before  the 
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rt^tatlnjf  plate  permits  the  remaining  kernel  to  drop  Into  tbe  cop  below.  It  Is 
Iprovlded  with  a  trough-shaped  channel  Into  which  the  com  settles.  The  nov- 
elty consists  of  the  means  adopted  to  make  certain  that  one  kernel  Is  in  the  cell 
when  that  cell  passes  over  the  opening  below. 

Thomas  A.  Banning  and  Samuet  W.  Banning,  both  of  Chicago,  III, 
for  appellant. 
H.  H.  Bliss,  of  Washington,  D.  C,  for  appellees. 

Before  BAKER,  KOHLSAAT,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  The  ques- 
tion for  determination  is  one  of  fact,  and  we  are  required  merely  to 
draw  our  conclusion  from  the  foregoing  statement.  An  examination 
of  the  drawings  discloses  that  all  of  the  devices  have  some  common 
features,  but  these  common  features  are  old  to  the  art  and  available 
to  both  patentees.  In  determining  what  Harry  L.  Dooley  contributed 
to  the  art  by  the  device  covered  by  his  patent  in  suit,  it  is  necessar\' 
to  first  consider  the  particular  elements  in  the  combination  that  were 
old. 

There  was  nothing  new  in  the  annular  channel  in  a  corn-planting  de- 
vice, nor  in  a  cell  for  taking  care  of  a  single  grain  of  com,  nor  in  an 
agitator  as  such..  The  idea  of  the  annular  channel,  if  patentable  at  all, 
was  clearly  anticipated  by  Clarence  Dooley,  by  Spangler,  and  by  Mor- 
gan. A  cell  capable  of  receiving  a  single  grain  of  com,  as  well  as  the 
size  and  shape  of  a  cell  capable  of  receiving  but  one  kernel  lengthwise, 
was  clearly  anticipated  by  the  Clarence  Dooley  device,  and  by  others. 

In  fact  no  novelty  was  claimed  therefor.  In  the  specifications  form- 
ing a  part  of  the  patent  in  question,  the  following  appears : 

"No  particular  novelty  is  claimed  herein  for  the  shape  or  size  of  these  cells, 
and  In  regard  to  this  detail  It  need  only  be  said  that  the  cells  are  intended  to 
receive  and  hold  only  one  kernel  or  grain  at  a  time,  and  should  therefore  be  of 
a  length  and  width  adapted  to  the  dimensions  of  the  average  grains.'* 

It  is  true  that  the  annular  channel,  as  well  as  the  agitator,  differed 
in  some  respects  from  the  previously  patented  devices.  These  distinc- 
tions, together  with  the  particular  combination  of  elements  found  in 
the  claims,  mark  the  patentable  features  of  the  invention  under  con- 
sideration. 

In  view  of  the  prior  art,  appellee's  patent  apparatus  must  be  con- 
fined to  the  specific  device  described  in  the  specifications  and  claims. 
A  rule  of  law  applicable  to  the  situation  is  well  set  forth  in  Sander  v. 
Rose,  121  Fed.  840,  58  C.  C.  A.  176,  as  follows: 

"When  two  inventors  have  each  adopted  the  substantial  features  or  elements 
of  an  earlier  invention,  making,  respectively,  but  slight  changes  in  or  improve- 
ments upon  the  earlier  device,  each  will  be  limited  to  his  own  specific  form  of 
device ;  and,  if  there  are  differences  therein,  neither  device  will  be  held  to  be 
an  infringement  of  the  other.  In  all  such  cases,  the  general  words  of  the 
claim,  especially  where  the  claim  contains  words  of  reference  to  a  more  par- 
ticular description  of  the  thing  patented,  which  is  contained  in  the  specifica- 
tion, will  be  held  to  cover  only  the  structure  or  th«  device  so  particularly  de- 
scribed." 
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Another  rule  of  law,  announced  in  the  case  of  Water  Meter  Co.  v. 
Desper,  101  U.  S.  332,  337,  25  L.  Ed.  1024,  can  also  be  well  applied 
to  the  facts  in  this  suit 

"Our  law  requires  the  pat^itee  to  specify  particularly  what  he  claims  to  be 
new,  and  if  he  claims  a  combination  of  certain  elements  or  parts,  we  cannot  de- 
cree that  any  one  of  these  elements  Is  immaterial.  The  patentee  makes  them 
all  material  by  the  restricted  form  of  his  claim.  We  can  only  decide  whether 
any  part  omitted  by  an  alleged  infringer  is  supplied  by  some  other  device  or 
instrumentality  which  is  its  equivalent." 

While  infringement  is  not  avoided  by  the  substitution  of  a  mechan- 
ical equivalent  for  one  of  the  missing  elements,  we  are  unable  to  find 
in  appellants'  "Flying  Dutchman"  any  mechanical  equivalent  for  the 
agitator  and  the  separate  annular  channel  appearing  in  each  of  the 
claims  under  consideration. 

Likewise  in  the  "Three  in  One"  device  the  absence  of  an  agitator 
such  as  is  described  in  the  claims  of  appellee's  patent,  together  with  the 
differently  constructed  cells,  supplied  with  appellants'  ejector,  makes 
the  conclusion  that  there  is  no  infringement  of  appellants'  devices  ir- 
resistible. Each  of  appellants'  devices  fails  to  respond  to  any  of  the 
claims  in  controversy. 

The  decree  is  reversed  with  directions  to  dismiss  the  bill. 


(?43  Fed.  911) 

AURORA  MANTLE  &  LAMP  CO.  T.  KAUFMANN. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    April  10,  1917.) 

No.  2291. 

1.  Pateih^  ^s»328 — ^VALinmr  and  iNFBiNOEinENT — Gas  Mantle. 

The  Kaufmann  patent.  No.  940,639,  for  an  incandescent  gas  mantle, 
which  consists  of  an  inverted  mantle  having  the  bottom  cut  into  two  or 
four  sections  and  united  by  seams  forming  ribs,  instead  of  having  the 
tube  tied  or  sldrred  together  to  form  the  closed  bottom,  was  not  antici- 
pated and  discloses  invention;   also  held  infringed. 

2.  Patents  «=»168<2) — Divisional  Application. 

That  an  applicant  for  a  patent,  including  in  his  application  claims  for 
both  a  process  and  its  product,  on  rejection  of  the  process  claims  as  new 
matter,  voluntarily  canceled  them,  with  the  expressed  reservation  of  the 
right  to  make  them  the  subject  of  a  future  application,  which,  when  made, 
was  recognized  by  the  Patent  Office  as  a  divisional  ai^lication,  did  not 
constitute  an  acquiescence  in  the  rejection,  which  rendered  the  process 
patent  invalid. 
8.  Patents  «b»78 — Pbxob  Public  Use — ^Divisional  Application. 

That  a  divisional  application  for  a  process  was  not  filed  until  more  than 
two  years  after  a  public  use  will  not  invalidate  the  patent  issued  thereon, 
where  until  the  division  the  same  claims  were  pending  in  the  original 
application. 

4.  Patents  ^s»828 — ^Validitt  and  iNraiNGEMENT— Pbooess  of  Making  Gas 
Mantles. 

The  Kaufmann  patent,  No.  975,769,  for  a  process  of  making  gas  mantles, 
held  valid  and  infringed. 

#=a»For  oth«r  cams  a—  same  topic  it  KBT-NUMBER  in  all  K«7-Numb«red  DlgeaU  ik  IndaxM 
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5.  Patents  ^e3»175 — ^Pbocebs — iNTBnfosiaBNT. 

The  patentee  of  a  process  Is  not  necessarily  restricted  to  the  order  In 
which  the  steps  are  named  In  the  pat^it. 

Appeal  from  the  District  Court  bf  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  Otto  Kauf mann,  receiver  for  the  Blotk  Light  Com- 
pany of  Ohio,  against  the  Aurora  Mantle  &  Lamp  Company.  Decree 
for  complainant,  and  defendant  appeals.    Affirmed. 

From  a  decree  sustaining  two  patents,  No.  940,630,  Issued  November  16, 
1009,  and  No.  075,769,  issued  November  15,  1010,  and  enjoining  further  In- 
fringement, appellant  appeals.  The  defenses  are  invalidity  and  noninfringe- 
ment. 

The  two  patents  cover  an  incandescent  gas  mantle  and  the  process  of 
making  it  The  subject-matter  of  the  Invention  Is  the  bottom  of  an  Inverted 
gas  mantle.  Plaintiff  describes  his  Inverted  mantle  as  being  "characterized 
by  an  open  cylindrical  top,  which  Is  fastened  to  a  supporting  ring  by  a  tie 
thread,  and  by  a  round,  dome  shaped  bottom  of  even  thickness,  made  up  of 
curved  section^  and  having  small  Interior  ribs  formed  by  the  'fabric*  edges 
extending  Inward  from  the  seams  which  unite  the  bottom  sections  of  the 
mantle."  The  method  of  making  the  material  of  which  these  mantles  are 
constructed  is  similar  to  other  gas  mantles,  all  being  made  of  a  very  thin  shell 
of  thorium,  an  Infusorial  earth,  rendered  Incandescent  by  the  heat  of  the  gas 
flame  which  strikes  against  It.  This  finished  product,  to  borrow  counsel's 
language.  Is  obtained  In  the  following  manner:  "The  fibrous  material  which 
serves  as  the  base  for  the  infusorial  earth  with  which  the  mantle  Is  Impreg- 
nated In  the  process  of  manufacture  is  burnt  up  and  disappears  In  the  final 
step  of  that  process,  which  consists  in  shaping  or  'setting*  the  mantle  by  burn- 
ing it  over  a  Bunsen  or. gasoline  burner.  The  'fabric*  of  infusorial  earth  re- 
mains." 

All  gas  mantles  must  necessarily  conform  somewhat  to  the  shape  of  the 
flame,  in  order  that  they  may  be  in  contact  with  the  flame  throughout,  for 
the  light  is  derived  from  the  incandescence  of  the  mantle  rather  than  from  the 
luminosity  of  the  flame.  Inverted  mantles  were  first  used  in  this  country 
about  1003,  and  the  development  in  the  trade  since  has  been  rapid.  Appellee 
alone  makes  between  2,000,000  and  3,000,000  a  year. 

Advantages  of  the  inverted  mantle,  under  certain  conditions,  'over  the 
upright  mantle,  are  admitted,  and  patentee  claims  Invention  by  reason  of  the 
aUeged  advantages  of  the  "seamed**  over  the  "tied**  or  "shirred**  types.  The 
disadvantages  of  the  "shirred**  or  "tied**  type  are  described  by  the  patentee  as 
follows:  "Heretofore  such  mantles  have  been  made  by  gathering  one  end  of 
a  tube  of  knitted  material  by  the  use  of  a  string  encircling  one  end  of  the 
tube  (this  is  the  'tied*  type),  or  by  passing  a  string  through  the  loops  of  the 
knitting  and  drawing  the  loops  together  (this  Is  the  'shirred*  type).  This  Is 
objectionable  because  these  methods  crease  and  fold  the  fabric  and  make  It 
unnecessarily  weak  and  dense  at  the  point  where  the  stress  Is  gr^test  when 
the  mantle  Is  In  use,  so  that  It  soon  breaks  at  the  said  weakened  point,  thereby 
rendering  the  life  of  the  mantle  short  and  uncertain,  and  by  reason  of  the 
density  of  the  mantle  produced  In  the  above  ways  an  unnecessary  Increase  In 
gas  pressure  Is  required  to  properly  Incandesce  It,  the  result  of  which  Is  to 
shorten  the  life  of  the  mantle,  to  Increase  the  expense  of  Its  use,  to  compli- 
cate Its  use,  and  render  It  less  efficient.** 

Patentee's  object  was  to  abolish  the  folds  and  creases  that  resulted  from 
tying  or  shining  the  fabric  and  to  strengthen  the  fabric  generally,  and  par-  , 
tlcularly  at  the  apex  where  the  fabric  Is  united,  securing  at  the  same  time,  it  * 
is  claimed,  greater  Incandescence.  Two  forms  are  in  common  use.  In  the 
one,  the  fabric  is  cut  Into  four  sections,  which  when  sewed  together,  make 
two  seams.  In  the  other,  the  fabric  Is  cut  Into  two  sections,  which,  when 
sewed  together,  make  but  one  seam. 
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Figure  A  illustrates  an  inverted  tied  or  sliirred  mantle. 

Side  View.  Bottom  View. 


Figure  B  represents  patentee's  seamed  mantle  with  two  seams. 

Side  View.  Bottom  View. 


Figure  C  represents  patentee's  seamed  mantle  with  one  seam. 

Side  View.  Bottom  View. 


Defendant's  product  is  a  "one"  seamed  type.  The  claims  In  issue  of  the 
product  patent  are  1-6,  inclusive ;  2  and  6  being  representative,  and  as  follows: 

2.  "An  inverted  mantle  having  a  cylindrical  open  top,  and  a  dome-formed 
smooth-surfaced  base,  consisting  of  two  sections,  each  of  the  general  form 
of  a  quarter  of  a  sphere,  and  seamed  together  at  their  edges." 

6.  "A  mantle  for  incandescents  comprising  a  tube  of  fabric  having  a  plurali- 
ty of  seams  for  closing  one  end  of  the  tube,  which  seams  extend  transversely 
and  are  located  within  the  tube,  and  produce  reinforcing  ribs  extending  from 
the  median  portion  of  the  closed  end  of  the  mantle." 

Claims  1  and  3  of  the  process  patent  are  in  issue.    No.  3  reads  as  follows: 

"The  process  of  manufacturing  mantles  consisting  in  forming  a  tube  of 
fabric,  impregnating  said  fabric  with  an  incandescing  material,  severing  the 
fabric  transversely  of  its  length  so  as  to  form  a  plurality  of  cut  and  rounded 
edges,  securing  said  edges  together  to  form  seams,  turning  said  mantle  inside 
out,  and  then  burning  said  fabric  over  a  Bunsen  burner,  to  set  the  fabric  in 
its  final  shape,  and  stiffen  the  seams  within  the  mantle." 
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Paul  Carpenter,  of  Chicago,  111.,  for  appellant. 
Frederick  P.  Fish  and  Joseph  L.  Levy,  botlrof  New  York  City, 
for  appellee. 

Before  MACK,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  Appel- 
lant's attack  upon  the  validity  of  the  product  patent  may  be  divided 
into  the  following  heads :  (A)  Patentee's  product  was  merely  the  apn 
plication  of  practical  mechanics  and  did  not  involve  invention.  (B) 
The  steps  applied  were  taken  from  the  prior  art.  (C)  Patentee's  prod- 
uct is  the  result  of  actual  aggregation  of  a  number  of  old  steps. 

[1]  It  is  urged  that  the  securing  of  shape  and  permanency  of  form 
by  the  means  adopted  by  appellee  was  long  known  to  the  art  and 
had  previously  been  covered  by  patents.  For  example,  caps,  mittens, 
hats,  boots,  and  stockings,  etc.,  have  long  been  made  from  cloth,  and 
shape  and  permanency  of  form  secured  by  the  methods  here  used.  It 
should  be  borne  in  mind  that  appellee's  object  was  to  secure  a  mantle 
of  greater  strength  and  capable  of  furnishing  greater  light.  The 
mere  fact  that  all  the  elements  of  a  new  combination  are  old  is  not  suf- 
ficient to  prevent  patentability.  The  fact  that  the  end  was  a  new  and 
beneficial  one,  never  before  attained,  is  persuasive  evidence  of  inven- 
tion, even  though  the  elements  combined  were  well  known.  Loom  Co. 
V.  Higgins,  105  U.  S.  580,  26  L.  Ed.  1177.  The  result  of  this  combina- 
tion of  known  elements  was  much  sought.  Shape,  as  such,  was  im- 
important ;  but  any  result  that  made  it  possible  for  the  manufacturer 
to  produce  a  mantle,  the  incandescent  material  of  which  was  so  situ- 
ated in  reference  to  the  flame,  that  greater  luminosity  throughout  the 
entire  surface  was  secured,  was  desired  by  all  manufacturers. 
Strength,  obtained  from  the  seams  or  ribs  was  valuable  in  addition 
to  its  mere  contribution  as  a  factor  in  securing  permanency  of  shape, 
for  by  it  the  "speck"  or  "dark  spot"  on  the  apex  of  the  mantle  was 
eliminated,  and  at  the  most  important  part  of  the  illuminating  body 
greater  incandescence  was  secured.  These  results  so  secured,  even 
by  means  used  in  other  arts,  for  different  purposes,  manifested  in- 
vention. 

But  it  is  asserted  that  these  claims  of  strength  and  increased  in- 
candescence were  imaginary,  mere  paper  claims,  and  are  not  in  fact 
existing,  and  the  results  so  obtained  were  self-evident.  The  evidence 
as  to  tiie  extent  of  the  patentee's  contribution  to  the  art,  while  con- 
flicting, supports  appellee's  contention  in  this  respect.  The  fact  that 
the  completed  product,  though  more  expensive  than  the  old  form  of 
mantle,  is  now  extensively  used,  and  the  further  fact  that  appellant 
has  seen  fit  to  manufacture  the  product  in  large  quantities,  are  con- 
vincing, if  not  conclusive.  In  view  of  the  appellant's  use  of  the  pat- 
ented invention,  the  claim  is  poorly  asserted  that  the  improvement  con- 
tributed no  advance  in  the  art.  Gandy  v.  Main  Belting  Co.,  143  U.  S. 
587,  596,  12  Sup.  Ct.  598,  36  L.  Ed.  272;  Western  Electric  Co.  v.  La 
Rue,  139  U.  S.  601,  608,  11  Sup.  Ct.  670,  35  L.  Ed.  294. 

Nor  was  the  solution  of  the  problem  confronting  Kaufmann  a  sim- 
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pie  and  self-evident  one.  An  invention,  when  understood,  often  seems 
simple.  But  it  should  be  borne  in  mind  that  the  trade  demanded  a 
successful  inverted  mantle.  The  shirred  or  tied  mantle  only  partially 
met  the  demand.  Greatly  increased  sales  in  gas  mantles  followed.  Nor 
was  it  self-evident.  Experiments  were  necessary,  according  to  the 
evidence,  before  the  final  form  was  perfected. 

Was  there  infringement?  In  view  of  the  testimony  of  the  appel- 
lant's expert,  this  subject  is  hardly  debatable.  Its  witness  admitted 
infringement.  While  such  an  admission  is  not  binding  upon  the  liti- 
gant, yet  this  court  agrees  with  the  witness  that  there  was  unques- 
tionably infringement.  It  follows,  therefore,  that  product  patent.  No. 
940,639,  is  valid  and  was  infringed  by  appellant. 

[2]  The  attack  on  the  process  patent,  while  differently  phrased, 
involves  the  action  of  the  Commissioner  of  Patents  in  striking  out  sev- 
eral claims  appearing  in  the  original  application.  Kaufmann  first  at- 
tempted to  secure  a  process  and  a  product  patent  through  one  appli- 
cation. The  examiner  ordered  the  claims  for  the  process  patent 
stricken  out.  Applicant  was  then  confronted  with  the  necessity  of 
an  appeal  or  the  filing  of  a  new  application.  The  action  of  the  Patent 
Office  was  discretionary  (U.  S.  ex  rel.  S'teinmetz  v.  Allen,  192  U.  S. 
547,  561,  24  Sup.  Ct.  416,  48  L.  Ed.  555),  which  discretion,  unless  clear- 
ly abused,  was  not  subject  to  review.  Kaufmann,  therefore,  acquiesced 
in  the  ruling  and  made  a  separate  application  for  the  patent  on  the 
process.  The  Patent  Office  understood  the  situation  clearly,  and  recog- 
nized Kaufmann's  right  to  a  division.  In  speaking  of  the  matter  the 
examiner  says: 

"A  claim  similar  to  the  claims  now  In  this  ease  was  submitted  in  application 
No.  283,743,  filed  October  21,  1906,  which  has  matured  into  patent  No.  940,039, 
November  16,  1909.  Said  claim  was  rejected  as  involving  new  matter.  Appli- 
cant amended  the  claim,  but  traversed  the  rejection  of  the  claim  as  new  mat- 
ter, and  later  of  his  own  motion  canceled  the  amended  claim,  with  the  ex- 
ipressed  reservation  that  claims  to  such  subject-matter  might  be  made  in  a 
future  application.  The  office  does  not  hold  that  applicant  acquiesced  in  the 
rejection  of  claim  8  of  the  former  application  as  new  matter,  as  he  expressly 
did  not  so  acquiesce,  and  in  fact  no  action  was  taken  by  the  office  on  the 
amended  claim.  Moreover,  on  page  1,  line  23,  applicant  apparently  means  to 
say  that  the  application  is  a  division  of  former  application  283,743  of  October 
21,  1905." 

In  the  light  of  these  facts,  appellant's  contentions  are  not  well  taken. 
Its  claim  that  the  process  patent  covers  the  same  invention  as  the  article 
patents  is  unsupported  by  the  facts  and  contrary  to  the  ruling  of  the 
Patent  Office. 

The  further  objection  to  the  validity  of  the  process  patent,  that  the 
product  can  be  produced  only  by  this  process,  and,  if  sustained,  the 
process  patent  would  unlawfully  extend  appellee's  product  monopoly, 
fails,  because  in  fact  the  product  patent  can  be  made  in  other  ways. 
Century  Electric  Co.  v.  Westinghouse  E.  &  Mfg.  Co.,  191  Fed.  350,  359, 
112  C.  C.  A.  8;  Leeds  &  Catlin  v.  Victor  Talking  Machine  Co.,  213  U. 
S.  301,  318,  29  Sup.  Ct.  495,  53  L.  Ed.  805. 

Its  second  objection,  while  disputing  its  previous  position  is  not  sup- 
ported by  the  record.    Appellant  says : 
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''Eaufmaim  admits  that  the  process  in  the  process  patent  la  not  disclosed  in 
the  article  patent,  and  consequently  the  process  application  could  not  be  a 
divisional  case." 

Kaufmann's  process  patent  is  disclosed  in  the  original  application, 
and  is  restricted  to  the  claims  covering  the  process  found  therein. 

[3]  Appellant's  contention  that  the  process  patent  is  invalid,  because 
separate  application  was  not  filed  until  more  than  two  years  after  a 
public  use,  is  untenable,  in  view  of  the  fact  that  the  prior  application 
covering  the  same  claims  had  for  two  years  been  pending  in  the  Pat- 
ent Office  and  had  been  rejected  because  the  claims  for  process  pat- 
ent were  included  in  the  application  for  the  article  patent. 

Noninfringement  of  Process  Patent. 

[4,  5]  As  to  claims  1  and  3,  appellant  contends  patentee  provides 
five  steps,  which  are  not  infringed,  because  steps  B,  C,  and  D  are  em- 
ployed by  the  defendant  in  the  order  of  C,  B,  and  D.  Whether  the 
patentee  is  restricted  to  the  order  named  depends  upon  the  subject 
and  the  character  of  the  various  steps  so  designated.  In  the  present 
case  we  conclude  that  the  claims  are  infringed,  even  though  the  order 
of  the  three  steps  B,  C,  and  D,  is  changed.  Gen.  Electric  Co.  v.  Hill- 
Wright  Electric  Co.,  174  Fed.  996,  98  C.  C.  A.  566. 

The  other  alleged  differences  in  appellant's  process  from  the  steps 
outlined  in  appellee's  claims  hardly  justify  separate  consideration.  We 
conclude  that  process  patent.  No.  975,769,  is  valid,  and  claims  1  and 
3  are  infringed. 

The  decree  is  affirmed. 
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(244  Fed.  1) 

FREEMAN  .t  al.  v.   UNITED  STATES. 

(Circuit  Court  of  Appeals,   Seventh  Circuit.     June  28,  1917.) 

Nos.  2224-2226,  2232,  2233,  2237,  2261,  2346,  2347. 

1.  Post  Office  ^=»48(4) — Misuse  of  Mails — Indictment — Sufficiency. 

An  indictment  with  counts  under  Criminal  Code,  §  37,  Act  March  4, 1900, 
c.  321,  35  Stat.  1096  (Ck)mp.  St.  1916,  §  10201),  charging  a  conspiracy  to 
violate  section  215  (Comp.  St.  1916,  §  10,385)  with  reference  to  using  the 
mails  In  the  execution  of  a  scheme  or  artifice  to  defraud,  and  other  counts 
charging  violation  of  section  215,  setting  forth  generally  the  scheme  to 
defraud,  was  not  bad  for  failure  to  set  out  the  contract  with  the  victims 
or  to  set  out  that  such  contract  was  entered  into,  such  matters  being 
merely  evidence  to  show  the  manner  in  which  the  scheme  would  be  made 
effective. 

2.  Indutment  and  Infobmation  C=»66 — Misuse  of  Mails — Sufficiency. 

Such  indictment  was  not  bad  for  failure  to  state  that  the  collection 
agency  through  which  defendants  realized  on  their  scheme  was  a  corpora- 
tion, etc.,  or  to  show  the  relation  of  defendants  to  the  agency;  such 
mutters  being  matters  of  evidence. 

3.  Post  Office  <$=:»35 — Misuse  of  Mails — Indictment — Sufficiency. 

In  a  prosecution  under  Criminal  C^ode,  §  215,  letters  set  out  in  the  in- 
dictment advising  of  the  receipt  of  a  list  of  claims  by  the  collection 
agency  through  which  defendants  operated  and  of  the  intended  call  of  a 
special  agent  to  close  up  the  contract  through  which  defendants  realized 
on  the  scheme  showed  on  their  face  that  they  had  some  power  or  instru- 
mentality in  the  execution  of  the  scheme  to  defraud. 

4.  Post  Office  ^=>35 — Misuse  of  Mails — Letters  to  ob  from  Other  Victim. 

In  a  prosecution  under  Oiminal  Code,  $  215,  for  using  the  mails  in  the 
execution  of  a  scheme  to  defraud,  the  letter  which  is  mailed  need  not  be 
one  to  or  from  the  intended  victim  of  the  fraud. 
6.  Post  Office  <$=:»35 — Misuse  of  Mails — Letters — Kind. 

The  scheme  being  one  for  obtaining  money,  the  use  of  the  mails  for  the 
purpose  of  assisting  in  retaining  the  money  or  to  convey  to  the  victim  as- 
surances calculated  to  lull  him  into  inaction  is  within  Criminal  Code,  § 
215,  condemning  the  depositing  In  or  taking  from  the  mails  any  letter, 
etc,  for  the  purpose  of  executing  any  scheme  to  defraud. 
6.  Post  Office  ^=»48{4) — Misuse  of  Mails — Indictment — Sufficiency. 

An  allegation  that  the  letters  therein  set  out  were  mailed  "for  the  pur- 
pose of  executing  the  said  scheme  and  artifice  to  defraud  and  for  the 
purpose  of  attempting  so  to  do,"  the  letters  themselves  indicating  that 
they  had  such  tendency,  sufficiently  alleged  that  the  letters  were  mailed 
for  the  purpose  of  executing  the  scheme. 
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7.  CoNSPiBACT  <&=»43(9) — Indictment — Sufficiency. 

Counts  charging  "that  defendants  ♦  ♦  ♦  wrongfully,  etc.,  conspired, 
etc.,  together  ♦  ♦  ♦  for  the  purpose  of  executing  the  said  scheme  and 
artifice  to  defraud  •  •  •  and  attempting  to  do  so,  to  place  and  cause 
to  be  placed  letters  in  the  post  office,"  sufficiently  charged  a  conspiracy  to 
use  the  mails  in  the  execution  of  the  alleged  scheme  to  defraud  and  showed 
that  the  letters  and  other  things  therein  stated  as  overt  acts  had  power 
to  effect  the  object  of  the  conspiracy. 

8.  Cbiminai.    Law    ^=>444 — ^Evidence — Account    Books — Identificatiow — 

Sufficiency. 

In  a  prosecution  imder  Grim.  Code,  §§  37,  215,  charging  that  defendants 
through  collection  agencies  used  the  mails  in  the  execution  of  a  scheme 
to  defraud  by  securing  in  advance  of  collection  "realization  charges,"  a 
book  in  which  were  entered  such  charges  received  by  the  manager  of 
the  Chicago  office  and  admitted  in  the  light  of  an  admission  or  declaration 
of  the  defendants  was  sufficiently  identified  if  shown  to  have  been  Icept 
with  the  knowledge  and  under  the  general  directions  of  such  manager. 

9.  Post  Office  ^=s>49 — Use  of  Mails — Evidence — Motive  and  Intent. 

Where  the  fraudulent  scheme  had  been  shown,  it  was  competent  to 
prove  the  extent  to  which  the  charges  were  solicited  and  secured  as 
bearing  on  the  motive  and  intent,  although  in  many  cases  it  did  not 
appear  whether  the  fraudulent  representations  were  made  to  secure 
them ;  the  scheme  not  being  concocted  with  reference  to  any  definitely  in- 
tended victims. 

10.  Gbiminal  Law  ^==>1169(1) — Review — ^Admission  of  Evidence — HABTtfi^Kss 

Error. 

The  essential  elements  to  be  shown  were  the  fraudulent  scheme  and 
the  use  of  the  mails  in  its  execution  and  admitting  in  evidence  an  account 
book  showing  the  receipt  of  $130,000  realization  charges  was  without 
prejudice;  it  not  being  necessary  to  show  the  extent  of  the  success  of 
the  scheme. 

11.  Criminal  Law  ^=»447 — ^Pabol  Evidence  Rule — ^Applicability. 

In  such  prosecution  the  rule  against  varying  written  contracts  by 
parol  was  inapplicable,  the  contract  with  the  victims  being  merely  one 
of  a  series  of  evidentiary  facts  bearing  upon  the  ultimate  question 
whether  a  scheme  or  artifice  to  defraud  through  the  mails  was  devised 
or  intended  to  be  devised. 

12.  Post  Office  ^=»49 — Wrongful  Use  of  Mails — Evidence — Sufficiency. 

Evidence  held  insufficient  to  show  that  the  warnings  given  agents 
against  making  the  false  representations  charged  were  made  in  good 
faith  and  with  intent  that  they  should  be  acted  upon. 

13.  Post  Office  e=s>S5 — Wrongful  Use  of  Maii^ — Evidence — Sufficiency. 

The  fact  that  after  defendants  received  advance  payments  for  the  col- 
lection of  claims  which  they  knew  to  be  worthless  they  attempted  to 
make  collections  would  be  no  excuse. 

14.  Post  Office  ^=»35 — Wrongful  Use  of  Mails — Evidence — Sufficiency. 

That  the  contract  with  the  victim  had  three  years  in  which  to  run  did 
not  make  the  defendants  immune  from  prosecution  for  the  period  fixed 
in  the  contracts. 

15.  Post  Office  ^s»35 — Wrongful  Use  of  Mails — Evidence — Sufficiency. 

In  a  prosecution  for  using  the  mails  in  furtherance  of  a  scheme  to  de- 
fraud iu  violation  of  Crim.  Code,  §  215,  it  is  not  necessary  that  nothing 
is  to  le  given  in  return  for  the  money. 

16.  Post  Office  ^=:>35 — Wrongful  Use  of  Mails — Evidence — Sufficiency. 

In  a  prosecution  under  Crlm.  Code,  §  215,  it  is  not  essential  to  prove  that 
the  scheme  contemplated  a  use  of  the  mails;  it  being  sufficient  to  prove 
that  the  mails  were  in  fact  used  in  the  execution  of  the  scheme. 
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17.  Post  Office  ^=»35 — ^Wbongfui*  Use  of  Mails — Evidence — Sufficiency. 

Where  the  execution  of  the  scheme  to  defraud  would  have  been  utterly 
impossible  without  the  use  of  the  mails,  all  who  participated  in  the 
scheme  would  be  guilty,  although  they  did  not  actually  deposit  or  talse 
from  the  mails  any  letters. 

18.  Post  Office  ^=:»49 — Intent  to  Use  Mails — ^Evidence — Sufficiency. 

Evidence  that  the  conspiracy  to  defraud  was  to  be  executed,  and  that 
the  use  of  the  mails  was  indispensable  to  its  execution,  sufficiently  showed 
the  intent  to  use  the  mails  as  a  part  of  the  conspiracy. 

19.  Post  Office  ®=>49 — Intent  and  Good  Faith — Evidence. 

Evidence  that  the  bankrupt  debtors  of  the  victims  had  been  discharged, 
throwing  light  on  the  collectibility  of  the  accounts,  was  competent  as 
throwing  light  on  the  intent  and  good  faith  of  defendants  in  representing 
that  they  could  and  would  collect  the  claims. 

20.  Criminal  Law  <$=:»200(6) — Double   Conviction — Identity  of  Subject- 

Matteb.  , 

In  a  prosecution  under  Crim.  Code.  §§  37,  215,  where  the  conspiracy 
counts  set  forth  as  overt  acts  the  mailing  of  letters  not  set  out  in  counts 
under  section  215,  the  contention  that  a  conviction  on  the  conspiracy 
counts,  as  well  as  on  the  others  is  a  double  conviction  was  untenable. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Abram  H.  Freeman  and  others  were  convicted  under  an  indict- 
ment charging  under  Criminal  Code,  §  37,  a  conspiracy  to  violate  sec- 
tion 215  and  a  violation  of  section  215,  and  bring  error.  Judgments 
affirmed. 

An  indictment  of  35  counts  was  returned  against  plaintiffs  in  error  (here- 
inafter called  defendants).  Demurrers  were  overruled,  and  after  a  long  trial 
a  general  verdict  of  guilty  was  found  against  all.  Motions  for  new  trial 
and  in  arrest  being  denied,  judgments  were  entered,  and  the  defendants  sen- 
tenced. Each  prosecutes  a  writ  of  error;  the  errors  assigned,  and  the  tran- 
script, briefs,  and  arguments  presented,  being  by  stipulation  applicable  to 
all  the  defendants. 

Counts  25,  26,  and  35*  charge  defendants  imder  section  37,  U.  S.  Criminal 
Code,  with  conspiring  to  violate  section  215  of  that  Code;  all  the  other 
coimts  charging  in  varying  language  a  violation  of  said  section  215.  The  gen- 
eral purport  of  the  facts  appearing  from  the  very  voluminous  transcript  will 
be  set  forth  as  briefly  as  may  be. 

In  the  early  SCs  a  concern  known  as  the  Barr  &  Widen  •^Commercial" 
Agency,  composed  of  one  Barr  and  one  Widen,  established  a  collection  and 
credit  reporting  business  or  agency  at  St.  Louis,  Mo.,  for  making  local  collec- 
tions for  and  credit  reports  on  merchants  and  others  of  that  city.  The  con-  . 
cern  did  considerable  business  and  enjoyed  a  good  reputation.  In  about  1900 
they  began  to  do  business  outside  of  St.  Louis ;  the  solicitation  and  transac- 
tion of  the  collection  business  outside  of  St.  Louis  being  thenceforth  carried  on 
under  the  name  of  Barr  &  Widen  "Mercantile"  Agency.  In  1904  Barr  died. 
Shortly  before  his  death  defendant  Wendler  became  associated  with  the  con- 
cern as  general  manager  of  the  "Mercantile,"  Widen  attending  to  the  affairs  of 
the  "Commercial,"  which  under  Its  old  name  continued  to  carry  on  the  local 
business.  In  1909  Wendler  became  a  partner  of  Widen,  but  the  names  of  the 
concern  remained  imchanged.  Widen  died  in  November,  1912.  From  time 
to  time  there  was  developed  a  plan  for  soliciting  business  from  outside  con- 
cerns all  over  the  United  States,  through  agents  Instructed  and  trained  to 
solicit  contracts  from  prospective  clients,  and  to  obtain  from  them  payment  in 
advance  of  sums  called  "realization  charges." 

The  plan  of  procedure  during  the  period  of  time  particularly  here  Involved, 
for  interesting  the  outside  clients  in  the  proposition,  as  appears  from  testl- 
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mony  of  representattves  of  many  of  the  concerns  with  whom  the  Mercantile  had 
dealings,  and  of  solicitors  and  agents  through  whom  the  business  was  con- 
ducted, was  substantially  as  follows:  Under  the  general  direction  of  defend- 
ants Wendler  and  Preeman,  at  considerable  expense  persons  were  sent  to 
various  District  Courts  of  the  United  States,  there  to  examine  the  bankruptcy 
records,  and  tabulate  the  bankruptcies  there  shown  for  a  considerable  num- 
ber of  years  back,  listing  the  various  creditors  and  data  which  the  records  dis- 
closed as  to  the  claims.  This  information  was  sent  to  Wendler  at  St  Louis, 
or  to  defendant  Preeman  at  Chicago,  his  chief  assistant.  The  data  thus 
secured  was  classified,  so  that  the  bankrupt  claims  shown  by  the  various 
court  records  to  be  owing  to  a  concern  of  a  given  city  would  appear  together 
In  the  general  office  the  data  concerning  the  several  creditors  in  a  dty  about 
to  be  visited  was  transcribed  upon  cards;  each  card  containing  the  informa- 
tion thus  gathered  in  regard  to  outstanding  bankrupt  claims  of  a  given 
creditor  concern  of  the  city.  These  cards  were  known  as  "leads"  or  "lead 
cards,"  and  all  the  cards  for  a  given  city  were  sent  to  the  agent  about  to  visit 
the  city  to  afford  the  agent  information  which,  when  used  as  contemplated, 
was  calculated  to  arouse  or  stimulate  the  Interest  of  the  prospective  client 
in  the  proposed  plan. 

The  proposition  to  Join  a  commercial  agency  ordinarily  striking  no  re- 
sponsive chord  in  the  prospect,  the  agent  would  casually  inquire  if  the  concern 
had  not  some  time  before  sustained  loss  through  a  certain  bankruptcy.  Re- 
ceiving an  affirmative  reply,  the  agent  would  suggest  further  facts  in  regard 
to  the  loss  that  the  particular  lead  card  showed,  and  might  inquire  as  to  other 
bankruptcies  in  which  the  lead  card  had  informed  him  the  prospect  was  in- 
terested. The  prospect,  not  suspecting  the  deliberate  manner  whereby  the 
information  had  been  obtained,  nor  the  purpose  of  it,  would  inquire  how  the 
agent  knew  of  these  things,  and  was  informed  that  his  concern  made  a. special- 
ty of  looking  up  and  collecting  desperate  claims,  particularly  from  bankrupts, 
and  would  then  suggest  as  to  one  or  more  of  these  bankruptcies  that  they 
had  discovered  a  responsible  silent  partner,  or  that  the  debtor  had  concealed  a 
large  amount  of  assets  or  had  in  some  other  suggested  manner  perpetrated 
a  fraud  upon  his  creditors,  and  would  often  say  that  they  had  already  in- 
stituted proceedings  for  other  creditors  of  the  same  bankrupt  which  promised 
very  early  success,  and  would  like  to  include  this  claim,  and  in  many  cases 
would  state  that  attachment  proceedings  had  been  begun,  or  were  about  to 
be  begun  on  discovered  property,  and  that  they  had  property  secured  suffi- 
cient to  pay  the  creditors,  and  that  it  would  be  a  matter  of  only  a  short  time, 
frequently  fixed  by  the  agent,  before  the  claims  against  the  bankrupt,  which 
were  turned  over  to  them,  would  be  realized  fully  or  in  large  part.  The  cal- 
culated and  the  frequent  effect  of  such  representations  was  to  induce  in  the 
mind  of  the  prospect  a  belief  that,  if  the  claim  was  turned  over,  payment 
within  a  short  time  (often  designated)  would  be  certain  to  follow. 

This  agent  did  not  proceed  so  far  as  to  suggest  that  the  prospect  should 
make  any  payment  in  advance,  but  he  invariably  suggested  to  the  prospect 
that  not  only  as  to  the  claims  referred  to,  but  as  to  the  collection  of  all  old 
and  desperate  claims,  his  concern  were  specialists,  and  that,  if  the  prospect 
would  supply  him  with  a  list  of  all  his  old  and  desperate  claims,  he  would 
send  in  the  list  to  the  home  office,  and  obtain  from  the  office  a  proposition 
for  the  collection  of  such  claims,  and  that,  if  the  prospect  did  not  accept  the 
proposition,  no  possible  liability  would  be  incurred.  This  appearing  to  be 
fair,  a  list  of  such  old  delinquent  claims  was  prepared  and  given  the  agent, 
and  was  by  him  mailed  to  Wendler  or  Preeman.  Thereupon  a  letter  was  sent 
by  Wendler  to  the  prospect,  advising  of  receipt  of  the  list  handed  the  solicitor 
for  the  purpose  of  arriving  at  a  basis  for  charge  for  the  service,  and  that  in 
due  time  a  special  agent  will  call  and  submit  a  contract. 

In  the  course  of  a  few  weeks  another  person  would  call  on  the  prospect, 
presenting  a  proposition  for  making  the  collections,  which  was  in  the  form 
of  a  long  contract,  mostly  in  fine  print.  This  man  was  known  as  the  "coo- 
tract  man"  or  "closing  man" ;  the  solicitor  who  secured  the  list  being  known 
as  the  "list  man"  or  solicitor.  Through  the  presentation  of  the  proposed  con- 
tract the  prospect  was  first  Informed  that  he  was  expected  to  pay  the  agency  in 
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advance  a  spedflc  sum  which  was  written  in  the  contract  It  appears  that  the 
sura  to  be  paid  was  usually  arrived  at  through  Mr.  Freeman  first  making  an 
estimate  of  the  amount  to  be  written  in  the  contract  as  the  "minimum  recov- 
ery/' to  be  later  explained,  which  was  arbitrarily  fixed  at  approximately  20 
per  cent  of  the  total  of  the  claims  listed,  and  that  the  "realization  charge*' 
was  arbitrarily  fixed  at  25  per  cent  of  the  "minimum  recovery,"  so  that,  in 
case  the  prospect  had  submitted  old  claims  aggregating,  say,  |20,000,  the 
mjTiimiTm  recovery  would  be  fixed  at  about  $4,000,  and  the  realization  charge 
at  about  $1,000,  which  last  amount  the  contract  man  undertook  to  get  the 
prospect  to  pay  in  advance.  Of  course,  the  prospect  generally  demurred  to 
paying  anything  in  advance,  particularly  the  amount  asked,  which  was  usually 
a  substantial  sum.  In  the  excellent  'teamwork"  which  the  evidence  revealed, 
it  appears  that  the  contract  man  was  also  supplied  with  "lead  cards,"  and  in 
most  instances  he  knew  generally  or  specifically  the  particular  sort  of  story  the 
list  man  had  told  the  prospect  concerning  the  collectibility  of  the  bankrupt 
claims.  Such  stories,  which  never  had  the  remotest  foundation  in  truth,  be- 
yond the  fact  that  the  bankrupt  claims  existed,  the  contract  man  would  reiter- 
ate, and  in  many  instances  amplify,  stating  (out  of  whole  doth)  the  further 
progress  that  had  been  made  in  a  particular  matter,  holding  out  roseate  pros- 
pect of  speedy  realization  thereon,  in  which  case,  through  such  collection 
alone,  the  required  advance  payment  would  be  largely,  if  not  fully,  repaid,  or 
even  yield  a  surplus  over  the  pajrment,  but  usually  suggesting  that,  unless  the 
prospect  promptly  came  in,  he  would  lose  the  benefit  of  the  proceedings  which 
were  in  progress  against  the  particular  bankrupt  debtor.  That  the  list  men 
and  contract  men  well  knew  that  all  these  stories  of  secret  partners,  concealed 
assets,  fraud,  attachment,  and  other  proceedings,  and  all  the  representations 
as  to  the  collectibility  of  the  bankrupt  claims  were  wholly  false,  appears 
from  the  fact  that  they  themselves  usually  concocted  the  particular  tale  to 
suit  the  particular  case. 

To  enable  contract  as  well  as  list  men  to  further  impress  the  prospect,  each 
of  them  was  provided  with  a  formidable  outfit  of  letters  of  recommendation, 
some  purporting  to  be  originals,  but  most  of  them  photographs  or  other  repro- 
ductions, lauding  the  agency  for  its  achievements,  and  some  of  them  referring 
to  specific  instances  where  collections  had  been  made  from  debtors  who  had 
gone  into  bankruptcy.  Some  of  the  latter  were  genuine  letters,  but  the  evi- 
dence shows  they  were  obtained  from  the  creditor,  under  his  belief  that  the 
agency  liad  made  the  collection  from  the  bauKrupt,  when  in  truth  the  agency, 
or  rather  some  of  the  defendants,  paid  the  creditor  the  claim  (generally  a  small 
one)  for  the  very  purpose  of  procuring  from  the  creditor  the  letter,  to  be  used 
by  the  agents  as  a  lure  to  obtain  business  from  others.  The  uncontradicted 
evidence  of  bankrupts  showed  a  number  of  instances  where  the  bankrupt  re- 
ferred to  in  the  letters  did  not  know  of  the  agency  or  the  defendants,  and  had 
made  no  such  payment  Other  such  letters  purported  to  be  on  the  letter  heads 
of  corporations  with  high-sounding  names,  but  which  liad  no  existence,  and 
the  letters  were  pure  fictions.  Others  of  such  letters  were  shown  to  be  abso- 
lute forgeries.  Quite  occasionally  prospects  were  referred  to  St.  Louis  banks 
or  business  houses  for  the  responsibility  of  the  concern,  and  these  knowing 
nothing  of  the  "Mercantile,"  but  only  of  the  "Conunerdal,"  which  operated 
wholly  in  St  Louis,  would  occasionally  make  favorable  reply,  without  knowl- 
edge of  any  distinction  between  the  "(Commercial"  and  the  "Mercantile."  In- 
deed, the  agents  were  not  allowed  to  operate  in  St  Louis,  and  "realization 
charges"  were  not  solicited  there. 

The  "Mercantile"  agents  were  not  only  prohibited  from  (^)erating  in  St 
Louis,  but  were  also  warned  not  to  solicit  business  from  any  former  clients  of 
the  agency  anywhere.  So  particular  were  the  managers  in  this  regard  that  the 
"lead  cards"  themselves  showed  on  their  face  whether  or  not  the  concerns 
thereon  referred  to  had  ever  been  clients  of  the  "Mercantile,"  and,  if  so,  the 
positive  instructions  were  to  avoid  them.  Agents  were  also  strictly  forbidden 
from  calling  on  members  of  an  organization  known  as  the  Oredit  Men's  Asso- 
ciation, and  the  lead  cards  showed  who  were  such;  the  abbreviations  "OC" 
and  "CMA,"  often  appearing  in  lead  cards  and  frequently  in  letters,  being  well 
understood  by  the  agents  referred  to  as  meaning  "old  dienta"  and  members  of 
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the  "Credit  Men's  Association,"  who  were  in  no  event  to  be  solicited — old 
clients,  for  manifest  reasons,  and  the  others  because  of  the  activity  of  the 
Credit  Men's  Association  in  exposing  and  warning  against  the  operations  of 
the  "Mercantile." 

In  many  instances  the  representations  made  were  supplemented  by  the 
agent's  promise  that  if  within  a  short  period,  as  promised,  varying  from  a  few 
weeks  to  a  year,  sufficient  was  not  collected  and  paid  over  to  the  client  to 
equal  the  realization  charge,  the  difference  would  be  returned  to  him.  It  was 
often  also  represented  that  the  realization  charge  would  be  used  to  pay  ex- 
penses incurred  for  costs,  attorney's  fees,  and  the  like  in  the  claims  In  which 
the  represented  proceedings  were  begun  or  about  to  be  commenced. 

Influenced  by  such  representations,  the  victims  frequently  signed  the  eon- 
tract,  paying  the  contract  man,  usually  by  check  to  the  agency,  sums  varying 
in  amount  from  $50  to  $3,000,  the  aggregate  of  the  realization  charges  as  to 
which  there  was  evidence  offered  of  such  representations  to  bring  about 
their  payment  being  many  thousands  of  dollars.  In  many  instances  the  pros- 
pect, becoming  at  once  suspicious,  undertook,  occasionally  with  success,  to  stop 
the  payment  of  his  check.  To  circumvent  this  as  far  as  possible  banking  ar- 
rangements were  made  in  several  of  the  cities  in  which  business  was  being 
solicited,  whereby  the  checks  might  be  cashed  at  local  banks. 

When  considerable  time  had  passed  since  the  payment,  and,  as  was  always 
the  case,  nothing  was  heard  from  the  agency,  the  client  would  write  for  in- 
formation, and  would  receive  a  letter  explaining  the  difficulty  of  collecting  old 
claims,  and  exhorting  the  client  to  be  patient.  In  the  flrst  letter,  or  later, 
the  client  would  refer  to  the  agent's  promise  of  speedy  results  as  to  particular 
claims,  and  thereupon  Wendler  would  write  calling  attention  to  the  contract, 
and  to  the  statements  therein,  as  well  as  in  the  literature  of  the  agency,  that 
the  terms  of  the  written  contract  may  not  be  varied  by  its  agents.  In  this 
connection  it  may  be  stated  that  in  case  the  prospect  called  attention  of  the 
contract  man  to  that  part  of  the  contract  which  prohibited  agents  from  making 
any  such  representations  or  variation,  the  contract  man  would  produce  his 
printed  card,  which  described  him  as  "special  representative,"  and  would  ex- 
plain (as  per  his  previous  instruction)  that  he  did  not  come  within  the  class 
of  solicitors  as  mentioned  in  the  contract,  but  that  he,  as  "special  representa- 
tive," had  full  power  to  make  binding  promises,  even  though  the  form  contract 
was  thereby  varied. 

It  appears  that  in  most,  if  not  all.  Instances  when  claims  were  received,  they 
were  listed  at  the  St.  Louis  office,  and  a  form  letter  demanding  payment  would 
be  sent  out  to  the  debtors  named,  and  this  was  about  all  that  would  be  done, 
except  when  the  client  made  complaint  further  form  demand  letters  would  be 
sent  out.  In  practically  no  case  as  to  which  evidence  was  offered  was  any- 
thing collected  on  the  list  of  accounts  submitted,  nor  any  effort  made  to  collect, 
beyond  sending  out  the  form  letters.  Indeed,  It  is  apparent  from  the  evidence 
not  only  that  practically  all  such  listed  old  accounts  were  absolutely  worthless, 
but  that  the  agency  and  the  persons  acting  and  dealing  in  its  name  had  not 
the  slightest  reason  to  believe  they  were  otherwise. 

Notwithstanding  the  representations  as  to  the  use  to  be  made  by  the  agency 
of  the  realization  charges,  It  appears  that  as  fast  as  received  they  were 
divided  in  the  proportion  of  35  per  cent  to  Wendler  for  the  St.  Louis  office,  65 
per  cent,  to  Freeman,  who  gave  the  contract  man  26  per  cent.,  the  list  man 
10  per  cent.,  retaining  the  remaining  30  per  cent  for  his  own  compensation 
and  to  pay  the  expenses  of  the  Chicago  office ;  and  the  evidence  plainly  war- 
rants the  Inference  that  it  was  never  Intended  any  substantial  portion  of 
the  realization  charges  should  be  devoted  to  the  expense  of  collecting  the 
listed  claims,  nor  indeed  that  there  would  be  any  expense  beyond  that  for 
clerical  work,  postage,  and  stationery  for  sending  out  the  form  letters. 

Defendant  Freeman  was  first  employed  at  the  St.  Louis  office  in  1906,  and 
about  1909  came  to  Chicago  and  assumed  charge  of  the  fieldwork.  Under  his 
general  direction  the  men  were  trained  in  the  agency  work,  and  there  are  in 
evidence  many  letters  between  Wendler  and  Freeman  and  different  ones  ot 
these  agents.  The  defendants,  other  than  Wendler  and  Freeman,  were  list  men 
or  contract  men,  some  both  at  different  times.    Day  and  Minehart  were  the 
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most  active  in  securing  the  realization  charges.  Finkelman,  Pender»  and 
Stevens  were  in  this  respect  next  in  importance.  As  to  Fellers  and  Worman 
there  were  comparatively  few  instances  shown  where  they  were  instrumental 
in  securing  the  realization  charges,  but  nevertheless  such  instances  appear  as 
to  each  of  them.  All  the  agents  were  duly  trained  and  instructed,  and  most, 
if  not  all,  participated  in  instructing  and  training  some  of  the  many  others  for 
this  work. 

The  evidence  offered  in  defense  consisted  wholly  of  the  testimony  of  several 
employ^  of  the  St  Louis  office,  from  which  it  appears  that  in  that  office  there 
was  employed  a  corps  of  assistants,  largely  typewriter  girls,  through  whom 
there  was  conducted  an  extensive  correspondence  with  reference  to  the  col- 
lection of  claims  which  came  to  the  office;  that  each  claim  received  had  at- 
tention, which  consisted  mainly  in  sending  to  the  debtor,  the  form  letters; 
that  the  agency  had  formulated  a  list  of  attorneys  in  most  of  the  cities  of  the 
United  States  to  whom  claims  were  sent  for  collection,  and  tlm>ugh  whom 
occasional  suits  were  brought  to  collect  claims;  that  during  the  period  of 
time  covered  by  the  inquiry  the  agency  had  collected  for  and  remitted  to 
clients  generally  claims  of  a  very  considerate  aggregate,  and  that  a  few  of  the 
collections  made  were  from  bankrupt  debtors,  and  that  the  clients  themselves 
had  been  supplied  with  and  had  made  use  of  form  letters  which  the  agency 
had  supplied  them,  with  which  they  had  themselves  collected  a  considerable 
number  of  claims  without  charge  by  or  commission  to  the  agency,  and  tliat  in 
certain  instances  the  service  to  clients  had  proved  satisfactory. 

Sentences  were: 

Wendler  and  Freeman:  Each  three  years  imprisonment  on  each  of  counts  1 
to  6, 11  to  16, 18, 19,  20,  28,  29,  32,  and  33,  to  run  concurrently,  and  fine  of  $1,000 
on  each  of  these  counts ;  three  years  on  counts  7  to  10,  17,  21,  24,  27  to  30,  31, 
and  34,  to  run  concurrently  beginning  at  expiration  of  sentence  on  former 
counts,  and  fine  of  $1,000  on  each  of  these  counts;  two  years  on  each  of 
counts  25,  26,  and  35,  to  run  concurrently  and  to  commence  at  expiration  of 
sentence  on  counts  last  mentioned,  and  fine  of  $3,000  on  each  of  these  three 
counts — aggregate  as  to  each,  imprisonment  eight  years,  and  fine,  $41,000. 

Day  and  Mlnehart:  Each  two  years  on  each  of  counts  25,  26,  and  35,  to 
run  concurrently,  and  fine  of  $5,000  on  count  25;  two  years  on  each  of  counts 
1  to  24  and  27  to  34,  to  run  concurrently  beginning  at  expiration  of  sentence 
on  previous  counts — aggregate  as  to  each,  imprisonment  four  years,  fine,  $5,000. 

Finkelman,  Pender,  and  Stevens:  Each  two  years  on  each  of  counts  25,  26, 
and  35,  and  fine  of  $2,500  on  counts  25;  one  year  on  each  of  counts  1  to  24, 
and  27  to  34,  to  run  concurrently  beginning  at  expiration  of  sentence  on  pre- 
ceding counts — aggregate  as  to  each,  imprisonment  three  years,  fine,  $2,500. 

Fellers  and  Worman  were  each  sentenced  to  nine  months*  imprisonment  in 
House  of  Correction  on  each  of  counts  1  to  35,  to  run  concurrently. 

Many  errors  are  assigned;  those  we  deem  sufficiently  important  being 
stated  where  they  are  considered  in  the  opinion,  in  which  also  some  further 
facts  are  given. 

Patrick  H.  Cullen,  of  St.  Louis,  Mo.,  and  William  S.  Forrest,  of 
Chicago,  111.,  for  plaintiffs  in  error. 

Charles  F.  Clyne  and  Henry  W.  Freeman,  both  of  Chicago,  111.,  for 
the  United  States. 

Before  KOHLSAAT,  MACK,  and  ALSCHULER,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1]  1.  It  is  urged  that  the  indictment  is  defective  in  faihng  to  set  out 
the  contract  above  referred  to,  or  to  set  out  that  such  contract  was  en- 
tered into.  The  case  of  Hurst  v.  State,  39  Tex.  Cr.  R.  196,  45  S.  W. 
573,  and  others  are  cited  to  sustain  the  contention.  But  they  are  cases 
where  the  defendants  were  charged  with  the  offense  of  obtaining 
property  through  some  fraudulent  scheme  or  pretense.    This  indict- 
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ment  charges  defendants  with  using  the  mails  in  execution  of  a  scheme 
or  artifice  to  defraud  which  they  had  devised ;  the  conspiracy  counts 
charging  a  conspiracy  to  so  use  the  mails.  Where  the  charge  is  that 
of  obtaining  property  by  fraud,  the  material  elements  of  the  fraudulent 
scheme  whereby  the  property  was  obtained  should  be  set  forth  in 
the  indictment ;  but  here  it  is  necessary  only  to  set  forth  generally  the 
scheme  or  artifice  which  the  defendants  devised,  and  to  charge  the 
use  of  the  mails  in  execution  of  the  scheme.  Durland  v.  United 
.  States,  161  U.  S.  306, 16  Sup.  Ct.  508,  40  L.  Ed.  709;  Bettman  v.  Unit- 
ed  States,  224  Fed.  819,  140  C.  C.  A.  265 ;  Farmer  v.  United  States, 
223  Fed.  903,  139  C.  C.  A.  341 ;  Gourdain  v.  United  States.  154  Fed. 
453,  83  C.  C.  A.  309.  And  the  scheme  itself  is  not  required  to  be 
charged  with  the  detail  and  particularity  necessary  in  an  indictment 
for  the  specific  offense  of  obtaining  property  through  false  represen- 
tations. Bettman  v.  United  States,  supra ;  Emanuel  v.  United  States, 
196  Fed.  317,  116  C.  C.  A.  137;  Blanton  v.  United  States,  213  Fed. 
320,  130  C.  C.  A.  22,  Ann.  Cas.  1914D,  1238;  Foster  v.  United  States, 
178  Fed.  165,  101  C.  C.  A.  485. 

In  apt  language  the  counts  set  forth  the  scheme  to  represent  that 
bankrupt  debtors  of  the  victim  had  fraudulently  concealed  assets,  or 
that  there  were  responsible  secret  partners ;  that  seizures  of  property 
had  been  made  or  were  about  to  be  made  for  other  creditors ;  that  the 
collection  would  surely  be  made;  and  other  of  the  alleged  knowingly 
false  and  fraudulent  matters  and  things  above  stated.  We  regard  fiie 
contract  as  evidence  tending  to  show  the  manner  in  which  the  fraudu- 
lent scheme  to  obtain  money  would  be  made  effective,  and  as  such  un- 
necessary to  be  referred  to  in  the  indictment. 

[2]  2.  Insufficiency  is  claimed  because  the  indictment  fails  to  state 
what  the  Barr  &  Widen  Agency  is,  whether  a  partnership,  corporation, 
or  whatever  else,  and  because  the  relation  of  the  defendants  to  the 
agency  ij  not  stated.  Had  the  Barr  &  Widen  concern  been  a  defend- 
ant or  a  victim  of  the  fraud,  it  might  have  been  necessary  to  allege 
its  capacity  as  a  business  entity.  But,  appearing  only  as  a  means 
through  which  defendants  realized  upon  their  scheme  to  defraud,  it  is 
not  material  what  was  its  precise  legal  capacity.  If  defendants  fraud- 
ulently devised  a  scheme  to  falsely  represent  the  "agency"  as  having 
done  things  which  it  had  not,  or  as  having  information  concerning,  or 
taken  steps  affecting  certain  bankrupt  debtors,  which  it  had  not,  the 
fraudulent  scheme  is  the  same,  whether  the  alleged  "agency"  be  cor- 
poration*, partnership,  or  what  not.  In  brief  for  defendants  it  is 
said: 

'*The  allegations  all  the  way  through  indicate,  however,  that  it  [the  agency] 
is  a  body  of  men  that  have  been  engaged  in  the  collection  business." 

This  being  so,  the  indictment  sufficiently  advised  defendants  that 
the  "agency"  had  in  some  capacity  the  right  to  transact  business,  and 
could  have  participated  in  the  execution  of  the  scheme  which  defend- 
ants had  devised.  If  in  preparing  their  defense  defendants  needed  to 
be  more  fully  informed  of  the  legal  capacity  of  the  agency,  motion  for 
a  bill  of  particulars  would  doubtless  have  elicited  whatever,  if  any, 
further  facts  thereon  the  government  possessed.     Foster's  Federal 
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Practice,  §  522;  May  v.  United  States,  199  Fed.  53,  117  C.  C.  A.  420. 
And  what  is  said  on  this  point  applies  as  well  to  the  contention  as  to 
failure  to  allege  the  relation  of  defendants  to  the  "agency."  Whether 
they  constituted  it  or  were  employed  by  it,  or  whether  they  had  or  had 
not  a  right  to  make  representations  concerning  it,  were  matters,  not 
of  allegation,  but  of  evidence,  bearing  on  the  proof  of  the  scheme  and 
its  conception  and  operation. 

[3]  3.  It  is  insisted  that  the  letters  set  forth  in  the  several  counts 
as  having  been  mailed  inherently  show  they  had  no  power  or  tend- 
ency to  execute  the  alleged  scheme,  and  that  it  is  not  sufficiently 
alleged  that  they  were  mailed  for  the  purpose  of  executing  the  scheme. 
Our  reading  of  the  indictment  letters,  far  from  convincing  us  that  on 
their  face  they  had  no  power  or  tendency  to  execute  the  fraudulent 
scheme,  induces  the  opposite  conclusion.  The  letters  set  forth  in  14  of 
the  counts  are  presiunably  to  various  of  the  intended  victims,  signed 
by  defendant  Wendler,  and  are  all  in  substantially  the  following  form 
appearing  in  count  11: 

"Stromberg  Motor  Devices  Co.,  Chicago,  niinois — Gentlemen:  We  are  In 
receipt  of  advltfe  from  our  solicitor  of  the  list  of  your  present  delinquent 
claims,  that  you  had  handed  him,  for  the  purpose  of  arriving  at  the  basis  for 
charge  covering  our  service,  and  one  of  our  special  representatives  will  call 
upon  you  in  the  near  future  regarding  the  same.  Thanking  you  for  your  cour- 
tesy in  the  matter,  we  beg  to  remain,  very  respectfully,  Barr  &  Widen 
Mercantile  Agency,  P.  L.  Wendler,  General  Manager.    AprU  23.  1912.    L-30." 

Surely  such  letters  advising  of  the  receipt  of  the  list  of  claims,  and 
of  the  intended  call  of  a  special  agent  to  close  a  contract,  show  on 
their  face  they  had  some  po^yer  or  instrumentality  in  the  execution  of 
the  scheme  to  defraud. 

[4]  In  most  of  the  other  counts  under  section  215  the  letters  set 
forth  as  having  been  mailed  in  execution  of  the  scheme  to  defraud  are 
from  Freeman  to  various  agents  in  the  field,  some  referring  to  the 
sending  of  lead  cards,  other  encouraging  the  agent,  or  giving  directions 
relating  to  the  business  of  realizing  on  the  alleged  plan  fraudulently 
to  secure  money  from  victims.  The  letter  which  is  mailed  need  not 
be  one  to  or  from  the  intended  victim  of  the  fraud,  in  order  to  come 
within  the  terms  of  section  215.  The  execution  of  the  scheme  may  be, 
and  here  was,  most  effectively  furthered,  and  the  purpose  of  its  exe- 
cution or  attempted  execution  most  directly  served,  through  com- 
munications by  mail  between  the  persons  who  concocted  or  entered 
into  it. 

[5]  Some  of  the  indictment  letters  refer  to  the  stoppage  by  the 
victims  of  payment  on  checks  given  for  realization  charges,  and  one 
of  them  (count  22)  is  an  acknowledgment  of  receipt  of  a  list  of  claims 
and  of  a  contract,  promising  prompt  attention  and  enclosing  further 
blanks  for  claims.  The  scheme  alleged,  being  one  for  obtaining  mon- 
ey through  the  fraudulent  representations  and  practices  set  forth,  the 
use  of  the  mails,  even  after  the  money  is  received,  for  the  purpose  of 
assisting  in  retaining  the  money,  or  to  convey  to  the  victim  assurances 
calculated  to  lull  him  into  inaction  and  to  postpone,  perhaps  indefinite- 
ly, his  taking  action  in  respect  to  his  loss,  is  within  the  purview  of  the 
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law  which  condemns  depositing  in  or  taking  from  the  mails  any  let- 
ter, etc.,  for  the  purpose  of  executing  any  scheme  to  defraud.  Farmer 
V.  United  States,  supra. 

[8]  The  counts  charge  that  the  letters  therein  set  out  were  mailed 
"for  the  purpose  of  executing  the  said  scheme  and  artifice  to  defraud, 
and  for  the  purpose  of  attemptmg  so  to  do" ;  and  as  the  letters  them- 
selves do  not  indicate  that  they  could  not  and  did  not  have  such  tend- 
ency, but,  on  the  contrary,  carry  the  inference  that  they  could  and  did, 
we  find  no  merit  in  the  contentions  in  this  regard. 

[7]  4.  The  conspiracy  counts  (25,  26,  and  35)  are  criticized  mainly 
for  their  alleged  failure  sufficiently  to  aver  that  the  conspiracy  charged 
does  not  include  in  its  purview  the  use  of  the  mails  in  the  execution  of 
the  contemplated  fraud,  and  that  the  indictment  letters  and  the  other 
things  stated  therein  as  overt  acts  manifestly  had  no  power  to  effect 
the  object  of  the  conspiracy.    The  counts  charge: 

**That  the  defendants    ♦     ♦    ♦    unlawfully,  etc.,  conspired,  etc.,  together. 

♦  ♦     ♦    for  the  purpose  of  executing  the  said  scheme  and  artifice  to  defraud 

♦  •  •  and  attempting  to  do  so,  to  place  and  cause  to  be  placed  letters  In 
the  post  office." 

We  regard  this  as  sufficient  averment  of  a  conspiracy  to  use  the 
mails  in  execution  of  the  alleged  scheme  to  defraud.  Stokes  v.  United 
States,  157  U.  S.  187,  15  Sup.  Ct.  617,  39  L.  Ed.  667;  Emanuel  v. 
United  States,  196  Fed.  317,  116  C.  C.  A.  137. 

In  each  of  these  counts  the  sending  of  letters  of  the  same  general 
purport  as  those  heretofore  referred  to  is  charged  by  way  of  overt 
acts,  and  in  counts  25  and  26  there  are  further  charged  as  overt  acts 
such  things  as  sending  lead  cards,  securing  lists  of  delinquent  accounts, 
the  meeting  of  certain  of  the  defendants  at  particular  places — all 
charged  as  having  been  done  in  pursuance  of  the  conspiracy  and  to 
effect  its  object. 

It  seems  clear  that  all  such  acts  from  their  very  nature  may  well 
have  been  influential  in  effecting  the  object  of  the  conspiracy,  and 
without  here  presenting  analysis  or  discussion  of  counsel's  elaborate 
argument  to  the  contrary,  we  find  the  counts  sufficient  in  this  re- 
spect. 

Other  objections  to  the  indictment  are  urged  with  much  detail  of 
argument  and  authority,  but  they  seem  to  be  largely  refinements  of 
such  matters  as  we  have  considered,  and  in  most  instances  quite  too 
hypercritical  to  serve  as  substantial  and  fatal  objections  to  the  indict- 
ment or  any  of  its  counts,  which,  upon  careful  consideration,  we  con- 
clude duly  and  sufficiently  advised  defendants  of  the  nature  of  the 
charges  thereby  preferred. 

[8]  5.  Error  is  assigned  on  the  admission  in  evidence  of  a  certain 
book  in  which  were  entered  the  "realization  charges"  which  were  re- 
ceived at  Freeman's  office  for  about  three  months  of  1912.  A  tabula- 
tion of  these  showed  a  total  of  about  $130,000  received  for  this  period. 
It  is  claimed  not  only  that  the  book  was  inadmissible  as  not  being 
properly  authenticated,  but  that  in  no  event  were  its  contents  com- 
petent evidence,  and  that  great  harm  accrued  to  the  defendants  through 
its  admission,  because  it  showed  not  only  the  realization  charges  as 
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to  which  there  was  offered  evidence  of  fraud,  but  also  realization 
charges  as  to  which  there  was  no  evidence  of  any  fraud  offered,  and 
also  many  which  were  not  sent  in  by  defendants,  but  by  other  agents 
in  the  field. 

As  to  the  authentication  of  the  book,  it  appears  that  it  was  regu- 
larly kept  in  the  Chicago  office,  where  defendant  Freeman  was  in  con- 
trol. Those  who  kept  the  book  were  his  employes,  and  it  may  well  be 
concluded  that  it  was  under  his  general  direction  that  the  book  was 
kept,  although  he  made  no  entries  in  it.  Freeman  and  the  other  de- 
fendants were  interested  in  the  book,  in  that  it  was  the  record  of  the 
reaHzation  charges,  of  which  Wendler,  Freeman,  the  solicitors,  and  the 
list  men  were  to  receive  certain  proportions.  The  men  who  kept  the 
book  testified  to  the  correctness  of  its  entries,  which  were  made  as  the 
checks  were  received,  and  even  if  the  book  were  required  to  be  authen- 
ticated with  the  particularity  of  account  books  offered  in  evidence  on 
behalf  of  those  by  or  for  whom  they  were  kept,  we  find  such  require- 
ments to  have  been  substantially  complied  with.  But  the  book  was  of- 
fered and  admitted  rather  in  the  light  of  an  admission  or  declaration 
by  the  defendants  or  some  of  them,  and  as  such  the  book  would  be 
sufficiently  identified  if  shown  to  have  been  kept  with  the  knowledge 
and  under  the  general  direction  of  defendant.  Bettman  v.  United 
States,  224  Fed.  819,  140  C.  C.  A.  265. 

[9,10]  As  to  the  contention  of  the  incompetency  of  the  book,  it 
did  not  appear  that  the  fraudulent  scheme  proved  was  concocted  with 
reference  to  any  definitely  intended  victims,  but  should  be  operative  as 
to  any  and  all  whom  the  agents  might  undertake  thereby  to  influence. 
Indeed  many  of  the  other  agents  shown  by  the  book  to  have  secured 
such  realization  charges,  were  of  the  witnesses  by  whom  the  fraudu- 
lent scheme  was  proved.  The  fraudulent  scheme  being  shown,  it  was 
competent  to  prove  the  extent  to  which  realization  charges  were  solic- 
ited and  secured,  as  bearing  on  the  motive  and  intent  of  those  who 
concocted  the  scheme,  even  though  in  many  cases  it  did  not  appear 
whether  fraudulent  representations  were  made  to  secure  them.  It 
must  be  borne  in  mind,  however,  that  the  extent  of  success  of  the 
scheme  as  charged  under  section  215  was  in  no  manner  necessary  to 
be  shown,  the  only  essential  elements  being  the  fraudulent  scheme  and 
the  use  of  the  mails  in  its  execution.  But  in  any  event  no  prejudice 
to  the  defendants  resulted  from  this  evidence.  Even  had  the  jury  be- 
lieved that  the  total  amount  of  realization  charges  shown  in  the  account 
book  had  been  secured  by  the  defendants,  and  by  fraud,  nevertheless 
they  could  only  have  found  the  defendants  guilty,  which  was  all  they 
could  do  with  the  proof  showing  only  $10,000  of  these  realization 
charges  to  have  been  so  secured  by  them. 

And  in  this  connection  it  may  be  noted  that  one  line  of  defense  con- 
sisted in  showing  by  witness  Salter  the  great  volume  of  business  which 
the  agency  had  transacted — the  many  thousands  of  claims  handled,  and 
of  dollars  collected  since  the  year  1901.  And  one  item  of  evidence  was 
a  long  list  of  realization  charges  aggregating  many  thousands  of  dol- 
lars, collected  from  concerns  not  in  evidence  as  complaining,  showing 
in  each  such  case  where  collections  had  been  made  of  at  least  two  and 
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one-half  times  the  amount  paid.  On  cross-examination  Salter  testified 
without  objection  that  about  12,000  had  paid  realization  charges. 
Surely  all  this  evidence  coming  from  practically  the  only  witness  of 
importance  offered  for  the  defendants,  and  designed  to  show  the 
magnitude  of  the  business  which  the  agency  transacted,  is  quite  incon- 
sistent with  any  claim  of  prejudice  arising  from  evidence  offered  by 
the  government  of  large  receipts  of  realization  charges  within  a  given 
time. 

[11]  6.  It  is  seriously  contended  that  all  evidence  was  incompetent 
whereby  it  was  shown  that  defendants  had  made  representations  of 
promises  to  intended  victims  inconsistent  or  conflicting  with  the  terms 
of  the  contracts  which  were  executed,  on  the  ground  that,  the 
contracts  being  in  writing  and  signed  by  the  parties  to  them,  no 
evidence  was  admissible  to  vary  their  terms.  As  before  observed,  the 
indictment  charges  the  use  of  the  mails  by  defendants  for  the  purpose 
of  executing  the  alleged  scheme  or  artifice  to  defraud,  and  if  the  evi- 
dence shows  that  the  scheme  devised  or  intended  to  be  devised  was 
the  false  representation  of  past  or  existing  facts  to  induce  belief  of 
ability  to  collect  certain  stale  accounts,  and  that  thereby  the  intended 
victims  were  to  be  defrauded  of  their  money,  it  is  not  essential  that 
one  of  the  steps  in  the  carrying  out  of  the  fraudulent  scheme  was  the 
signing  of  a  contract.  The  rule  against  the  varying  of  written  con- 
tracts by  parol,  applicable  to  instances  where  the  contract  is  the  sub- 
ject-matter of  the  controversy,  has  no  relevancy  here,  where  the  con- 
tract is  merely  one  of  a  series  .of  evidentiary  facts  bearing  upon  the 
ultimate  question  whether  a  scheme  or  artifice  to  defraud  was  in  fact 
devised  or  intended  to  be  devised. 

The  relation  of  the  contract  to  the  transaction  was  well  described 
in  a  letter  of  October  12,  1912,  from  Freeman  to  agent  Lappe,  when, 
as  trouble  seemed  to  be  brewing  for  the  "agency,"  he  wrote : 

"Relative  to  the  contracts  received,  wish  to  advise  you  there  has  been  still 
another  change  made  in  the  contract,  namely,  as  per  sample  herewith  indosed, 
and  I  understand  this  will  be  the  final  contract — at  least,  untU  the  present 
agitation  subsides.  The  firm  has  been  compelled  to  make  this  change  on  ac- 
count of  certain  statements  made  by  the  contract  men  regarding  matters  of 
fact  relative  to  claims.  If  it  were  not  for  the  fact  that  I  have  been  on  the 
firing  line  myself,  and  sold  a  great  many  contracts,  I  might  be  inclined  to 
make  the  statement  that  it  will  be  hard  to  close  these  contracts.  My  ex- 
perience, however,  teaches  me  that  the  contract  has  very  Uttle  to  do  with  it, 
and  I  think  you  will  find  this  to  be  a  fact  after  you  get  out  on  the  proposition." 

[12]  7.  The  claim  is  persistently  made  that  imder  all  of  the  evi- 
dence the  conclusion  of  guilt  is  wholly  unwarranted  as  to  any  of  the 
defendants,  mainly  because:  (a)  The  agency  repeatedly  instructed 
and  warned  agents  against  making  any  of  the  fsJse  representations 
charged  and  proved  as  constituting  the  alleged  scheme  to  defraud,  and 
the  contract  form  as  well  as  the  printed  letter  heads  of  the  agency 
carry  on  their  face  notice  that  the  agents  had  no  power  to  make  rep- 
resentations or  agreements  not  contained  in  the  form  of  the  contract ; 
(b)  the  contract  provides  for  a  three-year  term  of  service  of  the  agency, 
during  which  time  all  delinquent  accounts  of  the  client  must  be  sent  to 
the  agency  for  collection,  and  that  not  till  the  end  of  that  period  could  it 
be  known  whether  the  contract  was  or  would  be  fulfilled;    (c)  the 
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agency  in  good  faith  intended  and  tried  to  fulfill  the  contract,  under- 
took to  collect  each  account  sent  it,  and  did  in  fact  collect  large  amounts 
for  clients,  and  stood  ready  to  serve  them  as  in  the  contract  provided 
during  the  term  of  its  existence ;  that  in  practically  every  instance  as  to 
which  proof  showed  the  money  was  obtained  through  the  fraud  al- 
leged the  three-year  period  had  not  expired,  and  that  the  executed 
contract  was  broken  by  the  client  through  failure  to  send  to  the  agency 
current  delinquent  accounts,  and  that  as  a  further  consideration  for 
the  contract,  the  agency  was  to  furnish  and  did  furnish  clients  certain 
form  letters  for  collection  by  the  client  of  its  own  accounts,  and  that 
thus  everything  in  the  way  of  service  and  the  like  which  was  intended 
to  be  given  and  which  the  contract  provided  should  be  given  the  client 
was  in  fact  given,  or  the  agency  in  good  faith  stood  ready  to  give  it. 

It  appears  that  in  most  instances  an  agent  entering  the  service  of  the 
"agency"  was  required  to  acknowledge  receipt  of  a  printed  circular 
called  "Instructions  to  Solicitors,"  in  which  it  was  stated,  among  other 
things,  that  the  solicitor's  power  was  limited  to  soliciting  and  closing  the 
printed  contracts  unchanged,  and  forbidding  the  use  of  testimonials 
except  such  as  were  supplied  by  the  agency,  and  from  securing  busi- 
ness by  other  than  "legal,  legitimate,  and  truthful  methods,"  and  from 
stating  to  prospective  clients  that  the  agency  "has  any  knowledge  what- 
ever as  to  any  matter  of  fact  that  would  make  possible  or  probable  the 
collection  at  any  time  of  any  claim,"  or  that  the  "agency  has  made  any 
investigation  as  to  the  collectibility  of  any  claim  prior  to  the  closing 
of  the  contract,"  or  that  the  "agency  will  refund  all  or  any  part  of  the 
realization  charge  in  case  this  agency  fails  to  recover  the  amount  of 
minimum  recovery."  In  the  contract  forms  and  on  other  stationery 
was  also  printed  notice  of  the  solicitor's  want  of  power  to  vary  the 
form  of  contracts. 

If  all  this  has  been  in  good  faith,  with  expectation  of  observance  of 
these  instructions,  it  might  carry  inference  of  the  innocence  of  wrong- 
doing of  those  in  charge  of  the  project,  men  like  Freeman  and  Wend- 
ler;  but  if,  on  the  other  hand,  these  fulsome  warnings  and  notices 
appear  from  the  evidence  to  have  been  merely  a  hypocritical  pretense 
devised  and  employed  with  the  view  only  of  protecting  from  possible 
evil  consequences  of  the  scheme,  a  foil  to  parry  the  charge  of  fraud 
in  case  of  prosecution,  the  fraudulent  scheme  and  purpose  is  thereby 
only  intensified.  That  this  was  really  "an  anchor  to  the  windward" 
to  provide  for  safety  in  time  of  stress,  the  jury  was  well  warranted  in 
concluding  from  the  evidence.  On  cross-examination  by  defendants' 
counsel  of  different  agents,  letter  after  letter  from  Wendler  was  pro- 
duced reproving  the  agent  for  making  misrepresentations  complained 
of,  and  threatening  discipline  and  discharge;  but  few,  if  any,  were 
for  such  cause  discharged,  none  permanently,  notwithstanding  the 
constant  stream  of  complaints  coming  to  Wendler  from  the  victims  of 
the  misrepresentations  and  promises  of  the  very  kind  so  peremptorily 
forbidden  to  be  made  in  the  "Instructions  to  Solicitors."  A  significant 
instance  occurred  in  1909  when  Freeman  then  a  field  man  had  been 
instrumental  in  obtaining  a  contract,  with  the  result  that  shortly  after- 
wards a  letter  from  the  victim  reached  Wendler  calling  attention  to 
the  representations  which  Freeman  had  made  to  secure  it;  whereupon 
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Wendler  wrote  the  usual  reply,  stating  that  Freeman  was  only  a  solici- 
tor, and  that  if  promises,  representations,  or  changes  in  the  contract 
had  been  made  by  him  the  responsibility  was  up  to  Freeman  and  the 
victim,  and  not  the  "agency,"  but  assuring  the  victim  that  Freeman's 
services  had  been  dispensed  with,  and  that  notice  to  that  effect  had 
been  duly  published.  But  contemporaneously  with  this  correspondence 
it  appears  there  were  continuous  lively  and  friendly  exchange  of  let- 
ters between  Wendler  and  Freeman,  referring,  among  other  things,  to 
this  contract,  but  without  suggestion  of  dismissal  or  disciplining  of 
Freeman;  on  the  contrary,  his  rapid  rise  in  the  service  appears,  soon 
becoming,  and  thenceforth  remaining,  second  in  importance  only  to 
Wendler  himself. 

At  times  there  was  indeed  reproof  of  agents,  genuine  reproof;  but 
not  because  of  the  fact  of  misrepresentation,  but  the  quality  of  it,  in 
the  rashness  and  imprudence  displayed,  as  for  instance,  where  an 
agent,  utterly  without  any  founda^on  in  truth,  stated  that  a  certain 
named  boat  then  alleged  to  be  at  a  certain  named  dock  was  about  to  be 
attached  by  the  agency,  and  again  that  an  automobile  of  a  certain 
debtor  would  pass  through  a  nearby  point  at  a  certain  time  in  the  near 
future  and  would  be  seized  by  the  agency — all  as  inducements  to  the 
client  to  close  at  once  so  as  to  get  in  on  the  proceeds.  Of  course,  such 
representations  were  too  specific  and  immediate  to  be  at  all  consistent 
with  safety,  and  for  such  gross  imprudence  reproof  manifestly  was 
well  merited. 

Agent  after  agent  testified  to  being  advised  to  pay  no  attention  to 
such  instructions  and  warnings ;  that  these  were  merely  for  protection 
in  case  of  trouble.  And  the  agents  themselves,  when  expressing  worry 
about  their  own  possible  liability,  were  assured  that  whoever  executed 
one  of  these  contracts  "signed  away  his  life,"  and  that  there  could  be 
no  possible  "come-back."  Two  letters  from  Freeman  to  agent  Myers, 
written  in  the  early  fall  of  1912,  well  illustrate  the  utter  hoUowness  of 
any  pretense  of  virtue  in  these  oft-reiterated  instructions  and  warn- 
ings.   One  reads : 

"You  must  adhere  strictly  to  your  printed  instructions  to  soUdtors  signed 
by  you  and  refrain  absolutely  Trom  making  any  representations  to  any  pro- 
spective client  or  patron  that  you  or  Barr  &  Widen  Mercantile  Agency  have 
any  knowledge  of  any  kind  or  character  as  to  any  matter  of  fact  regarding  the 
collectibility  of  any  claim  or  claims,  or  that  any  claim  of  (dient  or  patron 
had  been  investigated  prior  to  execution  of  contract." 

And  the  other: 

"Relative  to  instructions  to  solicitors  which  you  Inclosed,  duly  signed, 
wish  to  state  that  it  does  not  amount  to  a  row  of  pins,  and  you  are  not  signing 
away  your  life,  as  you  say.  They  have  received  enough  complaints  about  you 
and  Kaiser,  and  I  have  been  instructed  several  times  to  discharge  both  of 
you,  which  I  did  when  I  was  in  Phila.,  but  as  you  have  been  subsequently 
reinstated,  of  course  it  has  been  necessary  to  have  new  instructions.  Do 
you  get  me?" 

But  the  plan  of  operation  itself  clearly  shows  that  it  was  not  intended 
nor  expected  that  these  instructions  and  notices  would  be  complied 
with ;  else  what  possible  purpose  did  the  lead  cards  serve  ?  Why  did 
the  principal  defendants,  at  the  expense  of  so  much  effort  and  money, 
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evolve  this  elaborate  "lead"  system,. if  it  was  to  have  no  place  in  their 
enterprise  ?  Why  put  the  agent  in  possession  of  information  regarding 
stale  and  admittedly  uncollectible  bankrupt  claims  of  the  intended  vic- 
tims unless  representations  concerning  such  claims  were  contemplated  ? 
Plainly  the  truth  concerning  such  claims  would  have  accomplished 
nothing.  Of  the  significance  of  the  "leads"  Freeman  wrote  agent 
Millard: 

"Up  to  three  years  ago  we  secured  business  In  the  same  manner  as  other 
agencies  do  as  we  had  no  leads." 

The  conclusion  is  irresistible  that  the  "leads"  were  devised  as  a  basis 
for  the  false,  but  alluring,  tales  which  this  large  company  of  trained 
agents  with  singular  sameness  related  all  over  the  country,  to  induce 
creditors  of  bankrupts  to  part  with  large  sums  in  the  hope  of  realizing 
on  claims  they  had  long  regarded,  as  in  fact  they  were,  irretrievably 
lost.  In  the  elaborate  briefs  and  arguments  no  possible  function  for 
the  "leads"  is  suggested,  other  than  as  the  vehicle  for  the  plausible 
presentation  of  gross  untruths  to  further  the  mulcting  of  gullible  busi- 
ness men.  The  very  list  plan  and  Wendler's  letters  acknowledging  re- 
ceipt of  the  lists,  indicate  that  prior  investigation  of  the  list  claims 
would  be  made  to  give  a  basis  in  each  case  for  the  terms  of  a  contract 
which  would  be  submitted;  and  when  the  contract  was  presented  the 
victim  was  led  to  believe  that  investigation  of  the  collectibility  of  the 
claims  had  in  fact  been  made,  and  that  it  was  this  factor  which  entered 
largely  ino  the  fixing  of  the  amount  of  the  realization  charge  stated 
in  the  contract,  although  in  truth  no  investigation  of  any  kind  was  ever 
made,  or  intended  to  be  made.  These  instructions  and  warnings, 
therefore,  far  from  exculpating  the  defendants,  only  fortify  the  con- 
clusion that  there  was  here  a  premeditated  scheme  of  widespread  and 
profitable  deception. 

[13]  It  is  earnestly  pressed  upon  us  that,  the  contract  being  for 
services,  proof  of  "an  honest  intent  to  render  the  service  stated  in  the 
contract  is  wholly  inconsistent  with  guilt."  If  by  these  flagrantly  false 
representations  of  existing  facts  persons  were  induced  to  believe  there 
would  be  speedy  collection  of  certain  of  their  hopeless  claims,  and  were 
thereby  inveigled  into  making  substantial  advance  payments,  will  the 
fact  that  the  recipient  intends  to  do,  and  after  securing  the  payment, 
actually  does,  all  that  can  be  done  to  make  the  collection  (though  well 
knowing  that  no  effort  would  be  availing),  neutralize  his  culpability  in 
the  formulation  of  the  fraudulent  scheme  to  obtain  the  advance  pay- 
ment? Manifestly  not.  If  it  were  otherwise,  the  most  deliberate  and 
circiunstantial  plan  of  deception  to  obtain  in  advance  payment  for  serv- 
ices would  be  rescued  from  the  charge  of  being  in  law  "a  scheme  or 
artifice  to  defraud,"  if  only  there  is  present  an  intent  to  render  service, 
which,  as  here,  can  avail  the  victim  nothing. 

The  real  and  ultimate  "service"  contemplated  as  the  result  of  the 
false  representations  was  the  collection  of  the  old  and  delinquent  un- 
collectible accounts.  If  the  fact  of  intention  to  send  letters  in  each  case 
demanding  payment  of  the  listed  claims  will  obviate  the  implication  of 
the  defendants  "having  devised  a  scheme  or  artifice  to  defraud,"  a 
more  effective  investment  in  envelopes,   form  letters,  and  postage 
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Stamps  could  scarcdy  be  imagined,  nor  a  more  cheap,  simple,  and  effi- 
cacious instrumentality  for  deliverance  from  the  toils  of  the  law  be 
conceived. 

.  It  is  evident  that  the  only  thing  intended  to  be  done,  or  in  fact  done, 
towards  collection,  was  the  sending  out  of  the  form  letters  demanding 
payment,  and  then  after  a  time,  if  the  client  manifested  impatience  at 
the  delay  in  the  realization  of  the  promises  and  expected  results,  an- 
othtT  letter  or  two,  all  at  trifling  cost,  practically  nothing  compared 
with  the  pa)mient  made,  the  defendants  all  the  time  well  knowing  that 
neither  such  puny  effort,  nor  any  effort,  could  by  any  possibility  bring 
any  degree  of  success. 

[14]  We  do  not  consider  the  three-year  period  provided  in  the  con- 
tract as  of  any  essential  consequence.  It  would  be  serious,  indeed,  if 
persons  could  by  fraudulent  means  secure  advance  payment  upon  a 
contract  which  had  three  years  or  more  to  run,  and  would  thereby  be 
immune  from  prosecution  for  the  fraud  for  the  period  fixed  in  the 
contract.  If  the  present  payment  of  the  realization  charge  was  to  be 
secured  through  the  fraudulent  scheme  alleged,  it  is  immaterial  for 
how  long  or  short  a  term  the  contract  in  which  it  was  mentioned  un- 
dertook to  bind  the  parties,  nor  indeed  whether  the  victim,  after  pay- 
ing his  money  and  signing  the  contract,  did,  or  did  not  continue  to 
comply  with  its  terms.  Besides,  what  of  those  many  instances  shown 
in  the  record  where,  in  pursuance  of  the  same  fraudulent  scheme,  the 
schemers  were  not  successful  in  procuring  a  contract  to  be  signed,  or, 
in  securing  the  realization  charge,  notably  those  cases  where  the  victim 
gave  bank  checks  on  which  he  succeeded  in  stopping  pajnnent,  thu3 
saving  his  money  ?  In  all  such  where  the  use  of  the  mails  was  shown 
in  attempted,  though  unsuccessful,  execution  of  the  scheme,  section 
215  was  not  less  violated  than  in  those  where  the  scheme  proved  suc- 
cessful. 

Defendants'  counsel  place  much  stress  on  the  voluminous  evidence 
of  collections  made  and  work  done  by  the  agency  as  bearing  on  the 
good  faith  of  the  defendants.  It  was  testified  that  from  1901  to  1912 
accounts  collected  by  the  agency  amounted  to  about  $650,000 ;  that  the 
agency  had  a  list  of  lawyers  all  over  the  country  to  whom  claims  might 
be  sent,  and  a  force  at  St.  Louis  which  made  effort  to  collect  every 
claim  which  came  to  the  agency.  As  to  the  total  of  the  collections  in 
these  11  years  (most  of  the  time  being  before  this  "realization  charge" 
scheme  was  conceived),  it  may  be  said  that,  where  clients  sent  to  the 
agency  their  current  collections  accruing  after  the  contract  was  made, 
the  ordinary  results  in  the  handling  of  such  accounts,  as  might  reason- 
ably be  expected,  were  achieved.  Undoubtedly  attempt  was  made  to 
collect  all  such,  particularly  as  regular  collection  commissions  or  fees 
were  to  be  paid  the  agency  for  each  collection,  wholly  aside  from  the 
"realization  charge."  But  as  to  the  stale  accounts  concerning  which 
the  untruths  were  put  forth,  it  can  make  no  material  difference  that 
it  was  really  intended  there  should  be  sent  out  letters  demanding  pay- 
ment, or  that,  if  subsequently  other  accounts  are  sent  in,  effort  will  be 
made  to  collect  them.  The  evidence  discloses  no  rational  purpose  in 
sending  out  the  letters  about  the  stale  bankrupt  claims,  except  per- 
haps to  provide  some  proof  of  good  faith  in  the  transaction  in  case 
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that  was  ever  questioned.  This  may  also  be  said  of  that  part  of  the 
contract  by  which  the  agency  obligated  itself,  without  extra  charge,  to 
supply  the  client  on  request,  printed  forms  of  dunning  letters  to  enable 
the  client  thenceforth  to  make  his  own  collections  without  further  ex- 
pense, by  employing  this  vari-colored  literature  of  graduated  degrees 
of  persuasion  and  insistence.  But  even  this  contractually  proposed 
generosity  does  not  import  into  the  transaction  such  substantial  con- 
sideration to  the  victim  as  will  obviate  the  conclusion  that  the  evidence 
shows  a  scheme  or  artifice  to  defraud.  Conceding  the  intention  to  give 
something  in  return  for  the  money  which  it  was  fraudulently  planned 
to  secure — stationery  for  dunning  letters,  making  demands  upon  debt- 
ors, attempts  to  collect  new  accounts,  and  the  like — this  is  not  incon- 
sistent with  having  devised  a  scheme  to  defraud,  as  is  contemplated  by 
the  act 

[15]'  In  Bettman  v.  United  States,  224  Fed.  819,  140  C.  C.  A.  265, 
it  was  well  said : 

"It  Is  not  necessary  to  criminality  under  the  act  that  nothing  whatever  Is 
to  be  given  in  return  for  the  money." 

The  "minimum  recovery"  clause  of  the  contract  is  urged  as  further 
indicating  fairness  of  the  transaction ;  it  being  contended  that  through 
it,  if  the  collections  made  did  not  equal  the  minimum  recovery  stated 
in  the  contract  (usually  fixed  at  four  times  the  realization  charge),  a 
certain  amount  would  be  returned  to  the  client.  From  casual  reading 
it  might  be  concluded  that  such  was  the  effect  of  the  clause,  but  analy- 
sis and  comparison  with  other  parts  of  the  paper  shows  it  to  be  a  mere 
collocation  of  words  and  phrases  signifying  nothing.  Whatever  right 
in  this  respect  it  seems  to  confer  on  the  victim  appears  to  be  at  the 
option  of  the  agency,  to  refund,  or  to  continue  its  service  to  the  client 
for  another  year,  the  client,  of  course,  receiving  back  none  of  the 
realization  charge,  and  the  agency  continuing  its  "service"  for  yet  an- 
other year,  the  cHent  being  bound  for  that  additional  time  to  send  in 
all  of  its  current  delinquent  accounts  for  collection  at  usual  rates,  to  a 
concern  whose  operators  had  already  fraudulently  separated  him  from 
a  substantial  amount,  under  the  guise  of  a  "realization  charge." 

[18]  8.  It  is  maintained  that  the  evidence  fails  to  show  that  any  of 
the  defendants  except  Wendler  and  Freeman  used  or  caused  to  be 
used  the  mails,  or  that  the  use  of  the  mails  in  execution  of  a  scheme 
to  defraud  was  shown  to  have  been  part  of  the  allied  conspiracy.  Un- 
der section  215  it  is  not  essential  that  the  use  of  the  mails  be  contem- 
plated by  the  fraudulent  scheme.  It  may  have  been  carefully  designed 
to  avoid  usin^  the  mails  altogether,  but  if  in  the  execution  of  the 
scheme  the  mails  are  in  fact  used,  the  act  is  violated.  Farmer  v.  United 
States,  223  Fed.  903,  139  C.  C.  A.  341. 

[17]  True  it  is  that  the  evidence  as  to  some  of  the  defendants  does 
not  show  them  to  have  physically  deposited  in  or  taken  from  the  mails 
any  letters.  But  it  is  inconceivable  that  the  scheme  here  charged  and 
proved  could  have  had  vitality  without  using  the  mails.  Freeman  was 
at  the  Chicago  office,  Wendler  at  St.  Louis,  and  the  agents  were  in  the 
field  all  over  the  country.  Frequent  communication  was  essential  to 
progress  and  success.    The  material  for  the  lead  cards  had  to  be  gath- 
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ered  from  various  parts  of  the  land,  and  literature  and  supplies  sent 
back  and  forth.  The  intended  victims  were  in  most  cases  large  busi- 
ness concerns  of  the  different  cities  of  the  land  with  whom  much  of 
the  business  must  in  the  nature  of  things  have  been  carried  on  by  cor- 
respondence. Without  the  use  of  the  mails  the  formulation  and  exe- 
cution of  the  fraudulent  scheme  would  have  been  an  utter  impossibility. 
It  follows  that  all  who  participated  in  the  scheme  contemplated  the 
use  of  the  mails  in  the  execution  of  their  common  design ;  and  when 
to  this  end  Freeman  and  Wendler  made  use  of  the  mails  it  was  not 
only  on  their  own  behalf,  but  as  well  on  behalf  of  their  coparticipants, 
and  their  acts  in  this  regard  became  the  acts  of  each  of  them.  This 
is  not  less  true  where  the  prosecution  is  under  section  215  than  under 
the  charge  of  conspiracy.  Fitzpatrick  v.  United  States,  178  U.  S.  304, 
20  Sup.  Ct.  944,  44  L.  Ed.  1078;  Belden  v.  United  States,  223  Fed. 
726,  139  C.  C.  A.  256. 

[18]  And  as  to  the  conspiracy,  the  evidence  showing,  as  it  does,  that 
it  was  to  be  executed,  and  that  in  its  execution  the  use  of  the  mails 
was  indispensable,  the  intent  to  use  the  mails  as  a  part  of  the  conspir- 
acy is  thereby  sufficiently  shown.  Farmer  v.  United  States,  supra.  In 
Wilson  V.  United  States,  190  Fed.  430,  111  C.  C.  A.  231,  in  affirming 
conviction  under  an  indictment  containing  counts  for  misuse  of  the 
mails  and  for  conspiracy  to  misuse  the  mails,  it  was  said : 

"They  could  accompUsh  their  objects  only  through  the  use  of  the  malls  and 
through  the  use  of  the  mails  has  come  this  condemnation  under  a  federal 
statute." 

[19]  9.  Error  is  claimed  to  have  intervened  in  the  admission  of 
evidence  as  to  the  bankruptcy  of  certain  persons,  the  claims  against 
whom  are  charged  to  have  been  a  subject-matter  of  the  fraudulent 
scheme.  No  impropriety  is  asserted  in  showing  that  such  persons 
were  adjudicated  bankrupt,  but  the  errors  claimed  are  that  in  the  in- 
strument of  evidence  showing  them  to  have  been  adjudicated  bank- 
rupt in  some  instances  it  appeared  also  that  they  had  been  discharged 
from  bankruptcy,  and  the  contention  is  that  it  was  improper  to  show 
the  discharge.  Even  if  this  were  incompetent  to  be  shown,  we  do  not 
understand  how  the  evidence  could  in  any  manner  have  harmed  de- 
fendants. But  we  believe  it  was  competent  as  bearing  on  the  collecti- 
bility of  the  accounts  against  the  bankrupts,  and  as  thus  throwing  light 
on  me  intent  and  good  faith  of  the  defendants  in  representing  they 
could  and  would  collect  such  claims. 

10.  Complaint  is  made  that  the  court  did  not  charge  the  jury  in  ac- 
cordance with  certain  requests  for  charges  made  on  behalf  of  the  de- 
fendants. In  so  far  as  such  requests  are  not  covered  by  the  charge 
which  the  court  gave,  they  refer  to  the  contract  and  its  asserted  in- 
fluence on  the  issues  herein  as  contended  for  on  behalf  of  defendants. 
This  we  have  already  considered  in  dealing  with  that  subject,  and  it 
need  not  be  further  discussed  in  this  connection.  The  charge  which 
the  court  gave  was  not  objected  to,  but  we  find  no  material  error  in  it, 
neither  in  what  it  includes,  nor  in  what  it  fails  to  include,  it  being  par- 
ticularly urged  by  counsel  (though  no  such  objection  was  made  at  the 
time)  that  tfie  charge  did  not  sufficiently  present  the  case  to  the  jury. 

[20]    11.  In  support  of  the  earnest  contention  that  through  conviction 
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on  the  conspiracy  counts  as  well  as  on  the  others  there  is  a  double  con- 
viction, it  is  said  that  in  each  of  the  conspiracy  counts  there  is  set  forth 
as  the  overt  acts  the  mailing  of  certain  letters,  which  letters  are  also 
stated  in  some  of  the  other  counts  as  letters  mailed  in  violation  of  sec- 
tion 215 ;  the  proof  showing  such  letters  to  be  in  fact  the  same.  Un- 
der the  facts  here,  the  case  of  Ryan  v.  United  States,  216  Fed.  13,  132 
C.  C.  A.  257,  decided  by  this  court,  is  controlling  upon  this  contention. 
There  the  indictment  joined  counts  charging  defendants  with  the  con- 
summated act  of  aiding  and  abetting  in  carrying  explosives  on  pas- 
senger trains  with  counts  for  conspiracy  to  so  transport  explosives. 
Overt  acts  were  charged,  apart  from  the  actual  transportation  of  the 
explosives,  and  the  court,  speaking  by  Judge  Seaman,  said : 

"Thus  the  counts  for  conspiracy,  on  the  one  hand,  and  those  for  aiding  and 
abetting  unlawful  carriage  of  explosives,  on  the  other  hand,  cannot  rightly 
be  defined  as  Interdependent,'  nor  were  both  charges  either  proved  or  provable 
by  the  same  evidence,  as  contended ;  and  the  further  contention  that  commis- 
sion of  the  offenses  averred  in  the  last-mentioned  counts  was  relied  upon  and 
involved  for  conviction  under  the  conspiracy  counts  is  unsupported  by  the 
averments  in  such  counts,  wherein  neither  of  such  commissions  of  offense  is  set 
forth  in  the  specification  of  overt  acts,  so  tliat  no  question  arises  whether 
their  averment  therein  as  overt  acts  would  affect  the  rule  above  stated  as  to 
the  independent  nature  of  the  other  counts.  Undoubtedly  the  evidence  intro- 
duced in  support  of  the  conspiracy  charge  may  well  serve  as  evidence  tending 
to  support  the  charges  of  aiding  and  abetting  commission  of  the  offenses 
averred  in  the  other  counts ;  but  this  coincidence  in  part  gives  no  support  to 
either  contention  of  identity  of  the  offenses  charged,  or  of  identity  of  the 
evidence  involved  for  conviction.  It  is  obvious  that  proof  to  convict  of  com- 
mission of  the  unlawful  carriages,  as  aiders  and  abettors,  must  extend  beyond 
the  requirements  for  proof  of  the  conspiracy." 

The  situation  there  does  not  differ  materially  from  what  here  ap- 
pears. Here,  as  there,  is  found  the  coincidental  fact  that  the  evidence 
to  prove  the  scheme  to  defraud  serves  also  as  evidence  tending  to 
support  the  conspiracy  charge.  Under  section  215  an  actual  use  of 
the  mails  is  essential  to  conviction.  Under  section  37  the  overt  act 
to  complete  the  offense  may  be  any  act.  It  may  be  mailing  a  letter  or 
anything  else.  If  the  act  charged  and  proved  as  the  only  overt  act 
under  section  37  were  the  mailing  of  a  letter,  and  the  same  letter  only 
was  charged  and  proved  as  the  letter  mailed  in  execution  of  a  scheme 
to  defraud  alleged  under  section  215,  it  may  well  be  that  the  mailing 
of  the  one  letter,  completing  as  it  would  an  offense  under  section  37, 
and  at  the  same  time  an  offense  under  section  215,  would  not  admit 
of  the  defendant's  conviction  and  punishment  under  more  than  one 
charge,  so  proved;  and  such  state  of  facts  would  well  justify  the 
doubts  expressed  by  Judge  Denison  in  the  recent  case  of  Hendrey  v. 
United  States,  233  Fed.  5,  147  C.  C.  A.  75. 

But  that  is  not  the  situation  with  which  we  are  dealing.  The  con- 
spiracy counts  do  set  forth  as  overt  acts  the  mailing  of  letters,  some  of 
which  appear  in  counts  under  section  215;  yet  each  of  the  conspiracy 
counts  set  forth  as  overt  acts  the  mailing  of  letters  not  set  out  in  the 
counts  under  section  215  as  the  letters  mailed  in  execution  of  the 
scheme.  Counts  25  and  26  further  charge  as  overt  acts,  other  things, 
such  as  procuring  lists,  sending  out  lead  cards,  and  meeting  together, 
or  of  mailing  letters  other  than  letters  charged  and  proved  as  complet- 
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ing  oflfenses  under  section  215,  the  proof  of  which  established  the  con- 
spiracy charged,  as  an  oflfense  separate  from  those  charged  and  proved 
under  section  215.  Applying  the  rule  laid  down  in  the  Ryan  Case,  it 
follows  there  was  here  no  double  conviction. 

While  we  have  confined  our  discussion  to  those  contentions  we 
deemed  most  important,  we  have  given  consideration  to  all  the  points 
raised,  and  from  a  perusal  of  the  record  and  study  of  the  extended 
briefs  and  the  arguments,  oral,  printed  and  written,  we  conclude  no 
error  appears  which  would  justify  disturbance  of  judgment  as  to  any 
of  the  defendants. 

Judgments  affirmed. 


(244  Fed.  20) 

SWIFT  V.  BLACK  PANTHER  OIL  &  GAS  CO. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    March  30,  1917.) 

No.  4749. 

1.  CouBTS  ^=»508(1) — Federal  Courts — Injunction  Against  Pboceedinos  nr 

State  Court. 

In  a  case  in  which  a  federal  court  first  obtains  Jurisdiction  of  the  sob- 
Ject-matter  in  controversy,  and  where  it  acts  in  aid  of  its  own  Jurisdiction, 
to  render  its  orders  or  decrees,  or  the  title  or  disposition  under  them  of 
the  property  within  that  Jurisdiction  effectual,  it  may.  notwithstanding 
Rev.  St.  §  720,  now  Judicial  Code  (Act  March  3,  1911,  c.  231)  §  265,  36  Stat 
1162  (Comp.  St  1916,  i  1242),  enjoin  or  restrain  all  proceedings  in  the 
state  court  which  would  have  the  effect  of  defeating  or  impairing  its 
Jurisdiction,  or  the  orders,  decrees,  or  titles  it  has  made  or  is  making 
in  the  exercise  thereof. 

2.  Courts  «=»506(3)— Federal  Courts— Injunction  Against  Proceedings  nr 

State  Court. 

In  a  suit  in  a  federal  court  by  the  United  States  to  set  aside  a  pat^it 
to  an  Indian  allottee  for  land  on  which  his  heirs  had  executed  separate  oil 
and  gas  leases,  by  consent  of  all  parties  a  receiver  was  appointed  and  au- 
thorized to  enter  into  a  contract  with  the  lessee,  by  which  it  was  to 
pay  over  to  the  receiver  the  royalties  under  the  leases  and  retain  as  its 
own  the  remeainder  or  working  share  of  the  oil  and  gas  produced,  free 
from  any  further  claim  thereta  Afterward  one  of  the  heirs,  who  was  a 
party  to  the  suit  sold  and  assigned  his  interest  under  his  lease,  and  the 
assignee  brought  an  action  in  a  state  court  against  the  lessee  and  recov- 
ered a  Judgment  for  royalties,  upon  which  he  obtained  an  execution  and 
injunction.  Held,  that  the  federal  court  not  only  had  Jurisdiction,  but 
that  it  was  its  duty  to  protect  the  lessee  in  its  rights  under  the  contract 
by  enjoining  the  enforcement  of  such  Judgment 

3.  Injunction  «=»148(1) — ^Injunction  by  Federal  Court  to  Protect  Juris- 

diction AND  Decrees — Security. 

Act  Oct  15,  1914,  c  323,  §  18,  38  Stat  738  (Comp.  St.  1916^  S  1243b),  is 
inapplicable  to,  and  does  not  require  security  upon,  the  issue  by  a  feder- 
al court  of  a  restraining  order  or  Interlocutory  order  of  injunction  to 
prevent  the  impairment  or  defeat  of  the  Just  exercise  of  its  Jurisdiction, 
or  to  protect  and  enforce  its  orders,  Judgments,  or  decrees,  or  titles  and 
rights  thereunder. 

4.  Appeal  and  Error  ^s»87(3) — ^Decisions  Reviewable — Intervention. 

In  intervention  there  are  two  classes  of  cases,  one  in  which  the  inter- 
vention is  not  indispensable  to  the  preservation  or  enforcem^it  of  the 
claim  of  the  petitioner,  and  there  the  permission  to  Interv^ie  is  dlscre- 
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tlonary  with  the  court.  There  is  another  class,  in  which  the  petitioner 
claims  a  lien  npon  or  an  interest  in  the  specific  property  in  the  exclusive 
Jurisdiction  and  subject  to  the  exclusive  disposition  of  a  court,  and  his 
lien  or  interest  therein  can  be  established,  preserved,  or  enforced  in  no 
other  way  than  by  the  determination  and  action  of  that  court  In  this 
second  class  of  cases,  the  petitioner  has  an  absolute  right  to  intervene  in 
the  proceeding,  and  permis^on  for  him  to  do  so  Is  not  discretionary  with 
the  court,  and  its  order  refusing  permission  is  reviewable  by  appeal. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
cm  District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Suit  in  equity  by  the  United  States  against  Bessie  Wildcat  and  oth- 
ers. From  an  order  granting  an  interlocutory  injunction  obtained  by 
the  Black  Panther  Oil  &  Gas  Company,  George  M.  Swift  appeals. 
Affirmed. 

Malcolm  E.  Rosser,  of  Muskogee,  Okl.  (J.  R.  Miller  and  T.  R.  Dean, 
both  of  Sapulpa,  Okl.,  F.  F.  Lamb,  of  Okmulgee,  Okl.,  Geo.  S.  Ram- 
sey, of  Muskogee,  Old.,  and  Edgar  A.  De  Meules,  of  Tulsa,  Okl.,  on 
the  brief),  for  appellant. 

A.  C.  Cruce,  of  Oklahoma  City,  Okl.  (C.  B.  Stuart,  M.  K.  Cruce, 
J.  R.  Keaton,  Frank  Wells,  and  D.  I.  Johnston,  all  of  Oklahoma  City, 
Okl.,  on  the  brief),  for  appellee. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

SANBORN,  Circuit  Judge.  George  M.  Swift  appeals  to  this  court 
from  an  interlocutory  decree  of  the  United  States  District  Court  for 
the  Eastern  District  of  Oklahoma  which  enjoins  him  from  enforcing — 
against  the  three-fourths  working  interest,  or  the  proceeds  thereof 
derived,  or  to  be  derived,  during  the  receivership  in  the  suit  of  United 
States  v.  Bessie  Wildcat  and  others  in  that  court  by  the  Black  Panther 
Oil  &  Gas  Company,  a  corporation,  hereafter  called  the  Panther,  from 
the  operation  for  oil  and  gas  on  the  northwest  quarter  of  section  9, 
township  18  north,  of  range  7  east,  in  Creek  coimty,  Okl.,  under  the 
lease  thereof  to  the  Panther  made  by  the  receiver  by  order  of  the  fed- 
eral court  on  April  20,  1914 — ^the  judgment  or  decree  of  the  state  dis- 
trict court  of  Creek  county,  ,Okl.,  in  the  suit  of  Swift,  Trustee,  v. 
Panther,  rendered  January  15,  1916,  for  Swift's  recovery  of  the  Pan- 
ther out  of  the  said  three-fourths  working  interest  of  $113,330.56  and 
one-eighth  of  the  oil  derived  from  the  land  subsequent  to  December 
15,  1915,  either  by  writs  of  execution,  or  garnishments,  or  injunctions 
in  or  issued  out  of  the  state  court. 

Before  the  issue  of  the  injunction  of  the  federal  court  challenged, 
Mr.  Swift,  for  the  purpose  of  enforcing  his  decree,  had  caused  the 
state  court  to  issue  a  writ  of  execution,  and  had  caused  the  sheriff  to 
levy  it  upon  and  to  advertise  for  sale  thereunder  the  interest  of  the 
Panther  in  the  land  and  in  the  oil  and  gas  produced  therefrom,  had 
caused  certain  third  parties  to  be  gamisheed  as  creditors  of  the  Pan- 
ther, and  had  obtained  an  order  from  the  state  court  on  March  29,  1916, 
forbidding  the  Panther  from  paying  out  any  money  or  doing  anything 
of  any  kind  that  might  prevent  it  from  paying  over  all  the  money  it 
then  had,  or  might  thereafter  obtain,  from  any  banks,  or  from  the  sale 
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of  any  oil  or  gas  or  other  of  its  property,  to  the  clerk  of  the  state  court, 
to  apply  upon  Swift's  judgment  in  case  such  court,  or  any  other  court, 
should  subsequently  order  such  judgment  to  be  so  paid.  In  this  state 
of  the  case  the  Panther  presented  to  the  federal  court  in  the  Wildcat 
suit,  to  which  it  was  a  party  defendant  from  its  commencement,  a  pe- 
tition for  its  injtmction  against  Swift's  interference  by  means  of  the 
execution,  garnishments,  or  injunction  of  the  state  court  with  the  own- 
ership or  disposition  by  the  Panther  of  the  three-fourths  working  in- 
terest in  the  oil  and  gas  derived  under  the  receiver's  lease,  or  in  the 
proceeds  thereof,  on  the  ground  that  Swift  was  estopped  by  the  pro- 
ceedings in  the  Wildcat  suit,  to  which  his  assignor  and  predecessor  in 
interest  was  a  party  before  Swift  obtained  his  claim,  from  in  any  way 
enforcing  that  claim  against  that  three-fourths  interest  or  any  of  the 
proceeds  thereof.  Swift  answered  the  petition  of  the  Panther,  evidence 
was  introduced  by  each  of  the  parties,  and  after  a  full  hearing  the 
court  sustained  the  position  of  the  Panther  and  ordered  the  issue  of 
its  injunction. 

[1]  The  first  reason  urged  upon  our  attention  by  counsel  for  Mr. 
Swift  for  the  reversal  of  the  interlocutory  decree  of  the  federal  court 
for  the  issuance  of  its  injunction  is  that  the  national  court  had  no  ju- 
risdiction to  issue  its  injunction,  because  section  720  of  the  United 
States  Revised  Statutes,  which  is  now  section  265  of  the  Judicial  Code, 
reads : 

**The  writ  of  injunction  shaU  not  be  granted  by  any  court  of  the  United 
States  to  stay  proceedings  in  any  court  of  a  state,  except  in  cases  where  such 
injunction  may  be  authorized  by  any  law  relating  to  proceedings  In  bank- 
ruptcy." < 

In  support  of  this  contention  counsel  cite  Diggs  &  Keith  v.  Wol- 
cott,  4  Cranch,  179,  2  L.  Ed.  587,  Peck  v.  Jenness,  7  How.  612,  623, 
624,  625,  12  L.  Ed.  841,  Haines  v.  Carpenter,  91  U.  S.  254,  23  L.  Ed. 
345,  Whitney  v.  Wilder,  54  Fed.  554,  4  C.  C.  A.  510,  and  other  cases 
of  like  character  wherein  the  state  court  first  acquired  jurisdiction  of 
the  subject-matter  in  controversy.  In  cases  of  this  class  this  act  of 
Congress  undoubtedly  controls,  and  the  federal  courts  may  not  inter- 
fere by  injunction  or  otherwise  with  the  proceedings  of  the  state  courts 
which  hive  first  acquired  jurisdiction  of  the  subject-matter.  But  it 
is  equally  true  that  in  a  case  in  which  a  federal  court  first  obtains  ju- 
risdiction of  the  subject-matter  in  controversy,  and  where  it  acts  in  aid 
of  its  own  jurisdiction  to  render  its  orders  or  decrees,  or  the  title  or 
disposition  under  them  of  the  property  within  that  jurisdiction,  ef- 
fectual, it  may,  notwithstanding  section  720,  Revised  Statutes,  now 
section  265  of  the  Judicial  Code,  enjoin  or  restrain  all  proceedings  in 
the  state  court  which  would  have  the  eflfect  of  defeating  or  impairing 
its  jurisdiction,  or  the  orders,  decrees,  or  titles  it  has  made  or  is  mak- 
ing in  the  exercise  thereof.  Sharon  v.  Terry  (C.  C.)  36  Fed.  337; 
French  v.  Hay,  22  Wall.  250,  note,  22  L.  Ed.  857;  Dietzsch  v.  Huide- 
koper,  103  U.  S.  494,  26  L.  Ed.  497;  Julian  v.  Central  Trust  Com- 
pany, 193  U.  S.  93,  112,  24  Sup.  Ct.  399,  48  L.  Ed.  629;  Starr  v. 
Chicago,  Rock  Island  &  P.  Ry.  Co.  (C.  C.)  110  Fed.  3,  6;  Prout  v. 
Starr,  188  U.  S.  537,  23  Sup.  Ct.  398,  47  L.  Ed.  584;  Lang  v.  Choc- 
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taw,  Oklahoma  &  Gulf  R.  Co.,  160  Fed.  355,  359,  360,  87  C.  C.  A. 
307,  311,  312;  Kansas  City  Gas  Co.  v.  Kansas  City  (D.  C.)  198  Fed. 
500,  526;  Guardian  Trust  Co.  v  Kansas  City  Southern  Ry.  Co.,  171 
Fed.  43,  49,  96  C.  C.  A.  285,  291,  28  L.  R.  A.  (N.  S.)  620;  Western 
Union  Tel.  Co.  v.  U.  S.  &  Mexican  Trust  Co.,  221  Fed.  545,  553,  137 
C.  C.  A.  113,  121 ;  McKinney  v.  Landon,  209  Fed.  300,  305,  306,  126 
C.  C.  A.  226,  231,  232.  The  law  upon  this  subject  has  been  repeatedly 
declared  by  the  Supreme  Court  and  by  this  court.  In  Lang  v.  Choc- 
taw, Oklahoma  &  Gulf  R.  Co.,  160  Fed.  359,  360,  87  C.  C.  A.  311,  312, 
the  rule  was  thus  stated  by  this  court : 

"The  court  whicli  first  acquires  Jurisdiction  of  specific  property  by  the  lawful 
seizure  thereof,  or  by  the  due  commencement  of  a  suit  in  that  court,  from 
which  it  appears  that  it  is,  or  will  become,  necessary  to  a  complete  determina- 
tion of  the  controversy  involved,  or  to  the  enforcement  of  tie  Judgment  or 
decree  therein,  to  seize,  charge  with  a  Uen,  sell,  or  exercise  other  lilte  dominion 
over  it,  thereby  withdraws  that  property  from  the  Jurisdiction  of  every  other 
court  and  entitles  the  former  to  retain  the  control  of  it  requisite  to  efl^ectuate 
its  judgment  or  decree  in  the  suit  free  from  the  Interference  of  every  other 
tribunal.  Farmers'  Loan  &  Trust  Company  v.  Lake  Street  Railroad  Ck>.,  177 
U.  S.  51,  61,  20  Sup.  Ct  564,  44  L.  Ed.  667;  Peck  v.  Jenness,  7  How.  612,  12 
L.  Ed.  841 ;  Freeman  v.  Howe,  24  How.  450.  16  L.  Ed.  749;  Moran  v.  Sturges, 
154  U.  S.  256,  14  Sup.  Ct.  1019,  38  L.  Ed.  981 ;  Central  Bank  v.  Stevens,  169 
U.  S.  432,  18  Sup.  Ct.  403,  42  L.  Ed.  807 ;  Willianm  v.  Neely,  67  C.  C.  A.  171, 
185,  134  Fed.  1,  15,  69  L.  R.  A.  232;  Barber  Asphalt  Co.  v.  Morris,  66  C.  C.  A. 
55,  58,  132  Fed.  945,  948,  67  L.  B.  A.  761;  Gates  v.  Bucki,  53  Fed.  961,  969, 
4  C.  C.  A.  116,  128,  129.  ♦  ♦  ♦  The  Jurisdiction  of  a  court  over  a  subject- 
matter  or  a  cause  once  lawfully  acquired  includes  the  power  to  enforce  its 
Judgment  or  decree,  and  to  protect  the  title  of  those  holding  under  it  from 
every  attempt  to  avoid  or  annul  it.  Chicot  Ca  v.  Sherwood,  148  U.  S.  529, 
533,  534,  13  Sup.  Ct  695,  37  K  Ed.  546;  Julian  v.  Central  Trust  Company, 
193  U.  S.  93,  112,  24  Sup.  Ct.  399,  48  L.  Ed.  629 ;  Wabash  Railroad  Company 
V.  Adelbert  College.  208  U.  S.  38,  28  Sup.  Ct.  182  [52  L.  Ed.  379] ;  Barber 
Asphalt  Pav.  Co.  v.  MorHs,  132  Fed.  945,  949,  66  C.  C.  A,  55,  59,  67,  67  L.  R.  A. 
761 ;  Brun  v.  Mann,  80  C.  C.  A.  513,  151  Fed.  145  [12  L.  R.  A.  (N.  S.)  154J." 

The  foregoing  rules  are  no  longer  debatable,  and  by  them  the  in- 
junctive order  of  the  federal  court  must  be  tested.  The  exact  subject- 
matter  in  controversy  between  the  two  courts  is  the  three-fourths  work- 
ing interest  in  the  oil  and  gas  and  in  the  proceeds  of  that  interest  de- 
rived and  to  be  derived  by  the  Panther,  during  the  receivership  in  the 
federal  court,  from  the  land  leased  to  the  Panther  by  the  receiver  by 
order  of  that  court  on  April  20,  1914,  and  the  first  question  is :  Which 
court  first  lawfully  obtained  jurisdiction  of  that  subject-matter?  The 
answer  is  found  in  the  claims  of  the  parties  and  the  history  of  the 
proceedings  in  the  two  courts. 

[2]  Prior  to  May,  1903,  the  land  here  in  question  had  been  allotted 
and  patented  under  the  acts  of  Congress  to  Barney  Thlocco,  a  Creek 
Indian.  On  November  1,  1913,  the  United  States  commenced  a  suit 
in  equity  against  Bessie  Wildcat,  the  Panther,  Martha  Jackson,  a  minor, 
Saber  Jackson,  as  her  guardian  and  next  friend,  and  others,  to  avoid 
the  allotment  and  patent  to  Thlocco,  and  to  exclude  the  defendants  in 
that  suit  from  any  right  or  title  to  the  land  and  to  the  oil  and  gas  that 
might  be  derived  therefrom.  The  defendants  Martha  Jackson  and  her 
guardian,  Saber  Jackson,  answered,  and  claimed  that  Thlocco  died  in 
1904  intestate,  that  Annie  Nevy  was  his  sole  heir,  that  Saber  Jackson 
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married  her,  that  Martha  Jackson  was  their  daughter,  that  Annie  Jack- 
son, formerly  Annie  Nevy,  her  mother,  has  also  died,  and  that  con- 
sequently Martha  Jackson  is  the  sole  heir  and  the  owner  of  the  land, 
and  Saber  Jackson  has  a  life  estate  in  the  land  as  tenant  by  the  curtesy 
consummate.  On  November  13,  1913,  Saber  Tackson  made  an  oil  and 
gas  lease  of  this  land  to  J.  Coody  Johnson,  whereby  the  lessee  agreed, 
among  other  things,  to  pay  to  Jackson  as  rental  one-eighth  of  all  the 
oil  and  gas  that  should  be  produced  and  saved  from  the  land.  John- 
son's interest  tmder  the  lease  was  subsequently  assigned  to  and  became 
vested  in  the  Panther  on  February  4,  1914.  The  Panther  also  became 
the  lessee  of  Martha  Jackson,  by  her  guardian,  Saber  Jackson,  under 
an  oil  and  gas  lease  whereby  it  agreed  to  pay  as  rental  to  her  one- 
eighth  of  all  the  oil  and  gas  produced  and  saved  from  this  same  land. 
On  April  17,  1914,  on  the  petition  of  the  plaintiff  in  the  Wildcat  suit 
and  some  of  the  defendants  therein,  including  Martha  Jackson  and 
Saber  Jackson,  as  her  guardian,  and  with  the  consent  of  all  the  other 
defendants,  the  federal  court  appointed  a  receiver  to  cause  and  direct 
the  production  of  oil  and  gas  from  this  land  and  ordered  and  directed 
him  to  make  a  formal  agreement  with  the  Panther  for  the  development 
of  the  land  and  the  production  of  oil  and  gas  therefrom  on  the  fol- 
lowing terms,  among  others :  That  the  Panther  should  deliver  or  pay 
to  the  receiver  one-fourth  of  all  the  oil  and  gas  produced  from  the 
land,  that  the  Panther  should  give  to  the  receiver  for  the  benefit  of  the 
parties  to  the  suit  a  satisfactory  bond  to  perform  the  provisions  of  its 
agreement,  that  the  receiver  was — 

"authorized  and  directed  to  release  to  the  said  Black  Panther  Oil  &  Gas  Com- 
pany, and  its  assigns,  free  from  any  clainr  of  any  party  to  this  action,  ♦  •  • 
the  working  interest  in  the  oil  and  gas  produced  by  the  said  company  from  the 
above  described  land,  that  is  to  say,  all  the  oil  and  gas  so  produced  in  excess 
of  the  royalty  portion  of  one-fourth  of  the  gross  amount  of  production." 

Thereafter,  pursuant  to  this  order  and  direction  of  the  court,  the 
receiver  and  the  Panther  made  a  formal  written  agreement  which  em- 
bodied the  terms  specified  in  the  order  of  the  court,  and  thereunder 
the  Panther  has  ever  since  been  in  possession  of  the  property,  pro- 
ducing or  causing  others  to  produce  oil  and  gas  from  the  land,  and 
has  been  paying  or  delivering  one-fourth  thereof  to  the  receiver  or  to 
his  order. 

On  November  23,  1914,  Saber  Jackson,  who  had  not  theretofore 
been  a  party  to  the  Wildcat  suit,  otherwise  than  as  guardian  for 
Martha  Jackson,  intervened  in  that  case  in  his  own  behalf  and  filed 
his  answer  and  cross-bill,  wherein  he  set  forth  his  claim  to  a  life 
estate  in  the  land  as  tenant  by  the  curtesy,  and  prayed  that  he  be 
decreed  to  have  such  life  estate  and  to  have  such  further  relief  as 
might  be  just.    His  answer  and  cross-bill  opened  with  these  words : 

*'Ck>mes  now  Saber  Jackson,  and  by  leave  of  court  first  obtained  files  this 
his  answer  and  cross-bUl  in  the  above-entitled  cause,  hereby  submitting  to  all 
of  the  orders,  Judgments,  and  proceedings  heretofore  had  in  said  cause,  as 
fully  as  though  he  had  been  made  a  party  defendant  herein  trout  the  institu- 
tion of  the  suit" 

On  December  4,  1914,  Saber  Jackson  assigned  to  George  M.  Swift 
all  his  rights  to  any  oil  and  gas  that  had  been  or  might  be  derived 
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from  the  land  by  virtue  of  his  lease  of  November  13,  1913,  to  John- 
son, to  whos6  rights  as  lessee  the  Panther  had  succeeded  in  February, 
1914.  In  February,  1915,  Swift  presented  to  the  federal  court  a 
motion  for  leave  to  intervene  as  a  defendant  in  the  Wildcat  suit  and 
tendered  his  answer  and  cross-bill.  In  his  motion  and  in  his  cross- 
bill he  set  forth  the  claim  of  Saber  Jackson  to  an  estate  by  the  cur- 
tesy consummate  in  the  land,  Jackson's  lease  to  Johnson  and  the  as- 
signment of  the  lessee  therein  to  the  Panther,  and  Jackson's  as- 
signment of  his  lessor's  interest  in  that  lease  to  him,  Swift,  and  prayed, 
among  other  things,  that  he  might  be  decreed  to  be  the  owner  of  the 
estate  by  the  curtesy  consummate  in  the  land  and  of  one-eighth  of  all 
the  oil  which  had  been  or  should  be  produced  from  the  land  by  the 
Panther.  On  February  22,  1915,  the  federal  court  denied  his  motion 
for  leave  to  intervene.  Having  been  denied  his  right  to  present  to 
the  federal  court  his  claim  to  the  estate  by  the  curtesy  in  the  land 
and  to  one-eighth  of  the  oil  and  gas  extracted  therefrom  by  his  lessee, 
the  Panther,  Swift,  on  February  25,  1915,  brought  an  action  in  the 
district  court  of  Creek  county,  Okl.,  on  his  lease,  against  his  lessee, 
the  Panther,  for  the  one-eighth  of  the  oil  and  gas  reserved  to  him 
by  the  lease,  and  this  was  the  first  time  any  action  or  proceeding  rel- 
ative to  the  subject-matters  in  controversy  in  the  Wildcat  suit  ap- 
peared in  the  state  court.  The  action  in  the  state  court  resulted,  on 
February  5,  1915,  in  its  decree  that  Swift  should  recover  $113,330.56 
of  the  Panther  on  account  of  the  rent  reserved  in  the  lease  made  by 
Saber  Jackson,  of  which  Swift  was  the  lessor's,  and  the  Panther  was 
the  lessee's,  assignee,  and  for  other  relief,  and  it  is  from  enforcing 
that  decree  by  the  application  to  it,  by  means  of  the  writs  of  execution, 
the  garnishments,  and  the  injunctions  of  the  state  court,  of  the  work- 
ing three-fourths  interest  in  the  oil  and  gas,  or  the  proceeds  thereof 
assured  to  the  Panther  free  from  the  claims  of  all  the  parties  to  the 
Wildcat  suit  by  the  order  of  the  federal  court  of  April  17,  1914,  that 
the  interlocutory  decree  of  the  federal  court  enjoined  Swift. 

The  chronological  statement  of  the  proceedings  in  the  two  courts, 
which  has  now  been  made,  demonstrates  the  fact  that  before  any 
action  or  proceeding  was  commenced  in  the  state  court  invoking  its 
jurisdiction  of  any  interest  of  any  party  in  the  Thlocco  land,  or  in 
any  of  the  oil  or  gas  derived  or  to  be  derived  therefrom,  the  fed- 
eral court,  by  means  of  a  suit  in  equity  brought  by  the  United  States 
against  the  parties  claiming  interests  in  that  land,  and  the  oil  and 
gas  to  be  derived  therefrom,  had  acquired  full  jurisdiction  of  the 
knd,  of  the  lease  by  Saber  Jackson  now  held  by  Swift,  and  of  the 
oil  and  gas  produced  and  to  be  produced  therefrom,  had,  with  the 
consent  of  all  the  parties  to  that  suit,  appointed  a  receiver,  who  had 
taken  possession  of  the  property  by  his  lessee,  the  Panther,  had 
caused  and  directed  its  receiver  to  make,  and  that  receiver  had  made, 
a  written  agreement  with  the  Panther  to  the  effect  that  it  should 
produce  oil  and  gas  from  the  land  and  pay  to  the  receiver,  for  the 
benefit  of  the  parties  to  that  suit,  one-fourth  of  the  oil  and  gas  so 
to  be  produced  and  its  proceeds,  and  that  the  Panther  should  re- 
tain and  own  three-fourths  thereof  called  the  working  interest,  free 
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from  any  claim  of  any  party  to  the  Wildcat  suit;  that  after  this 
agreement  was  made  by  order  of  the  court,  Saber  Jackson,  the  lessor 
from  whom  Swift  derives  all  his  interest,  had,  before  he  assigned  his 
lessor's  interest  in  that  lease  to  Swift,  voluntarily  intervened  and  be- 
come a  party  defendant  in  the  Wildcat  suit,  and  had  thereby  sub- 
jected himself,  all  his  interest  in  the  land,  in  the  lease  under  which 
Swift  claims,  and  in  the  oil  and  gas  produced  from  the  land  by  the 
Panther,  to  the  previous  orders  and  proceedings  in  the  federal  court, 
including  that  order  whereby  that  court  assured  to  the  Panther  the 
three-fourths  working  interest  in  the  oil  and  gas  produced  and  to 
be  produced  by  it,  free  from  any  claim  of  any  party  to  the  Wildcat 
suit,  in  consideration  of  the  Panther's  agreement  to  pay  and  its 
continuing  payment  of  one-fourth  of  the  oil  and  gas  it  produced 
to  the  receiver  for  the  benefit  of  those  parties. 

After  all  these  proceedings,  and  still  before  the  action  was  brought 
in  the  state  court,  Swift  acquired  from  Saber  Jackson,  who  was  then 
a  party  defendant  in  the  Wildcat  suit,  his  lessor's  interest  in  his 
lease  to  Johnson,  while  the  latter's  interest  as  lessee  was  vested  in 
the  Panther  before  the  Panther  received  the  receiver's  lease.  As  Swift 
took  his  interest  from  Jackson  after  the  latter  had  submitted  himself 
to  all  the  orders  and  proceedings  in  the  Wildcat  suit,  and  after  Jack- 
son had  become  a  party  to  that  suit.  Swift  took  that  interest  with  all 
the  privileges  and  advantages,  and  subject  to  all  the  estoppels  and 
disadvantages,  under  which  Jackson  himself  held  them ;  and  as  Jack- 
son was  estopped,  by  his  submission  to  the  previous  orders  of  the 
court  when  he  intervened,  from  denying  or  assailing  the  contract  of 
the  receiver  and  the  court  with  the  Panther,  to  the  effect  that  the 
Panther  should  have  and  own  the  three-fourths  working  interest  in 
the  oil  and  gas  free  and  clear  of  the  claims  of  any  of  the  defendants 
in  the  Wildcat  suit,  and  that  those  defendants  should  look  to  the  one- 
fourth  interest  in  the  oil  and  gas  alone  for  their  rental  or  royalty, 
so  also  was  Swift,  taking  his  interest  pendente  lite,  bound  by  the  same 
estoppel. 

After  that  estoppel  had  become  complete  by  virtue  of  the  order 
and  contract  of  the  federal  court  with  the  Panther,  and  by  the  Pan- 
ther's reliance  and  action  upon  them,  Swift  undertook  to  disregard 
it,  and  to  collect  the  royalty  or  rental  on  his  lease  by  his  action  in 
the  state  court  out  of  the  very  three-fourths  interest  which  his  rep- 
resentative, the  federal  court,  had  assured  to  the  Panther  free  from 
Swift's  claim,  in  consideration  that  the  Panther  would  pay  one-fourth 
of  the  oil  and  gas  it  produced  to  the  receiver  for  his  benefit  and 
for  the  benefit  of  the  other  parties  to  the  Wildcat  suit;  and  it  was 
against  his  making  this  collection  from  that  three-fourths  by  the  use 
of  the  writ  of  execution,  the  garnishments,  and  the  injunctions  of 
the  state  court  that  the  federal  court  issued  the  injunction  from  which 
this  appeal  was  taken. 

The  unavoidable  conclusion  is  that  the  federal  court,  long  before 
Swift's  action  in  the  state  court  was  commenced,  acquired  jurisdic- 
tion and  possession  of  the  Thlocco  land  and  the  leases  thereof,  of 
the  oil  and  gas  produced  and  to  be  produced  from  it  by  the  Panther 
during  the  pendency  of  the  Wildcat  suit,  and  of  the   controversies 


Digitized  by  VjOOQIC 


SWIFT  V.  BLACK  PANTHEB   OIL  <fe  GAS  CO.  455 

concerning  all  these  matters ;  that  it  had  plenary  jurisdiction,  notwith- 
standing Sie  provisions  of  section  720,  Revised  Statutes,  now  section 
265  of  the  Judicial  Code,  to  enjoin  or  restrain  Mr.  Swift  from  using 
the  writs  of  execution,  the  garnishments,  or  injunctions  of  the  state 
court  to  defeat  or  impair  the  jurisdiction  of  the  federal  court,  or 
the  orders,  decrees,  or  titles  it  has  made,  or  shall  decree  or  make,  in 
that  case ;  and  that  the  first  position  of  counsel  for  Mr.  Swift  in  this 
case  is  untenable. 

The  next  contention  is  that  the  injunction  of  the  federal  court 
against  the  enforcement  by  Swift  of  the  judgment  of  the  state  court 
by  its  writs  of  execution,  garnishments,  and  injunctions  was  unwar- 
ranted, because  such  enforcement  will  not  deprive  the  federal  court 
of  the  possession  of  the  land,  or  prevent  its  receipt  of  the  one-fourth 
of  the  oil  and  gas  produced  by  the  Panther  under  the  lease  made  by 
the  receiver.  But  the  record  convinces  that  the  only  property  the 
Panther  had  or  has  had  since  the  receiver's  lease  is  its  interest  in 
this  land,  in  the  improvements  thereon,  and  in  the  oil  and  gas  pro- 
duced therefrom  under  its  leases  from  Martha  Jackson,  Saber  Jack- 
son, and  the  receiver,  and  the  three-fourths  working  interest  in  the 
oil  and  gas  and  its  proceeds  assured  to  it  by  the  order  and  agree- 
.  ment  of  the  court  made  at  the  time  of  the  receiver's  appointment. 
To  this  three- fourths  interest  and  its  proceeds  the  court,  the  legal 
representative  for  this  purpose  of  the  defendant  Saber  Jackson,  and 
of  his  successory  lessor  pendente  lite.  Swift,  assured  the  title  free 
and  clear  of  their  claims  as  lessors  in  consideration  of  the  one-fourth 
of  the  oil  and  gas  to  be  produced,  which  the  Panther  agreed  to  pay 
and  pays  to  the  receiver  for  the  benefit  of  the  parties  to  the  Wildcat 
suit.  The  enforcement  of  the  execution,  the  garnishments,  or  the 
injunction  of  the  state  court  will  necessarily  impair  or  destroy  the 
Panther's  title  to  this  three-fourths  or  to  its  proceeds,  and  apply  some 
or  all  of  them  to  the  payment  of  the  rent  reserved  in  Jackson's  lease 
which  he  assigned  to  Swift.  But  the  court's  order  and  contract  "With 
the  Panther  at  the  time  of  the  appointment  of  the  receiver  limited 
the  source,  as  against  the  Panther,  from  which  any  of  the  parties 
to  the  Wildcat  suit  and  those  claiming  under  them  could  collect 
rentals  reserved  in  their  leases  of  this  land  to  the  one-fourth  of  the 
oil  and  gas  which  the  Panther  agreed  to  pay  and  paid  to  the  re- 
ceiver for  their  benefit,  and  it  unavoidably  estops  all  the  parties  to 
that  suit  and  Swift,  claiming  under  one  of  them,  from  collecting  or 
applying  any  of  the  three-fourths  interest,  or  any  of  its  proceeds,  to 
the  payment  of  those  rentals. 

The  result  is  that  the  federal  court  not  only  had  the  jurisdiction 
and  the  power,  but  it  was  its  duty  by  its  injunction,  to  protect  the 
title  of  the  Panther  to  this  three-fourths  interest  and  to  its  proceeds, 
which  that  court  had  assured  to  it  free  from  the  claims  of  the  par- 
ties to  the  Wildcat  suit,  and  of  Swift  claiming  under  one  of  them, 
against  the  attempt  of  any  of  them,  by  subsequent  proceedings  in 
other  courts,  or  otherwise,  to  evade  the  estoppel  by  which  they  were 
boimd,  or  to  impair  or  destroy  the  title  of  the  Panther  to  the  three- 
fourths  interest  in  the  oil  and  gas  and  its  proceeds.  Chicot  County 
v.  Sherwood,  148  U.  S.  529,  533,  534,  13  Sup.  Ct.  695,  37  L.  Ed.  546; 
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Julian  V.  Central  Trust  Company,  193  U.  S.  93,  24  Sup.  Ct  399,  48 
L.  Ed.  629.  The  equities  of  the  Panther  were  far  superior  to  those 
of  Swift,  and  they  imposed  upon  the  court  below  the  judicial  duty 
to  make  the  order  and  decree  challenged  by  this  appeal. 

The  conclusions  which  have  been  stated  were  not  reached  without  a 
deliberate  consideration  of  the  arguments  of  counsel  and  the  author- 
ities they  cite  to  the  effect  that  Saber  Jackson's  agreement  to  be  bound 
by  the  prior  proceedings  in  the  Wildcat  suit  when  he  intervened  was 
merely  ccMiventional,  and  did  not  estop  him  or  Swift,  claiming  under 
him,  from  collecting  of  the  Panther  outside  the  Wildcat  suit  the  rents 
reserved  in  Jackson's  lease.  On  November  23,  1914,  when  Jackson 
made  that  intervention,  he  was  the  lessor  in  a  lease  of  this  land  in  which 
the  Panther  then  was,  and  had  been  since  February,  1914,  the  lessee. 
The  Panther  was  then  in  possession  of  the  land,  producing  oil  and  gas 
and  paying  one-fourth  of  it  to  the  receiver  for  the  benefit  of  the  parties 
to  the  Wildcat  suit,  under  the  order  and  agreement  of  the  court  of 
April  17,  1914.  That  order  and  contract  had  been  made  with  Jackson's 
consent  as  guardian  of  his  daughter,  Martha  Jackson. 

Counsel  assert  again  and  again  that  the  order  and  agreement  with  the 
Panther,  assuring  to  it  the  title  to  the  three-fourths  working  interest 
free  from  the  claims  of  the  parties  in  the  Wildcat  suit,  did  not  ex- 
empt that  three-fourths  interest,  or  its  proceeds,  from  liability  to  levy 
and  application  to  the  payment  of  the  debts  of  the  Panther,  and  this  is 
undoubtedly  true  as  to  all  its  creditors  who  were  not  parties  to  or 
bound  by  the  proceedings  in  the  Wildcat  suit.  It  is  conceded  that  be- 
fore he  intervened  in  that  suit  Jackson  was  at  liberty  to  sue  the  Panther 
in  any  competent  court  for  the  rents  reserved  in  his  lease,  and  to  col- 
lect them  by  the  process  of  that  court  out  of  the  three-fourths  working 
interest  received  by  the  Panther  under  its  lease  from  the  receiver.  But 
the  Panther  was  in  possession,  producing  oil  from  the  land  and  paying 
one-fourth  of  it  to  the  receiver  of  the  court  for  the  benefit  of  the  par- 
ties to  the  Wildcat  suit,  under  an  order  of  the  court  the  legal  eflFect  of 
which  was  to  estop  the  parties  to  that  suit  from  collecting  out  of  the  oil 
and  gas  produced  by  the  Panther  the  rents  reserved  in  their  leases 
from  any  other  source  than  from  the  one-fourth  which  the  Panther 
agreed  to  pay  for  a  title  to  the  other  three-fourths  free  frcwn  their 
claims. 

Jackson,  at  the  time  he  intervened,  had  the  option  to  stay  out  of  the 
Wildcat  suit  and  collect  his  rent  elsewhere,  if  he  could,  or  to  inter- 
vene, become  a  party  to  that  suit,  and  pursue  his  just  share  of  the 
one-fourth  interest  which  was  being  collected  therein  for  the  benefit 
of  the  parties  to  that  suit.  He  could  not  do  both.  The  rental  re- 
served in  his  lease  was  one-eighth  of  the  oil  and  gas  produced  and 
saved.  He  could  not  become  a  party  to  that  suit,  thereby  make  himself 
a  party  to  the  order  and  agreement  of  the  court  that  the  source  of 
his  recovery  of  his  rents  reserved  should  be  limited  to  his  just  share 
of  the  one-fourth  the  Panther  was  paying  in  consideration  of  its  title 
exempt  from  the  claims  of  the  defendants  in  that  suit  to  the  other 
three-fourths,  and  at  the  same  time  recover  his  rents  from  the  three- 
fourths.     He  exercised  his  option,  intervened,  and  became  a  party 
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defendant  in  the  Wildcat  suit.  The  general  rule  is  that  the  intervener 
is  in  the  same  situation,  bound  by  the  same  orders,  has  the  same  right, 
and  is  subject  to  the  same  estoppels  as  though  he  had  been  a  party 
from  the  commencement  of  the  suit.  French  v.  Gapen,  105  U.  S.  509, 
525,  26  h.  Ed.  951 ;  Rice  v.  Durham  Water  Co.  (C.  C.)  91  Fed.  433, 
434. 

When  Jackson  intervened  he  expressly  declared  in  his  answer  and 
cross-bill  that  he  submitted  to  all  the  orders,  judgments,  and  proceed- 
ings theretofore  had  in  the  Wildcat  suit  as  fully  as  though  he  had 
been  a  party  defendant  from  the  commencement  of  the  suit.  The  or- 
der and  contract  of  lease  between  the  court  and  the  Panther  were  a 
part  of  the  proceedings  theretofore  had  to  which  he  submitted.  Un- 
der these  drciunstances  there  is  no  persuasive  reason  why  he,  or  his  as- 
signee, Swift,  should  be  reHeved  from  the  general  rule  of  equity  prac- 
tice, or  from  Jackson's  express  submission  to  the  previous  orders  and 
proceedings  in  the  Wildcat  suit,  while,  on  the  other  hand,  equity  and 
justice  alike  demand  that  they  should  not  be  so  relieved,  and  the-  con- 
clusion is  that  they  are  both  estopped,  by  the  order  and  agreement  of 
the  court  and  the  intervention  of  Jackson,  from  applying  any  part  of 
the  three-fourths  working  interest,  or  of  the  proceeds  thereof,  there- 
by assured  to  the  Panther  free  from  the  claims  of  the  parties  to  the 
Wildcat  suit  to  the  payment  of  the  rents  reserved  in  Jackson's  lease  of 
November  13,  1913. 

[3]  Finally,  it  is  insisted  that  the  decree  for  the  injunction  should  be 
reversed,  because  section  18  of  the  act  of  October  15,  1914,  entitled 
"An  act  to  supplement  existing  laws  against  unlawful  restraints  and 
monopolies,  and  for  other  purposes,"  provides: 

"That,  except  as  otherwise  provided  in  section  16  of  this  act,  no  restraining 
order  or  interlocutory  order  of  injunction  shall  Issue,  except  upon  the  giving 
of  security  by  the  applicant  in  such  sum  as  the  court  or  Judge  may  deem 
proper,  conditioned  upon  the  payment  of  such  costs  and  damages  as  may  be 
incurred  or  suffered  by  any  party  who  may  be  found  to  have  been  wrongfully 
enjoined  or  restrained  thereby."    38  Stat  738,  c.  323  (CJomp.  St.  1916,  §  1243b). 

And  the  court  below  ordered  and  issued  its  injunction  without  com- 
pelling the  Panther  to  give  any  bond,  although  counsel  for  Mr.  Swift 
moved  the  court  to  require  it. 

But  the  restraining  order  and  injunction  in  this  case  were  issued  by 
the  court  below,  in  lieu  of  proceedings  for  contempt  of  that  court,  to 
prevent  the  impairment  and  defeat  of  the  just  exercise  of  its  undoubted 
jurisdiction  to  protect  and  enforce  its  lawful  orders  and  to  preserve 
the  title  made  by  it  under  them.  The  unlawful  interference  of  Mr. 
Swift  with  the  enforcement  of  the  just  orders  and  the  preservation 
of  the  lawful  titles  made  by  the  court  below  was  a  contempt  of  thkt 
court,  and,  if  continued,  might  well  have  been  punished  as  such.  The 
issue  of  the  injunction  was  but  a  milder  method  of  protecting  its  ju- 
risdiction, orders,  and  titles  from  unlawful  impairment.  There  is 
nothing  in  section  18  to  indicate,  and,  until  that  intention  is  clearly  ex- 
pressed, it  cannot  be  presumed  that  the  Congress  intended  thereby  to 
limit  or  condition  in  any  way  the  power  of  the  federal  court  by  means 
of  its  injunction,  any  more  than  by  means  of  proceedings  for  contempt. 
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to  preserve  and  protect  its  jurisdiction,  acts  or  titles  from  unlawful 
impairment  or  destruction.  Section  18,  Act  Oct.  15,  1914,  is,  like  sec- 
tion 720  of  the  Revised  Statutes,  now  section  265  of  the  Judicial  Code, 
inapplicable  to  injunctions  of  the  federal  courts  issued  for  this  purpose. 
Moreover,  Mr.  Swift  has  sustained  no  loss  or  injury  from  the  absence 
of  the  bond,  for  the  condition  of  it  would  have  been  to  pay  such  costs 
and  damages  as  he  would  have  suffered  if  he  should  be  found  to  have 
been  wrongfully  enjoined  or  restrained,  and  he  is  found  to  have  been 
rightfully  enjoined  and  restrained.  If  now  this  court  were  to  reverse 
the  order  and  decree  for  the  injunction,  that  act  would  be  a  futile  one, 
for,  in  view  of  the  opinions  of  the  court  below  and  of  this  court,  the 
former  would  undoubtedly  immediately  issue  another  like  injunction. 
The  order  and  decree  for  the  injunction  are  not  reversible,  because  no 
bond  was  taken. 

The  conclusion  which  has  been  reached  upon  the  merits  of  this  case 
seems  to  demonstrate  the  fact  that  the  court  below  unwittingly  fell 
into  an  error  in  denying  the  motion  of  Swift  for  leave  to  intervene, 
to  answer,  to  file  a  cross-bill,  to  plead  and  to  prove  in  the  Wildcat  suit 
his  claim  under  his  lease,  and  there  to  recover  his  just  share  of  the 
one-fourth  interest  secured  to  the  receiver  for  the  benefit  of  the  par- 
ties in  that  case.  As  we  have  seen,  he  is  estopped  by  Jackson's  inter- 
vention in  that  case  from  enforcing  his  claim  against  the  three- fourths 
interest  the  Panther  has  secured,  and,  as  the  Panther  has  no  other  prop- 
erty, and,  as  Swift  claims  to  have  succeeded  to  Saber  Jackson's  in- 
terest, he  is  entitled  to  Jackson's  share  of  the  one-fourth  interest  go- 
ing to  the  receiver.  As  that  one-fourth  interest  is  within  the  exclu- 
sive jurisdiction  of  the  court  below  in  the  Wildcat  suit,  and  as  Swift's 
only  remedy  to  collect  the  rent  reserved  in  the  lease  he  holds  is  by  an  in- 
tervention in  that  suit,  the  court  below  cannot  justly  deny  him  the  right 
to  intervene,  and  to  secure  an  adjudication  of  the  merits  of  his  claim 
therein,  while  at  the  same  time  it  denies  him,  as  it  has  in  our  opinion 
rightfully  done,  the  right  to  enforce  his  claim  outside  that  court  by  levy 
upon  and  application  of  the  three- fourths  interest  going  to  the  Panther 
to  the  payment  of  his  claim. 

[4]  In  intervention  there  are  two  classes  of  cases— one  class  in  which 
the  intervention  is  not  indispensable  to  the  preservation  or  enforcement 
of  the  claim  of  the  petitioner,  and  there  the  permission  to  intervene  is 
discretionary  with  the  court;  another  class  in  which  the  petitioner 
claims  a  lien  upon  or  an  interest  in  specific  property  in  the  exclusive 
jurisdiction  and  subject  to  the  exclusive  disposition  of  a  court,  and  his 
interest  therein  can  be  established,  preserved,  or  enforced  in  no  other 
way  than  by  the  determination  and  action  of  that  court.  The  petitioner, 
who  has  a  claim  of  the  latter  class,  has  an  absolute  right  to  intervene 
in  the  proceeding  in  which  the  court  holds  the  exclusive  custody  and 
dominion  of  the  property,  permission  for  him  to  intervene  is  not  dis- 
cretionary with  the  court,  and  he  may  review  by  appeal  an  order  re- 
fusing that  right.  Western  Union  Telegraph  Co.  v.  United  States  & 
Mexican  Trust  Co.,  221  Fed.  545,  552,  137  C.  C.  A.  113,  120;  Cred- 
its Commutation  Co.  v.  United  States,  177  U.  S.  311,  317,  20  Sup.  Ct 
636,  44  L.  Ed.  782 ;  Credits  Commutation  Co.  v.  United  States,  91  Fed. 
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570,  573,  34  C.  C.  A.  12 ;  United  States  Trust  Co.  v.  Chicago  Ter- 
minal Transfer  R.  R.  Co.,  188  Fed.  292,  296,  110  C.  C.  A.  270;  Minot 
V.  Mastin,  95  Fed.  734,  739,  37  C.  C.  A.  234,  239;  United  States  v. 
Philips,  107  Fed.  824,  46  C.  C.  A.  660. 

It  may  be  that  the  order  denying  Swift  leave  to  intervene  may  be 
reviewed  as  an  intermediate  order  on  an  appeal  from  the  final  order 
of  decree  in  the  Wildcat  suit  by  Jackson,  who  perhaps  represents 
Swift's  claim  in  that  suit  in  his  absence  (Western  Union  Telegraph  Co. 
V.  United  States  &  Mexican  Trust  Co.,  221  Fed.  545,  551,  137  C.  C.  A. 
113,  119);  but  it  is  desirable,  in  the  interest  of  a  speedy  and  conclu- 
sive disposition  of  the  receiver's  one- fourth  interest  and  its  proceeds,  if 
it  is  not  already  too  late,  that  Swift,  if  he  still  desires,  should  yet  have 
an  opportunity  to  prove  and  plead  his  claim  and  have  an  adjudication 
of  it  upon  its  merits  in  the  Wildcat  suit  in  the  court  below,  before  thajt 
court  enters  its  final  decree  of  distribution  therein,  and  although  the 
order  denying  his  intervention  is  not  reviewable  on  this  appeal,  the 
views  of  this  court  regarding  his  right  to  intervene  have  been  ex- 
pressed, in  the  hope  that  the  court  below  may  yet  find  a  way  to  permit 
him  so  to  do. 

The  injunctive  order  and  decree  was  just  and  equitable,  and  it  is 
aflfirmed. 


(244  Fed.  31) 

RYAN  V.  OHMER. 

(Circuit  Court  of  Appeals,  Second  arcult    May  31,  1917.) 

No.  233. 

1.  Evidence  ^=»441(1) — Pabol  Evidence— Orai,  Negotiations. 

The  execution  of  a  written  contract  supersedes  and  merges  all  oral 
negotiations  or  stipulations  concerning  its  ternta. 

2.  CoNTBACTS  ^=»147(1) — CoNSTBucTiON— Intention  or  Parties. 

The  Intent  of  the  parties  to  a  contract,  as  expressed  in  the  writing 
signed  by  them,  must  govern  in  determining  their  rights  as  derived  there- 
from. 

3.  CONTBACTB  ^=»1 55— CONSTRUCTION— CONSTBUINO  IN  FaVOR  OF  PROMISEE. 

The  language  of  a  contract  must  be  interpreted  in  the  sense  in  whicli 
the  promisor  knew,  or  had  reason  to  know,  that  the  promisee  understood  it. 

4.  Contracts  ^=»148— Construction— Pbiob  Negotiations. 

In  case  of  doubt,  all  the  negotiations  between  the  parties  may  be  con- 
sidered in  arriving  at  the  true  intent  of  the  parties. 

5.  Evidence  ^=»450(5) — Pabol  Evidence— Ambiguity. 

A  menrorandum  of  an  agreement  between  complainant  and  defendant 
that,  if  any  order  for  shrapnel  fuses  was  received  by  or  through  either 
of  them  "from  Colonel  M.,**  the  prolits  should  be  divided  as  therein 
stated,  was  not  so  clear  as  to  its  meaning  aa  to  make  it  improper  to  ad- 
mit evidence  as  to  the  circumstances  out  of  which  it  arose. 

6.  Bbokebs  ^=s>49(l) — Constbuction  of  Contbact. 

Defendant  solicited  complainant's  aid  in  financing  an  Ohio  corporation, 
of  which  he  was  president,  and  complainant  suggested  the  possibility  of 
procuring  contracts  for  war  munitions.  M.  had  a  contract  with  the  Rus- 
sion  government  for  2,000,000  shrapnel  shells,  and  had  offered  the  con- 
tract to  a  Canadian  corporation.  One  of  the  ditflculties  in  the  way  of  its 
acceptance  was  to  find  some  one  who  could  supply  the  necessary  time 
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foses,  and  M.  promised  the  Canadian  corporation's  president  to  aid  In 
finding  contractors  to  furnish  the  necessary  parts.  In  a  search  for  a 
manufacturer  he  was  introduced  to  complainant,  who  told  him  tliat  he 
had  a  party  who  could  furnish  the  fuses,  and  later  bron^t  him  and  de- 
fendant together.  Subsequently  defendant's  Oliio  corporation  contracted 
with  the  Canadian  corporation  for  the  umnufacture  of  the  fuses.  Pend- 
ing the  negotiations,  complainant  and  defendant  executed  a  memorandum 
of  their  agreement,  providing  for  a  division  of  profits  on  any  order  "re- 
ceived from  Colonel  M.  by  or  through  either  of  us."  Held  that,  in  the 
light  of  the  circumstances,  the  language  "from  Colonel  M."  did  not  mean 
that  the  contract  nmst  be  one  with  M.,  but  one  obtained  through  liis 
instrumentality,  while  the  words  "by  or  through  either  of  us"  did  not 
mean  that  the  contract  must  be  one  under  which  defendant  individually 
should  agree  to  manufacture  the  fuses. 

7.  Appeal  and  Ebbob  ^=»1011(1) — Review-Questions  or  Fact. 

The  finding  of  the  District  Court,  on  conflicting  evidence  warranting 
such  finding,  that  the  contract  which  defendant  obtained  for  his  com- 
I>any  was  obtained  through  M.,  within  the  meaning  of  his  contract  with. 
complainant,  would  not  be  disturbed,  when  not  clearly  erroneous. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  by  Thomas  J.  Ryan  against  Will  I.  Ohmer.  From  a  decree  for 
complainant,  defendant  appeals.    Affirmed. 

See,  also,  233  Fed.  165. 

The  complainant  Is  a  citizen  of  the  state  of  New  York,  residing  in  the 
Southern  district  in  said  state.  The  defendant  is  a  citizen  of  the  state  of 
Ohio.  The  original  complaint  also  made  a  party  defendant  the  Recording  & 
Computing  Machines  Company,  a  corporation  organized  under  the  laws  of 
Ohio,  afterwards  referred  to  herein  as  the  Oldo  Company,  and  also  the  Cana- 
dian Car  &  Foundry  Company,  Limited,  a  corporation  organized  under  the 
laws  of  the  Dominion  of  Canada,  afterwards  referred  to  herein  as  the  Cana- 
dian Company.  The  defendant  is  the  president  and  a  stockholder  in  the 
Ohio  Company,  which  was  engaged  at  the  time  of  the  negotiations  between  the 
parties  in  a  business  which  had  no  relation  to  the  manufacture  of  munitions 
of  war  or  any  parts  thereof.  Afterwards  an  amended  complaint  was  filed 
against  the  defendant  Ohmer  alone. 

The  suit  is  brought  for  an  accounting  under  .a  written  agreement,  signed 
by  the  parties  and  dated  New  York,  February  20,  1915,  which  reads  as  fol- 
lows :  **Thls  Is  a  memorandum  of  an  agreement  or  understanding  that,  if  any 
order  is  received  from  Col.  Mackie  by  or  through  either  of  us  for  shrapnel 
fuses  within  the  next  sixty  (60)  days,  the  personal  or  individual  profits  from 
the  order  or  orders  shall  be  divided  as  follows:  Sixty  per  cent  to  W.  I.  Oh- 
mer. Forty  per  cent,  to  Thos.  J.  Ryan."  The  bUl  of  complaint  sets  forth 
that  In  January,  1915,  complainant  and  the  defendant  entered  Into  a  contract 
or  arrangement  by  which  they  became  joint  adventurers  In  the  manufacture 
of  munitions  of  war  or  parts  thereof,  directly  or  Indirectly,  for  govemmtents  at 
war  In  Europe;  that  the  complainant's  part  in  this  business  was  to  bring 
the  defendant  Into  touch  with  persons  having  contracts  for  such  commodities 
to  let,  and  defendant's  part  was  to  perform  any  contracts  so  obtained  through 
the  Ohio  Company,  or  other  Instrumentality.  It  is  alleged  that  pursuant  to 
this  arrangement  complainant  found  a  contract  for  time  fuses  for  Russian 
shrapnel  shells,  and  through  Ills  instrumentality  the  defendant  was  brought 
Into  touch  with  the  persons  having  this  contract  to  place,  with  the  result  that 
a  contract  for  the  manufacture  of  2,000,000  shrapnel  fuses  was  given  to  the 
Ohio  Company  by  the  Canadian  Company.  This  contract,  with  certain  modi- 
fications and  supplements  thereto.  Is  now  being  performed  by  the  Qhio  ConN 
pany,  and  the  profits  thereunder  are  accruing.  When  the  negotiations  between 
the  Carifedlan  Company  and  the  Ohio  Company  were  approaching  consimuna- 

^=9For  other  cases  see  same  topic  ft  K£T-NUMBBR  In  all  Key-Numbered  DigesU  4  Indexe* 
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tlon,  the  complainant  suggested  to  the  defendant  that  some  scheme  or  ar- 
rangement should  be  entered  Into  for  the  ascertainment  of  the  profits  arising 
to  defendant  therefrom,  and  that  some  method  be  fixed  for  the  distribution 
and  division  thereof  between  complainant  and  defendant  in  pursuance  of  their 
agreement  of  February  20th.  Defendant  denied  the  existence  of  any  such 
a  rr  augment 

Thereupon  this  suit  was  commenced,  having  for  Its  objects  (1)  to  establish 
the  complainant's  rights  to  a  share  of  the  profits  arising  from?  said  contract : 

(2)  to  procure  from  defendant  an  accounting  of  the  profits  arisdng  from  said 
contract  and  the  payment  of  complainant's  40  per  cent  thereof  to  him;  and 

(3)  in  aid  of  complainant's  rights,  such  injunctive  relief  as  might  be  necessary 
to  make  effective  the  afflmmtive  relief  sought  The  District  Court  entered 
a  decree  adjudging  that  the  allegations  of  the  amended  bill  of  complaint 
had  been  sustained  by  the  proofs.  The  decree  requires  the  defendant  to  ac- 
count forthwith  to  complainant  for  all  profits  derived  by  him  from  the  contract 
made  l)etween  the  Ohio  and  Canadian  Companies,  dated  March  1,  1915,  and 
any  modifications  thereof  or  additions  tliereto,  whether  the  said  profits  were 
in  the  fontf  of  dividends  upon  the  stock  of  the  Ohio  Company  or  increase 
in  the  value  of  his  shares,  and  to  accoimt  and  pay  over  to  complainant  40  per 
cent,  of  the  profits  derived  by  the  defendant,  in  whatsoever  form  the  same  may 
be.  It  directs  that  said  accounting  shall  proceed  from  time  to  time,  as  the 
profits  may  accrue,  until  the  contract  has  been  fully  performed.  It  requires 
the  defendant  to  use  his  control  over  his  comfpany  for  the  punwse  of  having 
the  profits  ascertained  as  speedily  as  Is  practicable  and  upon  such  ascertain-  • 
ment  paid  and  declared  as  dividends  to  stockholders  of  the  company.  It  p!ro- 
vides  that,  pending  the  completion  of  the  contract  of  March  1,  1915,  and  the 
modifications  and  additions  thereto,  and  a  full  and  final  accounting,  the  de- 
fendant is  restrained  and  enjoined  from  causing  or  permitting  the  Ohio  Com- 
pany to  divert  or  utilize  any  of  the  funds  derived  by  that  company  by  reason 
of  the  contract  which  may  or  should  be  declared  as  dividends;  and  the  de- 
fendant is  further  enjoined  fron*  selling,  transferring,  or  in  any  manner 
alienating  or  incumbering  any  of  the  shares  of  stock  owned  by  him  or  for  his 
benefit,  or  from  alienating,  transferring,  or  disposing  of  any  part  of  the  profits 
derived  from  the  contract,  unless  and  until  the  rights  of  the  complainant  in 
the  profits  have  been  ascertained  and  fully  satisfied;  and  a  special  master 
is  appointed,  before  whom  the  defendant  is  directed  to  make  the  accounting. 
From  this  decree  the  defendant  has  appealed. 

Walter  C.  Noyes,  of  New  York  City  (H.  A.  Toulmin  and  H.  A. 
Toulmin,  Jr.,  botJi  of  Dayton,  Ohio,  of  counsel),  for  appellant. 

William  A.  Barber,  of  New  York  City,  Peter  S.  Grosscup,  of  Chica- 
go, 111.,  and  Joseph  Diehl  Fackenthal,  of  New  York  City,  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
suit  is  brought  to  obtain  from  the  defendant  the  complainant's  propor- 
tion of  the  profits  realized  from  an  order,  alleged  to  have  been  obtain- 
ed through  Col.  Mackie,  for  shrapnel  fuses.  The  claim  arises  under 
the  written  memorandum  signed  on  February  20,  1916,  and  which  is 
hereinbefore  set  forth.  The  parties  who  signed  the  writing  do  not 
agree  as  to  what  it  means.  The  defendant  insists  that  the  District 
Court  has  misinterpreted,  misconstrued,  and  misapplied  it ;  and  we  are 
now  asked  to  review  the  whole  of  the  interlocutory  decree,  not  merely 
the  part  granting  the  injunction,  and,  if  such  review  warrant,  to  direct 
that  tiie  bill  be  dismissed. 

[1-4]  The  written  memorandum  the  parties  signed  was  the  culmina- 
tion of  a  series  of  negotiations  and  activities  on  their  part.  It  will  be 
admitted  at  the  outset,  for  the  law  is  well  settled  to  that  effect,  that  the 


Digitized  by  VjOOQIC 


462  156  C.  C.  A.  REPORTS 

execution  of  a  contract  in  writing  supersedes  and  merges  all  oral  nego- 
tiations or  stipulations  concerning  its  terms.  It  will  also  be  admitted 
that  the  intent  of  the  parties,  as  expressed  in  the  writing  they  have 
signed,  must  govern  the  court  in  determining  the  rights  of  the  parties 
as  derived  therefrom.  Indeed,  the  rule  is  that  greater  regard  is  to  be 
had  to  the  clear  intent  of  the  parties  than  to  any  particular  words  they 
may  have  used  in  the  expression  of  their  intent.  Canal  Co.  v.  Hill,  15 
Wall.  94,  21  L.  Ed.  64  (1872) ;  Hoffman  v.  ^tna  Fire  Ins.  Co.,  32  N. 
Y.  405,  88  Am.  Dec.  337.  The  language  used  must  be  interpreted  in 
the  sense  in  which  the  promisor  knew,  or  had  reason  to  know,  that  the 
promisee  understood  it.  Tallcott  v.  Arnold,  61  N.  Y.  616;  Jordon  v. 
Dyer,  34  Vt.  104,  80  Am.  Dec.  668;  Evans  v.  McConneU,  99  Iowa,  326, 
63  N.  W.  570,  68  N.  W.  790.  And  the  rule  is  clearly  estaWished  that 
in  case  of  doubt  all  the  negotiations  between  the  parties  may  be  ccm- 
sidered  in  arriving  at  the  true  intent  of  the  parties.  Jennings  v.  White- 
head, etc.,  Mach.  Co.,  138  Mass.  594;  Kennedy  v.  Porter,  109  N.  Y. 
526,  17  N.  E.  426;  Freeman  v.  Bartlett,  47  N.  J.  Law,  33. 

To  understand  this  contract,  it  is  necessary  to  consider  the  negotia- 
tions which  led  up  to  it.  In  January,  1915,  the  defendant  solicited  the 
aid  of  complainant  in  financing  his  Ohio  Company.  At  that  time  the 
complainant  suggested  to  defendant  the  possibility  of  procuring  for 
that  company  contracts  or  orders  for  the  manufacture  of  munitions  of 
war,  or  parts  thereof,  directly  or  indirectly  for  the  governments  at 
war  in  Europe,  and  the  complainant  agreed  to  bring  the  defendant  into 
touch  with  parties  having  such  contracts  to  let.  The  written  memo- 
randum was  dirawn,  which  provides  that,  "if  any  order  is  received  from 
Col.  Mackie,"  the  profits  shall  be  divided  in  the  manner  specified.  Col. 
Mackie  is  a  reserve  officer  of  the  Canadian  Army.  He  was  in  Russia 
in  October,  1914,  where  he  met  the  artillery  board,  and  after  weeks  of 
negotiations  he  and  three  other  officers  associated  with  him  obtained  a 
contract  with  that  board  to  supply  it  with  2,000,000  shrapnel  shells 
complete,  with  a  right  in  the  board  to  increase  the  number  of  shells  to 
5,000,000.  Mackie  then  returned  to  England  in  January,  1915,  where 
he  met  Senator  Curry,  the  president  of  the  Canadian  Car  &  Foundry 
Company,  and  offered  him  the  contract.  The  latter  was  not  certain 
whether  he  could  meet  the  Russian  requirements,  and  the  matter  was 
left  open  to  be  decided  after  Curry's  return  to  Canada. 

One  of  the  difficulties  in  the  way  of  the  acceptance  of  the  contract  by 
the  Canadian  Company  was  to  find  some  one  who  could  supply  the 
necessary  time  iuses.  Mackie  promised  Curry  to  aid  him  in  bringing 
in  real  contractors  who  could  furnish  the  component  parts  needed  by 
the  Canadian  Company  to  fill  the  contract,  and  Curry  asked  Mackie  to 
join  his  organization,  which  the  latter  did,  taking  a  seat  in  his  office. 
Mackie,  in  his  search  for  a  proper  party  to  manufacture  the  time  fuses, 
came  to  New  York  and  was  introduced  to  the  complainant,  Ryan,  who 
told  him  that  he  had  a  party  who  could  furnish  the  fuses.  Later 
Mackie  introduced  Ryan  to  Curry.  Then,  Mackie  testifies,  "some  days 
after,  Mr.  Ryan  and  I  met  again,  and  I  asked  him  to  produce  his  man ; 
if  he  was  not  an  actual  manufacturer,  not  to  bring  him,"  The  result 
was  that  complainant  caused  defendant  and  Mackie  to  meet.  "Mr. 
Ohmer,"  Mackie  testifies,  "came  to  my  room  and  presented  one  or  two 
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American-made  Russian  time  fuses.  I  had  with  me,  in  my  possession, 
the  time  fuses  as  given  to  me  by  the  Russian  military  authorities.  I 
compared  Mr.  Ohmer's  time  fuses  and  those,  and  after  a  conference  of 
probably  two  hours  I  decided  that  Mr.  Ohmer  was  not  of  the  floating 
characters  that  we  were  meeting  so  frequently,  but  that  he  was  really  a 
man  who  could  make  time  fuses,  and  I  told  him  I  would  bring  him  to 
Senator  Curry,  and  he  would  have  to  negotiate  the  contract  with  Sena- 
tor Curry  or  with  the  Canadian  Car,  who  had  decided  to  take  it  over, 
or  had  taken  it  over,  at  that  time."  This  Mackie  did,  with  the  result 
that  on  March  22,  1915,  defendant  obtained  for  his  Ohio  Company  the 
contract  from  the  Canadian  Car  &  Foundry  Company  for  the  manu- 
facture of  shrapnel  fuses;  and  Mackie  testified  that  complainant 
brought  the  defendant  to  him  pursuant  to  his  request  While  Mackie 
was  under  cross-examination,  counsel  said: 

"What  we  want  to  know  is  whether  you  were  representing  the  Canadian 
Car  &  Foundry  Company  at  the  time  of  your  conversation  with  Mr.  Ohmer  V" 

To  which  the  witness  replied : 

"All  of  the  time  in  America,  excepting  a  pause  of  about  two  days,  when  it 
looked  as  if  Senator  Curry  could  not  arrange  finances,  each  and  every  person 
whom  I  approached  or  who  approached  me  on  boxes,  shells,  powder*  etc.,  each 
and  every  man  knew  and  was  ^ven  to  understand  that  I  was  for  the  Canadian 
Car ;  that  I  was  not  tooting  any  horn." 

He  was  then  asked : 

"What  were  your  duties  with  the  Canadian  Car  &  Foundry  Company  at 
that  time?    What  was  the  nature  of  the  services  that  you  were  rendering?" 

This  was  answered  as  follows : 

"Weeding  out  the  chaff  fromf  the  thousands  of  men  who  were  calling  at 
the  hotel  and  at  the  offices  or  elsewhere,  making  the  selection  of  Mr.  Ohmer 
in  preference  to  ten  other  men  who  said  they  could  make  time  fuses." 

Then  followed  questions  and  answers  which  are  reproduced  in  or- 
der: 

"You  were  making  the  selection  of  Mr.  Ohmer  for  the  Canadian  Car  &  Foun- 
dry Company?* 

"Yes." 

'*In  making  this  selection,  as  you  stated,  you  had  no  power  to  nfake  a  con- 
tract with  Mr.  Ohmer?" 

"None  whatever.  I  should  say  I  was  to  make  the  selection  of  the  good 
from  the  bad  to  present  to  Senator  Curry." 

"When  you  interviewed  Mr.  Ohmer,  pursuant  to  the  introduction  of  Mr. 
Ryan,  you  did  so  in  the  interest  of  the  Canadian  Car  &  Foundry  Company, 
for  them,  and  not  for  yourself?" 

"For  them." 

"Not  for  yourself?" 

"No,  sir ;   not  whatsoever." 

"At  the  time  you  could  not  have  executed  a  contract  with  Mr.  Ohnter  for 
the  manufacture  of  fuses,  could  you?" 

"No." 

In  the  same  connection  the  testimony  of  the  counsel  of  the  Canadian 
Company,  who  was  also  chairman  of  the  executive  committee  of  that 
company,  Mr.  Cahan,  throws  light  on  the  matter  under  consideration. 
The  witness  details  a  conversation  which  occurred  between  himself. 
Senator  Curry,  and  Col.  Mackie,  in  which  the  importance  of  finding  a 
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factory  available  for  the  manufacture  of  time  fuses  was  discussed.    He 
testified  that : 

"Col.  Mackie  spoke  up  and  reviewed  the  conversation  he  had  had  with  a 
man  named  Thomas  Ryan-  He  reported  to  Senator  Curry  and  to  me  the 
purport  of  a  conversation  that  had  been  dribbling  down  for  two  or  three  days 
that  Ryan  said  he  had  a  factory  available,  and  a  man  available,  who  could 
make  time  fusee.  Up  to  that  timte  I  had  never  heard  of  Will  I.  Ohmer.  Sen- 
ator Curry  was  hurrying  away,  and  I  went  to  my  room  and  drew  up  a  letter 
to  Flint,  which  meant  the  exclusion  of  Flint  and  the  projective  keeping  in 
of  Klrby  and  Bird,  and  he  then  tnmed  to  Mackie  and  me,  and  he  said. 
*Mackle,  this  time  fuse  situation  is  very  difficult  and  delicate,  and  I  want 
you  to  get  after  Ryan  and  find  out  who  it  is  that  can  manufacture  time  fuses,' 
and  he  turned  to  me  and  he  said,  *I  want  to  see  that  everything  possible  is 
done  to  find  out  about  these  time  fuses,  to  find  out  from  Bird  what  Yale  and 
Towne  can  do,  and  find  out  whether  FUnt  controls  them;*  and  as  a  reatult 
of  it  he  left  Mackie  came  to  my  room,  and  I  impressed  upon  him  the  neces- 
sity, and  stated  how  important  it  was  that  he  should  get  after  this  noran 
Ryan  and  get  after  him  immediately.  I  told  him  that  I  was  convinced  that, 
if  we  turned  Flint  out,  Flint  would  close  up  this  Yale  &  Towne  opening  which 
had  been  discussed  so  much.  The  next  morning  I  delivered  the  letter  to  Bird, 
and  had  a  row  with  Flint,  and  Informed  Mackie,  I  think  by  telephone,  that 
FUnt  was  out,  and  how  was  he  getting  on  In  finding  out  about  these  time  fus- 
ea  My  mfemory  is  that  I  came  back  to  the  Hotel  Manhattan,  being  rather 
anxious  about  it,  and  Mackie  said,  'I  have  found  out  from  Ryan  that  the  man 
who  was  available  was  Ohmer.*  " 

The  defendant  admits  that  complainant  introduced  him  to  Mackie, 
and  that  at  that  time  he  had  no  contract  with  the  Canadian  Com- 
pany. Mackie  testifies  that  he  told  the  defendant  that  Curry,  the  pres- 
ident of  the  Canadian  Company,  had  close  relations  with  one  Kirby  of 
Dayton,  Ohio,  and  that  he  suggested  to  defendant  that  he  have  Kirby 
substantiate  any  statements  the  defendant  made  about  his  ability  to 
manufacture  time  fuses,  and  that  on  that  day  the  defendant  wired 
Kirby,  who  came  on  to  New  York,  Curry  being  in  New  York.  The 
defendant  admits  that  on  the  day  he  talked  with  Mackie  he  wired  for 
Kirby  to  come  to  New  York ;  but  he  denies  that  Mackie  advised  him 
to  wire  Kirby,  or  that  he  advised  him  to  have  Kirby  substantiate  his 
statements.  We  can  see  no  reason  why  Mackie  should  have  testified 
falsely,  or  what  interest  he  could  possibly  have  had  to  misrepresent 
what  occurred.  Mackie  is  not  in  any  way  identified  with  Ryan,  and 
testified  at  the  trial  that  he  had  not  seen  Ryan  since  the  negotiations, 
but  that  he  thought  he  would  know  him  if  he  met  him.  "That  is  my 
total  connection  with  him."  It  is  very  evident  from  testimony  that 
Senator  Curry  reposed  confidence  in  Kirby,  who  had  been  president  of 
the  National  Association  of  Manufacturers  and  was  well  qualified  to 
give  him  information,  especially  as  respects  the  defendant  and  his 
plant,  and  that  Kirby  recommended  the  Ohio  corporation  and  advised 
Curry  to  enter  into  negotiations  with  defendant. 

The  complainant  testified  concerning  a  conversation  with  the  de- 
fendant at  the  time  the  memorandum  of  February  20,  1915,  was  drawn 
as  follows: 

"I  said  to  Mr.  Ohmer  that  this  is  the  first  contract  that  we  have,  and 
I  am  going  to  be  liberal  with  you.  I  am  going  to  make  a  suggestion  that  you 
have  60  per  cent,  and  I  should  have  40  per  cent  The  percentage  was  not  put 
in  the  original  memorandum,  and  I  thhik  Mr.  Ohmer  said,  'I  da  not  own  aU 
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the  stock  of  the  Recording  &  CJomiputlng  Machines  Company,  and  If  you  should 
have  40  per  cent  of  this  contract  you  would  have  luore  really  tlian  I  would/ 
so  he  asked  me  to  specify  that  as  to  his  personal  relation  as  to  the  stock." 

When  the  defendant  was  on  the  stand,  he  was  asked  by  the  court  as 
to  the  words  "from  Col.  Mackie,"  inserted  in  the  written  memorandum 
of  February  20,  1915. 

"Bo  I  understand  by  that  interlineation  that  you  accepted  anything  that 
came  through  Col.  Mackie?" 

And  he  replied: 

"If  it  came  from  Col.  Mackie." 

Then  followed: 

•*That  contract  was  to  be  accepted  from  your  dealings  with  Mr.  Ryan?" 

"If  anything  came  from  Col.  Mackie." 

"What?" 

"In  the  way  of  orders." 

"As  I  understand  you — I  did  not  catch  the  other  day  the  full  significance 
of  those  interlineations — after  it  was  written  out  you  then  insisted  upon  that 
insertion,  the  interlineation  there,  and  the  purpose  of  that  insertion  was  that 
for  all  orders  that  had  come  through  Mackie  the  profits  were  not  to  be  divided 
with  Ryan?" 

"No;  any  order  that  Mackie  could  place  the  profits  arising,  any  confinis- 
sions  from  that  order,  would  be  divided.  At  that  time,  you  see,  I  had  a  num- 
ber of  people  like  Canadian  Car  &  Foundry  Company  and  the  Westlnghouse 
and  the  National  City  Bank  and  the  New  York  Air  Brake  Company  all  work- 
ing  on  the  same  Russian  order.  Now  here  comes  another.  Mr.  Ryan  said  Col. 
Mackie  was  the  man  who  could  give  a  real  contract,  and  I  made  hinf  state 
in  there  that  it  was  to  be  Col.  Mackie  and  no  one  else,  because  some  one  else 
might  have  come  in  here  and  been  some  of  the  same  people  I  was  figuring  with 
— ^from  Col.  Mackie  and  no  other." 

Senator  Curry  testified  that  he  thought  Kirby  introduced  Ohmerto 
him.  In  this  respect  his  testimony  did  not  agree  with  that  given  by 
Col.  Mackie  to  which  reference  has  already  been  made. 

[5,  8]  The  written  memorandum  which  is  the  basis  of  this  suit  was 
hastily  written  out  by  the  complainant,  who  is  a  layman,  at  the  hotel 
in  which  he  and  the  defendant  were  conferring.  Upon  the  sugges- 
tion of  the  defendant,  who  is  also  a  layman,  the  words  **from  Col. 
Mackie"  were  inserted.  The  meaning  of  the  words  interpolated  is 
not  so  clear  as  to  make  it  improper  to  admit  evidence  as  to  the  circum- 
stances out  of  which  the  memorandum  arose.  The  rule  applicable  to 
such  a  situation  and  the  authorities  supporting  it  have  been  stated  in  an 
earlier  part  of  this  opinion.  In  the  light  which  the  circumstances  afford 
it  is  evident  to  us  that  the  language  *'from  Col.  Mackie"  did  not  mean 
that  the  contract  would  have  to  be  a  contract  with  Col.  Mackie,  but  one 
obtained  through  the  instrumentality  of  Mackie.  Neither  did  the 
words  "by  or  through  either  of  us"  mean  that  the  contract  would  have 
to  be  one  in  which  the  defendant  individually  should  agree  to  manu- 
facture the  fuses.  The  defendant's  own  testimony  makes  it  entirely 
clear  that  it  was  understood  that,  if  the  contract  was  obtained  by  his 
company,  the  condition  of  the  written  memorandum  would  be  fulfilled, 
provided  it  came  from  Mackie.  That  testimony  also  makes  it  clear 
that  the  profits  to  be  divided  were  not  the  profits  made  by  defendant's 
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company  but  that  portion  of  those  profits  realized  by  the  defendant  as 
a  stockholder  in  the  company.    So  far  we  have  no  difficulty. 

[7]  The  question  of  real  difficulty  is  to  determine  whether  the  con- 
tract which  the  defendant  obtained  for  his  company  was  obtained 
through  Mackie.  That  is  a  question  of  fact  which  is  not  free  from 
difficulty.  And  it  is  made  difficult  by  conflicting  testimony.  If  Ryan, 
Mackie,  and  Cahan  tell  the  truth  there  is  no  difficulty  in  reaching  the 
conclusion  that  the  contract  came  through  Mackie's  suggestions,  not- 
withstanding the  fact  that  those  suggestions  might  never  have  come  to 
fruition,  had  it  not  been  for  Kirby's  indorsement.  But  Mackie  direct- 
ed defendant's  attention  to  the  relations  between  Kirby  and  Curry,  and, 
if  his  story  is  true,  to  the  importance  of  bringing  Kirby  on  from 
Ohio  to  assure  Curry  that  defendant's  company  was  equal  to  the  un- 
dertaking. So  far  as  the  record  discloses,  Mackie  and  Cahan  have 
no  financial  or  other  interest  in  the  outcome  of  this  litigation.  The  Dis- 
trict Judge,  who  saw  and  heard  the  witnesses,  has  held  that  upon  the 
evidence  the  contract  came  through  Col.  Mackie,  and  this  court  would 
not  be  justified  in  substituting  its  judgment  for  his,  unless  clearly 
convinced  that  his  conclusion  was  erroneous,  and  we  have  no  such 
clear  conviction. 

The  court  does  not  in  this  opinion  pass  upon  any  of  the  questions 
laised  by  the  defendant  as  to  the  scope  and  form  of  the  interlocutory 
decree,  and  this  opinion  is  without  prejudice  to  the  right  of  the  defend- 
ant to  raise  all  such  questions  as  he  may  be  advised  upon  appeal  from 
the  final  decree. 

Decree  affirmed. 


1244  Fed.  38) 

UNITED  STATES  v.  MISSOURI  PAC.  RY.  CO. 

MISSOURI  PAC.  RY.  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    June  6, 1917.) 
Nos.  4793,  4794. 

1.  Master  and  Servant  ^=»1S — ^Houbs  of  Sbbvicb — Computation. 

Under  Hours  of  Service  Act  March  4^  1907,  a  2939.  §  2,  34  Stat.  1416 
(Comp.  St.  1916,  §  8678),  providing  that  no  telegraph  operator  shall  be  on 
duty  for  longer  than  9  hours  in  any  24-hour  period  at  continuously  operat- 
ed offices,  where  an  operator  was  on  duty  regularly  from  7  a.  m.  to  3  p.  nu, 
the  24-hour  period  commenced  at  7  a.  m.,  and  where  on  one  occasion  he 
was  excused  from  1:30  p.  m.  to  3  p.  m.,  when  he  returned  to  duty  and  re- 
mained on  duty  until  5:10  p.  m.,  the  fact  that  he  was  on  duty  for  more 
than  9  hours  in  the  24-hour  period  commencing  at  3  p.  m.,  was  not  a 
violation  of  the  statute. 

2.  Master  and  Servant  «=»13— Hours  of  Service — Emergencies. 

Where  a  railroad  dispatcher  intended  to  have  carloads  of  live  stock 
picked  up  by  a  certain  train,  but  through  inadvertence  and  oversight  fail- 
ed to  give  the  necessary  orders,  and  to  avoid  holding  the  live  stock  until 
the  next  day,  and  causing  loss  and  damage  to  the  shipper  and  the  com- 
pany, ordered  such  cars  picked  up  by  a  train  which,  owing  to  unexpected 
and  unforeseen  delays,  did  not  leave  the  station  where  they  were  picked  up 
until  the  operator  had  been  on  duty  more  than  13  hours,  there  was  no 
emergency  justifying  the  excess  service  under  Hours  of  Service  Act,  §  2, 
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permitting  operators  to  remain  on  duty  for  more  than  the  hours  there- 
by prescribed  in  case  of  emergency,  as  the  oversight  or  inadvertence  of  the 
dispatcher  could  not  constitute  an  emergency. 

3.  Master  and  Servant  ^s>13 — Hours  of  Service — Emergencies. 

Where  a  railroad  dispatcher  was  misinformed  as  to  the  time  of  arrival 
of  a  train  load  of  silk  to  be  delivered  to  his  road  by  a  connecting  road, 
and,  wishing  to  handle  such  train  with  expedition  and  promptness,  kept  an 
operator  on  duty  for  more  than  9  hours  to  hold  another  train  and  receive 
orders  in  reference  thereto,  and  thus  permit  the  prompt  moving  of  the 
silk  train,  there  was  no  emergency  justifying  the  operator's  excess  service. 

4.  Master  and  Servant  ^s>1S — Hours  of  Service — Emergencies. 

Where  a  railroad  telegraph  operator  was  kept  on  duty  more  than  9 
hours  because  part  of  a  freight  train  was  derailed  on  account  of  a  draw- 
bar pulling  out  of  one  of  the  cars  and  falling  on  the  track,  thereby  de- 
laying a  passenger  train  in  reaching  his  station,  and  it  was  necessary  to 
hold  him  on  duty  until  such  train  arrived  for  the  purpose  of  handling  the 
mail  and  caring  for  passengers  upon  its  arrival,  the  excess  service  was 
caused  by  an  emergency  and  was  Justified. 

5.  Master  and  Servant  ^=»13 — ^Hours  of  Service — ••Emeroenot." 

That  a  train  was  delayed  In  leaving  a  station  owing  to  broken  packing 
rings  in  one  of  the  cylinders  of  the  engine,  making  it  necessary  to  sena 
for  a  relief  engine,  was  not  such  an  emergency  as  justified  keeping  the 
operator  at  such  station  on  duty  more  than  9  hours,  since  while  the  word 
"emergency"  as  used  in  the  law  does  not  mean  an  extraordinary  emergency 
as  used  in  some  statutes.  It  means  more  than  ordinary  mistakes  and  neg- 
ligences which  happen  in  the  practical  operation  of  railroads. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Emergency.] 

Stone,  Circuit  Judge,  dissenting  in  part. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;   Robert  E.  Lewis,  Judge. 

Suit  for  statutory  penalties  by  the  United  States  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment  sustaining  demurrers  to 
certain  counts  and  overruling  demurrers  to  other  coimts  (235  Fed. 
944),  and  each  party  brings  error.    Affirmed. 

John  A.  Gordon,  Asst.  U.  S.  Atty.,  of  Denver,  Colo.,  and  Philip  J. 
Doherty,  Sp.  Asst.  U.  S.  Atty.,  of  Washington,  D.  C.  (Harry  B.  Ted- 
row,  U.  S.  Atty.,  of  Denver,  Colo.,  on  the  brief),  for  the  United  States. 

J.  W.  Preston,  of  Pueblo,  Colo.  (Edw.  J.  White,  of  St.  Louis,  Mo., 
B.  P.  Waggener,  of  Atchison,  Kan.,  and  T.  H.  Devine  and  Todd  C. 
Storer,  both  of  Pueblo,  Colo.,  on  the  brief),  for  Missouri  Pac.  Ry.  Co. 

Before  CARLAND  and  STONE,  Circuit  Judges,  and  RINER, 
District  Judge. 

CARLAND,  Circuit  Judge.  The  United  States  brought  this  action 
against  the  Railway  Company  to  recover  penalties  for  violations  of  the 
Hours  of  Service  Act  (34  Stat.  1415).  The  complaint  in  12  counts 
charged  that  the  Railway  Company  permitted  certain  operators  at 
Arlington,  Boone,  Sheridan  Lake,  and  Haswell,  Colo.,  to  be  and  re- 
main on  duty  for  longer  hours  than  allowed  by  law  in  any  24-hour 
period. 

The  Railway  Company  answered  each  count  of  the  complaint  ex- 
cept the  fourth  and  ninth  by  pleading  facts  which  it  claimed  consti- 
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tuted  an  emergency  within  the  meaning  of  the  law.  As  to  counts 
3,  4,  5,  7,  8,  9,  10,  11,  and  12,  the  Railway  Company  pleaded  also  in  its 
answer  that  the  United  States  in  those  counts  had  adopted  an  er- 
roneous method  in  computing  the  24-hour  period  during  which  each 
employe  performed  his  service.  The  trial  court  sustained  the  demur- 
rer of  the  United  States  as  to  all  the  defenses  of  emergency  except  as 
to  count  5.  It  overruled  the  demurrer  as  to  the  defenses,  which  plead- 
ed a  miscalculation  of  the  24-hour  period,  so  that  the  judgment  that 
was  finally  rendered  was  for  the  United  States  as  to  counts  1,  2,  and 
6,  and  for  the  Railway  Company  as  to  counts  3,  4,  5,  7,  8,  9,  10,  11,  and 
12.  The  Railway  Company  has  sued  out  a  writ  of  error  to  review  the 
ruling  of  the  court  as  to  the  first,  second,  and  sixth  causes  of  action ; 
and  the  United  States  has  sued  out  a  writ  of  error  to  review  the  rul- 
ing of  the  court  as  to  counts  3,  4,  5,  7,  8,  9,  10,  11,  and  12. 

The  questions  for  consideration,  therefore,  are  as  follows :  (a)  Did 
the  court  err  in  sustaining  the  demurrer  of  the  United  States  to  the 
Railway  Company's  plea  of  emergency  to  the  first,  second,  and  sixth 
counts  of  the  complaint?  (b)  Did  the  court  err  in  overruling  the  de- 
murrer of  the  United  States  to  the  plea  of  emergency  contained  in  the 
answer  of  the  Railway  Company  to  the  fifth  count  of  the  complaint? 
(c)  Did  the  court  err  in  overruling  the  demurrer  to  the  defense  pleaded 
in  counts  3,  4,  5,  7,  8,  9,  10,  11,  and  12,  to  the  effect  that  the  24-hour 
period  within  which  a  violation  of  the  statute  is  alleged  should  be 
counted  from  the  time  the  employe  first  goes  on  duty  for  his  day's 
work.  No  error  is  assigned  by  the  Railway  Company  as  to  the  ruling 
of  the  court  on  the  defense  of  emergency  contained  in  the  answer  to 
counts  3,  7,  8,  10,  11,  and  12,  as  judgment  was  rendered  in  its  favor 
on  these  counts  by  reason  of  the  other  defense  pleaded. 

[1]  To  illustrate  the  defense  interposed  by  the  Railway  Company 
as  to  the  method  of  computing  the  24-hour  period,  count  3  and  the 
answer  thereto,  so  far  as  material  on  this  point,  may  be  quoted  as  fol- 
lows :    Count  3 : 

"Defendant,  during  the  twenty-four  hour  period  beginning  at  the  hour  of 
3:00  o'clock  p.  m.,  on  September  6,  1914,  at  Its  office  and  station  at  Sheridan 
Lalte,  in  the  state  of  CJolorado,  and  within  the  jurisdiction  of  tliis  court,  re- 
quired and  permitted  its  certain  telegraph  iterator  and  employ^,  to  wit,  W. 
F.  Coughlin,  to  be  and  remain  on  duty  for  a  longer  period  than  nine  hours  in 
said  twenty-four  hour  period,  to  wit,  from  said  hour  of  3:00  o'clock  p.  m.  on 
said  date  to  the  hour  of  5:10  o'clock  p.  m.  on  said  date,  and  from  the  hour  of 
7:00  o'clock  a.  m.  on  September  7,  1914,  to  the  hour  of  3KX>  o'clock  p.  m.  cm 
said  date." 

Answer : 

"Further  answering  the  third  count  or  cause  of  action  In  said  complaint,  de- 
fendant says  that  the  station  Sheridan  Lake,  mentioned  therein,  is  what  is 
known  as  a  two-man  station,  and  that  the  hours  of  service  of  employ^  thereat 
at  the  time  in  question  were  as  follows:  Agent's  hours  from  7:00  a.  m.  to  4. "00 
p.  m. ;  operator's  hours  from  7:45  p.  m.  to  4:45  a.  m.  Office  closed  from  4KK) 
p.  m.  to  7:45  p.  m.  and  from  4:45  a.  m.  to  7:00  a.  m. 

"That  W.  F.  CoughUn,  the  employ^  mentioned  in  said  count,  was  the 
agent  at  said  station,  and  went  on  duty  each  day  at  the  hour  of  seven'  o'clock 
a.  m.,  and  did  so  on  September  6,  1914,  and  was  on  duty  until  the  hour  of 
1:30  o'clock  p.  m.  on  said  day,  when  he  was  definitely  excused  and  entirely 
relieved  from  duty  untU  the  hour  of  3:00  o'clock  p.  m.  on  said  day,  when  he 
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returned  to  work  and  remained  on  duty  until  the  hour  of  5:10  o'clock  p.  m.  on 
said  day,  after  which  time  he  was  not  on  duty  again  until  7:00  o'clock  a.  m.  on 
September  7,  1914,  when  he  went  on  duty  in  regular  course  and  remained  on 
duty  until  4:00  o'clock  p.  m.  on  said  last-mentioned  day,  and  defendant  says 
that  the  twenty-four  hour  period  referred  to  in  the  act  relied  on  by  plaintiff, 
so  far  as  said  agent  was  concerned,  began  on  September  6,  1914,  at  the  hour 
of  7:00  o'clock  a.  m.,  and  not  at  the  hour  of  3:00  o'clock  p.  m.  on  said  day, 
and  that  said  agent  was  not  on  duty  more  than  nine  hours  during  the 
twenty-four  hour  period  beginning  at  7:00  o'clock  a.  m.  on  September  6,  1914." 

The  proviso  of  section  2  of  the  Hours  of  Service  Act  reads  as  fol- 
lows: 

**Provided,  that  no  operator,  train  dispatcher,  or  other  employ^  who  by  the 
ure  of  the  telegraph  or  telephone  dispatches,  reports,  transmits,  receives,  or 
delivers  orders  pertaining  to  or  affecting  train  movements  shall  be  required 
or  permitted  to  be  or  remain  on  duty  for  a  longer  period  than  nine  hours  In 
any  twenty-four  hour  period  in  all  towers,  offices,  places,  and  stations  continu- 
ously operated  night  and  day,  nor  for  a  longer  period  than  thirteen  hours  in 
all  towers,  offices,  places,  and  stations  operated  only  during  the  daytime,  ex- 
cept in  case  of  emergency,  when  the  employ^  named  in  this  proviso  may 
be  permitted  to  be  and  remain  on  duty  for  four  additional  hours  In  a  twenty- 
four  hour  period  on  not  exceeding  three  days  in  any  week." 

In  the  case  of  the  United  States  v.  A.  T.  &  S.  F.  Ry.  Co.,  220  U.  S. 
37,  31  Sup.  Ct.  362,  55  L.  Ed.  361,  the  United  States  contended  that 
when  9  hours  have  passed  from  the  moment  of  beginning  work  the 
statute  allows  no  more  labor  within  the  24  hours  from  the  same  time, 
even  though  the  9  hours  have  not  all  been  spent  in  work.  The  Su- 
preme Court  refused  to  sustain  this  contention,  and  decided  that  a 
man  employed  for  6  hours,  and  then,  after  an  interval,  for  3,  in  the 
same  24,  is  not  employed  for  a  longer  period  than  9  hours.  It,  there- 
fore, was  permissible  for  the  Railway  Company  to  divide  the  hours  of 
service  provided  those  hours  of  service  did  not  exceed  9  hours  in  any 
24-hour  period.  As  against  the  demurrer  the  facts  stated  in  the  de- 
fense to  the  third  count  above  set  forth  are  of  course  admitted.  It  is 
therefore  admitted  that  W.  F.  Coughlin,  the  employe  mentioned  in  the 
third  count,  "went  on  duty  each  day  at  the  hour  of  7  o'clock  a.  m.,  and 
did  so  on  September  6,  1914,  and  was  on  duty  until  the  hour  of  1 :30 
o'clock  p.  m.  on  said  day,  when  he  was  definitely  excused  and  entirely 
relieved  from  duty  until  the  hour  of  3  o'clock  p.  m.  on  said  day,  when 
he  returned  to  work  and  remained  on  duty  until  the  hour  of  5:10 
o'clock  p.  m.  on  said  day,  after  which  time  he  was  not  on  duty  again 
until  7  o'clock  a.  m.  on  September  7,  1914,  when  he  went  on  duty  in 
regular  course  and  remained  on  duty  until  4  o'clock  p.  m.  on  said  last- 
mentioned  day." 

These  facts  standing  admitted,  the  Railway  Company  claims  that 
the  24-hour  period,  so  far  as  this  employe  was  concerned,  began  on 
September  6,  1914,  at  the  hour  of  7  o'clock  a.  m.,  and  not  at  the  hour 
of  3  o'clock  p.  m.,  and  that  said  employe  was  therefore  not  on  duty 
more  than  9  hours  during  the  24-hour  period  beginning  at  7  o'clock  a. 
m.  on  September  6,  1914. 

Referring  now  to  the  charge  against  the  Railway  Company  as  to 
count  3,  we  find  it  alleged  that  during  the  24-hour  period,  beginning  at 
the  hour  of  3  o'clock  p.  m.  on  September  6,  1914,  at  the  office  of  the 
Railway  Company  at  Sheridan  Lake,  Colo.,  said  Railway  Company 
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permitted  W.  F.  Coughlin,  a  telegraph  operator  and  employe,  to  be 
and  remain  on  duty  for  a  longer  period  than  9  hours  in  said  24-hour 
period,  to  wit,  from  said  hour  of  3  o'clock  p.  m.  on  said  date  to  the 
hour  of  5:10  o'clock  p.  m.  on  said  date,  and  from  the  hour  of  7 
a.  m.  on  September  7,  1914,  to  the  hour  of  3  o'clock  p.  m.  on  said 
date.  It  will  thus  be  seen  that  it  is  the  claim  of  the  United  States  that 
by  virtue  of  the  language,  "any  twenty-four  hour  period,"  contained 
in  the  law,  it  may  select  any  24-hour  period  that  it  chooses  for  the  pur- 
pose of  showing  a  violation  of  the  law,  regardless  of  the  regular  time 
that  the  employe  may  go  upon  duty.  In  other  words,  if  the  Railway 
Company  shall  divide  9  hours  of  service  as  it  is  permitted  to  do,  then 
each  time  that  an  employe  shall  go  upon  duty  pursuant  to  said  lawful 
division  of  time  is  a  time  from  which  the  24-hour  period  may  be  reck- 
oned. 

The  position  of  the  United  States  does  not  seem  to  us  to  be  fair  to 
the  Railway  Company,  and  it  must  be  conceded  that  nothing  but  fair- 
ness is  desired  in  the  enforcement  of  the  law.  The  Railway  Company 
is  the  party  which  must  obey  the  law.  It  ought  in  all  fairness  to  know 
before  the  employe  is  permitted  to  work  just  what  is  being  done  with 
reference  to  hours  of  service,  so  that  the  law  may  not  be  violated.  It, 
therefore,  by  agreement  with  its  employe,  fixes  the  time  that  the  hours 
of  service  shall  commence  and  when  they  shall  end.  This  being  done, 
an  inspector  in  the  employ  of  the  United  States  appears,  and,  looking 
over  the  record  of  the  hours  of  service,  arbitrarily  and  contrary  to  the 
agreement  between  the  Railway  Company  and  the  employe,  establishes, 
after  the  service  has  been  rendered,  a  different  time  for  the  commence- 
ment of  the  24-hour  period,  and,  by  combining  certain  isolated  hours 
of  service  performed  on  different  days,  seeks  to  show  a  violation  of  the 
law.  We  are  of  the  opinion  that  the  law  or  justice  will  not  permit  this 
to  be  done. 

It  is  claimed  that  any  construction  of  the  law  which  will  permit 
the  Railway  Company  to  do  that  which  is  alleged  to  have  been  done  in 
the  answer  to  count  3  would  nullify  the  statute.  To  show  that  this 
is  so,  it  is  contended  that  a  9-hour  operator  might  be  required  to  work 
for  17  hours  without  rest.  For  instance,  taking  the  employe  described 
in  count  3  for  illustration,  it  is  claimed  that  he  could  be  worked  from 
7  a.  m.  to  8  a.  m.  on  September  6th,  and  then  be  excused  from  duty 
until  11  p.  m.  of  the  same  day,  and  then  be  required  to  work  through 
until  7  o'clock  the  next  morning,  when  he  again  would  be  obliged  to 
begin  his  regular  day's  work  and  work  through  until  4  p.  m.  that  day. 
In  view  of  the  fact  that  no  instance  of  this  kind  is  shown  to  have  ever 
occurred,  and  the  improbability  that  it  will  ever  occur,  we  may  say,  in 
the  language  of  the  Supreme  Court  in  the  case  above  cited,  "This 
hardly  is  a  practical  suggestion."  If  any  such  abuse  of  the  law  shall 
happen,  Congress  undoubtedly  will  regulate  the  matter  by  proper  leg- 
islation. 

The  employe  mentioned  in  the  third  count  had  an  tmbroken  rest 
between  the  time  when  he  finally  quit  work  on  September  6th  and  the 
time  when  he  again  resumed  his  duties  on  September  7th  of  13  hours 
and  50  minutes,  so  that  it  appears  that  he  was  not  overworked  or  de- 
prived of  a  proper  period  of  rest.     In  using  the  expression  "any 
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twenty-four  hour  period,"  Congress  did  not  intend  to  describe  what 
should  constitute  in  any  particular  cas^e  a  24-hour  period.  The  time 
when  an  employe  should  go  to  work  and  when  he  should  be  allowed  to 
quit,  provided  the  law  was  not  violated,  was  left  to  the  agreement  be- 
tween the  employe  and  the  employer.  It  would  seem  natural  that  an 
employer  might  on  occasions,  for  the  convenience  of  its  employes,  or 
to  suit  the  exigencies  of  traffic,  permit  or  require  an  operator  to  di- 
vide his  usual  hours  of  service.  While  not  conclusive  as  to  the  mean- 
ing of  the  law,  the  declarations  of  the  report  of  a  committee  of  Con- 
gress having  in  charge  a  bill  are  often  referred  to  as  highly  persuasive 
for  the  purpose  of  showing  how  the  f ramers  of  the  law  understood  it. 

In  the  Congressional  Record  for  March  3,  1907,  vol.  41,  p.  4543,  it 
appears  that  while  Senator  Patterson  was  speaking  on  this  same  statute 
he  asked  Senator  Flint,  who  was  acting  as  spokesman  for  the  Con- 
ference Committee  having  the  bill  in  charge,  the  following  questions  : 
"Is  the  twenty-four  hour  period  to  be  fixed  arbitrarily  by  the  com- 
pany? Is  the  twenty- four  hour  period  a  calendar  day?  Is  the  twenty- 
four  hour  period  to  commence  with  each  individual  workman  as  he 
enters  upon  the  duties  of  his  twenty-four  hours  of  labor?"  Senator 
Flint  answered  the  questions  as  follows :  "The  last  statement  of  the 
Senator  is  the  correct  statement."  We  are  of  the  opinion  that  the 
trial  judge  did  not  err  in  his  ruling  upon  this  question. 

[2]  There  remains  to  be  considered  the  question  as  to  whether  the 
facts  pleaded  in  answer  to  the  first,  second,  fifth,  and  sixth  counts 
of  the  complaint  constitute  emergencies  within  the  meaning  of  the 
law.  The  facts  alleged  in  the  answer  to  the  first  count  ^f  die  com- 
plaint are  substantially  as  follows:  Arlington,  Colo.,  may  be  called, 
with  reference  to  the  Hours  of  Service  Act,  a  day  station.  The  hours 
of  service  of  the  operator,  and  who  was  also  the  agent,  were  from 
8  o'clock  a.  m.  to  8  o'clock  p.  m.,  with  an  hour  off  for  dinner  from 
11  o'clock  a.  m.  to  12  o'clock  noon.  The  employe  worked  on  the  day 
alleged  in  the  complaint  during  his  regular  hours,  and  also  was  per- 
mitted to  remain  on  duty  from  the  hour  of  8  o'clock  p.  m.  until  the 
hour  of  11  o'clock  p.  m. 

The  Railway  Company,  to  justify  this  excess  of  service  of  more 
than  13  hours  during  the  24-hour  period,  alleges  that  there  had  been 
delivered  to  the  Railway  Company  at  Arlington  for  transportation 
over  its  line  of  railway  and  connecting  lines  to  Denver,  Colo.,  three 
carloads  of  live  stock,  which  live  stock  had  been  loaded  on  the  cars 
of  the  Railway  Company  early  on  the  morning  of  the  day  mentioned 
in  the  first  count,  and  which  the  dispatcher  intended  to  have  picked 
up  and  transported  in  a  train  passing  through  Arlington  about  10 
o'clock  a.  m.  on  said  day,  but  said  dispatcher,  through  inadvertence 
and  oversight,  failed  to  give  orders  to  said  train  to  pick  up  said  cars 
of  live  stock,  and  in  order  to  avoid  holding  said  live  stock  at  Arlington 
until  the  following  day,  and  thus  cause  loss  and  damage  to  the  ship- 
per and  to  the  Railway  Company,  said  dispatcher  ordered  the  next 
following  train  to  pick  up  said  cars  of  live  stock  and  transport  the 
same ;  that  said  cattle  were  unloaded  from  said  cars  awaiting  the  ar- 
rival of  said  next  following  train,  which  in  ordinary  course  would 
have  arrived  and  picked  up  said  live  stock  and  would  have  left  Ar- 
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Hngton  therewith  prior  to  10  o'clock  p.  m.  on  said  day,  but  owing  to 
unexpected  and  unforeseen  delays  it  did  not  leave  Arlington  until 
11 :10  o'clock  p.  m.  on  said  day,  and  that  it  was  necessary  to  hold 
said  operator  on  duty  at  Arlington  until  the  departure  of  said  train  in 
order  to  assist  in  loading  said  live  stock  into  the  cars,  and  to  receive 
and  transmit  orders  to  enable  said  train  to  leave  Arlington  and  reach 
Sugar  City  prior  to  the  time  when  the  employes  in  charge  of  said 
train  would  have  been  on  duty  16  consecutive  hours,  and  that  Sugar 
City  was  the  first  station  where  said  train  crew  could  have  been 
relieved  from  duty,  there  being  no  facilities  for  so  doing  at  Arlington 
nor  at  any  station  between  Arlington  and  Sugar  City,  and  that  the 
failure  on  the  part  of  the  Railway  Company  to  handle  said  live  stock 
as  it  did,  following  the  oversight  to  deliver  the  dispatch  as  aforesaid, 
would  have  resulted  in  heavy  damages  to  said  live  stock  and  large 
financial  loss  to  the  Railway  Company  in  consequence.  The  founda- 
tion of  the  alleged  emergency  is  the  fact  that  the  dispatcher  inad- 
vertently and  through  oversight  failed  to  give  orders  to  the  train  to 
pick  up  the  cars  of  live  stock.  We  are  clearly  of  the  opinion  that  the 
facts  pleaded  do  not  constitute  an  emergency  within  the  meaning 
of  the  law.  If  oversight  or  inadvertence  on  the  part  of  an  employe 
should  be  held  to  constitute  an  emergency,  the  law  would  fail  of  its 
purpose. 

[3]  The  facts  pleaded  to  the  second  count  of  the  complaint  as  con- 
stituting an  emergency  are  as  follows : 

"Further  answering  the  second  count  or  cause  of  action  of  said  complaint, 
defendant  says  that  the  station  of  Boone  mentioned  therein  was  what  is 
known  as  a  two-man  station,  the  agent's  hours  being  from  6  o'clock  a.  m.  to 
3  o'clock  p.  m.,  and  the  operator's  hours  from  3  o'clock  p.  m.  to  12  o'clock 
midnight,  and  the  office  under  ordinary  circumstances  being  closed  from  mid- 
night until  6  o'clock  a.  m. ;  that  on  September  2,  1914,  the  telegraph  operator 
and  employ^  mentioned  In  said  count  was  on  duty  from  3  o'clock  p.  m.  until 
midnight,  and  was  also  on  duty  from  1:30  o'clock  a.  m.  on  September  3,  1914, 
to  3:30  o'clock  a.  m.  on  said  date,  but  defendant  says  that  an  emergency  exist- 
ed Justifying  said  operator  being  on  duty  for  a  period  of  11  hours  in  the  24- 
hour  period  beginning  with  3  o'clock  p.  m.  on  September  2,  1914,  in  that 
defendant's  dispatcher  In  charge  of  dispatching  trains  on  the  division  of  de- 
fendant's railroad  from  Pueblo,  Colo.,  to  Holsington,  Kan.,  had  been  misin- 
formed as  to  the  time  of  arrival  of  a  train  load  of  sUk  Imown  as  a  silk  spe- 
cial, to  be  delivered  by  the  Denver  &  Rio  Grande  Railroad  Company  to  this  de- 
fendant at  Pueblo  for  transportation  over  defendant's  line  of  railroad  east,  and 
that  said  silk  special  arrived  at  Pueblo  at  2:45  o'clock  a.  m.  on  September  3, 
1914,  instead  of  two  hours  later,  as  it  had  been  reported  to  defendant's  dis- 
patcher that  said  silk  special  would  arrive  and  be  delivered  to  this  defendant ; 
that  the  transportation  of  silk  is  very  profitable  to  the  carriers  handling  same, 
and  in  order  to  secure  said  business  it  is  necessary  to  handle  said  silk  spe- 
cials with  great  exi;>editlon  and  promptness  and  to  lose  no  time  in  the  trans- 
portation thereof;  that  the  danger  of  theft  in  handling  such  shipments  is 
very  great,  making  it  inadvisable  to  permit  same  to  remain  at  terminals  or 
elsewhere  longer  than  is  absolutely  necessary  to  make  up  trains,  and  tliat,  to 
avoid  a  delay  of  at  least  two  hours  to  said  silk  special  at  Pueblo,  it  was 
necessary  for  said  dispatcher  to  call  said  operator  on  duty  at  1:30  o'clock  a.  m. 
on  September  3,  1914,  In  order  to  have  said  operator  hold  another  train  at  his 
said  station  and  receive  orders  in  reference  thereto,  and  thus  permit  the 
prompt  moving  of  said  silk  special,  and  that  said  operator  was  held  no  longer 
than  was  absolutely  necessary  for  this  purpose.'* 
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Manifestly  the  facts  pleaded  as  stated  above  do  not  constitute  an 
emergency.  The  foundation  of  the  alleged  emergency  is  that  the  dis- 
patcher was  misinformed  as  to  the  time  of  the  arrival  of  a  train  load 
of  silk. 

[4]  The  facts  pleaded  as  constituting  an  emergency  in  the  answer 
to  the  fifth  count  of  the  complaint  are  as  follows : 

"Further  answering  said  fifth  count  or  cause  of  action,  defendant  says  that 
if  the  twenty-four  hours  beginning  with  the  hour  of  8:00  o'clock  p.  m.  on 
September  28,  1914,  constituted  a  twenty-four  hour  period  within  the  meaning 
of  the  act  referred  to,  an  emergency  existed  justifying  the  employ^  mentioned 
in  said  cause  of  action  being  on  duty  for  such  time  in  excess  of  nine 
hours  as  he  was  on  duty  during  that  period,  in  that  seven  cars  of  freight 
train  known  as  *Extra  East  1280*  were  derailed  at  mile  post  446,  about 
one  mile  west  of  Bay,  a  station  on  the  line  of  defendant  east  of  Sheridan 
Lake,  on  account  of  a  drawbar  pulling  out  of  car  C.  &  N.  W.  73958  in  said 
train,  and  falling  on  the  track,  and  notwithstanding  the  diligent  efforts  of 
the  defendant,  the  track  was  not  cleared  until  4:15  p.  m.  on  said  last-men- 
tioned day,  as  a  result  of  which  passenger  train  No.  1  west-bound  to  Sheri- 
dan Lake  and  points  west  thereof  was  greatly  delayed,  and  could  not  and 
did  not  reach  Sheridan  Lake  until  5:40  o'clock  p.  m.  on  said  last-mentioned 
day,  though  but  for  said  derailment  said  train  No.  1  would  have  reached 
Sheridan  Lake  before  the  hour  of  4  o'clock  p.  m.  of  said  day,  but  on  account 
of  said  derailment,  and  said  train  No.  1  being  late  as  aforesaid,  it  was  neces- 
sary to  hold  said  employ^  on  duty  after  the  hour  of  4:00  o'clock  p.  m., 
when  he  would  otherwise  have  been  relieved  from  duty  for  the  twenty-four 
hour  period  beginning  at  7:00  o'clock  a.  m.  on  September  28,  1914,  and  to  re- 
tain said  employ^  on  duty  until  the  hour  of  5:40  o'clock  p.  m.  on  said  day, 
when  said  train  No.  1  arrived  at  Sheridan  Lake,  for  the  purpose  of  handling 
United  States  mall  to  and  from  said  train  and  caring  for  passengers." 

We  are  of  the  opinion  that  the  facts  above  stated  do  constitute  an 
emergency  within  the  meaning  of  the  law. 

[5]  The  facts  pleaded  in  answer  to  the  sixth  count,  as  constituting 
an  emergency  of  the  complaint,  are  as  follows : 

**Further  answering  the  sixth  count  or  cause  of  action  in  said  complaint,  de- 
fendant says  that  an  emergency  existed  justifying  the  employ 6  mentioned  in 
said  count  being  on  duty  for  any  time  for  which  he  was  on  duty  in  excess  of 
nine  hours  during  the  twenty-four  hour  period  in  question,  in  that  passenger 
train  No.  3  westboimd,  which  was  due  to  and  did  arrive  at  Sheridan  Lake  at 
3:15  o'clock  a.  m.  on  October  10,  1914,  and  which  was  due  to  depart  therefrom 
at  said  last-mentioned  hour,  was  delayed  at  said  station  owing  to  broken 
packing  rings  in  one  of  the  cylinders  of  engine  No.  1247  which  was  hauling 
said  train,  which  rendered  said  engine  incapable  of  moving  out  of  Sheridan 
Lake,  which  necessitated  sending  a  relief  engine  for  said  train  from  Horace, 
Kansas,  which  was  the  nearest  station  at  which  said  relief  engine  could  be 
secured,  which  relief  engine  did  not  reach  Sheridan  Lake  until  5:20  o'clock 
a.  m.  on  said  last-mentioned  day,  and  which  necessitated  retaining  said  em- 
ploy6  on  duty  after  the  hour  when  he  would  ordinarily  have  been  released,  to 
wit,  4:45  o'clock  a.  m.  on  said  day,  and  until  the  arrival  of  said  relief  engine 
for  the  purpose  of  dispatching  said  train  No.  3  out  of  said  station." 

In  our  opinion  the  facts  above  pleaded  do  not  constitute  an  emer- 
gency within  the  meaning  of  the  law.  In  United  States  v.  Southern 
Pacific  Co.,  209  Fed.  562,  126  C.  C.  A.  384,  we  decided  that  with  ref- 
erence to  the  question  of  emergency  each  case  must  depend  upon  its 
own  facts.  While  we  may  consider  the  dictionary  as  to  the  meaning 
of  the  word  "emergency,*'  we  cannot  wholly  be  guided  by  that  defi- 
nition in  the  practical  operation  of  a  railroad.     The  courts  must  de- 
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termine  each  case  so  that  the  object  which  Congress  had  in  view  in 
enacting  the  statute  may  be  promoted  and  at  the  same  time  give  the 
Railroad  Company,  in  the  practical  operation  of  its  road,  the  benefit 
of  the  emergency  clause.  The  word  "emergency,"  as  used  in  the  law, 
does  not  mean  an  extraordinary  emergency  as  used  in  some  statutes, 
but  it  means  more  than  the  ordinary  mistakes  and  n^ligences  which 
happen  in  the  practical  operation  of  railroads.  United  States  v.  South- 
em  Pacific  Co.,  209  Fed.  562,  126  C.  C.  A.  384;  United  States  v.  D.  & 
R.  G.  Ry.  Co.,  220  Fed.  293,  136  C.  C.  A.  275 ;  United  States  v.  B. 
&  O.  Ry.  Co.  (D.  C.)  226  Fed.  220;  United  States  v.  C.  &  N.  W. 
Ry.  Co.  (D.  C.)  219  Fed.  342;  United  States  v.  K.  &  C.  S.  Ry.  Co.. 
202  Fed.  828,  121  C.  C.  A.  136;  United  States  v.  D.  &  R.  G.  Ry.  Co., 
233  Fed.  62,  147  C.  C.  A;  132 ;  United  States  v.  Missouri  Pacific  Ry. 
Co.,  213  Fed.  169,  130  C.  C.  A.  5. 

No  error  appearing  in  the  record,  the  judgment  below  is  affirmed. 

STONE,  Circuit  Judge  (dissenting).  I  feel  constrained  to  dissent 
from  that  portion  of  the  judgment  and  opinion  which  holds  that  the 
*  24-hour  period  contemplated  by  the  statute  does  not  mean  "any  24- 
hour  period."  The  statute  is  highly  remedial,  designed  to  protect 
the  lives  and  property  of  the  employes  and  of  the  public  from  casual- 
ties occasioned  through  lack  of  vigilance  of  employes  caused  by  over- 
work. 

That  construction  should  be  adopted  which  will  best  preserve  that 
object.  The  illustration  in  the  above  opinion  of  the  court  demon- 
strates that,  under  the  construction  contended  for  by  the  Railway 
Company,  an  employe  whom  the  statute  determined  it  would  be  un- 
safe to  keep  employed  longer  than  9  hours  out  of  24  could  be  em- 
ployed 17  hours  uninterruptedly  without  violating  the  law.  In  my 
judgment,  the  objections  to  a  construction  permitting  such  overwork 
are  not  met  by  the  view  that  it  is  improbable  of  occurrence.  The  par- 
ticular illustration  certainly  reveals  the  possibilities.  The  very  in- 
stances involved  in  this  case  show  the  probabilities  of  conditions  dif- 
fering only  in  degree,  but  not  in  kind,  from  the  illustration. 

I  agree  with  the  court  that  one  of  the  considerations  to  be  borne  in 
mind  in  construing  the  law  is  fairness  to  the  railway  in  the  practical 
operation  of  its  business.  The  .law  was  not  intended  to  burden  the 
carrier  any  further  than  necessary  to  properly  effectuate  its  main  ob- 
ject. On  the  other  hand,  the  railway  must  bear  such  burdens  as  are  in- 
tended to  be  placed  upon  it  by  the  statute,  and  the  prime  one  of  those 
is  to  so  arrange  the  hours  of  its  employes  that,  outside  of  the  excepted 
instances  named  in  the  statute,  none  of  them  shall,  under  any  cir- 
ctunstances,  be  employed  exceeding  the  stated  number  of  hours,  as 
the  statute  reads,  "in  any  twenty-four  hour  period." 
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(244  Fed.  47) 

X  li.  OWENS  CO.  V.  OFFICER  et  al.  (two  cases). 

(Circuit  Court  of  Appeals,  Eighth  Circuit    June  5,  1917.) 

Nos.  4788,  478S). 

1.  Injunction  ^=»158 — ^Pbeliminaby  Injunction — Construction  and  Scope 

OF  Obdeb. 

A  judgment  defendant  brought  a  suit  in  equity  to  establish  its  right 
to  set  off  against  the  judgment  a  cross-claim  on  which  a  separate  action 
was  then  pending.  It  also  moved  for  a  preliminary  injunction  restrain- 
ing enforcement  of  the  judgment  imtil  the  action  on  the  cross-claim  should 
be  determined,  which  motion  was  granted  on  condition  that  complainant 
pay  a  sum  approximately  equal  to  the  difference  between  the  amount  of 
the  judgment  and  of  the  cross-claim.  Held,  that  the  order  for  injunction 
was  solely  for  the  purpose  of  preserving  the  status  quo  and  was  not  an 
adjudication  of  the  right  of  set-off. 

2.  Injunction  ^=»158 — Preliminaby  Injunction — Construction  and  Scope 

OF  Order. 

An  order  granting  a  preliminary  injunction,  when  clear  and  unambigu- 
ous, cannot  be  narrowed  nor  broadened  by  the  terms  of  the  writ  or 
supporting  bond. 

3.  Injunction  <e==>158 — ^Preliminary  Injunction — Construction  of  Order. 

A  preliminary  injunction  restraining  enforcement  of  a  judgment  until 
the  amount  of  complainant's  recovery  in  a  cross-action,  which  it  desired 
to  set  off  against  the  judgment,  should  be  "definitely  and  finally  adjudged,** 
remained  in  force  after  the  rendition  of  judgment  in  the  cross-action  so 
long  as  the  defendant  therein  had  the  right  to  have  the  same  reviewed  by 
motion  for  new  trial  or  proceedings  in  error. 

4.  Judgment  <g=>883(ll) — Set-Off  of  Judgments — Suit  to  Enforce  Right  op 

Set-Off — Issues. 

In  a  suit  in  equity  to  secure  a  set-off  of  judgments  in  actions  at  law,  the 
judgments  are  immune  from  attack,  and  the  court  is  without  power  to 
require  a  reduction  of  complainant's  judgment  as  a  condition  to  the  grant- 
ing of  the  relief  prayed  for. 

In  Error  to  and  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Minnesota;   Wilbur  F.  Booth,  Judge. 

Action  at  law  by  I.  E.  Officer  and  others  against  the  J.  L.  Owens 
Company.  To  review  an  order  entered  on  motion  after  judgment, 
defendant  brings  error.  Suit  in  equity  by  the  J.  L.  Owens  Company 
against  I.  E.  Officer  and  others.  From  an  order  entered  on  motion, 
complainant  appeals.    Reversed. 

The  writ  of  error  and  the  appeal  in  these  two  cases,  presenting  the  same 
points  for  decision,  have  been  by  counsel  and  will  by  the  court  be  treated  to- 
gether. They  are  taken  from  identical  rulings  on  identical  motions  filed  by 
the  J.  L.  Owens  Company,  in  Law,  No.  338,  1.  E.  Officer  v.  J.  L.  Owens  CJo., 
and  in  Equity,  No.  64,  J.  L.  Owens  Co.  v.  I.  E.  Officer  et  al.  The  motions  had 
sought  to  secure  the  recall  of  an  execution  issued  on  a  judgment  in  favor  of 
the  plaintiff  in  Law,  No.  338,  and  the  setting  off  of  a  judgment  in  favor  of 
the  company  in  a  third  cause,  Law,  No.  351  (entitled  J.  L.  Owens  Co.  v.  I.  E. 
Officer),  against  the  above  judgment  in  No.  338.  The  rulings  allowed  the 
motions,  but  only  upon  condition  that  the  company  reduce  the  amount  of  its 
judgment  in  No.  351  by  $5,100.  This  condition  being  unacceptable,  the  com- 
I>any  brings  the  rulings  here  for  review. 

To  understand  the  matters  involved,  it  will  be  helpful  to  keep  in  mind  the 
sequence  and  to  consider  the  proceedings  in  these  three  causes,  giving  par- 
ticular attention  to  the  above  motions  and  rulings  and  also  to  the  preliminary 

Cs»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  aU  Koj-Numbered  Disests  &  Indexes 
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InjuDctlon  proceeding  In  Equity,  No.  64.  Law,  No.  438,  wa«  an  action  for 
breach  of  contract  by  Officer  against  the  company;  Law,  No.  351,  was  a 
suit  by  the  company  against  Officer  upon  promissory  notes  executed  by  him  to 
the  company  in  connection  with  the  above  contract ;  Equity,  No.  64,  was  a  bill 
by  the  company  against  Officer  and  his  counsel  to  secure  set-off  of  Judgments 
in  the  above  two  cases. 

I.  E.  Officer  contracted  with  J.  L.  Owens  Company  to  represent  it  as  an  ex- 
clusive sales  agent.  To  establish  a  credit  against  which  he  might  order  ma- 
chinery, he  deposited  with  that  company  tiis  six  promissory  notes,  aggregat- 
ing $10,000,  secured  by  five  notes  of  $1,000  each  owned  by  him.  Claiming  Uiat 
this  contract  had  been  breached  in  several  particulars.  Officer  sued  the  com- 
pany in  the  United  States  District  Court,  that  cause  being  Law,  No.  338w  Be- 
fore this  suit  the  company  liad  realized  on  the  above  collateral  notes  for  $5,000. 
The  amount  of  damage  prayed  in  No.  338  was  $15,000.  The  three  items  of 
damage  submitted  by  the  court  were:  The  above  notes  for  $10,000  and  interest, 
the  above  collateral  notes  for  $5,000  and  interest  (less  expense  of  realizing  on 
them),  and  the  loss  of  net  profits  under  the  contract  This  last  amount  was 
claimed  by  Officer  to  be  about  $5,000.  These  three  items,  if  all  had  been 
found  in  full,  would  have  totaled  more  than  $20,000,  so  that  Officer,  before 
submission  of  the  case,  asked  leave  to  amend  his  petition  by  augmenting  the 
prayer  for  damage  to  $25,000.  This  was  denied.  Verdict  and  judgment  for 
$15,000.  After  Judgment  the  court  intimated  that  the  amendment  should  have 
been  allowed  and  that  a  new  trial  would  be  granted  if  asked  by  the  plaintiff. 
Plaintiff  preferred  to  hold  his  Judgment,  no  such  motion  was  filed  by  either 
party,  and  the  Judgment  has  become  finaL  In  the  above  suit  the  company  de- 
clined to  plead  the  notes  for  $10,000  as  a  counterclaim  or  to  tender  them 
before  verdict  in  an  effort  to  reduce  damages. 

The  very  day  Officer  secured  the  above  Judgment  the  company  started  In  to 
reduce  it  by  the  principal  and  interest  of  the  above  notes  for  $10,000.  It  filed 
suit  against  Officer  on  these  notes,  asking  recovery  of  principal  and  interest 
aggregating  about  $13,000.  This  suit  was  Law,  No.  351.  A  few  days  later, 
November  13,  1915,  the  Company  filed  a  motion  in  No.  338,  praying  that  it 
might  deposit  in  court  the  notes  for  $10,000  to  be  accepted  by  Officer  and 
credited,  principal  ahd  interest,  upon  his  Judgment,  or,  if  he  refused  to  so 
accept  and  credit  them,  then  that  the  notes  be  retained  in  the  custody  of  the 
court  until  No.  351  should  be  determined,  and  that  any  amount  therein  recover- 
ed he  set  off  against  the  above  Judgment ;  execution  in  No.  338  meanwhile  to 
be  stayed  upon  proper  conditions.  This  motion  was  denied  without  prejudice 
to  the  same  matter  being  brought  up  in  some  other  form. 

Whereupon  the  company,  on  Deceml)er  4, 1915,  filed  its  bill  in  EJquity,  known 
as  Eq.  No.  01.  This  bill  had  in  view  the  setting  off  of  Judgments  in  No.  338 
and  No.  351,  and,  to  assure  that  result,  the  restraint  of  execution  in  No.  338 
until  the  ascertainment  of  the  amount  of  any  Judgment  in  No.  351.  Two  days 
later  notice  and  application  for  order  and  order  issued  thereon  in  Eq.  No.  64 
to  show  cause  why  *'an  injunction  shall  not  issue  in  said  action  restraining  the 
enforcing  and  collection  of  the  Judgment  obtained"  in  No.  338  **until  the 
second  action  [No.  351]  ♦  •  ♦  shall  have  been  tried  and  Judgment  en- 
tered, and  why  said  last-named  Judgment  when  obtained  shall  not  be  offset 
against"  the  Judgment  in  No.  338.  The  hearing  under  this  order  to  show 
cause  resulted  (January  8,  1916)  in  the  following  order: 

"Ordered:  (1)  That  the  Owens  Company  pay  to  defendant  the  difference 
between  the  amount  now  appearing  to  be  due  on  the  notes  and  the  amount 
now  accrued  on  the  Judgment  (2)  That  the  Owens  Company  stipulate  to 
put  the  case  against  Officer  on  the  April  term  of  this  court  for  triaL  (3)  That 
the  Owens  Company  put  up  a  bond  in  the  sum  of  $15,000,  conditioned  for  the 
payment  of  the  balance  of  the  Judgment  in  case  the  Owens  Company  does 
not  secure  Judgment  against  Officer  on  the  notes.  Further  ordered,  that  on 
compliance  by  the  said  Owens  Company  with  the  above-named  conditions  the 
injunction  herein  prayed  for  may  issue." 

The  conditions  of  this  order  having  been  complied  with  by  the  company, 
the  following  writ  of  preliminary  Injunction  issued  on  January  20,  1916: 

"Whereas,  under  date  of  January  8^  A.  D.  1916,  there  was  entered  an  order 
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by  Judge  Wilbur  F.  Booth  in  the  above-entitled  cause  granting  a  preflminary 
Injunction  against  the  defendants  herein,  the  issuance  of  which  said  in- 
junction was  conditioned  upon  the  compliance  by  the  plaintiff  herein  with 
three  certain  and  specific  conditions  contained  in  the  said  order  of  January 
8th ;  and  whereas,  each  and  every  one  of  said  conditions  has  been  duly  com- 
plied with:  Now,  therefore,  know  ye,  that  you,  I.  E.  Officer,  Benjamin  Drake, 
N.  E.  Pardee,  and  P.  L.  Solether  are  hereby,  enjoined  and  restrained  from  caus- 
ing nn  execution  to  be  Lssued  upon  the  judgment  obtained  on  October  25,  A. 
D.  1915,  in  the  sum  of  fifteen  thousand  dollars  (|15,000)  In  that  certain  ac- 
tion wherein  1.  E.  Officer  was  plaintiff  and  the  J.  L.  Owens  Company,  a  corpo- 
ration, was  defendant,  until  the  trial  of  the  case  of  J.  L.  Owens  Company,  a 
corporation,  against  I.  E.  Officer  shall  have  taken  place,  and  the  amount  of 
plaintiff's  recovery  therein  against  said  I.  B.  Officer  shall  have  been  definitely 
and  finally  adjudged." 

The  condition  of  the  injunction  bond  approved  by  the  court  was: 

"Now,  therefore,  the  condition  of  the  above  obligation  is  such  that  the 
above-bounden  J.  L.  Owens  Company  shall  pay  said  judgment  for  $15,000  with 
costs  and  interest  in  case  the  said  J.  L.  Owens  Company  shall  recover  nothing 
in  its  said  action  upon  said  promissory  notes,  or.  In  case  said  J.  L.  Owens  Com- 
pany recovers  judgment  on  said  notes,  to  pay  to  said  I.  E.  Officer,  his  execu- 
tors, administrators,  or  assigns,  the  unpaid  balance  on  said  judgment  for 
$15,000,  with  interest  and  costs,  after  offsetting  against  said  Judgment  for 
$15,000  any  judgment  that  may  be  obtained  by  the  said  J.  L.  Owens  Company 
against  said  I.  E.  Officer  in  its  action  upon  said  promissory  notes,  then  this 
obligation  shall  be  null  and  void,  otherwise  of  force."  • 

On  January  20th  the  judgment  in  No.  338  was  credited  with  $2,221,  the 
amount  paid  under  the  above  order. 

On  April  18,  1916,  the  company,  through  a  directed  verdict,  obtained  judg- 
ment in  No.  351  for  $13,291.08.  Execution  under  this  judgment  was  stayed 
until  submission  (June  10,  1916)  of  motion  for  new  trial,  which  is  yet  under 
advisement.  June  14,  1916,  execution  issued  in  No.  338  for  full  amount  of 
judgment  less  above  payment  of  $2,221.  June  19th  writ  of  execution  served  on 
company.  The  same  day  the  company  filed  in  No.  338  and  Equity,  No.  64, 
identical  notices  and  motions,  upon  which  the  court  that  day  issued  its  orders 
to  show  cause  why  the  above  execution  should  not  be  recalled,  and  why  a 
set-off  pro  tanto  of  the  judgments  in  No.  338  and  No.  351,  subject  to  the 
court's  ruling  on  the  motion  for  new  trial  in  No.  351,  should  not  be  allowed. 
Upon  hearing  of  these  motions  the  court  (July  6,  1916)  entered  in  each  of  the 
two  cases  (omitting  preliminary  i)ortlons)  the  order  following: 

"Orders  that  said  motion  to  offset  the  judgment  in  favor  of  J.  Lr.  Owens 
Company  in  case  Law,  No.  351,  against  the  judgment  entered  in  favor  of  I.  E. 
Officer  in  case  Law,  No.  338,  be  and  the  same  is  hereby  granted,  on  condition 
that  said  J.  L.  Owens  Company  shall,  within  ten  days  after  receiving  notice 
of  the  filing  of  this  order,  file  its  consent  in  writing  with  the  clerk  of  this  court 
that  the  Judgment  heretofore  entered  in  favor  of  said  J.  L.  Owens  Company 
In  said  case  Law,  No.  351,  be  reduced  by  deducting  therefrom  the  amount  of 
fifty-one  hundred  dollars  ($5,100).  Ordered,  further,  that  during  said  period  of 
ten  days  hereinbefore  mentioned,  or  until  the  further  order  of  this  court,  the 
levy  under  the  execution  in  case  No,  338  shall  be  stayed.  Ordered,  further, 
upon*  failure  of  said  J.  L.  Owens  Company  to  file  the  consent  above  sped  fled 
within  the  time  above  set  forth,  the  present  motion  shall  stand  In  all  things 
denied.    No  costs  will  be  allowed  either  party  upon  this  motion." 

After  filing  unsuccessful  motions  for  amendment  of  these  two  orders,  the 
company  perfected  this  writ  of  error  in  No.  338  and  this  appeal  in  Equity, 
No.  64,  from  the  above  orders  of  July  6th  and  the  denial  of  the  applications  to 
amend  the  same.  These  motions  for  amendment  do  not  change  the  questions 
presented  by  the  orders  and  decisive  here ;  therefore  the  court  will,  for  con- 
venience, consider  the  matter  as  though  upon  the  orders  alone. 

Francis  B.  Hart,  of  Minneapolis,  Minn.  (J.  A.  Mansfield  and  R.  S. 
Jones,  both  of  Minneapolis,  Minn.,  on  the  brief),  for  plaintiff  in  error 
and  appellant. 
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Benjamin  Drake,  of  Minneapolis,  Minn.  (Frank  C.  Brooks,  N.  E. 
Pardee,  and  P.  L.  Solether,  all  of  Minneapolis,  Minn.,  on  the  brief), 
for  defendants  in  error  and  appellees. 

Before  GARLAND  and  STONE,  Circuit  Judges,  and  RINER,  Dis- 
trict Judge. 

STONE,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
contentions  of  the  parties  are  somewhat  complicated.  They  involve 
not  only  the  proceedings  immediately  attacked,  but  also  those  of  the 
above  preliminary  injunction  in  Equity,  No.  64. 

The  company  claims  that  the  preliminary  injunction  proceedings 
in  Equity,  No.  64,  constituted  an  adjudication  of  a  right  of  set-off  of 
the  two  judgments,  with  full  settlement  of  the  terms  thereof,  and  also 
an  order  of  preliminary  injunction  restraining  execution  in  No.  338 
until  final  determination  of  No.  351.  Therefore  the  court,  in  ruling 
on  the  motions  brought  here,  had  no  right  to  attach  any  additional  con- 
ditions to  the  set-off  of  judgments,  and  it  should  also  have  recalled  the 
execution  because  in  violation  of  the  injunction. 

Officer,  on  the  contrary,  claims  that  there  was  no  adjudication  of 
set-off  in  Equity,  No.  64,  but  simply  an  order  for  a  preliminary  injunc- 
tion to  continue  in  force  only  until  entry  of  judgment  in  the  trial 
court  in  No.  351,  which  was  on  April  18,  1916.  That  even  if  the  pre- 
liminary injunction  be  regarded  as  in  force  after  April  18,  1916, 
the  ruling  upon  the  motion  last  filed  in  Equity,  No.  64,  constituted 
a  final  determination  of  the  only  question  on  the  merits  present  in 
that  case,  and  into  it  was  merged  and  absorbed  this  preliminary  order 
of  injunction.  That  the  determination  of  the  motions  in  No.  338  and 
Equity,  No.  64,  was  the  first  and  a  complete  adjudication  of  the  mat- 
ter of  set-off.  , 

It  is  therefore  necessary  to  determine  the  scope  of  the  order  re- 
sulting in  the  preliminary  injunction  in  Equity,  No.  64,  and  afterwards 
the  propriety  of  the  orders  involved  here. 

Equity,  No,  64,  had  as  its  aim  the  acquisition  of  a  right  of  set-off  of 
any  judgment  which  might  be  obtained  in  No.  351  against  the  existing 
judgment  in  No.  338.  A  set-off  of  judgments  presupposed  a  payment 
of  any  balance  of  one  judgment  over  the  other.  Here  it  was  definite- 
ly known  to  all  parties  that  the  judgment  in  No.  338  would  exceed 
any  possible  recovery  in  No,  351  by  more  than  $2,000,  and  the  company 
did  not  seek  to  prevent  or  delay  the  payment  of  the  recognized  bal- 
ance. But  the  set-off  it  sought  would  be  defeated  unless  execution  in 
No.  338  for  an  amount  sufficient  to  cover  its  hoped-for  judgment  in 
No.  351  could  be  prevented.  Therefore  the  ancillary  relief  of  a  tem- 
porary order  restraining  execution  in  No.  338  until  the  amount,  if 
any,  of  the  judgment  in  No.  351  could  be  settled  was  vitally  neces- 
sary. This  was  sought  by  the  motion  for  a  preliminary  injunction  filed 
in  the  equity  suit.  This  motion  also  asked  the  rather  unusual  thing 
that  the  only  other  point  in  the  entire  bill — the  whole  merits  of  the 
controversy  in  the  equity  suit,  the  matter  of  set-off  of  judgments — be 
determined  in  this  preliminary  proceeding. 

In  our  judgment,  the  order  of  January  8,  1916,  was  for  a  pre- 
liminary injunction  pure  and  simple.     This  injunction  was  granted 
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upon  conditions  just  and  protective  to  both  parties,  with  the  object 
of  maintaining  the  status  quo  until  the  amount  of  the  judgment  in 
No.  351  could  be  ascertained.  There  was  no  ruling  at  that  time  up- 
on the  merits  of  the  case.  We  do  not  believe  the  trial  court,  if  it 
had  intended  in  that  order  to  pass  on  the  merits  of  the  entire  case, 
would  have  done  so  solely  by  faint  inference  in  its  statement  of  the 
conditions  upon  which  immediate  ancillary  relief  would  be  granted.  It 
was  natural  and  proper  that  the  court,  in  considering  the  conditions 
upon  which  it  would  order  the  preliminary  injunction,  should  have 
in  mind  and  provide  for  the  protection  of  both  parties  until  its  final 
decision  on  the  merits.    This  it  did  and  no  more. 

What  has  just  been  said  as  to  the  character  of  this  order  must 
have  been  the  view  which  counsel  for  the  company  took.  Otherwise 
it  is  not  clear  why  five  months  later,  when  the  execution  in  No.  338 
was  issued  and  they  endeavored  to  have  it  recalled,  they  sought  to 
have  this  very  matter  of  set-off  adjudicated.  If  it  had  been  finally 
determined  in  their  favor  in  a  court  term  then  passed  without  ap- 
peal, why  should  they  seek  to  open  it  again  and  ask  for  its  entire 
readjudication?  But  this  they  did,  for  in  the  notices  of  the  filing  of 
the  motions  to  recall  this  execution  the  objects  of  the  motions  are 
stated  to  be  the  recall  of  the  execution,  the  taxation  of  the  costs 
thereof,  and  the  granting  of  "an  order  offsetting  that  certain  judg- 
ment had  and  obtained  in  said  court  on  the  18th  day  of  April,  1916, 
in  favor  of  J.  L.  Owens  Company  and  against  said  I.  E.  Officer,  in 
the  sum  of  thirteen  thousand  two  hundred  ninety-one  and  */ioo  dol- 
lars ($13,291.08),  against  the  judgment  rendered  in  court  docket  No. 
338  in  favor  of  said  Officer."  And  such  motions,  after  ten  paragraphs 
of  recital  including  no  suggestion  that  the  matter  of  set-off  had  al- 
ready been  anywhere  adjudicated,  pray  for  an  order  to  show  cause 
why  the  execution  should  not  be  recalled,  and  "also  that  said  par- 
ties be  required  to  show  cause,  if  any  there  be,  why  the  judgment  ob- 
tained by  the  J.  L.  Owens  Company  against  said  I.  E.  Officer  on  April 
18,  1916,  in  the  simi  of  thirteen  thousand  two  hundred  ninety-one  and 
«/ioo  ($13,291.08)  dollars  and  costs  to  be  taxed  therein  in  the  sum 
of  twenty  ($20.00)  dollars  statutory  costs  and  clerk's  fees,  shall  not 
be  set  off  against  the  judgment  rendered  October  25,  1916,  in  favor 
of  said  Officer  pro  tanto,  and  that  said  J.  L.  Owens  Company  be  re- 
quired to  pay  no  other  or  greater  sum,  if  any  such  there  be,  than  the 
deficiency  existing  after  this  said  judgment  shall  have  been  so  off- 
set, and  that  the  court  shall  make  an  appropriate  order  whenever  final 
judgment  shall  be  arrived  at  in  Case  No.  351,  J.  L.  Owens  Company 
V.  I.  E.  Officer,  making  such  offset,  and  that  the  writ  of  injunction  be 
declared  in  full  force  and  effect  until  the  final  determination  of  the 
litigation  between  said  parties,  as  also  for  such  other  relief  as  equity 
may  direct." 

[2]  Counsel  have  called  attention  to  the  terms  of  the  writ  of  prelimi- 
nary injunction  and  of  the  supporting  bond  in  this  connection.  The 
writ  and  bond  cannot  narrow  or  broaden  the  application  of  the  order 
upon  which  they  are  based.  If  the  order  was  doubtful  or  ambigu- 
ous, a  consideration  of  the  writ  and  bond  would  be  allowable  and 
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helpful  in  ascertaining  its  undisclosed  boundaries,  but  here  the  order 
is  clear. 

[3]  Having  defined  the  character  of  the  order  of  January  8, 1916,  as 
purely  injunctive,  the  next  inquiry  regarding  it  is  as  to  the  termina- 
tion of  the  restraint  of  that  writ.  Officer  contends  that  it  terminat- 
ed when  judgment  was  entered  April  18,  1916,  in  the  trial  court  in 
No.  351;  the  company,  that  it  continued  until  any  judgment  secured 
in  No.  351  should  become  final  and  fixed.  We  think  the  latter  cor- 
rect. The  terms  of  the  order  permit  that  interpretation,  and  any- 
other  construction  would  place  the  court  in  the  position  of  doing  a 
fruitless  thing.  The  sole  object  of  the  injunction  was  to  prevent 
an  execution  in  No.  338  until  any  judgment  procured  in  No.  351  could, 
if  the  court  should  so  decide,  be  used  as  a  set-off.  Unless  the  com- 
pany procured  a  judgment  there  would  be  nothing  to  set  off,  and  if 
it  should  do  so  Officer  could  thereafter  long  keep  such  a  judgment 
uncertain  by  motion  for  new  trial  and  later  by  writ  of  error.  The 
futility,  as  a  protection  to  the  company,  of  an  injunction  which  died 
when  the  trial  court  judgment  might  be  entered,  is  evident.  The 
court  intended  and  ordered  that  the  injunction  should  continue  until 
the  judgment  in  No.  351  was  final.  We  think,  therefore,  that  the  is- 
sue of  the  execution  in  No.  338  was  improvident  and  in  direct  opposi- 
tion to  the  existing  order  of  injunction. 

Up  to  this  tin^  the  company  had  made  two  unsuccessful  attempts 
to  secure  rulings  on  the  matter  of  set-off  of  judgments — once  by  mo- 
tion in  No.  338,  which  was  denied  without  prejudice  to  renewal  in 
some  other  form,  and  again  in  connection  with  its  application  for  a 
preliminary  injunction  in  Equity,  No.  64,  when  the  court  had  confined 
its  ruling  to  the  matter  properly  then  in  hand,  to  wit,  the  issuance 
of  the  preliminary  writ.  Now  the  proposition  of  set-off  was  again 
presented  to  the  court  in  connection  with  these  motions  filed  in  No. 
338  and  Equity,  No.  64,  to  recall  the  execution.  Omitting  the  prayers 
regarding  costs  and  for  general  relief,  these  motions  presented  two 
questions — the  recall  of  the  execution  and  the  set-off  of  the  judg- 
ments. The  court  in  its  rulings  fairly  passes  upon  both  propositions. 
The  substance  of  the  orders  was  that  the  set-off  would  be  allowed 
and  the  execution  recalled  on  condition  that  the  company  reduce  its 
judgment  in  No.  351  by  $5,100;  otherwise  the  entire  motion  would 
be  denied. 

[4]  As  set  out  above,  we  believe  that  that  part  of  the  orders  deny- 
ing recall  of  the  execution  was  error,  because  execution  was  then 
under  the  restraint  of  the  preliminary  injunction  issued  in  Equity,  No. 
64.  As  to  the  proposition  of  set-off  also,  we  think  the  orders  were 
erroneous.  A  proceeding  to  set  off  jud^ents  is  no  place  to  adjudi- 
cate the  rights  of  the  parties  as  involved  in  the  cases  resulting  in  those 
judgments.  So  far  as  the  set-off  proceeding  is  concerned,  the  judg- 
ments come  to  it  immune  from  attack,  and  as  having  foreclosed  and 
finally  settled  the  issues  which  gave  rise  to  them.  A  very  extensive 
examination  of  the  authorities  has  failed  to  discover  an  exception 
to  this  rule.  Such  search  reveals  no  attempt  in  any  order  of  set-off 
to  impose  conditions  which  would  affect  the  amount  of  either  judg^ 
ment.     The  only  instance  in  which  the  full  amount  of  a  judgment 
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has  not  been  used  is  where  some  portion  of  it  has  been  assigned 
under  circumstances  which  gave  the  assignment  precedence  over  the 
set-oflF.  Ex  parte  Wells,  43  S.  C.  477,  21  S.  E.  334;  Hroch  v.  Ault- 
man  &  Taylor  Co.,  3  S.  D.  477,  54  N.  W.  269;  Bums  v.  Thomburgh, 
3  Watts  (Pa.)  78.  In  none  of  these  cases  was  the  integrity  of  the  judg- 
ment questioned,  but  rights  of  third  parties  had  attached  to  portions 
of  those  judgments — ^rights  which  desired  the  validity  of  the  judgments 
to  remain  unassaulted.  The  present  litigation  well  illustrates  why 
there  should  be  no  departure  from  the  rule.  Here  the  trial  ccJurt  in 
requiring  the  reduction  of  the  judgment  secured  by  the  company 
against  Officer  in  No.  351  was  evidently  striving  to  rectify  what  it 
regarded  as  an  unjust  deficiency  in  the  amount  of  the  judgment  for 
Officer  in  No.  338,  caused  by  the  denial  of  the  request  to  amend  the 
petition  through  augmentation  of  the  damage  prayed.  If  such  denial 
was  error,  it  was  error  in  that  case  and  should  have  been  corrected 
therein.  That  it  was  not  so  corrected  was  no  fault  of  the  trial  court, 
which  intimated  that  it  would  grant  plaintiff  a  new  trial  because  of 
this  ruling,  but  it  was  the  fault  of  the  plaintiff,  who,  by  declining  to 
file  a  motion  for  new  trial,  refused  to  give  the  court  an  opportunity 
for  such  correction.  The  issues  in  that  case  were  in  law  and  for  a 
jury  and  were  tried  by  a  jury.  Each  party  had  a  right  to  a  jury  trial. 
Besides,  there  was  a  completed  adjudication  in  that  case  which  so 
far  accorded  with  the  desires  of  botfi  parties  that  neither  filed  a  mo- 
tion for  new  trial.  All  matters  properly  within  the  issues  and  judg- 
ment of  that  case  have  become  res  ad  judicata  for  all  time  and  for  all 
purposes  between  the  parties  to  that  suit,  and  cannot  be  again  raised 
by  them  before  the  chancellor  or  the  judge  exercising  (as  in  a  motion 
for  set-off)  a  power  in  its  nature  equitable. 

For  the  reasons  above  given,  our  conclusion  is  that  the  ordeirs 
brought  here  should  not  have  been  made.  Therefore  they  are  re- 
versed, with  instructions  to  deny  the  motion  in  the  equity  case.  No. 
64;  to  deny  so  much  of  the  motion  in  law  case,  No.  338,  as  prays 
a  set-off  of  judgments ;  and  to  allow  so  much  of  that  motion  as  prays 
a  recall  of  the  execution,  the  costs  of  the  execution  to  be  taxed  against 
Officer,  the  plaintiff  therein.  All  without  prejudice  to  either  party  tak- 
ing any  proper  steps  to  present  the  matter  of  set-oflF  of  judgments  aft- 
er any  judgment  in  law  case.  No.  351,  has  become  final. 


(244  Fed.  53) 

PENNSYLVANIA  B.  CO.  v.  MINDS. 

SAME  v.  MINDS  et  aL 

(CircQit  C!ourt  of  Appeals,  Third  Circuit    July  20,  1917.    Bebearing  Denied 

October  8,  1917.) 

Nos.  2194,  2190. 

1.  COMMEBCB      ^=»94 — ^INTBBSTATE      COlfMEBCB      COMMISSION — ^AMENDMENT      OP 

Pleading. 

A  railroad  company  discriminated  against  a  partnership  engaged  in 
coal  mining  and  against  the  succeeding  firm,  a  copartnership  composed  of 
one  of  tJie  original  partners  and  the  widow  of  the  deceased  partner.  The 
Interstate  Commerce  Commission  made  awards  in  favor  of  the  new  Arm 
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and  of  the  surviylng  partner  of  the  old  firm.  Separate  suits  were  Insti- 
tuted on  such  awards,  but  they  were  confused,  so  that  the  surviving 
partner  sued  on  the  award  In  favor  of  the  second  firm,  and  vice  versa. 
Held,  that  the  railroad  company  could  not  complain  because,  more  than 
one  year  after  the  awards  of  the  Interstate  Commerce  Commission  were 
made,  the  trial  court  allowed  them  to  be  transposed  so  that  each  action 
was  upon  the  proper  award;   such  amendment  not  affecting  its  rights. 

2.  Appeal  and  Error  ^=5>1002 — Review — Verdict. 

Where  the  evidence  was  conflicting,  the  defendant  is  not  entitled  to 
binding  instructions,  and  the  verdict  of  the  jury  is  conclusive  on  error. 

3.  Commerce    ^=»95 — Interstate    Commerce — ^Discrimination — Awards    bt 

Commission. 

An  award  by  the  Interstate  Commerce  Commission  In  favor  of  a  shipper 
on  account  of  discrimination  in  furnishing  cars  is  only  prima  facie  evi- 
dence of  the  amount  of  the  damages,  and  in  an  action  thereon  that  ques- 
tion can  be  litigated. 

4.  Appeal  and  Error  ^=»d30(l) — Review — Verdict. 

Where  verdict,  in  an  action  by  shipper  for  damages  for  railroad  com- 
pany's discrimination  in  the  furnishing  of  cars,  was  much  less  than  the 
amount  of  the  award  by  the  Interstate  Commerce  Commission,  and 
there  was  evidence  as  to  the  damage  other  than  the  award  of  the  com- 
mission, the  verdict  will  be  presumed  to  have  been  based  on  the  evidence 
instead  of  the  award,  and  is  not  subject  to  attack  on  the  ground  that 
the  commission  in  making  its  award  adopted  the  wrong  theory  as  to  dis- 
tribution of  cars. 

6w  Appeax  and  Error  ^=»216(1) — Review — Questions  Presented  for  Review. 
Where  the  trial  court,  after  giving  a  charge  which  fairly  presented  the 
controversy,  stated  that  counsel  might  call  his  attention  to  any  points 
which  they  would  like  to  have  spetifically  answered,  defendant,  having 
been  cast  below,  cannot  raise  in  appellate  court  matter  not  then  called  to 
the  trial  court's  attention. 

6.  Commerce  <©=>97 — Carbiaob  of  Goods — Discrimination — ^Awakd  by  Com- 

mission— Interest. 

Where  the  difference  between  the  verdict,  in  an  action  against  a  rail- 
road company  for  damages  for  discrimination  in  furnishing  cars,  and  the 
amount  originally  claimed  before  the  Interstate  Commerce  Commission, 
was  not  so  great  as  to  show  an  undue  inflation  of  the  claim,  the  allow- 
ance of  interest  by  the  commission  from  the  date  of  the  award  is  not 
subject  to  attack;  it  not  being  erroneous  to  allow  interest  in  su<^  pro- 
ceeding. 

7.  Appeal  and  Error  «=>701)— Review — Abuse  of  Discretion. 

Where,  in  an  action  against  a  railroad  company  for  damages  for  dis- 
crimination in  furnishing  cars,  the  trial  court  awarded  counsel  fees, 
stating  that  they  were  confined  to  compensation  for  services  In  the  trial 
court,  and  the  facts  on  which  the  award  was  made  did  not  appear,  the 
appellate  court  cannot  review  the  award  on  the  ground  of  an  abuse  of 
discretion. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

Action  by  James  H.  Minds,  surviving  partner  of  the  firm  of  James 
H.  Minds  and  William  J.  Matz,  a  partnership  which  lately  traded  as 
the  Bulah  Coal  Company,  against  the  Pennsylvania  Railroad  Company, 
consolidated  with  an  action  by  James  H.  Minds  and  Julia  A.  Matz,  co- 
partners trading  as  the  Bulah  Coal  Company,  against  the  same  defend- 
ant. There  were  judgments  for  plaintiffs  (237  Fed.  267),  and  defend- 
ant brings  error.    Affirmed. 
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Henry  Wolf  Bikle  and  Francis  I.  Gowen,  both  of  Philadelphia,  Pa.,, 
for  plaintiff  in  error. 

George  M.  Roads,  of  Pottsville,  Pa.,  H.  W.  Moore  and  John  H. 
Minds,  both  of  Philadelphia,  Pa.,  and  James  A.  Gleason,  of  Du  Bois, 
Pa.,  for  defendants  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  In  these  cases  the  plaintiffs  filed 
petitions  in  the  District  Court  to  enforce  orders  of  reparation  made  by 
the  Interstate  Commerce  Commission  (23  Interst.  Com.  Com'n,  192) ; 
the  orders  being  based  on  the  railroad's  discrimination  against  the  Bu- 
lah  Coal  Company  in  the  distribution  of  cars  (20  Interst.  Com.  Com'n, 
52).  Two  periods  are  involved,  one  (No.  2194),  from  July  1,  1902,  to 
October  1,  1904,  and  the  second  (No.  2195),  from  October  1,  1904,  to 
June  30,  1907.  The  cases  were  tried  together,  but  separate  verdicts 
and  judgments  were  entered,  in  No.  2194  for  $16,092.92,  and  in  No. 
2195  for  $33,617.37. 

During  the  first  period,  James  H.  Minds  and  William  J.  Matz,  a 
partnership  known  as  the  Bulah  Coal  Company,  leased  and  operated 
a  bitimiinous  coal  mine  known  as  Webster  No.  4,  situated  on  the  Ty- 
rone division  of  the  railroad's  system  in  the  Clearfield  district  of 
Pennsylvania.  The  mine  had  no  other  outlet  to  market.  Matz  died  in 
April,  1904,  and  Minds  continued  the  operation  as  surviving  partner 
until  October  1st.  On  that  date  a  new  partnership  bearing  the  same 
name,  composed  of  Minds  and  Julia  A.  Matz,  the  widow,  executrix,  and 
sole  legatee  of  William  J.  Matz,  took  over  the  mine  and  went  on  with 
the  business  until  June  30,  1907.  During  the  five  years  in  question, 
whenever  the  railroad's  available  supply  of  cars  was  not  large  enough 
to  carry  the  aggregate  production  of  the  district,  the  cars  were  allotted 
to  the  mines  on  a  percentage  basis ;  this  percentage  being  determined 
in  accordance  with  the  railroad's  rule. 

[1]  The  coal  company  objected  to  the  rule  as  unfair  and  discrimi- 
natory, and  in  June,  1907,  attacked  it  before  the  commission.  Two 
proceedings  were  brought,  the  first  by  Minds  as  surviving  partner, 
covering  the  first  period;  the  claim  was  for  about  $80,000  damages, 
and  in  March,  1912,  a  reparation  order  was  entered  for  about  $18,- 
600  with  interest  from  June  28,  1907.  The  second  proceeding  was  by 
Minds  and  Julia  Matz,  trading  as  the  Bulah  Coal  Company,  and  cov- 
ered the  second  period ;  the  tlaim  was  for  about  $75,000  damages  and 
the  order,  also  entered  in  March,  1912,  was  for  about  $31,700,  with  in- 
terest from  June  28,  1907.  Neither  award  was  paid,  and  on  each  a 
separate  action  was  brought.  By  mistake  the  awards  were  confused,  so 
that  Minds  as  surviving  partner  sued  on  the  order  entered  in  favor  of 
^inds  and  Julia  Matz,  while  Minds  and  Julia  Matz  sued  on  the  order 
entered  in  favor  of  Minds  as  surviving  partner.  This  was  an  obvious 
blunder,  and  on  April  10,  1916,  the  District  Court  allowed  the  orders  to 
be  transposed,  the  railroad  objecting,  then  and  now,  on  the  ground 
that  such  an  amendment  could  not  be  granted  after  one  year  from 
the  date  of  the  orders.    As  we  understand,  however,  this  position  is 
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not  much  relied  on,  and  in  any  ev.ent  we  see  no  reason  to  say  anything 
about  it  except  to  approve  the  action  of  the  district  court  in  setting 
right  what  was  a  plain  and  harmless  mistake.  Its  correction  did  the 
railroad  no  possible  injury. 

In  passing  on  the  coal  company's  complaints,  the  commission  decided 
that  the  railroad's  rule  was  wrong,  and  had  resulted  in  discrimina- 
tion; and  then  announced  the  correct  rule,  which  showed  that  the 
coal  company  had  not  received  its  proper  quota.  The  railroad  con- 
tends that  the  commission  has  not  disclosed  the  basis  on  which  the 
rule  rests,  but  has  merely  stated  in  effect  that  the  coal  company  could, 
and  would,  have  mined  and  shipped  certain  additional  tonnage,  if  its 
share  of  cars  had  been  received.  This  contention  is  not  correct,  as  a 
reading  of  the  commission's  full  reports  on  this  subject  will  show. 
Ohio  R.  R.  Com.  v.  Hocking  Valley  Ry.,  12  Interst.  Com.  Com'n,  398 ; 
Traer  v.  Chic.  &  Alt.  R.  R.,  13  Interst.  Com.  Com'n,  451 ;  Hillsdale 
Co.  V.  Pa.  R.  R.,  19  Interst.  Com.  Com'n,  356;  Minds  v.  Pa.  R.  R.,  20 
Interst.  Com.  Com'n,  52. 

The  basis  of  the  commission's  orders  is  certain  findings  of  fact  con- 
cerning the  capacity  at  which  the  mine  should  be  rated ;  the  number  of 
working  days  th^t  should  constitute  an  average  working  month;  the 
number  of  additional  tons  that  the  coal  company  could  and  would  have 
mined,  sold,  and  shipped,  during  the  whole  five  years,  if  the  mine  had 
received  its  proper  share  of  cars ;  the  amount  of  profit  thaf  would  have 
been  made  on  the  estimated  additional  tonnage;  the  actual  cost  of 
mining  per  ton;  and  the  estimated  cost  if  the  mine  had  received  its 
proper  share  of  cars.  In  the  District  Court,  the  coal  company  offered 
the  evidence  of  several  witnesses  in  addition  to  the  findings  and  or- 
ders. The  railroad  did  not,  and  does  not,  dispute  the  findings  except 
in  two  particulars:  (a)  It  denies  that  the  coal  company  could  have 
mined  coal  at  a  cost  of  88  cents  per  ton,  even  if  the  proper  share  of 
cars  had  been  furnished ;  and  (b)  it  disputes  the  estimate  of  additional 
tonnage  that  the  coal  company  would  have  mined  and  shipped  during 
the  second  period,  if  such  share  had  been  received. 

As  to  the  first  particular,  the  railroad  insists  that  the  coal  com- 
pany could  not  possibly  escape  two  items  of  cost,  namely,  the  mine  rate 
of  wages  and  the  royalty,  and  that,  even  if  nothing  else  than  these  items 
were  charged  against  the  additional  tonnage,  the  cost  of  mining  both 
the  coal  that  was  actually  brought  to  the  surface,  and  the  estimated 
additional  coal,  would  necessarily  have  been  more  than  88  cents,  the 
cost  found  by  the  commission.  And,  in  further  reference  to  the  cost 
of  mining  during  the  second  period,  the  railroad  insists  that  the  inev- 
itable cost  would  have  embraced  two  other  items  in  addition  to  the 
mine  rate  of  wages  and  the  royalty.  To  the  railroad's  evidence  con- 
cerning this  first  particular,  the  coal  company  offered  some  evidence 
in  reply,  and  thereupon  the  railroad  asked  for  instructions  whose  re- 
fusal is  assigned  for  error. 

The  other  particular  referred  to  relates  to  the  second  period  only. 
The  railroad  contends  that,  when  the  commission  estimated  the  addi- 
tional tonnage  that  could  arid  would  have  been  mined  and  shipped  if 
the  coal  company  had  received  its  proper  share  of  cars,  they  disre- 
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garded  their  own  rule  of  distribution.  This  contention  bears  directly 
upon  the  present  controversy,  because  the  amount  of  the  coal  com- 
pany's damage  depends  largely  on  the  number  of  cars  it  should  have 
received.  It  would  have  made  profits  if  it  had  been  able  to  ship,  and 
it  could  have  shipped  if  it  had  received  the  cars,  so  that  the  railroad's 
failure  to  furnish  the  cars  bears  directly  on  the  question  of  damage. 
The  railroad's  argument  is  that  in  substance  the  commission's  rule 
provides  as  follows :  The  capacity  of  each  mine  in  the  district  is  to 
be  rated  by  adding  the  tons  it  could  produce  (its  physical  capacity),  and 
the  average  number  of  tons  it  could  sell  (its  commercial  capacity),  and 
dividing  the  sum  by  two ;  the  capacity  or  rating  thus  ascertained  being 
the  basis  on  which  cars  are  to  be  apportioned  during  percentage  pe- 
riods. The  first  step  in  determining  the  number  of  cars  to  be  allotted 
to  each  mine  during  such  periods  is  to  determine  the  proportion  that 
would  normally  go  to  the  mine.  This  is  obtained  by  taking  the  aggre- 
gate ratings  of  all  the  mines  in  the  district  and  fixing  the  proportion 
that  each  rating  bears  to  the  aggregate.  The  next  step  is  to  determine 
how  many  cars  are  available,  and  in  so  doing  all  the  cars  in  the  four 
classes  described  below  are  to  be  put  into  one  pool.  Whenever  there  are 
cars  enough  to  carry  all  the  coal  produced,  no  question  of  diminishing 
the  number  for  each  mine  arises;  but  during  percentage  periods  the 
question  does  arise  continually,  for  under  the  commission's  rule  the 
three  classes  of  "assigned"  cars  must  first  be  allotted  to  the  mines  that 
have  a  prior  right  thereto,  and  this  allotment  inevitably  compels  a  re- 
adjustment of  the  "unassigned"  or  "system"  cars  that  each  mine  is 
to  receive.  There  are  four  classes  of  coal  cars:  (1)  Individual  or  pri- 
vate cars,  owned  or  leased  by  a  shipper;  (2)  cars  intended  to  carry 
fuel  for  the  Pennsylvania  Railroad  itself;  (3)  cars  sent  by  foreign 
railroads  intended  to  carry  their  own  fuel  supply ;  and  (4)  other  cars 
furnished  by  the  railroad  for  general  commercial  use.  The  first  three 
classes  are  "assigned"  cars,  and  the  cars  in  the  fourth  class  are  "un- 
assigned"  or  "system"  cars.  The  rule  requires  that  the  assigned  cars 
shall  first  be  given  to  such  mines  as  may  be  designated  either  by  the 
owners  or  lessees  of  the  private  cars,  or  by  the  respective  railroads, 
and  requires  that  these  three  classes  shall  be  thus  allotted  in  the  first  in- 
stance, without  regarding  the  number  of  cars  to  which  the  particular 
mine  might  be  entitled  if  its  rating  alone  were  considered ;  the  result 
being  that,  when  the  system  cars  come  to  be  distributed,  they  cannot 
be  properly  allotted  without  first  taking  into  account  the  previous  al- 
lotment of  the  assigned  cars.  For  example:  If  a  mine  has  already 
received  assigned  cars,  these  must  be  counted  against  the  share  to 
which  its  rating  (if  taken  alone)  would  entitle  it,  so  that,  if  the  assigned 
cars  already  received  equal  or  exceed  the  mine's  share  estimated  ac- 
cording to  its  rating  alone,  it  receives  none  of  the  system  cars ;  while, 
on  the  other  hand,  if  the  assigned  cars  already  received  are  fewer 
than  its  rating  (if  considered  alone)  would  entitle  it  to  receive,  the  mine 
does  receive  some  of  the  system  cars,  but  only  so  many  as  will  bring 
the  total  ntunber  up  to  the  rating.  On  this  point,  the  railroad  contends 
that  the  commission  undoubtedly  disregarded  its  own  rule  in  estimat- 
ing the  additional  tonnage  that  would  have  been  mined  and  shipped  by 
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the  coal  company  during  the  second  period,  and  has  ascertained  such 
tonnage  by  a  different  and  incorrect  method. 

The  railroad  complains  also  about  the  damages  recovered  as  interest 
by  the  plaintiffs,  its  position  being  this:  Minds  as  surviving  partner 
claimed  about  $80,000,  and  was  awarded  only  about  $18,600;  Minds 
and  Julia  Matz  claimed  about  $75,000,  and  were  awarded  only  about 
$31,700— each  sum  to  bear  interest  from  June  28,  1907.  The  railroad 
objects  to  the  commission's  allowance  of  interest,  and  also  to  any  al- 
lowance of  interest  in  the  District  Court,  on  the  ground  that  the  find- 
ings and  orders  of  the  commission  and  the  evidence  offered  at  the  trial 
show  clearly  that  the  plaintiffs'  demands  were  grossly  and  unfairly 
inflated. 

Finally,  after  the  trial,  counsel  fees  were  asked  for  and  allowed. 
And  these  are  now  objected  to  as  excessive,  and  also  as  without  legal 
warrant;  the  second  objection  being  put  on  the  ground  that  the  fees 
should  have  been  confined  to  the  services  of  counsel  in  connection  with 
the  suits  in  the  District  Court. 

[2]  1.  The  railroad  complains,  but  we  think  without  sufficient  war- 
rant, that  the  trial  judge  erred  in  what  he  said  to  the  jury  in  submitting 
the  question  how  much  the  cost  of  mining  would  have  been,  if  the 
plaintiffs  had  received  their  proper  share  of  cars.  We  think  his  in- 
structions were  sufiicient,  and  see  no  occasion  to  discuss  them.  More- 
over, on  this  subject  the  evidence  was  conflicting,  and,  since  the 
credibility  of  opposing  testimony  was  involved,  the  railroad  was  not 
entitled  to  binding  instructions.  The  verdict  on  this  point  must  be  ac- 
cepted as  final. 

[3,  4]  2.  The  next  matter  concerns  the  second  period  only,  and 
presents  the  objection  on  which  the  railroad  seems  to  lay  most  weight, 
namely,  that  in  making  the  orders  of  reparation  the  commission  fol- 
lowed, not  its  own,  but  another,  rule  of  distribution.  In  this  respect 
the  railroad  contends  that  the  situation  is  very  much  like  the  situation 
in  Railroad  v.  Jacoby,  242  U.  S.  89,  37  Sup.  Ct.  49,  61  L.  Ed.  165, 
and  indeed  is  controlled  by  that  decision.  In  our  opinion,  an  important 
difference  exists  for  the  following  reasons : 

Before  the  commission  the  Jacoby  Case  and  the  case  now  in  hand 
were  considered  in  the  same  group,  and*  both  cases  attacked  the  rail- 
road's rule  of  distribution  on  the  ground  of  discrimination.  When  the 
Jacoby  Case  came  to  be  tried  in  the  District  Court,  the  plaintiff  offered 
no  other  evidence  than  the  commission's  order,  whereupon  the  rail- 
road offered  tables  showing  in  detail  that  during  the  period  then  in 
question  certain  favored  companies  had  received  cars  amounting  to 
59.9  and  59.6  per  cent,  of  their  ratings.  Jacoby  had  received  a  much 
smaller  percentage,  and  the  relevancy  of  the  tables  was,  not  so  much 
to  prove  the  discrimination,  as  to  show  in  connection  with  other  evi- 
dence that  the  commission  had  calculated  Jacoby's  damages  by  using 
precisely  the  same  percentages,  and  had  thus  permitted  recovery  (as 
the  Supreme  Court  said) — 

•♦  ♦  •  •  not  upon  the  basis  of  damages  sustained  by  reason  of  the  Ulegal 
discrimination  practiced  against  the  plaintiffs  as  found  by  the  commission,  but 
upon  the  l)asis  that  (Jacoby  was)  entitled  to  receive  cars  equal  in  ratio  to  those 
illegally  and  preferentially  given  to  the  certain  favored  companies  named  in 
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the  tables.  The  effect  of  the  enforcement  of  such  rule  would  be,  not  to  give 
the  shipper  the  damages  which  he  actually  suffered,  but  would  base  the  recov- 
ery upon  a  rule  which  is  condemned  as  to  others,  because  of  Its  discrimination 
in  their  favor— a  result  manifestly  not  intended  by  the  act  of  Congress." 

In  the  District  Court  Jacoby  recovered  the  amount  thus  improperly 
awarded  by  the  commission,  with  interest  thereon,  and  the  Supreme 
Court  held  that  such  a  result  was  wrong;  and  that  the  jury  should 
have  been  instructed  that,  if  the  commission's  award  was  in  fact  based 
on  the  proposition  that  Jacoby  also  was  entitled  to  cars  amounting  to 
59.9  and  59.6  per  cent.,  the  award  was  erroneous,  and  the  plaintiff 
should  not  have  recovered.    The  Supreme  Court  said : 

"It  is  urged  that  the  testimony  before  the  commission  is  not  all  in  the  rec- 
ord, and  that  for  aught  that  appears  the  commission  may  have  reached  its 
conclusion  and  awarded  damages  upon  other  and  competent  proofs,  and  it  is 
insisted  that  the  coincidence  of  the  amount  as  awarded  and  the  amount  ascer- 
tained by  the  use  of  the  percentages  contained  in  the  tables  may  not  neces- 
sarily have  controlled  the  action  of  the  commission.  But  it  is  difficult  to 
reach  the  conclusion  that  the  conunission  could  have  arrived  at  the  result  so 
exactly  corresponding  with  the  one  obtained  by  the  use  of  the  percentage, 
shown  in  the  tables,  except  by  actually  using  them  to  ascertain  the  sum  which 
is  exactly  the  amount  resulting  from  their  application.  The  commission  might 
have  approximated  the  same  result  by  using  other  and  legal  means  to  ascer- 
tain the  damages  sustained,  but  when  it  is  demonstrated  that  the  use  of  the 
percentages  precisely  produces  the  amount  awarded  to  the  dollar  and  cent,  it 
seems  almost  mathematically  certain  that  the  result  could  have  been  reached 
In  no  other  way.  At  least,  we  think  that  the  testimony  was  in  such  shape 
that,  as  we  have  already  said,  the  company  was  entitled  to  the  specific  re- 
quest upon  this  subject  submitting  the  matter  to  the  Jury." 

In  some  respects  the  case  now  in  hand  is  like  Jacoby's  case,  but  it 
differs  in  what  we  regard  as  a  material  particular.  Laying  aside  the 
fact  that  the  present  plaintiffs  offered  other  evidence  than  the  com- 
mission's findings  and  orders,  we  think  it  important  to  observe  that 
the  principal  of  each  verdict  is  for  a  sum  considerably  less  than  the 
principal  of  the  commission's  award,  so  that  the  recovery  here  does 
not  rest  on  the  award  alone,  but  is  undoubtedly  based  on  all  the  evi- 
dence touching  the  subject  of  the  plaintiffs'  damage.  As  an  award 
by  the  commission  is  only  prima  facie  evidence  of  the  amount  of  dam- 
age, it  follows  that  on  the  trial  in  the  District  Court  the  railroad  may 
attack  the  amount,  and,  if  the  evidence  show  that  the  award  is  in- 
correct, the  jury  should  follow  the  evidence  and  reject  the  award.  We 
do  not  decide  fiie  question  whether  a  plaintiff  can  recover  more  than 
the  commission  awards,  but  undoubtedly  the  railroad  may  prove  that 
the  sum  is  too  large.  As  the  verdicts  here  demonstrate,  the  jury  did 
not  follow  the  orders  of  the  commission,  and  it  seems  to  us  therefore 
that,  even  if  the  awards  be  calculated  on  the  wrong  theory,  the  plain- 
tiffs have  not  recovered  on  this  theory,  but  on  other  evidence,  and  are 
not  to  be  charged  with  the  commission's  possible  mistake.  In  the 
Jacoby  Case  the  jury  repeated  the  commission's  mistake  precisely,  and 
in  this  respect  the  case  before  us  appears  to  be  materially  different, 
for  the  jury  here  has  rejected  the  commission's  calculation,  and  has 
reached  a  different  result. 

[6]  We  have  considered  the  railroad's  position  at  some  length  in 
order  to  present  it  to  the  Supreme  Court  if  the  case  should  be  reviewed 
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by  that  tribunal,  but  in  our  opinion  the  question  is  not  before  us  on 
this  record  for  the  following  reason:  The  district  judge  gave  to  the 
jury  a  clear  and  painstaking  explanation  of  the  questions  submitted, 
and  in  general  terms  he  instructed  them  about  the  proper  method  of 
distributing  cars;  but,  no  doubt  by  inadvertence  (as  he  himself  has 
stated  in  237  Fed.  on  page  272),  he  did  not  call  their  attention  in  detail 
to  some  of  the  evidence,  particularly  to  a  table  or  blueprint  that  was 
regarded  by  the  railroad  as  of  much  importance.  Some  of  the  rail- 
road's requests  for  charge  were  based  on  this  table,  and,  indeed,  the 
argument  of  counsel  in  this  court  rested  in  large  measure  thereon. 
At  the  end  of  the  charge  the  trial  judge  said : 

"I  think  I  have  gone  over  the  subject-matter  of  all  of  the  different  pctots 
submitted  to  me.  So  far  as  they  are  afltened  In  the  general  charge  they  are 
affirmed,  and  so  far  as  not  affirmed  In  the  general  charge  they  are  disaffirmed, 
and  counsel,  if  they  choose,  may  call  my  attention  to  any  spedflc  point  which 
they  would  like  to  have  spedflcally  answered." 

This  was  a  plain  request  to  counsel  to  call  his  attention  to  any  omis- 
sion, and  in  fairness  to  him  should  have  been  then  complied  with.  But 
he  was  not  asked  to  answer  specifically  any  of  the  railroad's  points. 
On  the  contrary,  counsel  replied  as  follows : 

"In  the  first  period  we  do  not  dispute  the  lost  tonnage  nor  the  cost  In  the 
second  period  we  dispute  the  correctness  both  of  plaintiff's  cost  figures  and 
also  the  tonnage.    We  ask  that  the  court  so  charge." 

The  court  immediately  complied  with  this  request,  whereupon  each 
party  sent  out  its  own  calculation  of  the  amount  due  in  order  to  save 
the  jury  from  labor.  As  it  seems  to  us,  the  railroad  should  not  now 
be  allowed  to  complain,  as  it  does  complain  by  several  assignments  of 
error,  that  some  of  its  requests  for  instruction  were  not  given.  The 
situation  is  dealt  with  so  well  in  Thompson  v.  Lumber  Co.,  55  Pa. 
Super.  Ct.  327,  that  we  content  ourselves  by  repeating  what  was  said 
in  that  case  by  President  Judge  Rice  : 

"The  charge  as  a  whole  was  a  clear,  comprehensive,  and  Impartial  presenta- 
tion of  the  Issues  of  fact  to  be  decided,  and  If  there  was  omission  to  caXl  at- 
tention to,  or  comment  upon  as  fuUy  as  might  be  deemed  desirable,  9>eclflc 
facts  or  phases  of  the  evidence,  it  was  an  Inadvertency,  which.  If  the  Judge's 
attention  had  been  called  to  it  doubtless  would  have  been  corrected.  Hie  deci- 
sions ars  numerous,  and  are  founded  on  just  principles  essential  to  the  avoid- 
ance of  undue  expense  and  delay  in  the  adjudication  of  cases,  that  Inadvertent 
mistakes  or  omissions  in  reviewing  the  testimony  should  be  called  to  the  at- 
tention of  the  court  before  the  case  goes  to  the  jury,  so  that  the  error,  If  there 
Is  one,  may  be  corrected  before  It  has  done  any  harm.  As  to  such  Inadvertent 
omission  or  mistake,  It  has  been  said,  and  we  think  the  principle  Is  ai^llcable 
to  these  assignments,  that  'a  party  may  not  sit  sUent  and  take  his  chance' of  a 
verdict  and  then  if  it  is  adverse  complain  of  a  matter  which,  If  an  error,  would 
have  been  immediately  rectified  and  made  harmless.'  Ck>m.  v.  Bazmus,  210 
Pa.  609  [60  Atl.  264] ;  Oom.  v.  Mlnney,  216  Pa.  149  [65  AtL  31, 116  Am.  St  Rep. 
763] ;  Medls  v.  BenUey,  216  Pa.  324  [65  Atl.  758] ;  Slavln  v.  Northern  OambrU 
Street  Railway  Co.,  47  Pa.  Super.  Ct  454;  Oom.  v.  Eaby,  62  Super.  Ct  619." 

[8]  3.  With  regard  to  the  allowance  of  damages  for  delay  in  the 
form  of  interest,  we  find  no  error  to  correct,  ^though  such  an  al- 
lowance in  actions  of  tort  is  not  a  matter  of  right,  it  is  nevertheless 
permissible  and  often  forms  part  of  a  verdict.    On  the  facts  of  this 
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case  we  cannot  say  that  no  allowance  should  have  been  made.  The 
only  ground  of  the  objection  is  the  difference  between  the  amount 
originally  claimed  before  the  commission  and  the  amount  finally  ad- 
judged to  be  due,  and  this  difference  is  not  of  itself  sufficient  to  re- 
quire us  to  decide  as  a  matter  of  law  that  the  plaintiff's  original  claims 
were  unduly  inflated  or  made  in  bad  faith.  Besides,  if  the  subject 
should  be  within  our  power  on  this  record,  the  amount  of  this  allow- 
ance, whether  by  the  commission  or  by  the  jury,  does  not  seem  to  us 
excessive,  and  we  see  no  reason  on  this  account  to  interfere  with  the 
verdict. 

[7]  4.  As  to  the  award  of  counsel  fees,  we  are  similarly  uncertain. 
We  accept  the  statement  of  the  trial  judge  that  he  confined  himself  to 
compensation  for  services  in  the  District  Court,  and,  as  we  do  not 
know  what  facts  he  had  before  him,  we  are  unable  to  say  that  any 
abuse  of  discretion  appears  from  the  mere  amount  of  his  award. 

In  each  case  the  judgment  is  affirmed. 


(244  Fed.  61) 

BOGERT  et  al.  v.  SOUTHERN  PAC.  C50. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  2,  1917.) 

No.  253. 

1.  (}OBPORATION8  ^=»190 — SUITB   BeTWEKN    STOOKHOLDBBS — PaBTIES. 

To  a  suit  by  minority  stockholders  ag^dnst  the  majority  stockholder 
based  on  the  alleged  misuse  of  its  power  as  such  for  ita  own  benefit  and 
to  the  detriment  of  the  minority  stockholders,  in  which  no  corporate  right 
is  asserted,  the  corporation  is  neither  an  indispensable  nor  necessary 
party. 

2.  CoBPOSATiONS  ^=»204 — ^Liability  fob  Acts  of  Contboixbd  Cobpobation. 

A  corporation  which  through  its  control  of  another,  which  held  a  ma- 
jority of  the  stock  of  a  third  corporation,  caused  the  latter  to  take  ac- 
tion detrimental  to  the  interests  of  its  minority  stockholders,  is  Uable 
therefor  to  the  same  extent  as  though  it  had  been  itself  the  holder  of  the 
controlling  stock. 
8.  Election  of  Remedies  ^=»7(1) — ^Acrs  Conhtitutinq  EIaEotion — ^Inoonsist- 
XNGT  of  Remedies. 

A  fruitless  attempt  to  recover  by  an  unavailable  remedy  does  not  con- 
stitute an  election  which  will  deprive  one  of  his  rights  properly  recover- 
able by  a  different  and  appropriate  remedy. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Election.] 

4.  Equity  ^=»71(1) — ^Laches — Lapse  of  Time — ^Pendency  of  Otheb  Suitb, 
The  right  of  a  complainant  to  maintain  an  effective  suit  to  enforce  his 
rights  is  not  barred  by  laches  because  of  the  lapse  of  time  alone  where 
there  has  been  no  prejudice  from  the  delay,  and  where  complainant  did 
not  acquiesce  in  the  situation,  and  was  not  inactive,  but  mistook  his 
remedy. 
Hough,  Circuit  Judge,  dissenting  In  part 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

^=»For  otber  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  DigesU  ft  Indexes 
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Suit  in  equity  by  Henry  L.  Bogert  and  others,  .executors,  against 
the  Southern  Pacific  Company.  Decree  for  complainants,  and  defend- 
ant appeals.    Affirmed. 

For  opinion  below,  see  226  Fed.  500.  See,  also,  215  Fed.  218,  and 
211  Fed.  776. 

Joline,  Larkin  &  Rathbone,  of  New  York  City  (Lewis  H.  Freedman 
and  Arthur  H.  Van  Brunt,  both  of  New  York  City,  of  counsel),  for 
appellant. 

EHttenhoefer,  Gerber  &  James,  of  New  York  City  (H.  Snowden 
Marshall,  A.  J.  Dittenhoefer,  David  Gerber,  and  Dudley  F.  Phelps, 
all  of  New  York  City,  of  counsel),  for  appellees  Henry  L.  Bogert  and 
others. 

George  Gordon  Battle,  of  New  York  City  (H.  Snowden  Marshall, 
A.  J.  Dittenhoefer,  David  Gerber,  and  Dudley  F.  Phelps,  all  of  New 
York  City,  of  counsel),  for  appellees  Sarah  Rosenfeld  and  others. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  history  of  the  long  struggle  of  the 
minority  stockholders  of  the  Houston  &  Texas  Central  Railway  Com- 
pany with  the  Southern  Pacific  Company,  arising  out  of  the  miancial 
difficulties  of  the  railway  company,  down  to  the  present  suit,  can  be 
learned  by  reference  to  Carey  v.  Houston  &  Texas  Central  Ry.  Co. 
(C.  C.)  45  Fed.  438;  Id.  (C.  C.)  52  Fed.  671 ;  Id.,  9  C.  C.  A.  687;  Id., 
161  U.  S.  115,  16  Sup.  Ct.  537,  40  L.  Ed.  638;  McArdell  v.  Olcott, 
189  N.  Y.  376,  82  N.  E.  161 ;  Lawrence  v.  Southern  Pacific  Co.  (C. 
C.)  180  Fed.  822;  Id.,  228  U.  S.  137,  33  Sup.  Ct.  497,  57  L.  Ed.  768. 

The  grievance  alleged  in  these  prior  suits  was  a  corporate  grievance, 
viz.  that  the  foreclosure  of  the  mortgages  on  the  railway  company's 
various  lines  had  been  brought  about  fraudulently  by  the  Southern 
Pacific  Company.  The  merits  were  not  passed  upon  in  any  of  these 
cases,  each  being  dismissed  on  the  ground  that  the  decree  of  fore- 
closure could  not  be  attacked  collaterally  because  there  was  no  proof 
of  fraud,  and  in  the  last  case  supra  because  the  railway  company  was 
an  indispensable  party. 

The  present  suit  on  behalf  of  the  minority  stockholders  was  brought 
profiting  by  their  previous  mistakes,  on  an  entirely  diflPerent  theory. 
It  admits  the  validity  of  the  foreclosure  decree,  asserts  no  corporate 
right  of  the  railway  company,  but  complains  that  the  Southern  Pacific 
Company  has  used  its  power  as  the  majority  and  controlling  stock- 
holder for  its  own  benefit  to  the  detriment  of  the  minority  stocldiolders. 

Briefly  stated,  the  cause  of  action  is  as  follows :  The  railway  com- 
pany owed  two  classes  of  indebtedness:  Firsts  interest  in  arrear 
amounting  with  expenses  of  reorganization  to  some  $2,600,000;  sec- 
ond, a  floating  indebtedness  to  the  Lackawanna  Iron  &  Coal  Com- 
pany, $555,914.25 ;  to  Morgan's  Louisiana  &  Texas  Railway  &  Steam- 
ship Company,  $1,795,570.81 ;  to  the  Southern  Development  Company, 
$858,113.15— aggregating,  with  interest,  some  $3,000,000. 

The  reorganization  was,  generally  speaking,  wise,  fair,  and  eventual- 
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hr  proved  very  successful.  It  was  a  part  of  the  agreement  that  the . 
Southern  Pacific  Company  should  pay  the  first  indebtedness  above 
mentioned,  amounting  to  $2,602,615.77,  and  it  did  so.  The  stock- 
holders of  the  railway  company  were  given  a  right  to  their  proportion 
of  the  capital  stock  of  the  reorganized  company  upon  payment  of  their 
proportion  of  both  the  above  accounts,  which  amounted  to  an  assess- 
ment of  about  $71  a  share.  The  Southern  Pacific  Company  was  given 
the  right  to  take  all  stock  not  taken  by  the  stockholders  of  the  old 
company  in  consideration  of  its  payment  of  the  first  account  and  of 
certain  guaranties  which  it  was  never  called  upon  to  perform.  As 
no  stockholder  of  the  old  company  was  willing  to  pay  the  assessment 
of  $71  a  share,  the  Southern  Pacific  Company  got  the  whole  capital 
of  $10,000,000  of  the  reorganized  company  for  an  outlay  of  about  $26 
a  share.  This  is  the  unfairness  which  the  minority  stockholders  say 
was  imposed  upon  them  by  means  of  the  control  which  the  Southern 
Pacific  Company,  as  majority  stockholder,  exercised  over  the  railway 
company. 

In  the  Kstrict  Court  Judge  Chatfield  has  set  forth  the  facts  and  the 
law  very  clearly  in  two  opinions  reported  215  Fed.  218,  and  226  Fed. 
500,  and  he  entered  a  decree  requiring  the  Southern  Pacific  Company 
to  deliver  to  the  minority  stockholders  of  the  railway  company  their 
proportionate  share  of  the  stock  of  the  reorganized  company  and  of 
the  dividends  collected,  with  interest  thereon,  upon  payment  of  $26,026 
a  share,  with  interest  from  February  10,  1891. 

We  will  briefly  dispose  of  the  defendant's  objections,  some  of  which 
were  not  pressed  in  the  court  below. 

[1]  (1)  As  in  this  case  no  corporate  right  at  all  was  asserted,  the 
railway  company  was  not  even  a  necessary  party. 

[2]  (2)  We  think  there  is  nothing  in  the  objection  that  the  South- 
em  Pacific  Company  cannot  be  held  liable  because  it  was  not  a  stock- 
holder of  the  railway  company.  This  is  literally  true,  but  the  record 
makes  it  perfectly  plain  that  through  its  control  of  the  Morgan  Com- 
pany, which  held  a  majority  of  the  stock  of  the  railway  company,  the 
Southern  Pacific  Company  did  cause  the  railway  company  to  waive 
defenses  originally  pleaded  in  the  foreclosure  suit  and  to  consent  to  a 
decree  of  foreclosure.  It  could  not  do  with  impunity  indirectly  what 
it  had  no  right  to  do  directly. 

(3)  The  defendant  insists  that  it  should  receive  credit  for  so  much 
of  the  railway  company's  floating  indebtedness  as  it  gave  up  to  carry 
the  reorganization  through,  and  that  the  minority  stockholders  should 
be  assessed  for  their  proportionate  share  of  it.  There  is  great  force 
in  this  contention  as  stated.  The  trouble  is  that  it  was  never  raised  in 
the  case  by  pleading  or  otherwise  until  an  exception  was  taken  to  the 
report  of  the  special  master.  There  is  nothing  in  the  record  to  show 
what,  if  anything,  the  Southern  Pacific  Company  did  give  up.  So 
far  as  appears,  it  was  not  a  stockholder  of  the  Lackawanna  Company 
or  of  the  development  company,  and  could  be  interested  iK  the  claim 
of  the  Morgan  Line  only  to  the  extent  that  it  would  be  entitled  as  a 
stockholder  to  receive  after  payment  of  that  company's  indebtedness. 
Furthermore,  the  Morgan  Line  was  secured  by  bonds  of  the  railway 
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company  as  collateral  of  the  face  value  of  $880,000.  Under  these  cir- 
cumstances it  is  quite  impossible  to  say  what,  if  anything,  the  South- 
em  Pacific  Company  gave  up  in  connection  with  the  railway  company's 
floating  indebtedness. 

(4)  It  is  next  objected  that,  because  Lawrence,  the  cwnplainant's 
decedent,  had  knowledge  of  and  contributed  to  all  the  prior  suits 
against  the  Southern  Pacific  Company,  he  is  estopped  by  the  decrees 
in  those  suits  upon  the  principle  of  res  ad  judicata.  But  the  issue  pro- 
posed in  them  was  different,  and  nothing  was  decided  except  that  the 
respective  courts  had  no  jurisdiction. 

[3]  (5)  Then  it  is  argued  that  the  complainant  is  concluded  by  vir- 
tue of  an  election  between  inconsistent  remedies,  to  wit,  because  the 
earlier  suits  of  which  he  was  a  promoter,  proceeded  on  the  ground  of 
fraud,  whereas  this  suit  goes  on  the  ground  of  an  implied  trust.  But 
there  was  no  election.  Thtse  claims  were  not  opposite  and  irrecon- 
cilable. None  of  the  former  suits  passed  upon  the  merits,  the  courts 
srniply  deciding  that  they  had  no  jurisdiction  to  attack  the  foreclosure 
decree  collaterally.  Henry  v.  Herrington,  193  N.  Y.  218,  86  N.  E- 
29,  20  L.  R.  A.  (N.  S.)  249.  A  fruitless  attempt  to  recover  by  an  una- 
vailable remedy  cannot  deprive  one  of  his  rights  properly  recoverable 
by  a  different  and  appropriate  remedy.  Standard  Oil  Co.  v.  Hawkins, 
74  Fed.  395,  20  C.  C.  A.  468,  33  L.  R.  A.  739;  Bamsdall  v.  Walte- 
meyer,  142  Fed.  415,  420,  73  C.  C.  A.  515. 

[4]  (6)  We  do  not  think  that  the  circumstances  of  this  case  justify 
defeating  the  complainant  because  of  laches.  One  familiar  groimd  is 
acquiescence,  but  the  minority  stockholders  have  not  slept  on  their 
rights.  They  have  been  strivmg  for  many  years  to  recover.  No  ac- 
quiescence, but  exactly  the  contrary,  a  continuous  and  vigorous  pro- 
test, appears.  So  far  as  the  defense  of  laches  depends,  not  on  the  mere 
passage  of  time,  but  upon  another  familiar  ground,  viz.  a  change  in 
the  situation  prejudicial  to  the  defendant,  there  is  no  evidence  what- 
ever to  sustain  it.  The  exact  nature  of  the  case  has  been  known  to  the 
defendant  from  the  beginning,  and  there  is  no  substantial  dispute  of 
fact.  No  equities  have  intervened.  It  would  be  most  inequitable  to 
forfeit  the  complainant's  rights  notwithstanding  the  very  long  and  un- 
usujd  delay  in  prosecuting  them. 

(7)  As  the  defendant  owns  the  whole  of  the  reorganized  company's 
capital  and  contends  that  it  is  worth  but  little  more  than  the  assess- 
ment at  $26  a  share,  a  long  inquiry  would  have  to  be  gone  into  to 
ascertain  its  value.  Therefore  we  think  the  court  below  was  right  in 
requiring  the  stock  to  be  delivered  in  specie. 

(8)  What  we  have  heretofore  said  on  the  subject  of  res  adjudicata 
and  election  disposes  of  the  objection  made  to  the  intervention  of 
Gemsheim  on  these  grounds.  Intervention  after  interlocutory  decree 
in  favor  of  the  complainant  was  proper.  1  Foster's  Federal  Practice, 
p.  434.  The  objection  to  the  intervention  of  the  representatives  of 
Minzesheimer,  deceased,  because  he  is  not  shown  to  have  owned  his 
stock  before  the  foreclosure  proceedings,  is  founded  on  equity  rule 
27  (198  Fed.  xxv,  115  C.  C.  A.  xxv).  That  rule,  however,  applies  to 
stockholders'  suits  asserting  derivative  rights  on  behalf  of  the  corpora- 
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tion,  whereas  this  suit  is  a  representative  or  class  suit  under  equity 
rule  38  (198  Fed.  xxix,  115  C.  C.  A.  xxix). 
Decree  affirmed. 

HOUGH,  Circuit  Judge  (dissenting  in  part).  While  concurring  in 
the  main  with  the  majority,  it  seems  to  me  plain  that  defendant  should 
have  received  credit  upon  the  accounting  for  such  of  the  floating  in- 
debtedness of  the  Houston,  etc.,  Railway  as  it  gave  up  in  the  reor- 
ganization as  carried  through.  We  have  held  the  Southern  Pacific  to 
an  account  as  a  majoritv  shareholder  because  the  majority  holder  or 
holders  of  record  were  but  defendant's  puppets,  to  which  proposition 
I  agree. 

But  defendant  when  it  took  all  the  shares  of  the  reorganized  or  new 
corporation,  after  these  plaintiffs  had  declined  to  take  any,  certainly 
lost  what  the  old  compamr  owed  to  the  Southern  Development  Com- 
pany and  Morgan's,  etc.,  Co.,  in  the  very  real  sense  of  having  no  one  to 
pay  the  debts.  To  have  caused  the  new  or  reorganized  corporation 
to  pay  these  debts  (when  Southern  Pacific  practically  owned  both  debt- 
or and  creditors)  would  have  been  merely  taking  money  out  of  one 
pocket  and  putting  it  in  the  other;  the  debts  would  have  remained 
lost  just  the  same. 

It  is  because  this  defendant  owned  and  controlled  the  companies 
which  were  at  once  confessed  creditors,  and  themselves  the  immedi- 
ate controllers  of  the  old  Houston,  etc..  Railway,  that  liability  has  been 
imposed  on  defendant;  but  why  plaintiffs  should  now  receive  their 
share  of  what  defendant  got,  without  paying  their  share  of  what  de- 
fendant lost,  is  quite  beyond  me.  I  think  such  credit  or  allowance  in- 
heres in  the  very  reasons  for  our  decision.  If  the  Southern  Pacific 
had  itself  been  sole  unsecured  creditor  of  and  majprity  shareholder 
in  the  old  Houston,  etc.,  Railway,  and  the  same  kind  of  reorganization 
had  occurred,  it  is  inconceivable  that  the  minority  stock  owners  would 
have  been  let  in  without  paying  their  share  of  the  floating  debt.  Yet 
we  seem  now  to  admit  them  as  shareholders,  while  leaving  the  burden 
of  unpaid  debt  to  be  shouldered  by  the  concern  which  we  hold  to  have 
been  (in  effect)  the  majority  owner.  That  the  point  was  not  pleaded, 
is  immaterial;  the  matter  is  a  detail  of  accounting. 

As  for  the  difficulty  of  ascertaining  just  what  was  the  indebtedness 
over  collateral,  it  may  be  great ;  but  the  legal  error  below  was  in  re- 
fusing to  consider  the  matter  at  all. 

On  the  question  of  laches,  I  venture  to  emphasize  what  seems  to 
me  the  logical  result  of  our  decision.  The  action  at  bar  was  begun 
over  25  years  after  it  arose.  In  the  sense  of  inactivity  or  acquiescence 
there  was  no  laches  at  all ;  but  every  eflFort  was  legally  misdirected 
imtil  this  suit  began.  It  rests  not  on  fraud,  nor  concealment,  but  on 
the  assertion  of  a  legal  right,  which  is  now  enforced  by  declaring  a 
constructive  trust  and  decreeing  an  accounting.  No  statute  of  limi- 
tations was  pleaded ;  this  we  have  said  is  not  essential  in  equity  (Wal- 
ler V.  Texas,  etc.,  Co.,  229  Fed.  at  page  92,  143  C.  C.  A.  363),  mean- 
ing that  the  advantage  of  measuring  by  the  statute  a  plaintiff's  negli- 
gence in  pursuit  does  not  rest  on  pleading.  If  the  act  is  relied  on  as 
a  bar,  it  must  be  pleaded.     Sullivan  v.  Portland,  etc.,  Co.,  94  U.  S. 
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806,  24  Lf'  Ed.  324.  We  have  measured  laches  by  analogy  with  the 
statute  (Venner  v.  Central  Trust  Co.,  204  Fed.  779,  123  C.  C.  A.  591), 
and  done  so  (in  admiralty)  even  when  the  party  claiming  the  benefit 
was  a  foreign  corporation  in  whose  favor  the  statute  did  not  run 
(Davis  y.  Smokeless  Fuel  Co.,  1%  Fed.  753,  116  C.  C.  A.  381). 

But  in  principle  this  court  has  adhered  firmly  to  the  doctrine  that 
its  equity  jurisdiction  is  not  subject  to  limitations  of  time  or  other  mat- 
ters created  by  state  laws.  Kirby  v.  Lake  Shore,  etc.,  R.  R.,  120  U. 
S.  at  page  138,  7  Sup.  Ct.  430,  30  L.  Ed.  569.  And  see  Hubbard  v. 
Manhattan  Trust  Co.,  87  Fed.  51,  30  C.  C.  A.  520.  Yet  where  the 
jurisdiction  is  concurrent  as  between  law  and  equity,  the  chancellor 
is  bound  to  apply  the  statute  (Hall  v.  Law,  102  U.  S.  at  page  466,  26 
L.  Ed.  217);  "in  other  cases  (he)  acts  only  by  analogy,  and  not  in 
obedience  to  the  statutes." 

It  follows  that  the  present  decision  holds,  in  substajice,  that  there 
is  no  remedy  at  law  for  these  plaintiffs,  that  equity  is  the  only  juris- 
diction for  them,  and  that  25  years  of  failure  to  discover  an  always 
existing  cause  of  action,  based  on  facts  of  almost  public  notoriety, 
does  not  constitute  laches,  in  the  absence  of  silence,  inaction,  or  ac- 
quiescence by  plaintiffs,  or  loss  of  advantages  or  change  of  situation 
caused  or  contributed  to  by  plaintiffs  on  defendant's  part. 

In  this  holding  I  concur,  extreme  as  the  facts  are,  on  the  assumption 
that  the  case  is  not  one  of  concurrent  jurisdiction.  I  make  that  as- 
sumption only  because  the  parties  have  assumed  it 


(244  Fed.  66) 

EQUITABLE  TRUST  CO.  OF  NEW  YORK  v.  WABASH  R.  GO.  et  aL 

BIXBY  et  al.  v.  BLAIR  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  15,  1916.) 

No.  2965. 

1.  Post  Office  «=»21(4) — Compensation  fob  Cabbting  Mails — Rights  as 
Between  Cabbiebs. 

There  was  an  established  mail  route  over  the  W.  Railroad  from  Detroit 
to  Chicago,  the  compensation  for  which  was  fixed  each  four  years  by 
weighing  all  the  mail  transported  over  any  part  of  the  route.  The  trains 
of  the  P.  Railroad  between  Toledo  and  Detroit  ran  over  the  W.  Company's 
tracks  from  Romulus  to  Detroit;  the  P.  Company  receiving  all  of  the 
revenue  and  paying  the  W.  Company  on  an  agreed  trackage  basis.  On 
such  trains  the  P.  Company  carried,  as  far  as  Toledo,  through  mails 
from  Detroit  to  Cincinnati,  and  the  mail  so  carried  was  included  in  that 
on  which  the  compensation  of  the  W.  Company  was  fixed,  and  the  W, 
Company  was  accordingly  paid  for  the  transportation  thereof  to  Romulus. 
Compensation  was  similarly  paid  for  the  use  of  mail  cars  and  for  hauling 
them,  and  the  W.  Company  recognized  its  obligation  to  pay  the  P.  Com- 
pany the  portion  of  the  compensation  representing  the  cars  hauled  by 
that  company,  and  regularly  paid  such  compensation  to  the  P.  Company. 
Held,  that  there  was  an  implied  contract  by  the  W.  Company  to  pay  to 
the  P.  Company  the  compensation  received  for  carrying  such  mail,  as  it 
was  the  W.  Company's  duty  to  carry  such  mail  under  its  agreement  with 
the  Post  Office  Department,  and  the  P.  Company  therefore  performed 
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the  services  in  discharge  of  the  underlying  liability  of  the  W.  Company, 
for  the  use  and  benefit  of  that  company,  and  the  W.  Company  accepted 
such  services  and  received  the  beneflt  thereof;  nor  was  it  material 
that  the  carrying  of  the  mail  by  the  P.  Company  was  by  direction  of  the 
department,  as  this  direction  pertained  merely  to  the  efficiency  of  the 
service,  and  not  to  the  contract  for  payment. 
2.  Post  Office  «=»21(4) — Compensation  fob  Cabbtinq  Mails — Rights  as  Be- 
tween Carbiebs. 

The  rule  that  a  contract  to  pay  cannot  be  implied  against  one  who 
receives  the  benefit,  where  he  has  had  no  opportunity  to  elect,  did  not 
apply,  since,  while  the  department  ordered  the  carrying  of  the  mail  by 
the  P.  Company,  and  the  W.  Company  had  no  election  in  the  specific 
thing,  yet  it  voluntarily  made  the  contract  by  which  it  put  the  P.  Company 
in  a  position  to  be  subject  to  the  order,  and  voluntarily  participated  in 
presenting  to  the  department  the  weights  of  the  mail  in  question  as  a 
part  of  the  basis  of  its  comi)ensation,  and  voluntarily  received  such 
compensation  from  the  department. 

3w  Post  Office  ^=»21(4)~-Compensation  fob  Cabbting  Mails — Rights  as 
Between  Cabbiebs. 

As  the  W.  Company  expressly  admitted  the  right  of  the  P.  Company  to 
the  mail  car  pay,  there  was  no  room  for  the  inference  that  the  services 
were  Intended  to  be  gratuitous,  as  there  was  no  substantial  difference 
between  the  two  classes  of  compensation. 

4.  Railboads  ^=»208 — Receivebs — Expenditubes — "Tbaffio   Balance." 

The  receivers  of  the  W.  Company  were  authorized  to  pay  such  com- 
pensation to  the  P.  Company  by  the  order  appointing  them  and  authoriz- 
ing them  to  pay  all  ticket,  traffic,  and  car  mileage  balances,  etc.,  due  or 
coming  due  to  connecting  or  other  railroads,  since,  while  the  amount  in- 
volved was  not  a  "traffic  balance,"  in  the  strictest  and  most  common  use 
of  that  phrase,  it  coiild  not  be  substantially  distinguished  therefrom. 

5.  Railboads  ^=»213 — Receivebs — Pbebentation  of  Claims — ^Ancillabt  Pbo- 

CEEDINGa 

Where  receivers  were  appointed  for  the  W.  Company  in  Missouri,  and 
an  ancillary  bill  filed  in  the  Eastern  district  of  Michigan,  on  which  the 
same  receivers  were  appointed,  the  claim  of  the  P.  Company  should  be 
presented  to  the  Michigan  court,  within  whose  territory  the  operations 
giving  rise  to  the  indebtedness  occurred,  if  that  court  was  independently 
administering  the  property  in  its  Jurisdiction,  and  was  in  a  position  to 
subject  the  property  in  Michigan  to  its  decree,  but  otherwise  the  appli- 
cation should  be  made  in  Missouri. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan ;  Arthur  J.  Tuttle,  Judge. 

Suit  by  the  Equitable  Trust  Company  of  New  York,  trustee,  against 
the  Wabash  Railroad  Company  and  another,  in  which  William  K.  Bix- 
by  and  another  were  appointed  receivers  of  such  railroad,  and  in  which 
Frank  W.  Blair  and  others,  receivers  of  the  Pere  Marquette  Railroad 
Company  filed  an  intervening  petition  against  the  Wabash  receivers. 
From  an  order  requiring  the  Wabash  receivers  to  pay  the  claim  of 
the  intervening  petitioners,  the  Wabash  receivers  appeal.    Affirmed. 

N.  S.  Brown,  of  St.  Louis,  Mo.,  for  appellants. 
John  C.  Bills,  of  Detroit,  Mich.,  for  appellees. 

Receivers  were  appointed  for  the  Wabash  Railroad  Company  In  a  nfortgage 
foreclosure  suit  in  the  Tnited  States  District  Court  at  St  Louis,  and  since 
part  of  the  railroad  lay  in  the  Eastern  district  of  Michigan  an  ancillary  bill 
was  filed  in  that  district,  and  the  court  therein  appointed  as  receivers  the 
same  persons  theretofore  appointed  in  Missouri,  which  appointment  had  been 
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made  December  21.  1911.  The  District  Ckmrt  for  the  Eastern  District  of 
Michigan  also  duly  appointed  receivers  for  the  Pere  Marquette  Railroad  Com- 
pany. In  May,  1914,  the  Pere  Marquette  receivers  filed  an  intervening  peti- 
tion in  the  ancillary  suit  in  which  the  Michigan  appointment  of  receivers  for 
the  Wabash  had  been  made,  and  thereby  the  Pere  Marquette  receivers  asked 
that  the  Wabash  receivers  be  directed  to  pay  over  certain  sums  which  the 
Wabash  and  its  receivers  had  received  trout  the  Post  Office  Department  tor 
carrying  the  mails,  and  whi<ai  it  was  claimed  equitably  belonged  to  the  Pere 
Marquette  receivers.  By  the  pleadings  and  upon  a  hearing  before  a  special 
master,  to  whom  the  issue  was  referred,  the  following  facts  appeared: 

The  Pere  Marquette,  running  northwesterly  from  Toledo,  did  not  reach 
Detroit.  The  Wabash,  running  southwesterly  from  Detroit,  did  not  reach 
Toledo.  The  two  roads  intersected  at  Romulus.  In  1904  the  Pere  Marquette 
made  an  arrangement  with  the  Wabash  (put  into  a  fomMil  written  cwitract 
in  1910)  by  wlilch  the  Pere  Marquette  was  permitted  to  run  its  complete  pas- 
senger trains,  including  mail  and  express  cars,  between  Romulus  and  Detroit 
over  the  Wabash  tracks,  and  it  paid  therefor  to  the  Wabash  compensation 
upon  an  agreed  trackage  basis — all  the  revenue  belonging  to  the  Pere  Mar- 
quette. There  was  an  establis^ied  mail  route  over  the  Wabash  tracks  from 
Detroit  to  Chicago.  The  compensation  which  was  received  by  the  Wabash 
was  fixed  at  the  beginning  of  each  four-year  period  by  weighing  all  the  mail 
transported  over  any  part  of  this  route.  The  Pere  Marquette  (under  an  ar- 
rangement with  the  Cincinnati,  Hamilton  &  Dayton,  running  fr<Mn  Toledo  to 
Cincinnati)  was  carrying  as  far  as  Toledo  through  mails  from  Detroit  to  Cin- 
cinnati, and  used  therefor  the  Wabash  tracks  from  Detroit  to  Romulus.  Such 
Detroit-Cincinnati  mail,  passing  over  part  of  the  Detrolt-<2!hicago  route,  was 
weighed  as  a  part  of  that  which  fixed  the  basis  of  compensation  to  the  Wa- 
bash for  the  Detroit-Chicago  route;  and  accordingly  the  compensation  for 
carrying  this  CJincinnati  mall  between  Detroit  and  Romulus  was  paid  by  the 
Post  Office  Department  to  the  Wabash.  The  compensation  so  paid  Included 
as  well  charges  for  the  use  of  mall  cars  furnished  to  the  aepartment  for  its 
use  as  railroad  post  offices  and  for  the  hauling  of  such  cars.  The  compensa- 
tion for  such  hauling  and  that  for  the  carrying  of  the  mall  measured  by 
weight  were  always  separately  computed  and  paid. 

After  the  beginning  of  this  arrangement,  the  question  whether  this  com- 
pensation so  earned  by  the  Pere  Marquette,  and  received  by  the  Wabash, 
should  be  retained  by  the  latter  or  turned  over  to  the  former  was  overloc*ed. 
In  Decenrber,  1905,  the  manager  of  the  Pere  Marquette  wrote  to  the  presi- 
dent of  the  Wabash,  reciting  the  situation,  and  saying :  "We  are,  as  you  know, 
operating  our  trains  over  your  line  Romulus  to  Delray  [a  Detroit  suburb]  on 
a  trackage  arrangement  and  of  course  we  are  entitled  to  all  the  revenue. 
Will  you  kindly  authorize  us  to  nrake  bill  against  your  company  for  the 
amount  paid  to  your  company  by  the  government  which  should  have  been 
paid  to  the  Pere  Marquette,  that  is  $1,713.60 r'  To  this,  March  28,  1906.  the 
president  of  the  Wabash  replied :  *'We  have  concluded  that  we  should  refund 
to  you  the  amount  we  receive  from  the  Post  Office  Department  for  mail  com- 
pensation, and  I  have  given  instructions  to  have  a  voucher  prepared  in  your 
favor  covering  the  amount  received  up  to  December  31,  1905,  via.  $1,713.60, 
and  to  have  voucher  made  in  your  favor  quarterly  hereafter  as  long  as  you 
pay  us  for  trackage  under  the  old  arrangement"  This  demand  and  payment 
in  fact  covered  only  the  amounts  paid  for  railway  mall  cars,  since  the  pay- 
ment of  compensation  by  weight  did  not  confmence  until  the  beginning  of  the 
next  four-year  period,  viz.  July  1,  1907. 

The  mail  car  compensation  received  by  the  Wabash  has  been  continually 
paid  over  to  the  Pere  Marquette,  and  no  question  concerning  the  same  now 
exists.  After  the  weight  payments  began,  in  July,  1907,  the  Pere  Marquette 
officials  made  no  claim  against  the  Wabash  for  any  part  theiieof,  but  appar- 
ently assumed,  without  looking  into  the  nmtter,  that  the  pajrments  being 
made  by  the  Wabash  covered  all  the  compensation  the  Wabash  was  receiving 
but  which  the  Pere  Marquette  had  earned.  After  the  Pere  Marquette  receiv- 
ers were  appointed,  they  discovered  in  1912  that  such  mail  compensation  paid 
and  received  on  the  weight  basis  had  not  been  turned  over,  and  they  made 
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demand  therefor  on  the  Wabash  receivers.    The  demand  was  refused,  and 
this  petition  was  filed. 

The  theory  qf  the  petition  was  that  the  moneys  in  question  were  received 
by  the  Wabash  for  the  use  and  benefit  of  the  Pere  Marquette.  The  answer  of 
the  Wabash  receivers  denied  liability,  and  set  up  that  it  was  the  imt)eratlve 
duty  of  the  Pere  Marquette,  if  it  desired  to  receive  any  of  this  mail  compen- 
sation, to  proceed  in  the  manner  pointed  out  by  the  post  office  regulations  for 
the  establishment  of  a  "lap  route,''  which  would  authorize  payment  to  be 
made  by  the  department  directly  to  the  Pere  Marquette.  The  special  master, 
after  finding  the  facts  in  detail  found,  as  conclusions  of  law,  that  there  .was  no 
implied  contract,  but  that  there  was  a  liability  as  for  money  had  and  receiv- 
ed; that  the  money  was  owing  to  the  Pere  Marquette,  and  not  to  the  Cin- 
cinnati, Hamilton  &  Dayton ;  and  tSat  the  claim  was  within  the  class  which 
the  order  appointing  the  Wabash  ancillary  receivers  directed  them  to  pay, 
part  of  it  as  a  preferred  claim,  and  part  of  it  as  an  expense  of  operation. 
These  defenses  have  been  treated  by  all  parties  as  properly  Involved,  and  are 
the  only  ones  argued  in  this  court  On  exceptions  to  the  report,  the  District 
Court  sustained  the  special  master,  and  an  order  was  entered  that  the  Wa- 
bash receivers  forthwith  pay  to  the  Pere  Marquette  receivers  the  whole  sum 
clain^ed,  with  interest 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  Both 
the  special  master  and  the  District  Judge  put  the  liability  of  the  Wa- 
bash on  the  ground  of  an  equitable  obligation  which  made  the  money 
received  by  tiie  Wabash  "money  paid  for  the  use  and  benefit  of"  the 
Pere  Marquette.  Elaborate  arguments  are  presented  to  us  both  in  sup- 
port of  and  against  this  theory ;  but  we  do  not  believe  it  necessary  to 
decide  that  issue. 

[1]  .Both  tribunals  have  rejected  the  theory  of  implied  contract  be- 
cause they  thought  the  services  of  the  Pere  Marquette  were  not  render- 
ed to  or  for  the  Wabash,  or  in  discharge  of  any  obligation  of  the  Wa- 
bash, but  were  rather  rendered  directly  to  the  department  and  at  its  re- 
quest— so  that  the  promise  to  pay  would  be  implied,  if  at  all,  against  the 
government  and  not  against  the  Wabash.  This  conclusion  rightly  fol- 
lows from  the  grounds  so  assimied ;  but  we  think  the  premise  is  wrong. 
This  Cincinnati  mail  from  Detroit  and  as  far  as  Romulus  was  a  part 
of  that  covered  by  the  contract  between  the  Wabash  and  the  depart- 
ment for  the  Detroit-Chicago  route.  Under  the  contract  between  the 
Wabash  and  the  department,  as  the  matter  existed  in  1904,  it  would 
have  been  the  duty  of  the  Wabash  to  carry  this  mail  itself,  on  its  own 
trains,  as  far  as  Romulus,  if  it  had  been  so  directed,  and  without  any 
additional  compensation.  By  virtue  of  the  weighing  done  in  1907,  a 
duty  to  pay  extra  compensation  for  this  mail  was  recognized  and  liq- 
uidated, but  it  was  recognized  as  a  duty  to  the  Wabash,  and  the  agreed 
price  was  continually  paid  to  the  Wabsish.  So  far  as  concerns  the  pay- 
ing of  compensation,  it  was  immaterial  to  the  department  whether  the 
work  was  performed  by  the  Wabash  or  by  some  lessee  on  the  Wabash 
rails.  The  special  direction  that  this  mail  be  carried  by  the  Pere  Mar- 
quette pertained  to  the  efficiency  of  the  service  and  not  to  the  contract 
for  pa)mient.  After  the  weighing  period  of  1907,  if  not  before,  there  is 
fair  analogy  to  a  case  where  the  owner  of  property  has  agreed  with 
one  general  contractor  that  certain  work  shall  be  done,  but  has  reserved 
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the  right  to  direct  that  particular  portions  of  the  work  shall  be  done 
by  particular  subcontractors,  as  might  be  determined  with  reference  to 
the  convenience  of  work  that  the  same  subcontractor  might  be  else- 
where doing  for  the  same  owner. 

In  view  of  the  whole  situation,  we  think  it  quite  right  to  say  that 
these  services  were  performed  by  the  Pere  Marquette  in  discharge  of 
an  underlying  liability  of  the  Wabash,  and  substantially  for  the  use 
and  benefit  of  the  Wabash,  that  the  services  were  accepted  by  the 
Wabash,  and  that  it  received  the  benefit  thereof,  viz.  the  sums  of 
money  paid  to  it  on  this  account.  Here  we  find  all  the  elements  of  an 
implied  contract. 

[2]  It  it  said  that  a  contract  to  pay  therefor  will  not  be  implied 
against  one  who  receives  the  benefit  unless  he  had  an  opportunity  to 
elect,  and  that  a  man  cannot  be  forced  to  pay  for  what  he  has  had  no 
chance  to  refuse.  Zottman  v.  San  Francisco,  20  Cal.  %,  81  Am,  Dec. 
96.  This  may  be  conceded  as  a  general  rule,  but  it  will  not  control  in 
this  case.  It  is  true  that  the  department  directed  the  Pere  Marquette 
to  carry  this  mail,  and  that  the  Wabash  had  no  election  in  the  specific 
thing;  but  it  had  voluntarily  made  the  contract  by  which  it  had  put 
the  Pere  Marquette  in  a  position  to  be  subject  to  this  order,  and  out  of 
which  this  order  might  have  been  anticipated,  it  had  voluntarily  par- 
ticipated in  presentine  to  the  department  the  weights  of  this  mail  car- 
ried over  this  section  of  its  Detroit-Chicago  route  as  a  part  of  the  basis 
of  its  compensation  for  that  route,  and  it  had  voluntarily  collected  and 
received  from  the  department  this  very  compensation.  The  case  is 
quite  barren  of  the  element  of  compelling  a  man  to  |>ay  for  something 
which  has  come  to  him  against  his  will,  or  not  as  the  natural  result  of 
his  own  actions. 

[3]  There  is  no  room  for  any  inference  that  the  services  were  in- 
intended  to  be  gratuitous.  When  another  branch  of  the  same  subject- 
matter — the  mail  car  pay— came  to  the  attention  of  the  parties,  the 
Pere  Marquette  demanded  that  such  pay  be  turned  over,  and  the  Wa- 
bash expressly  admitted  that  the  demand  was  rightful  and  promised  to 
comply;  and  it  has  continually  performed  this  promise.  There  is  no 
substantial  distinction  between  the  mail  car  pay  and  the  weighed  mail 
pay ;  and,  when  the  latter  subsequently  came  into  existence,  to  say  that 
there  was  an  intention  for  the  Pere  Marquette  to  perform  the  service 
and  for  the  Wabash  to  get  and  keep  the  pay,  is  inconsistent  with  the  ac- 
tion of  both  parties. 

It  appears  that  the  entire  running  of  trains  by  the  Pere  Marquette 
between  Detroit  apd  Toledo  was  pursuant  to  a  contract  between  the 
Pere  Marquette  and  the  Cincinnati,  Hamilton  &  Dayton,  to  enable 
the  latter  to  get  its  Cincinnati-Toledo  cars  through  to  Detriot,  and  by 
which  contract  the  Cincinnati,  Hamilton  &  Dayton  paid  to  the  Pere 
Marquette  a  stated  monthly  compensation  and  was  entitled  to  all  the 
net  revenue.  Objection  was  made  to  allowing  the  Pere  Marquette  re- 
ceivers to  recover  as  for  money  received  by  the  Wabash  for  their  use 
and  benefit,  because,  it  was  said,  they  were  not  the  real  beneficiaries, 
since  as  between  themselves  and  the  Cincinnati,  Hamilton  &  Dayton, 
the  fund  in  question  equitably  belonged  wholly  to  the  latter.  Counsel 
conceded  that  this  objection  would  not  have  force  if  the  obligation  of 
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the  Wabash  to  pay  the  Pere  Marquette  rested  on  contract  between 
them ;  and  as  we  have  adopted  and  approved  the  theory  of  an  implied 
contract,  this  matter  need  not  be  considered. 

[4]  At  the  time  the  Wabash  receivers  were  appointed,  $10,025.63 
of  the  sum  awarded  below  had  accrued,  and,  according  to  the  view 
which  we  have  taken,  was  then  a  debt  from  the  Wabash  to  the  Pere 
Marquette.  The  Wabash  receivers  claim  that  this  was  only  an  ordi- 
nary contract  debt,  and  that  they  should  not  have  been  directed  to  pay 
it  preferentially.  The  order  made  by  the  District  Court  for  the  East- 
em  District  of  Missouri,  apparently  in  connection  with  the  appoint- 
ment of  receivers,  said : 

"Said  receivers  are  liereby  autliorized  and  directed  from  time  to  time,  out 
of  the  foods  coming  into  their  hands,  to  pay  ♦  ♦  ♦  all  ticket,  traffic  and 
car  mileage  balances,  car  per  diem  and  amounts  for  car  and  equipment  re- 
pairs, which  are  due  or  may  become  due  to  connecting  or  other  rail- 
roads.   ♦    ♦    ♦»» 

We  think  this  order  clearly  covered  this  debt.  It  was  not  only  an 
authority,  but  a  direction,  to  the  receivers  to  pay  it  out  of  income.  It 
is  true,  as  urged,  that  the  amount  was  not  a  traffic  balance  in  the  strict- 
est and  most  common  use  of  that  phrase,  but  it  cannot  be  substantially 
distinguished  therefrom.  If  the  Pere  Marquette  had  carried  Chicago 
freight  from  Detroit  to  Romulus  and  there  delivered  it  to  the  Wabash, 
which  had  collected  the  freight  money  at  destination,  the  division  com- 
ing to  the  Pere  Marquette  would  have  been  on  one  side  of  the  account 
in  striking  the  typical  traffic  balance.  For  the  purposes  of  these  trains 
the  rails  from  Etetroit  to  Romulus  were  Pere  Marquette  rails.  The 
Wabash  collected  the  entire  contract  price  for  carrying  all  the  mail 
hauled  gver  any  portion  of  the  Detroit-Chicago  route,  but  part  of  the 
mail  paid  for  was  hauled  part  of  the  way  by  the  Pere  Marquette.  Not 
only  does  the  language  used  fairly  cover  the  situation,  but  we  find  facts 
which  would  naturally  and  rightly  give  rise  to  this  direction,  thus 
specifically  interpreted.  Connecting  railroads  have  current  accounts, 
back  and  forth,  covering  traffic,  car  mileage,  etc.;  one  side  is  offset 
against  the  other  side ;  one  side  is  due  to  the  railroad  going  into  receiv- 
ership, and  will  be  withheld  unless  the  receiver  will  recognize  and  pay 
the  correlative  indebtedness.  In  this  very  case  the  Pere  Marquette  was 
becoming  currently  indebted  to  the  Wabash  upon  the  trackage  contract, 
and  the  Wabash  did  in  fact  sometimes  withhold  payments  of  the  rail- 
way mail  car  compensation  until  the  Pere  Marquette  paid  the  trackage 
rental.  Both  of  the  two  subject-matters  were  not  only  in  fact,  but 
were  regarded  by  both  parties  as,  parts  of  one  debit  and  credit  account, 
upon  which  the  balance  might  be  either  way.  The  fact  that  by  mutual 
mistake  the  item  of  compensation  for  the  weighed  mail  was  being  omit- 
ted from  the  accounts  as  currently  stated  can  make  no  difference  in 
the  interpretation  of  the  order. 

It  was  also  urged  below,  and  is  insisted  here,  that  a  debt  of  this 
kind  could  not  be  permitted  to  displace  the  security  of  the  bondholders 
whose  mortgage  was  underlying.  The  District  Judge  did  not  express- 
ly pass  upon  this  question.  The  record  is  insufficient  to  inform  us 
whether  the  debt  can  be  paid  out  of  income,  or  whether  resort  to  the 
body  of  the  property  is  necessary.     If  it  is  claimed  that  such  resort 
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Will  be  necessary,  and  that  the  mortgagees  will  therefore  be  prejudiced, 
we  think  the  burden  is  on  the  Wabash  receivers  to  bring  tiiis  fact  to 
the  attention  of  the  court  and  take  its  further  direction. 

[5]  Since  this  indebtedness  of  $10,025.63  was  the  result  of  opera- 
tions upon  that  part  of  the  Wabash  road  within  the  Michigan  jurisdic- 
tion, we  think  the  application  should  be  made  to  the  court  below,  if  it 
is  independently  administering  the  property  in  its  jurisdiction,  and  if  it 
may  be  in  a  position  to  subject  the,  body  of  the  property  in  Michigan 
to  its  decree ;  otherwise,  the  application  should  be  to  the  District  Court 
in  Missouri. 

The  order  below  is  affirmed,  without  prejudice  to  further  proceedings 
in  accordance  with  this  opinion. 


(244  Fed.  72) 

LANDERS  V.  ERIE  B.  GO. 

(Glrcalt  Court  of  Appeals,  Sixth  Circuit    June  19,  1917.) 

No.  2945. 

L  Railroads  ^=»330(2)-— Crossing  Accidents— Gates. 

WhUe  the  fact  that  gates  intended  to  protect  travelers  at  a  railroad 
crossing  were  open  reUeves  a  traveler  of  the  imperative  duty  to  stop, 
look,  and  listen  before  going  upon  the  tracks,  and  usually  makes  the  ques- 
tion of  his  contributory  negligence  one  for  the  Jury,  a  traveler  is,  though 
the  gates  be  open,  obliged  to  continue  to  exercise  the  ordinary  care  a 
reasonfibly  prudent  man  would  for  his  self -protection. 

2.  Railboads  ^=»330(2) — Crossing  Accidents — ^Nbgligbncb. 

Deceased,  who  followed  two  other  travelers  on  foot,  entered  a  railroad 
crossing  at  which  he  had  an  unobstructed  view  to  the  left  down  the  west 
track  for  more  than  500  feet  when  the  gates  were  open.  Before  deceased 
and  the  others  could  pass,  the  gates  were  lowered,  and  the  two  pedestrians 
in  front  left  tiiie  sidewalk  and  went  diagonally  north  to  pass  between  the 
gates  at  about  the  center  of  the  street.  Deceased  followed  them,  being 
only  a  few  feet  behind,  and  was  struck  and  killed  by  a  switch  engine  ap- 
proaching on  the  west  track.  Had  he  looked,  deceased  undoubtedly  could 
have  seen  tbm  engine,  and  the  fact  that  he  veered  showed  that  he  knew 
the  gates  had  been  closed.  Held,  that  as  the  engine  was  equipped  with 
lights,  and  all  the  bystanders  heard  it,  deceased  must  be  deemed  guilty 
of  negligence. 

3.  Railroads  ^=»3dO(2)— Crossing  AooiDEifTe — ^Nbguobncx. 

In  such  case,  deceased  cannot  be  deemed  free  from  contributory  negli- 
gence on  the  theory  that  the  entire  zone  between  the  two  gates  was  a  place 
of  danger,  and  that  he  was  Justified  in  going  forward  to  get  out  of  it,  for 
the  tracks  were  straight,  and  he  could  readily  have  seen  the  approadi- 
ing  engine  and  avoided  it. 

4.  Railroads  ^=»324(1) — Crossing  Accidents— Contributory  Negligence. 

In  su<ii  case,  deceased  could  not  be  deemed  free  from  contributory  neg- 
ligence on  the  ground  that  trains  on  the  west  tra<^  habitually  came  from 
a  direction  opposite  that  from  which  came  the  switch  engine  that  ran 
down  deceased. 
h,  Railroads  ^=>346(3) — Crossing  Accidents— Contributory  Neglioencx. 

In  such  case,  where  deceased  attempted  to  pass  so  close  in  front  of  the 
engine  that  he  did  not  have  more  than  two  seconds  of  tiLm^  the  railroad 
company  cannot  be  held  liable  because,  after  the  accident,  his  shoe  was 
found  wedged  between  the  edge  of  the  crossing  planking  and  the  rail* 

^s»For  other  cases  see  same  topic  ft  KBY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexei 
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on  the  theory  that  the  defect,  which  was  In  the  street,  not  Intended  for 
pedestrians,  constituted  a  trap  In  which  deceased's  foot  caught,  for,  If  his 
foot  was  caught  and  held,  the  Interval  of  time  between  the  catching  and 
the  fatal  collision  was  so  short  that  the  railroad  operatives  could  in  no 
way  have  avoided  it 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio ;  John  H.  Clarke,  Judge. 

Action  by  Jennie  Landers,  administratrix,  against  the  Erie  Railroad 
Company.  There  was  a  judgment  for  defendant,  and  plaintiflf  brings 
error.    Affirmed. 

Britton  S.  Johnson,  of  Kent,  Ohio,  and  Timothy  S.  Hogan,  of  Co- 
lumbus, Ohio,  for  plaintiflf  in  error. 

J.  Paul  Lamb,  of  Cleveland,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  RaintiflF  in  error  was  plaintiflf  below. 
Her  intestate  was  killed  by  defendant's  switch  engine  at  a  highway 
crossing  in  the  village  of  Kent,  Ohio.  The  trial  court  directed  a  verdict 
for  defendant,  on  the  ground  of  contributory  negligence.  Landers,  the 
man  killed,  was  under  no  contract  relationship  with  the  railroad. 

The  accident  happened  about  9  o'clock,  p.  m.,  on  April  22d.  Landers 
was  on  foot,  going  west.  There  were  two  north  and  south  railroad 
tracks,  constituting  the  double  track  of  the  main  line.  The  crossing 
was  protected  on  both  sides  by  gates,  and  supplementary  arms  from 
these  gates  barred  the  sidewalk  passage.  Landers  lived  in  town  and 
was  familiar  with  the  situation.  As  Landers  approached  the  crossing, 
there  were  obstructions  to  his  view  toward  the  south ;  but  as  he  passed 
these  obstructions,  and  came  near  the  east  rail  of  the  east  track,  he 
had  a  clear  view  to  the  left  down  the  west  track  for  500  feet.  The 
switch  engine  which  struck  him  approached  on  the  west  track  from 
the  south,  running  backward.  A  party  of  three  undertook  this  crossing ; 
Landers  was  a  stranger  to  the  other  two,  and  was  walking  from  6  to 
10  feet  behind  them.  As  they  all  approached  and  crossed  the  location 
of  the  east  gate,  that  gate  was  open,  and  a  street  car  had  just  come 
across  from  the  west.  Either  then  or  just  before,  the  west  gates  closed. 
They  were  certainly  closed  as  early  as  the  time  when  the  two  men 
ahead  were  approaching  the  west  track  and  Landers  was  upon  the 
east  track.  The  two  men  left  the  sidewalk  and  went  diagonally  north, 
in  order  to  pass  between  the  west  gates  at  about  the  center  of  the 
street.  They  saw  the  engine  coming,  knew  that  they  had  scant  time  to 
get  across,  and  they  did  barely  do  so.  Just  as  they  were  upon  or  en- 
tering upon  the  west  track,  they  looked  back  and  saw  Landers  follow- 
ing them  on  the  same  diagonal  path  and  only  a  few  feet  behind  them. 
After  the  engine  passed,  they  did  not  see  him,  and  investigation  dis- 
closed his  body  30  or  40  feet  north,  where  it  had  been  dragged  by  the 
engine  after  he  was  hit. 

[1]  It  is  accepted  by  this  court,  as  the  rule  of  such  a  situation  in 
Ohio,  that  open  gates  operate  materially  to  lessen  the  degree  of  care 
otherwise  incumbent  upon  persons  about  to  cross  a  railroad ;  that  there 
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IS  then,  on  the  part  of  the  traveler,  no  imperative  duty  to  stop  and  look 
and  listen  before  going  upon  the  tracks,  and  that  the  question  of  his 
contributory  negligence  will  usually  be  for  the  jury;  but  that  he  is, 
nevertheless,  obliged  to  continue  to  exercise  such  ordinary  care  as  a 
reasonably  prudent  man  would  do  for  his  self-protection.  Blount  v. 
Railway  (C.  C.  A.  6)  61  Fed.  375,  378,  9  C.  C.  A.  526;  B.  &  O.  R.  R. 
V.  Anderson  (C.  C.  A.  6)  75  Fed.  811,  22  C.  C.  A.  415;  Erie  Co.  v. 
Schultz  (C.  C.  A.  6)  183  Fed.  673,  675,  676,  106  C.  C.  A.  23. 

[2]  The  proper  application  of  this  rule  does  not  cover  circum- 
stances, such  as  are  here  involved,  far  enough  to  prevent  an  inevitable 
inference  of  negligence.  Not  only  was  Landers  on  foot  (an  important 
matter  as  affecting  both  looking  and  listening),  but  before  he  came  into 
the  actual  danger  zone  the  west  gate  was  lowered,  and  undoubtedly 
he  saw  it  and  started  to  "go  around.  From  that  time  on  anything  in  the 
nature  of  an  invitation  to  cross  ceased,  Landers  had  notice  that  some- 
thing was  coming,  and  if  he  stepped  upon  the  west  track  without  look- 
ing in  both  directions  his  act  would  clearly  be  negligence.  There  is  no 
escape  from  the  conclusion  that  he  did  go  upon  the  track,  intending  to 
cross  it,  and  while  the  approaching  engine  was  within  a  few  feet ;  nor 
from  the  inference  that,  if  he  looked  towards  the  south,  he  saw 
it.  Plaintiff's  witnesses  state  the  distance  of  the  engine  from  Lan- 
ders, when  he  stepped  on  the  track,  as  low  as  4  feet,  but  to  consider  it  20 
or  25  feet  is  to  give  the  benefit  of  every  doubt,  and  this  means  not  more 
than  two  seconds  of  time.  The  night  was  not  dark,  the  tender  carried 
a  light,  and  every  one  of  the  five  or  six  bystanders,  plaintiff's  wit- 
nesses, saw  the  engine  coming,  from  some  distance  away  until  the  acci- 
dent. All  of  them  heard  either  the  noise  of  its  wheels  or  the  bell  ring- 
ing. We  think  all  reasonable  minds  must  agree,  either  that  Landers 
did  not  look  in  this  direction,  or  else  that,  if  he  did  look,  he  misjudged 
the  distance,  and  thought  he  could  get  across  ahead  of  the  engine.  In 
either  event  and  upon  most  familiar  principles  he  was  negligent. 

[3]  It  is  argued  that  the  entire  zone  between  the  two  gates  is  a  place 
of  danger,  and  that,  since  he  entered  this  zone  without  fault  on  his 
part,  he  is  not  to  be  blamed  for  what  he  did  in  trying  to  get  out  of  it. 
This  proposition  cannot  be  accepted  broadly  enough  to  reach  this  situ- 
ation. It  is  easy  to  suggest  circumstances  where  the  closing  of  gates 
while  the  traveler  was  between  them  would  excuse  conduct  on  his  part 
otherwise  very  negligent ;  but  here  the  tracks  were  straight  in  both  di- 
rections, there  was  no  otiher  engine  passing,  nor  any  distracting  noise, 
a  man  on  foot  could  see  that  nothing  was  approaching  from  either  di- 
rection upon  the  east  track,  and  could  almost  instantly  step  back  and 
around  or  under  the  east  gates,  if  they  were  then  closed.  These  facts 
cannot  furnish  a  sufficient  excuse  for  going  upon  and  trying  to  cross 
the  west  track  without  looking,  or  for  deliberately  hastening  across  so 
closely  in  front  of  the  engine,  if  in  fact  he  saw  it  coming. 

[4]  It  is  also  said  that  trains  on  the  west  track  customarily  came 
from  the  north,  and  that  Landers,  therefore,  would  not  naturally  have 
expected  anything  from  the  south.  This  does  not  excuse,  unless  we 
go  to  the  extent  of  saying  that,  for  this  reason,  he  was  not  bound  to 
pay  the  slightest  attention  to  the  south,  from  which  direction  the  engine 
was  coming  and  was  almost  upon  him ;  and  this  cannot  be  said. 
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[5]  There  was  also  evidence  from  which  plaintiff  claims  the  jury 
would  have  had  a  right  to  infer  that,  as  he  was  crossing  the  track, 
Landers'  foot  was  caught  and  held  in  a  hole  in  the  planking,  which 
defect  defendant  had  negligently  allowed  to  continue.  It  appears  that, 
in  the  central  part  of  the  highway  crossing,  there  was  planking  between 
the  rails ;  that,  at  one  spot,  the  edge  of  die  planking  next  to  the  rail 
had  worn  away  so  that  for  the  length  of  a  foot  or  two  there  was  a 
distance  of  3  or  4  inches  between  the  rail  and  the  plank,  along  the 
inside  of  the  rail,  and  where  there  necessarily  was  some  space  for  the 
travel  of  the  wheel  flange,  and  that,  immediately  after  tiie  accident, 
lyanders'  right  shoe,  unbuttoned,  was  found  so  forced  into  this  de- 
pression that  it  was  removed  with  difficulty.  Whether  this  defect  in  the 
part  of  the  crossing  intended  for  vehicles  could,  under  the  evidence 
here,  rightly  be  thought  to  imply  negligence  on  the  part  of  the  railroad 
as  against  Landers,  who  had  left  the  sidewalk  and  was  going  out 
around  the  end  of  the  gate  in  the  roadway,  is  not  clear ;  but,  in  view 
of  the  meagemess  of  the  testimony  concerning  its  exact  character,  we 
prefer  to  assume  that  plaintiflF  is  right  in  this  contention,  and  also  to 
assume — although  this  comes  near  to  being  only  surmise — that  Lan- 
ders' shoe  was  caught  in  this  hole  before  he  was  struck,  rather  than 
afterwards  pressed  in  by  the  flange  of  the  wheel.  Based  on  these 
premises,  plaintiflF  urges  that  the  effect  of  Landers'  contributory  neg- 
ligence is  thereby  obviated,  or  perhaps  that  there  is  afforded  thereby 
some  reason  for  doubting  the  existence  of  contributory  negligence. 
We  cannot  see  that  either  of  these  conclusions  can  be  drawn  from  the 
premises.  If  the  traveler  starts  across  the  track  far  enough  ahead 
of  the  oncoming  engine  so  that  there  may  be  reasonable  doubt  of  his 
great  carelessness,  the  fact  that  his  foot  becomes  caught  in  a  defect 
is  of  evidential  force  in  disputing  the  inference  of  negligence  other- 
wise tending  to  arise  from  his  failure  to  get  across  successfully ;  but 
where,  as  here,  his  action  in  trying  to  cross  would  raise  an  indisputable 
presumption  of  .negligence,  if  the  path  were  smooth  and  perfect,  that 
presumption  cannot  become  disputable  because  the  path  turns  out  to 
be  defective. 

It  is  doubtless  true  that  there  are  circumstances  where  the  existence 
of  a  defect  in  the  crossing,  which  caught  a  traveler  who  had  negli- 
gently attempted  to  cross,  and  held  him  until  he  was  hit,  would  serve 
to  support  a  recovery ;  but  this,  it  would  seem,  must  be  either  because 
the  engineer  was  not  diligent  in  stopping  after  he  saw  the  traveler's 
predicament  (Dickson  v.  Chattanooga  Ry.  &  Light  Co.,  237  Fed.  352, 
150  C.  C.  A.  366),  or  because  the  holding,  in  what  proved  to  be 
the  trap,  was  long  enough  continued  so  that  the  contributory  neg- 
ligence in  attempting  to  cross  might  be  thought  to  have  exhausted  itself, 
and  to  have  been  superseded  by  defendant's  existing  and  continued 
negligence  in  maintaining  the  trap,  so  that  thus  it  might  be  said  that  the 
contributory  negligence  was  no  longer  a  concurrent  cause.  The  cir- 
cumstances of  this  case  lend  no  support  to  this  theory.  If  there  were 
a  catching  and  holding,  they  were  practically  only  instantaneous.  The 
result  was  only  that  which  would  have  followed  almost  any  kind  of 
misstep.  To  say  that  defendant's  maintenance  of  the  defective  cross- 
ing was  a  supervening  or  proximate  cause,  taking  effect  after  the 
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contributory  negligence  had  ceased  to  have  its  normal  consequence, 
would  be  to  substitute  theories  for  facts. 
The  judgment  must  be  affirmed. 


(244  Ted,  76) 

PENNSYLVANIA  R.  CO.  v.  ROGERS. 

(Circuit  C^urt  of  Appeals,  Third  CJlrcuit    June  27,  1917.) 

No.  2206. 

1.  Neolioencb   ^=s>136(9,  26) — Questions   fob  Jubt— Contbibutoet  Nequ- 

OENCE. 

When  the  facts  as  to  a  defendant's  negllgen<»  or  deceased's  ctMitrilNi- 
tory  negligence  are  such  that  all  reasonable  men  nofust  draw  one  condu- 
slon  from  them,  then  It  Is  the  duty  of  the  court  to  peremptorily  Instruct 
the  Jury  to  render  a  verdict  accordingly ;  but  when  there  Is  a  conflict  in 
the  testimony,  such  as  to  warrant  reasonable  men  in  drawing  different 
conclusions,  questions  of  negligence  and  contributory  negUgence  are  i«l- 
marUy  for  the  Jury. 

2.  Carbiebs  €=»320(10),  347(3) — ^Injubies  to  PBOSPEcnvs  Passbngeb— Ques- 

tions FOB  Jubt. 

In  an  action  for  the  death  of  plaintiff's  husband,  plaintiff  testified  that 
he  alighted  from  a  vehicle  and  proceeded  to  a  railroad  station  to  take  a 
train,  having  a  ticket  in  his  pocket;  that  he  went  towards  a  planked 
crossing  provided  by  the  railroad  coinpany  as  the  only  approach  across 
tracks  to  that  side  of  the  station ;  that  as  he  neared  the  crossing  he  stop- 
ped to  let  a  car  pass,  and,  after  it  had  passed,  looked  aroimd  and  then 
walked  upon  the  crossing.  Defendant  Introduced  testimcniy  tending  to 
prove  that  the  accident  happened  23  minutes  before  train  time,  from 
which  it  was  claimed  that  he  was  not  going  to  the  station  to  take  a  train, 
but  to  transact  business,  and  that  he  was  not  walking  on  the  crossiiig, 
but  on  the  roadbed,  from  two  to  four  feet  from  the  crossing,  or  at  least 
had  one  foot  upon  the  roadbed.  It  also  appeared  that  a  watc^iman  at  the 
crossing  gave  hlme  no  warning,  and  that  a  member  of  the  crew  on  the 
car  nearest  him  gave  no  warning  until  almost  at  the  instant  he  was 
struck.  Held,  that  the  court  properly  refused  to  decide  the  questions  of 
negligence  and  contributory  negligence  as  matters  of  law,  as  these  issues 
could  only  be  decided  after  the  Jury  had  determined  deceased's  relation 
to  the  defendant,  and  questions  as  to  the  warning  given,  if  any,  and  its 
sufficiency. 
a  Carbiebs  «=»280(1)— Railboads  «=»358(1),  359(1)— Dbgbkb  of  Cabb  Re- 

QUIBED. 

The  duty  of  a  carrier  to  a  trespasser  on  its  tracks  is  the  duty  to  avoid 
willful  injury ;  Its  duty  to  a  stranger  or  one  crossing  its  tracks  upon  a 
legitimate  errand  to  its  station,  that  of  ordinary  care;  and  its  duty  to  a 
passenger,  care  in  a  high  degree. 

4.  Carriers  «=>247(2)— Relation  of  Passbnoeb  and  Cabbieb— Commence- 

ment. 

The  relation  of  carrier  and  passenger  is  created  by  no  prescribed 
course  of  action,  but  is  evidenced  by  conduct  of  the  person  in  furtherance 
of  his  bona  fide  Intention  to  board  the  carrier's  train,  and  is  comiHete 
when  by  such  conduct  he  reasonably  informs  tJie  carrier  of  that  intenticKi 
and  brings  himself  within  the  carrier's  protection. 

5.  Cabbiers  ^=»28(K1) — ^Injubies  to  Passenoeb— Degbeb  of  Cabe  Requibed. 

When  the  relation  of  carrier  and  passenger  is  established,  either  when 
the  passenger  has  reached  the  carrier's  prenrises,  or  when  he  has  boarded 
its  train,  he  is  entitled  to  receive  from  the  carrier  a  high  measure  ot  care ; 
that  is,  all  the  care  which  the  peculiar  circumstances  of  the  place  and 
occasion  reasonably  require,  which  will  be  increased  and  diminished  ac^ 

^s»For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbared  Dlgaata  *  Indexes 
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cording  as  the  ordinary  liability  to  danger  and  accident  is  increased  and 
diminished  In  the  movement  and  managenvent  of  trains. 
6w  Cabbiebs  €=>325 — ^Injubiss  to  Pabsengebs— Contbibutobt  Negligence— 
Gabe  Requibed. 

In  exacting  of  a  carrier  a  high  measure  of  care  for  the  protection 
of  its  passengers,  the  law  does  not  withdraw  from  the  passenger  all  duty 
to  exercise  care  for  his  own  protection,  but  apportions  between  them  the 
care  which  in  a  given  situation  should  be  exercised,  and  the  degree  of 
care  required  varies  with  the  circumstances. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  John  Rellstab,  Judge. 

Action  by  Lena  M.  Rogers,  administratrix  of  Charles  A.  Rogers, 
deceased,  against  the  Pennsylvania  Railroad  Company.  Judgment  for 
plaintiflF,  and  defendant  brings  error.    Affirmed. 

Theodore  Strong,  of  New  Brunswick,  N.  J.,  for  plaintiff  in  error. 
Wescott  &  Weaver,  of  Camden,  N.  J.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  is  an  action  brought  against  the 
railroad  company  for  negligently  causing  the  death  of  the  plaintiff's 
intestate.  The  verdict  was  for  the  plaintiff;  the  defendant  sued  out 
this  writ. 

Of  the  thirty-two  assignments  of  error  the  defendant  relied  upon 
twenty-three,  presenting  questions,  which,  so  far  as  they  are  substan- 
tial, may  be  classified  as  follows : 

(1)  Whether  the  court  erred  in  refusing  to  direct  a  verdict  for  the 
defendant  on  the  ground  (a)  that  no  negligence  on  its  part  was  proven, 
and  (b)  that  the  intestate  was  guilty  of  contributory  negligence ;  involv- 
ing questions  of  fact  which  the  court  was  asked  to  decide  as  matters  of 
law, 

(2)  Whether  at  the  time  of  his  injury  the  intestate  was  upon  the 
premises  of  the  defendant  (a)  as  a  trespasser,  (b)  as  one  upon  a  legiti- 
mate errand,  or  (c)  as  a  passenger ;  raising  questions  of  law 

(3)  Whether  tiie  court  erred  in  charging  the  jury  as  to  the  measure 
of  care  which  in  these  several  relations  (a)  the  railroad  company  owed 
the  intestate,  and  (b)  the  intestate  owed  himself. 

The  facts  of  the  case  were  sharply  disputed.  The  plaintiff  testified 
that  she  drove  to  Princeton  Junction  with  her  husband ;  that  arriving 
at  a  point  opposite  the  station  he  gave  her  the  reins,  kissed  her  good- 
bye, alighted  and  proceeded  to  the  station  to  take  a  train  to  Asbury 
Park,  having  in  his  pocket  a  ticket  to  that  destination.  She  further 
testified,  that  to  reach  the  station  her  husband  had  to  cross  two  rail- 
road tracks ;  that  he  went  toward  a  planked  crossing  provided  by  the 
railroad  company  as  the  only  approach  for  passengers  to  that  side  of 
the  station;  that  over  these  tracks  several  trains  were  being  shifted; 
that  as  he  neared  the  crossing  he  stopped  a  moment  to  let  a  car  pass, 
and  after  it  had  passed,  he  looked  around  and  then  walked  on  the 
crossing;  that  just  then  another  train  backed  up  and  obscured  her 
view ;  that  she  saw  his  hat  fly  off,  and  later  was  told  that  he  had  been 
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killed.    Another  witness  testified  that  after  the  accident,  blood  stains 
were  found  upon  the  crossing. 

The  defendant  contended  tliat  the  intestate  was  not  a  passenger.  It 
introduced  testimony  tending  to  prove,  first,  that  the  accident  happened 
twenty-three  minutes  before  train  time,  deducing  therefrom  the  infer- 
ence that  the  intestate  was  not  approaching  the  station  to  take  a  train 
but  to  transact  business ;  and  second,  that  in  approaching  the  station  he 
did  not  walk  upon  the  crossing,  but  walked  on  the  roadbed  between 
the  two  tracks  and  was  struck  by  a  train  backing  toward  the  crossing 
when  he  was  from  four  to  two  feet  from  it,  or  when  at  least  he  had 
one  foot  upon  it,  arguing  therefrom  that  he  was  a  trespasser.  D.  L.  & 
W.  R.  R.  Co.  V.  James,  241  Fed.  344,  154  C.  C.  A.  224.  It  further 
appeared  that  one  of  the  crew  of  a  nearby  train  was  temporarily  sta- 
tioned at  the  crossing  as  a  watchman,  but  gave  the  intestate  no  warn- 
ing ;  and  that  on  the  car  nearest  the  intestate  as  the  train  backed  upon 
him  was  one  of  its  crew,  who  gave  him  no  warning  until  at  the  instant 
or  almost  at  the  instant  the  car  struck  him. 

[1,2]  There  thus  appears  a  pronounced  conflict  in  the  testimony 
both  as  to  the  .status  of  the  intestate  when  upon  the  defendant's  prem- 
ises, and  how  and  at  what  point  the  accident  occurred.  We  are  asked, 
notwithstanding  this  conflict,  to  hold  that  the  trial  court  erred  in  sub- 
mitting the  case  to  the  jury.  The  principle  by  which  a  trial  court  is 
controlled  in  withdrawing  a  case  from  the  jury  in  the  presence  of  such 
conflict  of  testimony,  was  considered  by  us  in  Philadelphia  and  Read- 
ing Railway  Co.  v.  Marland,  239  Fed.  1,  152  C.  C.  A.  51,  and  need 
not  be  restated,  except  to  say,  that  when  facts  as  to  the  defendant's 
negligence  or  the  intestate's  contributory  negligence  are  such  that  all 
reasonable  men  must  draw  one  conclusion  from  them,  then  unquestion- 
ably it  is  the  duty  of  the  court  to  peremptorily  instruct  the  jury  to  ren- 
der a  verdict  accordingly.  But  when  there  is  conflict  in  the  testimony 
such  as  to  warrant  reasonable  men  to  draw  diflferent  conclusicwis, 
questions  of  negligence  and  contributory  negligence  are  primarily  for 
the  jury.  Applying  this  well  settled  principle  to  the  vigorously  disput- 
ed facts  of  this  case,  we  are  satisfied  that  the  court  committed  no  error 
in  refusing  to  decide  as  matters  of  law  questions  of  negligence  and 
contributory  negligence,  as  it  is  clear  that  under  the  facts  of  the  case 
these  issues  were  susceptible  of  decision  only  after  certain  facts,  such 
as  the  relation  of  the  intestate  to  the  carrier,  the  warning  given,  if  any, 
and  its  sufficiency,  had  first  been  determined  by  the  jury. 

[3]  This  brings  us  to  the  question  of  the  court's  errors  in  charging 
the  law.  The  defendant's  complaint  seems  to  be  directed  more  to  the 
court's  refusal  to  accept  its  contention  that  the  intestate  was  not  a 
passenger  than  to  the  correctness  of  the  law  as  charged  upon  the  rela- 
tion of  carrier  and  passenger.  But  as  we  have  found  that  the  status 
of  the  intestate  upon  the  defendant's  prenjises  was  purely  a  question  of 
fact,  we  are  concerned  only  with  the  law  as  charged  by  the  court  upon 
the  questions  submitted  to  the  jury.  Of  these  the  fundamental  ques- 
tion was,  whether  the  intestate,  admittedly  being  upon  the  defendant's 
premises,  was  there  as  a  passenger,  a  person  upon  a  legitimate  errand, 
or  as  a  trespasser,  and  not  knowing  in  which  of  these  capacities  the 
jury  might  find  him,  the  court  instructed  the  jury  upon  the  law  as  to 
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each.  In  brief  it  defined  the  duty  of  the  carrier  to  a  trespasser  as  the 
duty  to  avoid  willful  injury;  its  duty  to  a  stranger  or  one  upon  a  legiti- 
mate errand  as  that  of  ordinary  caro;  and  its  duty  to  a  passenger  to  be 
care  in  a  high  degree;  and  directed  the  jury  to  apply  this  law  as  it 
found  the  fact.  We  discern  no  error  in  the  law  as  stated  and  elabo- 
rated by  the  trial  court. 

[4^  5]  The  relation  of  carrier  and  passenger  is  created  by  no  pre- 
scribed course  of  action.  It  is  evidenced  by  conduct  of  the  person  in 
furtherance  of  his  bona  fide  intention  to  board  the  carrier's  train,  and 
is  complete  when  by  that  conduct  he  reasonably  informs  the  carrier  of 
that  intention,  and  brings  himself  within  the  carrier's  protection.  But 
when  t^ie  relation  is  established,  (and  it  may  be  established  when  the 
passenger  has  reached  the  carrier's  premises  quite  as  well  as  when  he 
has  boarded  its  train)  the  passenger  is  entitled  to  receive  from  the  car- 
rier a  high  measure  of  care,  that  is,  all  the  care  which  the  peculiar  cir- 
cumstances of  the  place  and  occasion  reasonably  require,  which  will 
be  increased  and  diminished  according  as  the  ordinary  liability  to  dan- 
ger and  accident  is  increased  and  diminished  in  the  movement  and 
management  of  trains.  MacFeat's  Adm'rs  v.  P.,  W.  &  B.  R.  R.  Co., 
5  Pennewill  (Del.)  52,  66,  62  Atl.  898. 

[8]  In  exacting  of  a  carrier  a  high  measure  of  care  for  the  protec- 
tion of  its  passengers,  varying  in  degree  with  the  danger  of  the  place 
and  occasion,  the  law  does  not  withdraw  from  the  passenger  all  duty 
to  exercise  care  for  his  own  protection,  but  rather  apportions  between 
them  the  care  which  in  a  given  situation  should  be  exercised  to  avoid 
injury.  Thus  in  Jewett  v.  Klein,  27  N.  J.  Eq.  550,  the  Court  of  Errors 
and  Appeals  of  the  State  of  New  Jersey  gave  as  the  carrier's  measure 
of  care  for  a  passenger  about  to  cross  a  track  to  board  a  train  on  the 
next  track  the  very  highest  degree  of  care,  which  included  the  duty 
not  to  move  a  train  upon  the  track  which  the  passenger  was  obliged  to 
cross,  and  also  prescribed  for  the  passenger  relatively  the  lowest  meas- 
ure of  care  by  permitting  him  to  assume  that  the  carrier  would  do  its 
duty,  and  relieving  him  of  his  customary  duty  to  look  for  an  ai>proach- 
ing  train.  The  degree  of  care  required  of  both  carrier  and  passenger 
varies,  as  we  have  said,  with  the  circumstances,  as  where,  in  D.,  L.  & 
W.  R.  R.  Co.  V.  Price,  221  Fed.  848,  137  C.  C.  A.  406  (and  in  this  case, 
if  the  intestate  was  a  passenger),  the  passenger  was  subjected  to  a  les- 
ser danger  than  in  Jewett  v.  Klein  in  crossing  a  track  to  get  to  the 
station  to  board  a  train  on  the  opposite  side.  In  such  cases,  questions 
whether  or  not  the  carrier  was  negligent  and  the  passenger  contribu- 
tively  negligent,  have  been  held  questions  for  the  jury  to  determine  on 
due  consideration  of  the  obligations  of  both  the  carrier  and  the  pas- 
senger, as  they  arise  from  the  peculiar  dangers  of  the  situation.  War- 
ner v.  B.  &  O.  R.  R.  Co.,  168  U.  S.  339,  18  Sup.  Ct.  68,  42  L.  Ed.  491 ; 
Graven  v.  MacLeod,  92  Fed.  846,  35  C.  C.  A.  47;  and  C.  &  O.  Ry. 
Co.  V.  King.  99  Fed.  251,  40  C.  C.  A.  432,  49  L.  R.  A.  102.  This  was 
precisely  what  the  trial  court  instructed  the  jury  in  this  case.  We 
therefore  find  no  error. 

The  judgment  below  is  affirmed. 
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(244  Fed.  80) 

THE  OCEANA. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  25,  1917.) 

No.  261. 

1.  BiABiTiME  Liens  «=»21 — Contract  fob  Condittional  Sale  or  Vessel — Cotb- 

NANT  Against  Liens. 

A  contract  for  the  sale  of  a  vessel  provided  that  until  fully  paid  for 
the  purchaser  should  keep  it  clear  of  liens,  "and  if  any  lien  or  libel  is 
filed  or  asserted  the  same  shall  be  immediately  bonded  by  the  purchaser." 
Held,  that  the  provision  for  bonding  was  not  a  permission  to  create  liensr 
but  one  added  out  of  abundant  caution. 

2.  Mabitihe  Liens  ^=»21 — ^Liens  fob  Refaibs  and  Supplies — ^Fedebal  Stat- 

ute. 

Under  Act  June  23,  1910,  c.  873,  36  Stat  604  (Oomp.  St.  1916,  H  7783- 
7787),  whidi  gives  a  lien  for  repairs,  supplies,  and  other  necessaries  fur- 
nished to  a  vessel  on  order  of  the  owner  or  certain  others,  including  any 
person  intrusted  with  the  management  of  the  vessel  in  the  port  of  supply, 
subject  to  the  exception  that  no  lien  shall  be  conferred  where  '*the  furnish- 
er knew  or  by  the  exercise  of  reasonable  diligence  could  have  asontained** 
that  the  person  ordering  was  without  authority  to  bdnd  the  vessel  there- 
for, one  furnishing  repairs  on  supplies  on  the  order  of  persons  intrusted 
with  the  management  of  the  vessel  is  imder  no  duty  to  seardi  the  records 
to  ascertain  the  ownership  of  the  vessel  or  the  authority  of  such  person. 

3.  Mabitime  Liens  ^=s>21— Liens  fob  Repaibs  and  Supplies— Pubchasbs  bt 

Pebsons  Intbusted  with  Manaoei£ent  of  Vessel. 

The  owner  of  a  steamship  made  a  contract  for  her  conditional  sale, 
providing  that  the  purchaser  should  create  no  liens  thereon  until  final 
payment.  While  the  vessel  was  still  in  the  seller's  yard,  and  before  tor- 
mal  delivery,  agents  of  the  purchaser  were  allowed  to  take  actual  charge, 
and  to  order  repairs  and  supplies  to  fit  her  for  service,  and  after  her 
actual  delivery  and  removal  other  repairs  and  supplies  were  procured,  but 
not  paid  for,  also  with  the  knowledge  of  the  seller,  whidi  afterwards  re- 
took possession  for  breach  of  the  contract.  Held,  that  all  persons  so  fur- 
nishing repairs  and  suppUes,  whether  before  or  after  formal  delivery  of 
the  vessel,  without  knowledge  or  notice  of  the  contract  of  sale^  were 
entitled  to  liens  therefor. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Consolidated  suits  in  admiralty  to  enforce  maritime  liens  against  the 
steamship  Oceana ;  the  Morse  Dry  Dock  &  Repair  Company,  claimant 
Decree  for  certain  of  the  libelants,  and  claimant  and  the  Kniffin  & 
Demarest  Company  appeal.    Modified  and  affirmed. 

For  opinion  below,  see  233  Fed.  139. 

Macklin,  Brown  &  Purdy,  of  New  York  City  (Pierre  M.  Brown, 
of  New  York  City,  of  counsel),  for  appellant  claimant 

Ralph  James  M.  Bullowa,  of  New  York  City,  for  appellant  Kni£5n 
&  Demarest  Co. 

Robinson  Leech,  of  New  York  City,  for  appellees  Maryland  Coal  & 
Coke  Co.  and  W.  &  A.  Fletcher  Co. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (E.  Curtis 
Rouse,  of  New  York  City,  of  counsel),  for  appellees  Samuel  E.  Him- 
ter  and  others. 

^=9For  other  casM  m—  Mine  tople  *  KBT-NUMBBR  in  all  Ke7-Nttmb«r«d  DicwU  *  Index** 
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James  W.  Prendergast,  of  New  York  City,  for  appellees  F.  W.  De- 
voe  and  C.  T.  Reynolds  Co. 

Russell  T.  Mount,  of  New  York  City,  for  John  Wanamaker. 

Alexander  &  Ash,  of  New  York  City,  for  appellees  Burns  Bros., 
Frank  W.  McKee,  and  Mutual  Steam  Laundry  Co. 

Julius  Offenbach,  of  New  York  Qty,  for  appellees  A.  Silz,  Inc., 
and  others. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Moses  H.  Gross- 
man and  Charles  Goldzier,  both  of  New  York  City,  of  counsel),  for 
appellee  J.  &  J.  Eager  &  Co. 

Carter  &  Carter,  of  New  York  City  (Peter  S.  Carter,  of  New  York 
City,  of  counsel),  for  appellees  John  Campbell  and  Susan  M.  Stewart. 

Blumenstiel  &  Blumenstiel,  of  New  York  City  (Abraham  S.  Arnold, 
of  New  York  City,  of  counsel),  for  appellee  Anheuser-Busch  Agency. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  December  5,  1914,  the  steamer  Oceana, 
while  in  their  yard  for  overhauling,  was  sold  by  the  owners,  the  Morse 
Dry  Dock  &  Repair  Company,  to  the  Bermuda  American  Steamship 
Company,  Limited.  In  accordance  with  the  agreement  of  sale  the  bill 
of  sade  was  deposited  in  escrow  in  the  Columbia  Trust  Company,  to  be 
delivered  only  upon  performance  by  the  vendee  of  certain  of  the  cove- 
nants in  the  agreement.  It  never  was  delivered,  because  the  vessel 
was  retaken  by  the  Morse  Company  on  account  of  the  failure  of  the 
vendee  to  perform  these  covenants. 

Between  December  10,  1914,  and  March  8,  1915,  a  large  amount  of 
repairs,  supplies,  and  other  necessaries  were  furnished  on  the  order  of 
the  Bermuda  Company,  although  title  was  in  the  Morse  Company  by 
bills  of  sale  duly  recorded  in  the  United  States  custom  house  for  the 
port  of  New  York,  which  was  the  home  port  of  the  vessel. 

[1]  The  agreement  of  sale  contained,  among  others,  the  following 
covenant  by  the  vendee : 

"(5)  Until  said  ship  is  completely  paid  for,  the  purchaser  covenants  as 
follows: 

"(a)  To  keep  said  ship  clear  of  any  liens  from  any  cause,  and  if  any  lien 
or  libel  is  filed  or  asserted,  the  same  shall  be  immediately  bonded  by  the 
purchaser.  The  purchaser  agrees  to  promptly  pay  current  bills  for  supplies 
and  repairs  to  said  ship,  and  exhibit  at  reasonable  times  the  ship's  accounts 
and  bills  to  seller's  representatives." 

The  libelants  contend  that  this  provision  as  to  bonding  is  an  authori- 
ty to  the  vendee  to  create  liens ;  but  we  regard  it,  on  the  contrary,  as  a 
prohibition  added  out  of  abundant  caution. 

On  and  after  December  10th,  while  the  vessel  was  still  in  the  ven- 
dor's yard,  the  vendee  was  allowed  by  the  vendor  to  take  possession 
and  fit  her  out  at  a  cost  of  some  $12,000,  but  she  was  not  actually  de- 
livered to  the  vendee  and  removed  from  the  yard  until  December  25th. 

Sixty-nine  diflferent  libels  have  been  filed  against  the  steamer  in  rem, 
which  were  consolidated  in  the  present  suit;  the  Morse  Company, 
claimant,  giving  a  stipulation  in  the  sum  of  $1C)0,000  to  pay  all  awards 
to  the  libelants,  with  costs.  Judge  Veeder  referred  the  claims  to  James 
K.  Symmers,  Esq.,  as  special  commissioner,  who  sustained  the  claims 
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of  such  of  the  libelants  as  did  not  know  that  the  Bermuda  Company 
was  a  conditional  vendee,  or  who  had  asked  the  officers  or  ag^ents  of 
that  company  as  to  its  connection  with  the  steamer  and  been  told  that 
it  was  absolute  owner,  and  who  furnished  repairs  and  supplies  after 
December  25,  1914,  the  date  of  the  actual  delivery  of  the  vessel. 

He  disallowed  claims  of  certain  of  the  libelants  on  the  ground  that 
they  had  notice  sufficient  to  put  them  on  inquiry  as  to  the  nature  of  the 
Bermuda  Company's  interest  in  the  vessel.  The  District  Judge  sus- 
tained exceptions  to  the  commissioner's  finding  that  there  could  be  no 
lien  for  repairs  and  supplies  furnished  before  December  25,  1914. 
Evidently  by  inadvertence  he  included  in  this  category  the  claim  of  the 
W.  &  A.  Fletcher  Co.,  $173.27  of  which  was  disallowed  by  the  com- 
missioner for  a  different  reason,  viz.,  that  they  were  for  articles  fur- 
nished, not  to  the  steamer,  but  to  the  pier. 

The  Morse  Company,  claimant,  has  assigned  error  to  the  decree  in 
allowing  any  of  the  claims,  and  Kniffin  &  Demarest  Company  have  as- 
signed error  for  dismissing  their  libel.  The  sole  question  is  whether 
the  court  has  rightly  ai>plied  the  act  of  Congress  of  June  23,  1910,  the 
applicable  sections  of  which  are: 

"1.  Any  i)erson  furnishing  repairs,  supplies,  or  other  necessaries.  Including 
the  use  of  dry  dock  or  marine  railway,  to  a  vessel,  whether  foreign  or  do- 
mestic, upon  the  order  of  the  owner  or  owners  of  such  vessel,  or  of  a  person 
by  him  or  them  authorized,  shall  have  a  maritime  lien  on  the  vessel  which 
may  be  enforced  by  a  proceeding  in  rem,  and  it  shall  not  be  necessary  to  al- 
lege or  prove  that  credit  was  given  to  the  vessel. 

*'2.  The  following  persons  shall  be  presumed  to  have  authority  from  tiie 
owner  or  owners  to  procure  repairs,  supplies,  and  other  necessaries  for  the 
vessel:  The  managing  owner,  ship's  husband,  master,  or  any  perscm  to  whom 
the  management  of  the  vessel  at  the  port  of  supply  is  intrusted.  No  person 
tortiously  or  unlawfully  in  possession  or  charge  of  a  vessel  shall  have  au- 
thority to  hind  the  vessel. 

"3.  The  officers  and  agents  of  a  vessel  specified  in  section  2  shaU  be 
taken  to  include  such  officers  and  agents  when  appointed  by  a  charterer,  by 
an  owner  pro  hac  vice,  or  by  an  agreed  purchaser  in  possesion  of  the  ves- 
sel, but  nothing  in  this  act  shall  be  construed  to  confer  a  lien  when  the  fur- 
nisher knew,  or  by  the  exercise  of  reasonable  diligence  could  have  ascer- 
tained, that  because  of  the  terms  of  a  charter  party,  agreement  for  sale  of 
the  vessel,  or  for  any  other  reason,  the  person  ordering  the  repairs,  supplies, 
or  other  necessaries  was  without  authority  to  bind  the  vessel  therefor." 

Obviously  the  act  was  passed  in  restriction  of  the  rights  of  vessel 
owners  and  in  the  aid  of  those  who  furnish  repairs,  supplies,  and  other 
necessaries.  It  wiped  out  all  difference  between  foreign  and  domestic 
vessels,  and  between  repairs,  supplies,  and  other  necessaries  furnished 
in  the  home  port,  as  distinguished  from  those  furnished  in  foreign 
ports,  and  between  such  as  were  ordered  by  the  master  and  such  as 
were  ordered  by  the  owners.  It  created  a  presumption  of  law  of  the 
vessel's  liability  for  all  repairs,  supplies,  and  other  necessaries  ordered 
by  the  master,  managing  owner,  ship's  husband,  charterer,  any  person 
to  whom  the  management  of  the  vessel  is  intrusted  at  the  port  of  sup- 
ply, owner  pro  hac  vice,  and  conditional  vendee.  There  is  an  excep- 
tion in  favor  of  the  vessel  owner,  relied  upon  by  the  claimant  in  this 
suit,  in  the  case  of  repairs,  supplies,  or  other  necessaries  ordered  by  a 
charterer  or  conditional  veridee,  who  has  no  authority  to  bind  the  ves- 
sel, provided  the  repair  and  supply  men  knew,  or  ought  with  reasonable 
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diligence  to  have  learned,  that  the  charter  or  conditional  agreement  of 
sale  deprived  the  charterer  or  vendee  of  this  authority. 

[2]  While  it  is  true  that  an  examination  of  the  records  of  the  cus- 
tom house  at  this  port  would  have  disclosed  the  fact  that  the  Morse 
Company,  and  not  the  Bermuda  Company,  was  the  owner  of  the 
steamer,  knowledge  of  which  fact  would  require  the  libelants  to  make 
further  inquiry,  we  do  not  see  any  ground  for  holding  that  reasonable 
diligence  required  them  to  make  any  such  search.  They  were  entitled 
to  a  lien  without  giving  crfedit  to  the  vessel,  and  they  were  entitled  to 
treat  those  intrusted  with  her  management  as  authorized  to  order  re- 
pairs, supplies,  and  other  necessaries  which  would  be  secured  by  such  a 
lien.  It  lay  upon  the  claimant  to  show  some  fact  or  circumstance  which 
would  have  put  these  libelants  on  inquiry,  and  it  has  not  done  §o.  This 
is  the  view  taken  by  Judge  Rose  in  The  City  of  Milford  (D.  C.)  199 
Fed.  956,  and  by  the  Circuit  Court  of  Appeals  for  the  Third  Circuit  in 
the  case  of  The  Yankee,  233  Fed.  919,  147  C.  C.  A.  593. 

The  claimant  puts  great  stress  on  the  decision  of  the  Supreme  Court 
in  The  Valencia,  165  U.  S.  264,  17  Sup.  Ct.  323,  41  L.  Ed.  710,  made 
long  before  the  passage  of  the  act  of  1910.  It  is  not  applicable.  In 
that  case  the  least  inquiry  would  have  disclosed  the  fact  that  the  com- 
pany operating  the  steamer  was  a  charterer  bound  to  pay  for  coal ;  but 
the  libelant  suppJied  coal,  not  on  the  order  of  the  master,  but  of  the 
company,  without  making  any  inquiry  whatever.  If  he  relied  for  his 
lien  upon  the  New  York  statute,  we  have  held  that  it  would  be  neces- 
sary for  him  to  prove  that  he  gave  credit  to  the  vessel.  The  Electron, 
74  Fed.  689,  21  C.  C.  A.  12.    This  he  could  not  do. 

[3]  We  agree  with  Judge  Veeder  that  the  Bermuda  Company  was 
a  person  intrusted  with  the  management  of  the  steamer  within  the 
meaning  of  section  2  of  the  act,  while  she  was  lying  in  the  vendor's 
yard,  and  that  repairs,  supplies,  or  other  necessaries  furnished  between 
December  10th  and  25th,  when  she  was  actually  delivered  and  remov- 
ed, are  as  much  entitled  to  a  lien  as  those  furnished  subsequently.  We 
also  concur  with  his  finding,  and  that  of  the  commissioner,  that  Knif- 
fin  &  Demarest  Company  had  sufficient  notice  to  put  them  on  inquiry, 
and  that  therefore  their  libel  was  properly  dismissed. 

The  decree,  modified  by  making  the  claim  of  the  W.  &  A.  Fletcher 
Company  $17.70,  with  interest  from  January  30,  1915,  is  affirmed,  with 
interest  and  costs;  the  latter  only  to  those  appellees  who  have  filed 
briefs. 


(244  Fed.  83) 

MENASHA  WOODEN  WARE  CO.  v.  SOUTHERN  OREGON  CO.  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    July  16,  1917.) 

No.  2852. 

1.  OouBTS  €=»312(1) — Federal  Courts — ^Jurisdiction — Suits  by  Assignee. 
In  a  suit  by  plaintlflTs  assignor  to  restrain  the  sale  of  land  for  taxes 
pending  a  suit  by  the  government  to  forfeit  the  title  to  the  lands,  a  tem- 
porary injunction  was  granted  on  condition  that  plaintiffs  assignor  pay 
into  court  the  anJount  of  the  taxes.  Plaintiff  advanced  to  Its  assignor 
the  sum  of  $31^,000,  and  the  assignor  drew  checks  aggregating  the  amount 
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of  the  taxes  and  delivered  them  to  the  clerk  of  the  court,  who  Indorsed 
them  to  the  county  treasurer.  Held,  that  an  action  brought  after  the 
dismissal  of  such  suit  to  recover  the  money  so  paid  the  derk  of  the  court 
was  one  for  money  had  and  received,  and  not  one  to  recover  upon  a  prom- 
issory note  or  other  chose  in  action,  within  Judicial  Code,  i  24  (Act  March 
3,  1911,  c.  231,  36  Stat  1091  [Comp.  St,  1916,  §  991]),  providing  that  Dis- 
trict Courts  shall  not  have  cognizance  of  any  suit  to  recover  upon  any 
promissory  note  or  other  chose  in  action  in  favor  of  any  assignee  unless 
such  suit  might  have  been  prosecuted  in  such  court  if  no  assignm^it  had 
been  made. 

2.  PI.EADINO  ^=»204(3) — Dekubbeb  to  Complaint  Good  is  Pabt. 

In  any  event,  the  complaint  stated  a  good  cause  of  action  for  the  ^35,000 
advanced  by  plaintiff,  and,  as  the  demurrer  to  the  complaint  was  general, 
it  was  properly  overruled. 

3.  Courts  ^=»497— Conflicting  Jubisdiction— Pbopbbtt  in  Custody  of  th» 

Law. 

Pending  a  suit  by  the  government  to  forfeit  the  title  to  land,  the  land- 
owner brought  a  suit  to  restrain  the  sale  of  the  land  for  taxes,  and  an 
order  was  granted  restraining  such  sale  temfporarUy  and  requiring  the 
plaintiff  to  pay  to  the  clerk  of  the  court  the  amount  due  as  taxes,  and  the 
tax.  collector  to  deliver  to  the  clerk  of  the  court  proper  tax  receipts  for 
such  taxes,  and  providing  that  the  clerk  should  hold  such  money  and  tax 
receipts  until  the  final  determination  of  the  government's  suit,  and  that, 
upon  such  final  determination,  if  the  land  should  be  held  to  be  the  proper^ 
ty  of  the  government  the  money  should  be  returned  to  plaintiff,  but  if  it 
should  be  therein  decided  that  the  land  did  not  belong  to  the  United  States 
then  the  money  should  be  paid  to  the  defendant  unless  the  court  should 
lo^eanwhile  order  otherwise.  The  plaintiff  paid  the  money  into  court,  but 
the  tax  receipts  were  never  deposited.  The  suit  was  subsequently  dls- 
missed  and  the  judgment  of  dismissal  affirmed.  Held  that,  the  temporary 
injunction  having  been  granted  and  continued  in  effect  for  a  year  because 
of  plaintiff's  deposit  of  the  money  in  court,  it  was  too  late  for  him  to 
contend  that  the  order  was  conditional  and  that  the  money  was  never  in 
the  custody  of  the  law  because  the  tax  receipts  were  not  deposited. 

4.  COUBTS  «=»497— CONFLICTINO  JUBISDIOTION— PbOPKBTT  IN  CUSTODY  OP  THE 

liAW. 

The  money  having  been  deposited  in  court  to  await  final  determination 
of  the  government's  suit,  an4  it  not  appearing  that  there  had  been  any 
such  final  determination,  the  money  was  still  in  the  custody  of  the  law 
notwithstanding  the  dismissal  of  the  suit  in  which  it  was  ordered  deposit- 
ed, and  plaintiff  could  not  sue  in  a  federal  court  for  its  recoveiTf  twt 
should  apply  to  the  court  in  which  the  fund  was'  deposited  for  the  return 
of  the  money. 

In  Error  to  the  Kstrict  Court  of  the  United  States  for  the  District 
of  Oregon;   R.  S.  Bean,  Judge. 

Suit  by  the  Menasha  Wooden  Ware  Company  against  the  Southern 
Oregon  Company  and  others.  The  complaint  was  dismissed  on  de- 
murrer, and  plaintiflF  brings  error.    Affirmed. 

Action  at  law  to  recover  the  sum  of  124,752.62  and  the  sum  of  $38,863.28, 
aggregating  $63,615.88,  which  sums  had  been  paid  to  the  derk  of  the  circuit 
court  of  the  state  of  Oregon  for  Coos  county,  in  accordance  with  an  order  of 
that  court,  by  the  Southern  Oregon  Con^)any,  plaintiff's  assignor,  and  de- 
posited by  the  said  clerk  in  the  Flanagan  &  Bennett  Bank  to  the  credit  of  T. 
M.  Dimnilck  as  county  treasurer.  Defendants  demur.  Demurrers  sustained, 
and  amended  complaint  dismissed.    Plaintiff  brings  this  writ  of  error. 

On  April  17,  1916,  plaintiff  filed  its  amended  complaint  in  the  United  States 
District  Court  for  the  District  of  Oregon,  alleging  substantially  as  foUows: 

That  on  July  2,  1912,  the  defendant  Southern  Oregon  Company,  claiming  to 
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own  certain  lands  In  Coos  county,  Dr.,  filed  Its  bill  of  complaint  In  the  circuit 
court  of  the  state  of  Oregon  for  CJoos  county,  a^lnst  W.  W.  Gage,  as  sheriff 
and  tax  collector  of  Coos  county,  alleging  that  Gage  was  about  to  advertise 
and  sell  the  lands  for  delinquent  taxes.  That  it  was  further  alleged  in  said 
bill  of  complaint  that  on  March  3,  1869  (chapter  150,  15  Stat  340)  Congress 
passed  an  act  granting  to  the  state  of  Oregon  said  lands  to  aid  in  the  con- 
struction of  a  wagon  road  from  the  navigable  waters  of  Coos  Bay  to  Roseburg 
in  the  state  of  Oregon;  that  on  October  22,  1870  (Laws  1870,  p.  40)  the  Legis- 
lative Assembly  of  the  state  of  Oregon  transferred  said  grrant  and  the  lands 
included  therein  to  the  Coos  Bay  Wagon  Road  Company;  and  that  the 
Southern  Oregon  Company  was  the  successor  in  interest  of  the  Coos  Bay 
Wagon  Road  Company  and  «ucceeded  to  the  title  of  said  company  in  said 
lands.  That  it  was  further  alleged  in  said  bill  of  complaint  that  the  United 
States  of  America  had  brought  suit  against  the  Southern  Oregon  Company  to 
forfeit  the  title  to  all  said  lands  and  revest  the  same  in  the  government ;  that 
because  of  said  suit  the  Southern  Oregon  Company  could  not  safely  pay  the 
taxes ;  and  that  by  virtue  of  the  provisions  of  sections  3693  and  3694,  Lord's 
Oregon  Laws,  Gage  was  about  to  advertise  all  said  lands  for  sale  for  delin- 
quent taxes  and  was  about  to  issue  tax  delinquency  certificates  against  all 
said  property,  which  certificates  might  be  foreclosed  as  provided  by  section 
3695,  Lord's  Oregon  Laws,  and  such  titlfe  as  the  Southern  Oregon  Company 
had  in  said  property  would  be  sold. 

That  on  July  3,  1912,  the  circuit  court  made  an  order  restraining  the  de- 
fendant W.  W.  Gage  as  prayed  for  in  said  suit,  and  further  ordering  "that 
upon  the  payment  to  the  clerk  of  this  court  by  the  plaintiff,  the  amount  of 
money  shown  by  the  tax  rolls  of  Coos  county.  Or.,  to  be  due  from  the  plaintiff 
as  taxes  upon  the  lands  assessed  to  the  plaintiff  as  owners,  the. defendant  W. 
W.  Gage,  as  tax  collector  for  said  county,  shall  also  deliver  to  the  clerk  of 
this  court  proper  tax  receipts  for  such  taxes,  and  the  said  clerk  shall  hold 
and  retain  said  money  and  tax  receipts  imtil  the  final  determination  of  the 
case  of  the  United  States  of  America  v.  Southern  Oregon  Company  now 
pending  in  the  Circuit  Court  of  the  United  States  for  the  District  of  Oregon, 
Ninth  Judicial  Circuit,  in  whatever  court  said  case  may  be  finally  determined ; 
and  upon  such  final  determination,  if  the  real  estate  described  in  the 
complaint  shall  be  held  to  be  the  property  of  the  United  States,  then  said 
money  so  deposited  to  the  clerk  shall  be  returned  to  the  plaintiff;  but,  if  it 
be  therein  decided  that  said  real  estate  does  not  belong  to  the  United  States, 
then  said  money  shall  be  paid  over  by  the  court  to  the  defendant  herein,  un- 
less it  shall  meanwhile  otherwise  be  ordered  by  this  court" 

That  on  March  15, 1913,  the  defendant  Southern  Oregon  Company  in  compli- 
ance with  the  tprms  of  said  order  drew  its  check  payable  to  the  order  of 
James  Watson,  who  was  then  county  derk,  for  the  sum  of  $24,752.62,  which 
check  was  duly  certified  by  the  Flanagan  &  Bennett  Bank  and  delivered  to 
the  said  James  Watson,  then  county  clerk.  That  James  Watson,  on  July  5, 
1913,  without  having  any  authority  so  to  do,  indorsed  said^  check  for  pay- 
ment to  T.  M.  Dimmlck,  county  treasurer,  who  on  the  same  day  presented 
the  check  for  payment  to  the  defendant  Flanagan  &  Bennett  Bank  and  the 
same  was  duly  paid.  That  plaintiff  is  informed  and  believes  that  the  defend- 
trnt  Flanagan  &  Bennett  Bank  has,  without  authority  from  plaintiff  or  the 
Southern  Oregon  Company,  or  at  all,  so  to  do,  credited  said  sum  of  $24,752.62 
on  its  books  to  the  defendant  T.  M.  Dimmlck  on  his  account  with  said  bank 
as  county  treasurer.  That  said  sum  of  $24,752.62  and  the  whole  thereof  has 
remain^  intact  in  the  possession  of  said  bank  since  March  15,  1913,  and  that 
said  bank  received  the  same  as  above  set  out  to  the  use  and  benefit  of  the 
Southern  Oregon  Company,  defendant,  and  the  plaintiff  as  assignee  of  said 
Southern  Oregon  Company,  and  that  any  claim  of  defendant  T.  M.  Dimmlck 
to  have  any  interest  in  said  money  is  entirely  unfounded. . 

That  on  March  31,  1914,  plaintiff  advanced  and  furnished  to  the  defendant 
Southern  Oregon  Company,  to  be  used  by  it  in  complying  with  the  terms  of 
said  order  of  court  and  for  no  other  purpose,  the  sum  of  $35,000,  which  money 
was  deposited  by  plaintiff  to  the  credit  of  the  Southern  Oregon  Company  in 
the  Flanagan  &  Bennett  Bank.    That  at  that  time  the  defendant  Southern 
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Oregon  Company  had  to  its  credit  In  the  said  bank  the  sum  of  $3,863.26  In 
addition  to  the  said  sum  of  $35,000,  and  it  accordingly  drew  Its  check  on  the 
said  bank  In  favor  of  James  Watson,  who  was  then  county  clerk,  for  the  sum 
of  $38,863.26,  In  compliance  with  the  terms  of  the  said  order  of  court.  That 
James  Watson,  without  having  any  authority  so  to  do,  Indorsed  and  delivered 
said  check  to  T.  M.  Dlmmlck,  county  treasurer,  and  the  latter  Indorsed  it  to 
the  defendant  bank  who  paid  the  same.  That  plaintiff  Is  Informed  and  be- 
lieves that  the  defendant  bank  has,  without  any  authority  from  plaintiff  or 
said  Southern  Oregon  Company,  or  at  all,  so  to  do,  credited  said  sum  of 
$38,863.26  on  Its  books  to  the  defendant  T.  M.  Dlmmlck  on  his  account  with 
said  bank  as  county  treasurer.  That  said  sum  of  $38,863.26  and  the  whole 
thereof  has  remained  Intact  In  the  possession  of  said  bank  since  March  31. 

1914,  and  that  said  bank  received  the  same  as  above  set  out  to  the  use  and 
benefit  of  the  Southern  Oregon  Company,  defendant,  and  the  plaintiff  as  as- 
signee of  said  Southern  Oregon  Company  as  to  said  $3,863.26,  and  directly  for 
the  use  and  benefit  of  the  plaintiff  as  to  said  $35,000  above  set  out ;  and  that 
any  claim  of  defendant  T.  M.  Dlmmlck  to  have  any  Interest  In  said  money  is 
entirely  unfounded. 

That  neither  the  said  W.  W.  Gage,  as  tax  collector  of  said  Coos  county, 
Or.,  nor  said  A.  Johnson,  Jr.,  as  tax  collector  of  said  Coos  county.  Or.,  ever 
delivered  to  the  derk  of  Coos  county  any  tax  receipt  or  receipts  for  any  taxes 
referred  to  In  the  complaint  In  said  suit  of  Southern  Oregon  Company  v.  W.  W. 
Gage. 

That  on  July  3, 1914,  the  circuit  court  sustained  the  demurrer  to  the  bill  of 
complaint,  filed  by  the  defendant  W.  W.  Gage,  and,  plaintiff  not  desiring  to 
amend  or  plead  further,  entered  an  order  dismissing  the  suit  and  vacating, 
setting  aside,  and  revoking  the  temporary  Injunction  and  restraining  orders 
theretofore  Issued  In  the  case;  but  no  order  was  made  therein  disposing  of 
the  moneys  which  had  been  paid  In  pursuance  of  the  order  aforesaid  to  the 
clerk  of  said  circuit  court  From  this  Judgment  an  appeal  was  taken  to  the 
Supreme  Court  of  the  state  of  Oregon,  where  the  Judgment  was  affirmed. 

That  on  November  30,  1915,  the  defendant  A.  Johnson,  Jr.,  as  sheriff  and 
tax  collector  of  Coos  county,  Or.,  issued  to  Cbos  county  certificates  of  de- 
linquency for  the  delinquent  taxes  for  1909  on  all  said  property,  except  six 
small  pieces  upon  which  certificates  were  Issued  to  private  parties  in  accord- 
ance with  the  provisions  of  section  3698,  Lord's  Oregon  Laws,  and  Coos 
county,  on  March  29,  1916,  filed  Its  complaint  In  the  circuit  court  of  the  state 
of  Oregon  for  Coos  county  against  the  defendant  Southern  Oregon  Company  to 
foreclose  all  said  certificates  of  delinquency  and  to  sell  all  said  lands  to  sat- 
isfy the  same,  which  suit  \a  now  pending. 

That  long  prior  to  November  10,  1915,  the  defendant  Southern  Oregon  Com- 
pany duly  assigned  to  plaintiff  whatever  Interest  It  might  be  said  to  have  in 
the  sums  of  money  so  deposited  with  the  defendant  Flanagan  &  Bennett  Bank 
to  the  credit  of  the  defendant  T.  M.  Dlmmlck,  and  duly  authorized  plaintiff 
to  apply  to  said  defendant  bank,  or  to  any  person  having  possession  of  said 
moneys,  or  any  of  them,  and  to  demand  the  return  and  repayment  of  the 
same.  That  due  notice  of  this  assignment  was  given  to  the  Flanagan  & 
Bennett  Bank,  Robert  B.  Watson,  and  T.  M.  Dlmmlck.    That  on  November  10, 

1915,  plaintiff  and  the  defendant  Southern  Oregon  Company  demanded  of  the 
last-named  defendants  the  return  of  all  said  moneys,  which  was  refused. 

A  general  demurrer  to  the  amended  complaint  was  filed  on  behalf  of  de- 
fendants, which  demurrer  was  sustained  by  the  court  and  the  amended  com- 
plaint dismissed.    Plaintiff  alleges  error. 

Dolph,  Mallory,  Simon  &  Gearin,  of  Portland,  Or.,  for  plaintiff  in 
error. 

Teal,  Minor  &  Winfree,  of  Portland,  Or.,  for  defendant  in  error 
Flanagan  &  Bennett  Bank. 

L.  A.Liljeqvist,  of  Marshfield,  Or.,  for  defendants  in  error  Coos 
County  and  others. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges, 
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MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  1. 
There  is  a  preliminary  question  of  jurisdiction  of  the  subject-matter 
of  this  action  in  the  District  Court  raised  by  the  defendant  Flanagan 
&  Bennett  Bank.  The  suit  in  which  the  money  in  controversy  was 
deposited  with  the  clerk  of  the  court  was  brought  by  the  Southern 
Oregon  Company,  a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Oregon.  The  other  parties  to  that 
action  were  citizens  of  the  state  of  Oregon.  The  Southern  Oregon 
Company  could  not  bring  that  suit  in  a  federal  court  in  Oregon  be- 
cause of  a  lack  of  diverse  citizenship  in  the  parties  to  the  suit.  The 
plaintiff  in  this  case  is  a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Wisconsin,  and  invokes  the  jurisdiction  of 
the  federal  court  on  the  ground  of  diverse  citizenship.  The  objection  • 
to  the  jurisdiction  of  the  District  Court  was  raised  by  general  de- 
murrer to  the  complaint,  and  is  based  upon  the  first  paragraph  of  sec- 
tion 24  of  the  Judicial  Code  (Act  of  March  3,  1911,  36  Stat.  1091), 
which  provides,  among  other  things,  that : 

"No  District  Court  shall  have  cognizance  of  any  snlt  (except  upon  foreign 
bills  of  exchange)  to  recover  upon  any  promissory  note  or  other  chose  In  ac- 
tion In  favor  of  any  assignee,  or  of  any  subsequent  holder  If  such  Instrument 
be  payable  to  bearer  and  be  not  made  by  any  coriwratlon,  unless  such  suit 
might  have  been  prosecuted  In  such  court  to  recover  upon  said  note  or  other 
chose  In  action  if  no  assignment  had  been  made.'' 

[1]  The  obvious  answer  to  this  objection  of  jurisdiction  is  that 
this  is  not  a  suit  to  recover  upon  any  promissory  note  or  other  chose 
in  action,  but  is  for  money  had  and  received.  The  order  of  the  court 
under  which  the  money  in  controversy  was  deposited  with  the  clerk 
of  the  court  provided : 

"That  upon  the  payment  to  the  clerk  of  this  court  by  the  plaintiff,  the 
amount  of  money  shown  by  the  tax  rolls  of  Ck)os  coimty,  Oregon,  to  be  due 
from  the  plaintiff  as  taxes  upon  the  lands  assessed  to  the  plaintiff  as  owners, 
the  defendant  W.  W.  Gage  as  tax  collector  for  said  coimty  shall  also  deliver  to 
the  clerk  of  this  court  proper  tax  receipts  for  such  taxes,  and  the  said  clerk 
shall  hold  and  retain  said  money  and  tax  receipts  until  the  final  determina- 
tion of  the  case  of  the  United  States  of  America  v.  Southern  Oregon  Company." 

The  Southern  Oregon  Company,  the  plaintiflf  in  that  case,  assigned 
its  interest  in  that  money  to  the  plaintiff  in  this  case. 

The  recital  in  the  complaint  in  this  case  that  the  "Southern  Oregon 
Company,  in  compliance  with  the  terms  of  said  order  of  court,  drew 
its  check  payable  to  the  order  of  James  Watson,  who  was  then  county 
clerk,  for  the  sum  of  $24,752.62,  which  check  was  duly  certified  by 
said  Flanagan  &  Bennett  Bank  and  delivered  to  the  said  James  Wat- 
son, then  county  clerk,'*  is  simply  a  statement  of  the  method  adopted 
by  the  Southern  Oregon  Company  for  depositing  the  money  with 
the  clerk  of  the  court;  but  it  is  wholly  immaterial  how  the  money 
was  deposited.  It  is  sufficient  that  the  money  was  deposited  and  is 
held  by  the  clerk  of  the  court,  or  by  the  county  treasurer  subject  to 
the  order  of  the  court. 

[2]  There  is  a  further  answer  to  this  objection,  that  the  check 
mentioned  in  the  complaint  and  another  for  $3,863.26  of  the  same 
character  do  not  account  for  all  the  money  deposited  with  the  derk. 
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There  remains  $35,000  furnished  by  this  plaintiff  to  the  Southern 
Oregon  Company  in  making  up  the  total  money  deposited,  amotmt- 
ing  to  $63,615.88.  The  complaint  therefore  states  a  cause  of  action 
for  the  $35,000,  to  which  the  objection  does  not  apply,  and,  as  the 
demurrer  is  general,  it  was  properly  overruled. 

But  we  place  our  decision  upon  the  ground  that  the  suit  is  not  open 
to  the  objection  that  the  subject-matter  is  within  the  prohibition  of 
section  24  of  the  Judicial  Code. 

[3]  2.  It  appears  that  the  tax  collector  of  Coos  county  did  not  de- 
liver to  the  clerk  of  the  court  the  tax  receipts  referred  to  in  the  or- 
der of  the  court,  to  be  held  by  the  clerk,  with  the  corresponding  amount 
of  money  deposited  by  the  plaintiff,  until  the  final  determination  of 
the  case  in  the  federal  court.  It  is  contended  by  the  plaintiff  that 
the  order  of  the  court  was  made  conditional  upon  the  tax  collector 
depositing  these  tax  receipts  with  the  clerk,  and,  until  that  was  done, 
it  was  merely  an  offer  of  the  Southern  Oregon  Company  to  deposit 
the  money  in  court,  provided  the  tax  collector  deposited  the  tax  re- 
ceipts ;  and  that  the  offer  of  the  plaintiff  could  be  withdrawn  at  any 
time  until  acceptance,  and,  as  it  was  never  accepted,  the  money  was 
never  in  custodia  legis. 

The  answer  to  this  contention  is  that  the  order  was  not  conditional, 
and  that  the  money  was  in  fact  deposited  with  the  clerk  of  the  court 
and  was  treated  by  the  court  as  a  deposit  pursuant  to  the  order  of 
the  court,  and  it  was  upon  this  deposit  supporting  plaintiff's  petition 
that  the  court  issued  its  temporary  order  and  injunction  against  the 
tax  collector,  and  it  was  upon  the  security  of  this  deposit  that  the 
temporary  injunction  was  continued  in  effect  for  a  year.  The  failure 
of  the  tax  collector  to  deposit  the  tax  receipts  did  not  prejudice  the 
plaintiff  in  any  manner,  or  prevent  it  from  having  the  temporary  in- 
junction and  the  case  finally  determined  upon  the  merits.  It  is  too  late 
now,  after  the  deposit  has  served  its  purpose,  to  claim  that  the  order 
was  not  conditional,  and  that  the  money  was  not  deposited  with  the 
clerk  pursuant  to  the  order  of  the  court. 

[4]  3.  The  next  question  to  be  considered  is  the  defense  that  the 
money  deposited  with  the  clerk  of  the  state  circuit  court  in  the  suit 
of  the  Southern  Oregon  Company  against  the  tax  collector  of  Coos 
county.  Or.,  is  in  custodia  legis.  The  plaintiff  contends  that,  when 
that  suit  was  dismissed,  the  money  ceased  to  be  in  custodia  legis  and 
became  subject  to  process  in  this  suit. 

The  objection  which  the  plaintiff  in  that  case  had  to  the  payment 
of  the  taxes  was  that  the  United  States  government  claimed  that  there 
had  been  a  breach  of  a  condition  of  the  g^ant  under  which  plaintiff 
claimed  title  to  the  lands  and  had  instituted  a  suit  td  have  the  lands 
forfeited  for  such  breach,  and  it  was  alleged  that  if  the  government 
was  successful  in  its  suit  the  plaintiff  would  not  only  lose  the  lands  but 
the  taxes  it  might  pay.  To  avoid  this  alleged  hardship,  the  plaintiff 
deposited  the  amount  of  the  taxes  with  the  clerk  of  tiie  court  upon 
condition  that,  if  upon  the  final  determination  of  the  government's 
suit  it  should  be  held  that  the  lands  were  the  property  of  the  United 
States,  then  the  money  so  deposited  with  the  clerk  should  be  returned 
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to  the  plaintiflf;  but,  if  it  should  be  held  that  the  lands  did  not  be- 
long to  the  United  States,  then  the  money  so  deposited  with  the  clerk 
should  be  paid  over  to  defendant,  "unless  it  shall  meanwhile  other- 
wise be  ordered  by  this  court." 

The  defendant  demurred  to  the  complaint;  the  court  sustained  the 
demurrer;  and,  the  plaintiff  electing  to  stand  on  the  complaint  the 
court  dismissed  the  suit.  On  appeal  to  the  Supreme  Court  of  the 
state,  the  judgment  of  the  circuit  court  was  affirmed  (Southern  Ore- 
gon Co.  V.  Gage,  76  Or.  427,  147  Pac.  1199,  149  Pac.  472);  the  Su- 
preme Court  holding  that,  the  plaintiff  having  the  record  title  to  the 
lands  and  being  in  possession  of  them  claiming  to  be  the  owner, 
the  assessor  was  required  by  law  to  list  them  for  taxation  as  the  prop- 
erty of  the  plaintiff,-  and,  until  a  forfeiture  was  judicially  declared, 
the  plaintiff  was  in  fact  the  holder  of  the  legal  title  to  the  lands.  It 
was  said,  further,  that  if  the  United  States  should  succeed  in  having 
a  forfeiture  declared,  one  of  the  results  would  be  that  the  lands  would 
be  restored  to  the  public  domain  and  would  thereafter  be  nontaxable ; 
but  that,  it  was  said,  would  be  a  mere  incident  of  the  suit  and  not 
the  object  of  it. 

The  money  deposited  with  the  clerk  of  the  court  by  the  plaintiff  was 
to  abide  the  determination  of  the  suit  brought  by  the  United  States 
to  forfeit  the  lands,  and  was  therefore  money  placed  in  custodia  legis ; 
and,  as  the  case  brought  by  the  United  States  does  not  appear  to  have 
been  finally  determined,  l5ie  money  remains  in  custodia  legis  in  ac- 
cordance with  the  terms  under  which  the  deposit  was  made,  unless 
we  accept  the  contention  of  the  plaintiff  that  the  dismissal  of  the  suit 
in  which  the  deposit  was  made  has  ended  the  litigation.  But  as  no 
order  has  been  made  by  the  court  in  that  suit  disposing  of  the  moneys 
deposited  with  the  clerk,  and  no  application  appears  to  have  been 
made  by  the  plaintiff  for  such  an  order,  we  do  not  see  how  we  can 
hold  that  the  litigation  is  ended.  It  still  remains  for  the  court  to  hold 
the  money  subject  to  the  terms  under  which  the  deposit  was  made, 
namely,  to  abide  the  final  determination  of  the  government's  suit,  "un- 
less it  shall  meanwhile  otherwise  be  ordered  by  this  court" ;  that  is 
to  say,  unless  in  the  meantime  the  proceedings  in  the  suit  in  which 
the  deposit  was  made  should  require  some  other  order  by  the  court 
respecting  its  disposition.  It  seems  to  us  that,  the  suit  having  been 
dismissed,  this  contingency  has  arrived  and  the  matter  should  be  sub- 
mitted to  that  court  for  an  appropriate  order. 

•'The  court  in  which  a  fund  has  been  deposited  has  power  to  order  distribu- 
tion of  it ;  and  when  Jurisdiction  is  once  obtained  it  is  not  lost  either  by  the 
abatement  of  the  suit,  or  by  the  dismissal  of  the  bill.  •  •  •  The  court  in 
which  the  fund  is  deposited  hos  exclusive  jurisdiction  of  the  question  of  the 
right  to  the  moneys,  and  aU  claims  against  the  deposit  must  be  asserted  there.*' 
13  Cyc.  1088. 

This  conclusion  disposes  of  the  controlling  questions  in  the  case 
and  determines  that  the  court  below  was  right  in  dismissing  the  com- 
plaint upon  the  issues  presented. 

The  judgment  is  affirmed. 
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(244  Fed.  90) 
MENASHA  WOODEN  WARE  CO.  v.  SOUTHERN  OREGON  CX).  et  aL 
(Circuit  Court  of  Appeals,  Xiuth  Circuit    July  16,  1917.) 
No.  2851. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District  of  Ore- 
gon;  R.  S.  Bean,  Judge. 

Suit  by  the  Menasha  Wooden  Ware  Company  against  the  Southern  Oregon 
Company  and  others.  Judgment  for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

Dolph,  Mallory,  Simon  &  Gearin,  of  Portland,  Or.,  for  plaintiff  in  error. 

W.  U.  Douglas,  of  Marshfleld,  Or.,  for  defendant  in  error  First  Nat.  Bank  of 
Coos  Bay. 

Jj,  A.  LHjeqvlst,  of  Marshfleld,  Or.,  for  defendants  in  error  Coos  County  and 
others. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges, 

MORROW,  Circuit  Judge.  The  facts  in  this  case  are  substantlallv  the 
same  as  in  case  No.  2852,  Just  decided  (244  Fed.  83,  156  O.  C.  A.  511),  the 
differences  consisting  mainly  in  the  amounts  involved  and  the  name  of  the 
bank  upon  which  the  checks  were  drawn  for  the  amounts  deposited  with  the 
clerk  of  the  court.  These  differences  are  immaterial  in  determining  the  ques- 
tions presented  to  this  court. 

For  the  reasons  stated  in  case  No.  2852,  the  Judgment  1b  affirmed. 


(244  Fed.  90) 

D'OLIER   ENGINEERING  CO.  v.  UNITED   STATES. 

(Circuit  Court  of  Appeals,  Third  Circuit.    April  9,  1917.      Rehearing  Denied 

August  28,  1917.) 

No.  2108. 

COMPBOMISE  AND  SETTLEMENT  «=>19(1) — ANNULLING  SETTLEMENT — ^MISTAKE. 

Where  the  contract  for  furnishing  and  installing,  boilers  for  the  gov- 
ernment made  the  price  to  be  paid  to  depend  in  part  on  their  efficiency, 
to  be  demonstrated  by  tests  made  by  a  government  representative,  an 
executed  settlement  cannot  be  avoided,  and  overpayment  recovered  on 
the  ground  of  mistake  in  the  test;  he  having  acted  in  good  faith,  and 
the  parties  having  accepted  such  action  in  good  faith  and  made  it  the 
partial  consideration  for  a  settlement  of  other  differences  between  them. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  J.  Whitaker  Thompson,  Judge. 

Action  by  the  United  States  against  the  D'Olier  Engineering  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error.  Reversed 
and  remanded. 

William  B.  King  and  George  A.  King,  both  of  Washington,  D.  C, 
(P.  F.  Rothermel,  Jr.,  of  Philadelphia,  Pa.,  of  counsel),  for  plaintiff 
in  error. 

John  H.  Hall  and  Thomas  Ross,  Asst.  U.  S.  Attys.,  and  Francis 
Fisher  Kane,  U.  S.  Atty.,  all  of  Philadelphia,  Pa. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  United 
States  brought  an  action  at  law  against  the  D'Olier  Engineering  Com- 

^s»For  other  casM  am  Mme  topic  &  KEY-NUMBBR  in  aU  Key-Numbered  DigesU  &  Indexe* 
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pany,  to  recover  an  alleged  mistakenly  made  overpayment  in  settle- 
ment of  a  contract  for  furnishing  and  installing  boilers  for  the  Panama 
Canal.  Trial  by  jury  having  been  waived,  the  case  was  heard  by  a 
judge,  who  entered  judgment  for  the  government  for  the  full  amount 
of  its  claim.  Thereupon  the  defendant  took  this  writ  of  error.  The 
opinion  of  the  court  below  is  reported  in  (D.  C.)  215  Fed.  209.  The 
proofs  in  the  case  tended  to  show  that  having  been  the  accepted  bidder 
on  proposals  submitted  by  the  government,  the  D'Olier  Engineering 
Company,  hereafter  called  the  contractor,  on  November  7,  1907,  en- 
tered into  a  contract  with  the  United  States,  represented  by  the  Isth- 
mian Canal  Commission,  to  furnish  and  install  two  large  boiler  plants 
at  Gatun  and  Miraflores.    By  such  contract  the  contractor  guaranteed : 

"Each  boiler  to  develop  the  nominally  rated  horse  power  of  not  more  than 
five  (5)  per  cent,  above,  at  an  efficiency  of  seventy-two  (72)  per  cent.,  and  a 
capacity  for  evaporation  of  17,000  pounds  of  water  per  hour  under  the  condi- 
tions of  the  test  prescribed  in  paragraph  4  of  the  specifications,  under  item  1 
of  circular  444." 

The  test  of  this  guaranty  was  an  official  one,  provided  for  by  article' 
XI  of  the  contract  as  follows: 

"Article  XI.  As  soon  as  practicable  after  erection  of  the  respective  plants 
on  the  Isthmus,  and  before  acceptance,  provided  the  boilers  shall  have  suc^ 
cessfully  withstood  the  preliminary  tests  called  for  herein  or  in  the  specifica- 
tions, there  shall  be  conducted  on  at  least  one  boiler  of  said  plant  an  official 
test  made  by  the  engineer  of  the  Ck>mmlssion  in  charge  or  his  deputy  designat- 
ed for  the  purpose  and  an  official  representative  of  the  contractor,  the  expense 
of  said  test  to  be  borne  by  the  Commission,  and  the  same  to  be  conducted  un- 
der the  conditions  described  in  paragraph  4  of  the  spedflcations  given  under 
item  1  of  circular  No.  444." 

The  price  of  the  boilers  was  fixed  by  article  XII,  which  is  as  fol- 
lows: 

**The  price  of  the  boilers  as  given  in  article  I  is  based  upon  an  efficiency  of 
sixty-five  (65)  per  cent  developed  by  the  test  provided  in  article  XI.  Should 
the  said  test  demonstrate  that  the  efficiency  falls  short  of  sixty-five  (65)  per 
cent,  there  shall  be  deducted  from  the  price  of  the  entire  plant  to  which  the 
test  applies  one  thousand  dollars  ($1,000)  for  each  reduction  of  one  below  the 
said  efficiency  percentage  and  a  proportionate  amount  for  any  fractional  part 
of  said  reduction,  fractions  being  carried  to  the  second  place  of  decimals. 
Should  the  said  test  demonstrate  that  the  eflteiency  exceeds  sixty-five  (65)  per 
cent,  there  shall  be  added  to  the  price  of  the  entire  plant  to  which  the  test  ap- 
plies, one  thousand  dollars  ($1,000)  for  each  increase  of  one  above  the  said 
efficiency  percentage  and  a  proportionate  amount  for  any  fractional  part  of 
said  increase,  fractions  being  carried  to  the  second  place  of  decimals.  Should 
the  efficiency  developed  by  the  said  test  fall  below  sixty  (60)  per  cent.,  the  con- 
tractor may  be  required  to  remove  the  boilers  composing  the  plant  and  install, 
without  extra  cost  to  the  Commission,  boilers  of  the  required  efficiency.  The 
boilers  first  installed  will  be  used  by  the  (Commission  until  the  substitutes  have 
been  installed,  tested,  and  found  to  comply  with  this  contract*' 

The  scope  of  the  test  is  shown  by  the  fact  that  if  the  boilers  fall 
below  the  required  test,  the  contractor  could  be  required  to  remove 
them  and  construct  others  of  the  required  efficiency.  The  nature  of 
the  test  was  fixed  by  article  XIV  of  the  contract,  which  provides  as 
follows : 

"All  questions  relating  to  final  inspection  and  acceptance  of  the  plants  or 
materials  to  be  supplied  hereunder,  or  the  failure  of  the  said  plants  or  mate- 
rials to  comply  with  the  specifications,  or  default  in  the  time  of  deUvery  or 
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performance,  or  damages  sustained  by  the  Commission  by  reason  of  tbe  fail- 
ure of  the  contractor  to  comply  with  this  agreement,  shall  be  determined  by 
the  chairman  of  the  Ck>mmlssion,  or  by  any  officer  or  deputy  to  whom  the 
chairman  may  assign  that  duty ;  and  such  default  or  assessment  of  damages, 
when  expressed  In  writing,  shall  be  prima  facie  evidence  of  breach  of  contract 
and  of  the  damages  sustained  by  the  Ck>mmlssion,  and  shall  cast  upon  the  con- 
tractor and  his  sureties  the  burden  of  showing  that  such  finding  or  assess- 
ment of  damages  is  unfair  upon  its  face,  or  collusive,  or  was  arrived  at  con- 
trary to  the  provisions  of  this  agreement." 

It  will  thus  be  seen  that  the  exclusive  right  to  make  the  test  and  to 
determine  the  question  of  the  fulfillment  of  the  contract  and  its  guaran- 
ties, was  in'  the  government,  a  situation  akin  to  that  of  Kihlberg  v. 
United  States,  97  U.  S.  398,  24  L.  Ed.  1106,  namely: 

"The  parties,  however,  concurred  in  designating  a  particular  person,  a  chief 
quartermaster  of  the  District  of  New  Mexico,  with  power  not  simply  to  ascer- 
tain but  to  fix  the  distances  which  should  govern  in  the  settlement  of  the  con- 
tractor's accounts  for  transportation." 

The  procedure  provided  by  the  contract  was  followed  when  the 
boilers  were  completed  and  ready  for  test.  Such  test  was  made  on  be- 
half of  the  government  by  one  Schildhauer,  representing  the  govern- 
ment, and  in  the  presence  of  Lafore,  the  representative  of  the  con- 
tractor. Both  of  these  men  joined  in  a  report  to  George  W.  Goethals, 
the  chairman  and  chief  engineer  of  the  Isthmian  Commission,  who, 
as  provided  by  article  XIV  of  the  contract,  either  by  himself  or  by  any 
officer  or  deputy  to  which  he  might  assign  that  duty,  at  the  final  in- 
spection and  acceptance  of  the  plant,  had  the  right  to  determine  "all 
questions  relating  to  final  inspection  and  acceptance  of  the  plants." 
Having  received  this  report.  Col.  Goethals  took  up  the  question  of  dos- 
ing the  contract,  and  with  the  expressed  purpose  of  "closing  up  the 
contract*'  and  preparing  a  report  in  such  shape  that  the  "general  pur- 
chasing officer  of  the  Commission  can  prepare  the  necessary  supple- 
mental agreements,  if  any  are  necessary,  or  take  action  in  the  matter 
of  making  final  settlement,"  addressed  the  following  letter : 

"Lt  Col.  W.  L.  Slbert,  Division  Engineer,  Gatun,  lit.  Col.  C.  A.  Devol,  Chief 
Quartermaster,  Culebra.  Mr.  W.  W.  Warwick,  Examiner  of  Accounts,  Empire. 
Gentlemen :  Closing  up  the  contract  with  the  D'Oller  Engineering  Company  for 
boilers,  etc.,  at  Gatun  and  Miraflores  requires  consideration  and  recommenda- 
tion on  changes  in  the  contract,  interpretation  of  contract  specifications,  and 
various  points  of  fact  in  connection  with  the  time  of  delivery,  completion  and 
delivery  of  the  plant. 

**I  have  received  a  Joint  report  from  Mr.  Schildhauer  and  Mr.  Lafore,  the 
latter  being  the  representative  of  the  contractor,  and  before  forwarding  the 
papers  to  the  general  purehu&ing  oflicer  in  the  United  States  it  is  desired  that 
all  matters  at  issue  between  the  contractor  and  the  Commission  be  considered 
and  passed  upon  by  a  committee,  which  Is,  therefore,  appointed  with  Mr.  War- 
wick as  chairman.  Col.  Slbert  and  Col.  Devol  will  please  appoint  representa- 
tives to  act  on  this  committee  with  Mr.  Warwick,  who  will  appoint  times  and 
places  of  meetings.  It  is  expected  that  Mr.  Schildhauer  will  be  called  upon  to 
give  any  further  information  desired  In  connection  with  this  contract  and  the 
committee  should  also  allow  any  representative  of  the  contractor  on  the  Isth- 
mus to  appear  before  It. 

"It  is  dt^ired  that  the  committee's  report  be  in  such  shape  that  the  general 
purchasing  oflicer  of  the  Commission  can  prepare  the  necessary  supplemental 
agreements,  if  any  are  necessary,  or  take  action  in  the  matter  of  making  final 
settlement. 

*'Ilespectfully,  Geo.  W.  Goethals,  Chairman  and  Chief  Engineer.'' 
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This  committee,  having  "carefully  considered  the  questions  which 
have  arisen  in  connection  with  the  settlement  under  the  contracts,"  re- 
ported four  different  items  of  credit  and  one  of  debit  against  the  con- 
tractor, and  further  a  charge  against  the  contractor  of  a  deduction  of 
$1,500  for  superheating.  This  report  of  the  committee  provided  for 
the  allowance  fixed  by  the  test  made  by  Schildhauer,  who,  as  stated  by 
Col.  Goethals,  was  to  be  called  before  the  committee.  This  bonus  al- 
lowance to  the  amount  of  $5,460  constitutes  the  alleged  overpayment  in 
this  case.    The  report,  which  was  in  writing,  stated: 

"The  committee  finds  that  the  plant  at  Gatun  (similar  report  as  to  Mira- 
flores)  has  been  completed  and  has  been  in  satisfactory  operation  for  more 
tlian  sixty  days,  that  the  required  tests  have  been  made,  and  that  this  plant 
is  ready  for  final  acceptance  on  the  conditions  hereinafter  stated.  After  con- 
sideration of  the  claims  of  the  contractor  with  reference  to  the  Gatun  plant, 
the  committee  recommends  that  the  following  items  be  allowed  the  lyOlier 
E}ngineering  Company  by  the  chairman  and  chief  engineer,  ♦  ♦  ♦  for  bon- 
us under  article  XII  of  the  contract  of  November  17,  1908 ;  the  boilers  having 
shown  an  efficiency  of  79.72  per  cent.,  being  an  excess  of  efficiency  of  14.72  per 
cent,  over  the  required  sixty-five  (65)  per  cent.,  at  a  thousand  dollars  for  each 
per  cent,  or  fraction  thereof,  of  excess  efficiency  $14,720." 

On  January  31st  Col.  Goethals  transmitted  this  report  to  Capt. 
Boggs,  general  purchasing  officer  of  the  Isthmian  Commission  at 
Washington,  stating: 

"The  findings  of  this  Commission  have  my  approval.  You  will  please  enter 
Into  supplemental  contracts  and  make  payment  in  accordance  therewith." 

In  pursuance  of  this  direction,  the  Isthmian  Commission  and  the 
contractor,  with  the  assent  of  its  surety,  entered  into  a  supplemental 
agreement,  dated  the  28th  of  February,  1910,  wherein,  after  reciting, 
inter  alia,  that : 

"Whereas  the  boilers  of  the  Gatun  plant  did  develop  an  efficiency  of  79.72 
per  cent.,  being  an  excess  of  efficiency  of  14.72  per  cent,  over  the  65  per  cent. 
required  under  article  XII  of  the  contract  of  November  17,  1908 ;  and  whereas, 
the  Gatun  plant  did  develop  the  superheat  required  by  the  specifications,"  the 
contract  provided: 

"Now,  therefore,  in  consideration  of  the  above  and  of  the  acceptance  by  the 
Commission  of  the  plant  notwithstanding  the  ascertained  deficiency  in  super- 
heat, and  the  agreement  by  the  contractor  to  a  deduction  of  $1,500.00  from  the 
contract  price  on  account  of  such  deficiency,  it  is  hereby  understood  and 
agreed  that  final  settlement  for  the  Gatun  plant  shall  be  made  as  follows: 
Original  contract  price  for  Gatim  plant  under  con- 
tract of  November  17,  1908 $60,335  00 

Additional  under  contract  of  February  10,  1909 4,708  00 

For  six  extra  oil  burners  furnished 403  65 

For  additional  enameled  brick  furnished 21  92 

For  furnishing  vitribestos  pipe  covering  and  fine  lining      2,840  00 
For  bonus  on  the  excess  of  14.72  per  cent,  over  the 
boiler  efficiency  of  65  per  cent,  required  of  the  boil- 
ers of  the  Gatun  plant  at  the  rate  of  $1,000.00  for 
each  per  cent,  of  excess  thereof 14,720  00 

$82,528  57 

Less  amount  which  the  contractor  hereby  agrees  shaU 
be  deducted  on  account  of  deficiency  in  the  super- 
heat of  Gatun  plant 1,600  00 

Less  amount  previously  paid 63,043  00     66,543  00 

Balance  $15,985  57" 
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From  the  above  facts,  it  will  be  seen:  First,  that  the  question  of 
efficiency  of  the  boilers  was  passed  upon  and  determined  by  the  United 
States  in  pursuance  of  exclusive  authority  so  to  do  both  by  the  engi- 
neer Schildhauer  and  by  Col.  Goethals  acting  by  a  designated  com- 
mittee; second,  that  this  test  was  accepted  and  acted  upon  by  the  en- 
gineering company  in  making  a  supplemental  contract,  which  conceded 
and  surrendered  a  superheating  claim  it  had  against  the  government ; 
third,  that  the  settlement  was  made  in  good  faith  by  all  parties,  who 
were  ignorant  of  any  mistake  having  been  made  in  the  boiler  test. 

Some  months  after  the  settlement  was  made  and  the  money  paid, 
it  was  discovered  a  mistake  had  been  made  in  the  intricate  calculations 
involved  in  determining  the  efficiency  of  the  boilers,  and  that  the 
bonus  of  $14,720  should  have  been  but  $9,260.  For  this  alleged  dif- 
ference of  $5,460  in  the  Gatun  plant  and  $6,883  in  the  Miraflores 
plant,  in  all  for  $12,343,  this  suit  was  brought. 

It  will  thus  be  noted  that  this  action  at  law  while  in  form  for  the  re- 
covery of  money  mistakenly  paid  under  the  contract  of  November 
17,  1908,  is  in  reality  the  annulling  of  the  settlement  of  February  28, 
1910,  so  made  by  the  parties,  of  all  matters  in  dispute  under  said  con- 
tract. This  suit  is  not  to  enforce  any  contract,  express  or  implied, 
but  it  seeks  to  invalidate  a  settlement  contract  that  has  already  been 
performed,  and  that  without  either  the  willingness  expressed  or  the 
power  possessed  to  restore  the  parties  to  their  previous  status.  By  this 
suit  the  government  forecloses  and  excludes  all  those  equitable  con- 
siderations and  plastic  powers  which  a  chancellor  could  exercise  were 
this  a  bill  to  rescind  the  agreement  of  settlement  In  effect,  this  suit 
seeks  to  strike  from  such  settlement  the  item  of  bonus  which  was  fa- 
vorable to  the  contractor,  while  it  still  leaves  in  force  by  the  settle- 
ment the  item  of  superheating  charge  made  against  the  contractor. 
In  other  words,  the  plaintiff  seeks  an  alleged  equity  of  its  own,  while 
it  omits  to  do  equity  to  the  contractor.  Moreover,  it  is  quite  evident 
that  the  lapse  of  time,  the  destruction  of  data,  and  the  scattering  of 
witnesses  and  disappearance  of  proof,  which  would  naturally  ensue 
when  a  contract  was  performed  such  a  distance  abroad  and  so  many 
years  ago,  might  well  deter  a  chancellor  from  now  undertaking,  even 
in  a  bill  in  equity,  to  work  out  the  equities  and  rights  originally  in- 
volved in  the  contract.  That  a  mistake  was  made  may  be  conceded, 
but  in  the  making  of  that  mistake  the  contractor  had  neither  part  nor 
knowledge,  for  the  test  was  by  the  contract  made  the  sole  and  final  act 
of  the  government.  No  question  of  bad  faith  is  involved.  It  is  quite 
evident  that  in  closing  up  this  contract,  as  stated  by  Col.  Goethals, 
there  was  required  consideration,  interpretation,  changes,  and  ascer- 
tainment of  facts,  and  that  it  was  **desired  that  all  matters  at  issue 
between  the  contractor  and  the  Commission  be  considered  and  passed 
upon  by  a  committee,  which  is  therefore  appointed."  This  duty  the 
committee  fulfilled,  with  the  result  that  a  contract  of  settlement  was 
thereafter  made  and  performed.  That  the  mistake  made  was  not  made 
by  the  committee  itself,  but  by  the  report  of  those  who  made  the  test, 
in  no  way  changes  the  principle  of  the  finality  of  settlements  here  in- 
volved, for  if  the  court  has  power  to  unsettle  the  committee's  settle- 
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ment  because  of  the  mistake  made  by  those  who  made  the  boiler  test, 
undoubtedly  the  committee  had  power  to  decline  to  accept  the  boiler 
test  as  a  finality  and  make  the  result  of  the  test  an  element  in  its  report, 
and  indeed  their  attention  was  expressly  called  to  that  feature  of  their 
work,  viz.: 

"It  Is  expected  that  Mr.  Schlldhauer  will  be  called  upon  to  give  any  fur- 
ther information  desired  In  connection  with  this  contract." 

The  parties  having  accepted  the  committee's  action  as  a  finality  and 
settled  on  that  basis,  the  law  is  averse  to  unsettling  settlements,  for  to 
warrant  rescission  there  must  be  a  restoration  of  the  status  in  quo  (1 
Black  on  Rescission,  §  127,  p.  360;  Felin  v.  Futcher,  51  Pa.  Super.  Ct. 
241 ;  Bispham's  Equity,  196),  and  a  party  cannot  recover  back  a  pro- 
portionate amount  of  a  price  (Rand  v.  Webber,  64  Me.  191).  While 
cases  and  text-books  have  been  cited  showing  that  equity  will  re- 
scind an  imexecuted  agreement  in  case  of  mistake,  yet  no  case  is  shown 
to  us  where,  after  a  settlement  has  been  made  and  fulfilled,  a  party  to 
that  settlement  can  stand  on  the  settlement,  so  far  as  it  was  in  his 
favor,  and  disaffirm  it  in  items  that  were  against  his  interests.  But 
apart  from  all  these  questions,  we  think  the  case  is  governed  by  Kihl- 
berg  V.  United  States,  supra,  for  here,  as  there,  the  fixation  of  the 
item  in  question  was,  by  the  contract,  left  to  the  determination  of  a 
certain  person,  and  he  having  acted  in  good  faith  and  the  parties  hav- 
ing accepted  such  action  in  good  faith  and  made  it  the  partial  con- 
sideration for  a  settlement  of  other  diflferences  between  them,  this 
court  is  justified  in  refusing  to  allow  such  settlement  to  be  unsettled 
on  the  ground  that  a  mistake  was  made  by  the  person  empowered 
by  the  contract  to  make  the  test. 

The  judgment  entered  below  will  therefore  be  vacated,  and  the  cause 
remanded  for  further  proceedings. 


(244  Fed.  95) 

THE  BENJAMIN  NOBLE. 

(Clrctdt  Court  of  Appeals,  Sixth  Circuit    June  30,  1917.) 

No.  2967. 

1.  Shipping  ^=»121(2) — Liabilitt  fob  Loss  of  Cabqo—"  Sea  worthiness" — 

Overloading. 

Under  the  accepted  rule  that  to  constitute  "seaworthiness"  a  vessel 
must  he  reasonably  fit  to  carry  the  cargo  which  she  has  undertaken  to 
transport,  seaworthiness  must  be  tested  by  the  facts  and  circumstances  of 
each  particular  case,  and  the  capacity  of  the  vessel  and  the  tonnage  of  her 
cargo  may  be  vital  factors. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Seaworthy.] 

2.  Shipping  ^=»209(3) — Limitation  of  Liability — Seaworthiness — Burden 

OF  Proof. 

In  a  proceeding  for  limitation  of  liability  against  a  claim  for  loss  of 
cargo,  it  is  incumbent  on  the  shipowner  to  prove  that  the  vessel  was  sea- 
worthy at  the  beginning  of  the  voyage  or  that  due  diligence  had  been 
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used  to  make  her  so,  and  In  that  respect  there  Is  no  distinction  between  a 
common  carrier  and  a  private  carrier. 

3.  Shipping  ^==»141(4) — Seaworthiness — Exceptions  in  Bill  of  Lading. 

A  provision  of  a  bill  of  lading  excepting  dangers  of  navigation  cannot 
be  perniltted  to  affect  the  requirement  of  seaworthiness  under  Harter  Act 
Feb.  13,  18»3,  c.  105,  {  2,  27  Stat.  445  (Comp.  St  191tJ,  §  8030). 

4.  Shipping  ^=»22 — Representation  by  Agents — ^Implied  AuTHORmr. 

A  corporation  shipowner  Is  charged  with  knowledge  of  the  extent  of  the 
power  usually  exercised  by  its  ship  manager,  and  is  bound  by  his  acts 
within  such  limits,  even  though  such  authority  had  not  been  given  in 
express  terms  when  he  was  employed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan ;  Arthur  J.  Tuttle,  Judge. 

In  the  matter  of  petition  in  admiralty  of  the  Capitol  Transportation 
Company,  as  owner  of  the  steamer  Benjamin  Noble,  for  limitation  of 
liability.  From  a  decree  denying  limitation  and  establishing  the  claim 
of  the  Cambria  Steel  Company,  petitioner  appeals.    Affirmed. 

For  opinion  below,  see  232  Fed.  382. 

F.  S.  Masten,  of  Cleveland,  Ohio,  and  Charles  R.  Hickox,  of  New 
York  City,  for  appellant. 

Lewis  Adler  &  Laws,  of  Philadelphia,  Pa.,  and  Sherwin  A.  Hill,  of 
Detroit,  Mich.  (Francis  S.  Laws,  of  Philadelphia,  Pa.,  of  counsel),  for 
appellee. 

Before  WARRINGTON,  MACK,  and  DENISON,  Circuit  Judges. 

WARRINGTON,  Circuit  Judge.  The  steamer  Benjamin  Noble  and 
her  entire  crew  and  cargo  were  lost  on  Lake  Superior  in  April,  1914. 
The  Cambria  Steel  Company,  as  owner  of  the  cargo,  filed  two  libels 
in  personam  against  the  owner  of  the  Noble,  the  Capitol  Transporta- 
tion Company,  one  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  and  the  other  in  the  District  Court 
of  the  United  States  for  the  Northern  District  of  Illinois,  to  recover 
the  value  of  the  cargo  so  lost.  Later  the  Capitol  Transportation  Com- 
pany, appellant  herein,  filed  libel  and  petition  in  the  court  below,  praying 
limitation  of  liability,  and  claiming  under  admiralty  rule  56  (29  Sup. 
Ct.  xlvi)  the  right  to  contest  its  liability  to  any  extent  whatever.  Ap- 
pellant, in  lieu  of  appraisal  and  bond,  elected  to  transfer  all  that  was 
recovered  from  the  Noble,  to  wit,  a  lifeboat  and  spare  wheel,  and  its 
interest  in  the  wreck  if  the  same  should  be  salved.  Monition  having 
issued,  the  Cambria  Steel  Company,  appellee  herein,  filed  its  claim 
against  appellant  for  loss  of  cargo,  consisting  of  2,95P*®/224o  tons  of 
steel  rails  there  stated  to  be  of  the  value  of  $96,418.85.  On  the  same 
day  appellee  filed  answer  setting  up  among  other  things :  Specific  de- 
nial that  appellant  is  entitled  to  limitation  of  liability;  a  contract 
whereby  appellant  agreed  to  transport  and  carry  for  appellee  in  one 
shipment  a  cargo  of  3,000  tons  of  steel  rails  from  the  port  of  Conneaut, 
Ohio,  to  the  port  of  Superior,  Wis.,  at  80  cents  per  gross  ton,  the  dan- 
gers of  navigation,  fire  and  collision  excepted;  and  allegations  to  the 
effect  that  appellant  with  knowledge  of  the  load  the  steamship  could 
safely  carry,  but  without  any  knowledge  in  that  behalf  on  the  part 
of  appellee,  offered  to  furnish  the  steamer  Noble  for  the  service  in 
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contemplation,  and  upon  its  own  responsibility  afterwards  loaded  the 
steamer  with  the  tonnage  of  rails  lost,  as  stated,  and  thereupon  under- 
took to  carry  the  rails  safely  from  the  initial  to  the  destined  port  men- 
tioned. Upon  trial,  in  which  nearly  all  the  witnesses  testified  before 
the  court,  decree  was  entered  denying  to  appellant  its  claim  to  limita- 
tion of  liability,  and  allowing  recovery  in  favor  of  appellee  and  against 
appellant  for  the  stipulated  value  of  and  damage  to  the  cargo  in  the 
sum  of  $94,199.51,  with  interest  at  5  per  cent,  per  annum  from  April 
28,  1914.  The  case  is  reported  under  the  title  of  the  Benjamin  Noble, 
232  Fed.  382.  The  decree  is  based  on  a  finding  that  from  the  begin- 
ning of  the  voyage  and  within  the  knowledge  of  the  owner  the  ship 
was  unseaworthy  in  the  sense  that  she  was  overloaded. 

We  see  no  sufficient  reason  to  disturb  this  finding  unless  as  counsd 
claim  it  was  reached  through  erroneous  application  of  the  law.  We 
cannot  think  it  necessary  to  refer  to  all  the  criticisms  of  counsel ;  but 
we  may,  for  illustration,  refer  to  some : 

*[1]  (1)  It  is  said  that  the  trial  court  held  the  Noble  "overioa(ted  on 
a  basis  unknown  in  law."  The  accepted  definition  of  seaworthiness  is 
whether  the  vessel  is  "reasonably  fit  to  carry  the  cargo  which  she  has 
undertaken  to  transport"  (The  Southwark,  191  U.  S.  1,  9,  24  Sup.  Ct. 
1,  48  L.  Ed.  65);  and  this  test  of  course  is  one  of  fact,  not  of  law. 
Seaworthiness  is  a  relative  term  (The  Thames,  61  Fed.  1014,  1022, 
10  C.  C.  A.  232  [C.  C.  A.  4]),  and  usually  involves  an  inquiry  into  the 
condition  or  capacity  of  the  vessel,  in  connection  with  the  nature  or 
tonnage  of  the  cargo ;  as,  for  instance,  it  has  been  held  that  the  condi- 
tion of  a  vessel  made  it  unseaworthy  for  carrying  meat  (The  South- 
wark, supra);  likewise  as  to  the  carriage  of  flour  (The  Thames, 
Bupra) ;  as  to  the  carriage  of  grain  (The  Fitzgerald,  212  Fed.  678, 
683,  129  C.  C.  A.  214  [C.  C.  A.  6]);  and  as  to  the  carriage  of  asphalt 
(Dene  Shipping  Co.  v.  Tweedie  Trading  Co.,  143  Fed.  854,  856,  74  C. 
C.  A.  606  [C.  C.  A.  2]).  This  is  true  also  of  a  vessel  which  is  improp- 
erly ballasted  with  reference  to  the  load  it  carries  (The  Whitlieburn 
[D.  C]  89  Fed.  526,  528,  and  Sumner  v.  Caswell  [D.  C]  20  Fed.  249, 
252,  253,  decisions  by  Judge  Addison  Brown) ;  so  as  respects  an  im- 
proper distribution  or  loading  of  the  cargo  (The  Oneida,  128  Fed.  687, 
689,  63  C.  C.  A.  239  [C.  C.  A.  2] ;  The  G.  B.  Boren  [D.  C]  132  Fed. 
887,  888;  The  William  Power  [D.  C]  131  Fed.  136,  137);  or  over- 
loading a  particular  part  of  a  vessel  (The  Kate  [D.  C.]  91  Fed.  679, 
680,  per  Judge  Addison  Brown).  It  must  follow,  if  it  is  not  obvious, 
that  the  capacity  of  a  vessel  and  the  tonnage  of  its  cargo  are  likewise 
vitally  related  as  respects  the  fact  of  unseaworthiness.  In  Cincinnati 
Firemen's  Mutual  Ins.  Co.  v.  May,  20  Ohio,  212,  226,  Chief  Justice 
Hitchcock  said:  "That  the  overloading  a  vessel  renders  her  imsea- 
worthy,  there  can  be  no  doubt."  This  is  in  accord  with  the  rule  laid 
down  by  Earle,  C.  J.,  in  Foley  v.  Tabor,  2  F.  &  F.  663,  664,  665,  671, 
672,  by  the  Lord  Chancellor,  in  Steel  v.  State  Line  Steamship  Co.,  3 
App.  Cas.  72,  77,  and  by  Lord  Wensleydale  in  14  Moo.  P.  C.  C.  471, 
492,  497,  2  Amould  on  Marine  Ins.  (7th  Ed.)  p.  814,  §  717,  and  Parsons 
on  Maritime  Law,  p.  137 ;  and  no  decision  to  the  contrary  has  come 
to  our  attention ;  indeed,  the  same  rule  is  clearly  implied  in  the  provi- 
sion of  the  Harter  Act  whch  requires  the  owner  to  make  his  vessel 
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"seaworthy  and  capable  of  performing  her  intended  voyage"  (27  Stat. 
445,  §  2).  It  results  that  seaworthiness  must  be  tested  by  the  facts  and 
circumstances  of  each  particular  case  (see  in  addition  to  cases  above 
cited  Ins.  Nav.  Co.  v.  Farr  &  Bailey  Mfg.  Co.,  181  U.  S.  218,  224,  21 
Sup.  Ct.  591,  45  L.  Ed.  830) ;  and  the  advantages  derived  in  the  court 
below  through  observation  of  the  witnesses  cannot  be  overlooked. 

[2,  3]  (2)  Concerning  the  finding  of  unseaworthiness,  it  is  objected 
that  the  trial  court  erroneously  placed  upon  appellant  the  burden  of 
proving  that  the  ship  was  seaworthy  with  respect  to  her  load ;  and  it 
is  said  that  this  is  so  whether  appellant  be  treated  as  a  common  carrier 
or  as  a  private  carrier.  Counsel  admit  that  the  objection  is  of  no  great 
consequence  in  view  of  the  fact  that  the  record  has  been  made ;  and 
as  we  interpret  the  record  the  burden  was  not  in  fact  placed  on  appel- 
lant. True,  in  the  course  of  the  opinion,  the  trial  judge  stated  that, 
"while  the  law  places  the  burden  of  proving  seaworthiness  upon  the 
petitioner  in  a  case  of  this  kind,*'  yet  he  also  stated  that  he  "directed  the 
claimant  (appellee)  to  put  in  its  full  case,  that  then  the  petitioners  (ap- 
pellant) put  in  their  case,  and  that  then  the  claimant  put  in  its  rebuttal, 
and  that  course  was  pursued"  (232  Fed.  at  page  389);  and  it  con- 
clusively appears  that  the  objection  is  immaterial,  since  the  court  fur- 
ther found  (390):  "But  there  can  be  no  question  of  doubt  in  this 
case,  as  the  shipper  by  direct  and  convincing  evidence  has  proved  the 
unseaworthiness  of  the  carrier."  Apart  from  this,  and  upon  the 
theory  that  the  Noble  was  a  common  carrier,  it  was  "incumbent  upon 
the  shipowner  (appellant)  to  prove  that  the  vessel  was  seaworthy  at 
the  time  of  beginning  the  voyage,  or  that  due  diligence  had  been  used 
to  make  her  so"  (The  Wildcroft,  201  U.  S.  378,  386,  26  Sup.  Ct.  467, 
468,  50  L.  Ed.  794) ;  and  even  if  in  considering  the  testimony  the  trial 
judge  had  been  in  doubt  as  to  the  ship's  seaworthiness,  the  doubt  should 
have  been  resolved  in  favor  of  the  shipper,  for  the  evidence  clearly 
shows  that  appellee  did  not  use  due  diligence  to  furnish  a  seaworthy 
vessel  with  respect  to  the  load  attempted  to  be  carried  (The  Wildcroft, 
supra,  at  page  389  of  201  U.  S.,  at  page  467  of  26  Sup.  Ct,  50  L.  Ed. 
794).  The  fact  that  the  bill  of  lading  contained  a  provision  excepting 
"dangers  of  navigation,  fire  and  collision"  is  not  important.  As  Mr. 
Justice  Day  said  in  The  Southwark,  supra,  191  U.  S.  at  pages  16,  17,  24 
Sup.  Ct.  at  page  6,  48  U  Ed.  65 : 

"To  permit  the  stipulations  of  this  bill  of  lading  to  cut  down  the  statutory 
requirements  of  section  2  of  the  Harter  Act  would  be  to  allow  the  parties  to 
enforce  a  contract  in  violation  of  the  positive  terms  of  the  statute." 

It  is,  however,  urged  that  the  Noble  was  not  a  common  carrier,  but 
a  private  carrier,  since  the  whole  cargo  belonged  to  appellee  and  the 
boat  was  not  running  on  regular  routes  nor  held  out  as  a  common  car- 
rier; and  consequently  that  she  was  not  subject  to  the  rule  pointed  out 
touching  the  burden  of  proof.  Conceding,  though  it  is  not  necessary 
to  decide,  that  the  Noble  was  a  private  carrier,  the  position  of  appel- 
lant is  not  changed ;  for,  as  we  have  seen,  the  burden  of  proof  was  not 
cast  upon  appellant.  Furthermore,  we  see  no  reason  for  distinction 
between  a  private  carrier  and  a  common  carrier  as  respects  the  ques- 
tion or  the  proofs  as  to  seaworthiness,  since  the  obligation  of  each  to 
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furnish  a  seaworthy  boat  is  the  same.  Sumner  v.  Caswell,  supra,  20 
Fed.  at  pages  251,  252;  The  Planter,  19  Fed.  Cas.  No.  11,207a,  807, 
808,  C.  C.  per  Circuit  Judge  (afterwards  Mr.  Justice)  Woods;  The 
Royal  Sceptre  (D.  C.)  187  Fed.  224,  227. 

[4]  (3)  It  is  contended  that,  if  the  vessel  was  lost  through  over- 
loading to  the  extent  of  unseaworthiness,  the  overloading  was  brought 
about  by  the  master  without  appellant's  privity  or  knowledge,  and  so 
furnishes  no  reason  for  denying  limitation  of  liability.  We  must  re- 
gard this  contention  as  ruled  by  the  decision  of  this  court  in  Great 
Lakes  Towing  Co.  v.  Transp.  Co.,  155  Fed.  11,  83  C.  C.  A.  607,  22  L. 
R.  A.  (N.  S.)  769.  It  is  a  mistake  to  say  that  the  master  alone  was 
responsible  for  the  overloading.  The  corporation  itself,  through  John 
A.  Francombe,  was  cognizant  of  the  overloading  and  in  eflfect  brought 
it  about.  It  is  stated  in  appellee's  brief  and  without  apparent  contra-^ 
diction  that  appellant's  "only  vessel  property"  was  the  steamer  Noble; 
and  this,  -with  the  further  fact  that  appellant  was  in  possession  of  the 
insurance  proceeds,  was  conceded  at  the  oral  argument.  These  facts 
should  be  borne  in  mind  in  determining  the  relations  between  the  ap- 
pellant company  and  Francombe.  It  is  clearly  to  be  inferred  from  the 
evidence  that  Francombe  was  the  sole  manager  of  the  steamer  Noble ; 
that  appellant  had  employed  him  in  that  capacity ;  that  he  was  invested 
with  and  he  exercised  the  power  of  the  corporation  in  selecting  and 
employing  the  chief  officers,  such  as  the  master  and  engineer,  of  the 
vessel,  and  in  determining  what  contractual  services  the  vessel  should 
engage  in ;  that  he  was  held  out  by  the  company  and  was  recognized 
by  persons,  such  as  brokers,  dealing  in  respect  of  the  ship  and  her  serv- 
ices, as  the  person  ultimately  entitled  in  such  matters  to  represent  and 
bind  the  corporation.  The  initial  arrangement  for  the  carriage  of  the 
steel  rails  in  question  was  held  in  abeyance  until  it  received  his  ultimate 
approval ;  and  even  the  master  would  not  complete  the  loading  of  the 
rails  until  he  first  obtained  the  sanction  and  direction  of  Francombe. 
In  short,  it  is  not  shown  that  final  authority  in  the  respects  mentioned 
resided  in  any  person  except  Francombe;  and  he  may  rightfully  be 
treated  as  in  fact  the  company's  manager.  Since  the  board  of  directors 
of  the  corporation  must  be  presumed  to  have  exercised  a  supervision 
over  its  business,  the  board  is  to  be  charged  with  knowledge  of  the  ex- 
tent of  the  power  usually  exercised  by  its  ship  manager  and  held  to 
have  acquiesced  in  his  possession  of  such  authority,  even  though  it 
had  not  been  g^ven  in  express  terms  when  he  was  employed  as  manager 
of  the  vessel.  Sun  Printing  &  Publishing  Ass'n  v.  Moore,  183  U.  S. 
642, 650,  651,  22  Sup.  Ct.  240,  46  L.  Ed.  366;  Walker  v.  Detroit  Trans- 
it Ry.  Co.,  47  Mich.  338,  350,  11  N.  W.  187.  The  language  of  Judge 
Severens  in  the  Great  Lakes  Towing  Case,  supra,  at  page  21  of  155 
Fed.,  at  page  617  of  83  C.  C.  A.,  22  L.  R.  A.  (N.  S.)  769,  would  there- 
fore seem  to  be  peculiarly  apposite : 

"The  Mills  Transportation  Company,  being  a  corporation,  could  act  only 
through  some  agency.  McMorran  was  the  manager,  and  was  vested  with 
authority  to  make  such  contracts  as  this  in  behalf  of  the  owner  of  the  vessel, 
and  the  contract  was  the  personal  contract  of  the  corporation,  not  in  conse- 
quence of  any  principle  peculiar  to  the  maritime  law,  but  by  virtue  of  the 
common-law  rules  of  agency." 
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Francombe  sanctioned  and  in  eflfect  made  the  verbal  contract  of  af- 
freightment out  of  which  the  present  controve;rsy  grew ;  and  the  con- 
tractual obligation  so  created  was  the  personal  contract  of  appellant. 
In  our  view  of  the  evidence  Francombe's  knowledge  that  the  steamer 
was  overloaded  is  too  clear  for  argument.  It  inevitably  follows  that 
this  overloading  took  place  with  the  privity  and  knowledge  of  appel- 
lant. 

It  is  insisted,  however,  that  even  this  is  not  enough  to  justify  denial 
of  limitation.  Admittedly  this  view  is  opposed  to  the  decision  of  this 
court  in  the  Great  Lakes  Towing  Case.  This  is  true  also  of  the  deci- 
sion in  The  Republic,  61  Fed.  109,  113,  9  C.  C.  A.  386  (C.  C.  A.  2) ;  in 
The  Annie  Faxton,  75  Fed.  312,  313,  21  C.  C.  A.  366  (C.  C.  A.  9);  in 
Benner  Line  v.  Pendleton,  217  Fed.  497,  506,  133  C.  C.  A.  349  (C.  C. 
A.  2) ;  and  in  The  Julia  Luckenbach,  235  Fed.  388,  397,  148  C.  C.  A. 
650  (C.  C.  A.  2),  reversing  decision  below ;  also  in  Gokey  v.  Fort  (D. 
C.)  44  Fed.  364,  365 ;  Rudolf  v.  Brown  (D.  C.)  137  Fed.  106,  108, 
109;  and  the  same  rule  is  recognized,  though  perhaps  this  was  not 
necessary,  in  the  decision  of  Richardson  v.  Harmon,  222  U.  S.  96,  103 
to  106,  32  Sup.  Ct.  27,  56  L.  Ed.  110,  and  in  Butler  v.  Boston  Steam- 
ship Co.,  130  U.  S.  527,  553,  et  seq.,  9  Sup.  Ct.  612,  32  L.  Ed.  1017. 
It  is  said  that  these  decisions  arei  erroneous  as  regards  the  ques- 
tion of  limitation,  and  consequently  that  the  decision  in  the  Great 
Lakes  Towing  Case  should  be  reconsidered.  The  theory  of  this  fea- 
ture of  the  argument'  is  that  section  18  of  Act  June  26,  1884,  c.  121, 
23  Stat.  57  (Comp.  St.  1916,  §  8028),  operated  to  repeal  and  supplant 
section  3  of  Act  March  3,  1851,  c.  43,  limiting  the  liability  of  ship- 
owners (9  Stat.  635;  Rev.  Stat.  §  4283  [Comp.  St.  1916,  §  8021]);  in 
other  words,  that  the  purpose  of  section  18  was  at  least  to  eliminate 
from  old  section  3  the  "privity  or  knowledge"  clause.  The  same  con- 
tention was  made  in  this  court  in  support  of  a  petition  for  rehearing 
in  the  Great  Lakes  Towing  Case  and  upon  substantially  the  same  argu- 
ment as  the  one  presented  here ;  but  rehearing  was  denied.  It  is  stated 
that  this  question  is  pending  in  the  Supreme  Court  in  the  case  of  Ben- 
ner Line  v.  Pendleton,  supra;  but  we  are  disposed  to  follow  the  de- 
cision in  the  Great  Lakes  Towing  Case. 

(4)  Strenuous  objection  is  made  to  the  trial  judge's  estimate  of  the 
weight  that  should  be  accorded  to  some  of  the  evidence  concerning  the 
overloading  of  the  Noble,  and  of  the  credibility  of  some  of  the  wit- 
nesses upon  that  subject  and  upon  still  other  matters  involved  in  the 
controversy.  We  need  not  recount  all  the  objections.  Counsel  on  both 
sides  were  alert  and  persistent  in  bringing  out  all  facts  and  circum- 
stances of  seeming  relevancy  to  the  issues,  and  the  court  indulged 
counsel  in  this  course  to  a  liberal  degree.  At  the  close  of  the  trial  and 
when  the  demeanor  of  the  witnesses  and  their  testimony  were  fresh  in 
mind,  the  judge  delivered  an  oral  opinion  which  shows  that  he  had  a 
full  appreciation  of  the  testimony.  This  opinion  was  subsequently  re- 
duced to  writing  and,  apart  from  the  introduction  of  citations,  witfiout 
change  of  any  importance.  In  our  view  of  the  evidence  we  cannot  ac- 
cept the  claims  of  appellant  that  some  of  the  conclusions  of  fact  reached 
by  the  trial  judge  are  unsupported  by  the  testimony,  much  less  that  th^ 
are  opposed  to  the  testimony.    This  would  be  to  accept  part  of  the  testi- 
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mony,  not  9ie  whole  of  it;  it  would  be  to  substitute  our  estimate  of 
credibility  derived  from  the  record  for  the  impressions  received  by  the 
judge  who  actually  saw  the  witnesses  and  heard  them  testify.  We  are 
unanimous  in  the  belief  that  no  prejudicial  error  is  shown  as  respects 
any  of  the  conclusions  of  fact  or  law.  The  present  opinion  has  been 
prepared  in  deference  to  the  earnest  contentions  of  counsel  and  in  an 
eflfort  to  meet  some  of  the  more  prominent  contentions,  rather  than  in 
the  belief  that  a  written  opinion  here  is  necessary. 
The  decree  must  be  affirmed. 


(244  Fed.  101) 

In  re  BRANTMAN. 

(Circuit  (Jourt  of  Appeals,  Second  Circuit    July  6,  1917.)  ' 

No.  231. 

1.  COBPOBATIONS   ^=^152-— DIVIDENDS — RiOHT   OF  ACTION. 

Ordinarily,  a  stockholder  cannot  maintain  an  action  for  a  dividend  not 
declared,  but  If  directors  unreasonably  and  wrongfully  refuse  or  neglect 
to  declare  dividends  when  there  are  surplus  profits  out  of  which  It  may 
be  declared  and  there  Is  no  good  reason  for  their  faUure,  a  stockholder 
may,  by  bill  In  equity,  compel  declaration  of  a  dividend. 

2.  COBPOBATIONS  ♦=»152— DiBECTOBS — DIVIDENDS. 

Courts  will  not  undertake  to  control  directors  In  the  exercise  of  their 
discretion  as  to  declaration  of  dividends,  unless  they  act  fraudulently, 
oppressively,  or  unreasonably. 

3.  Bankbuptct  ^=^279— Tbitstbe — ^Rights  or. 

The  trustee  of  a  bankrupt  succeeds  to  the  bankrupt's  title  to  corporate 
stock  and  has  the  bankrupt's  rights  and  remedies  as  respect  dividends 
which  have  been  declared,  or  which  ought  to  have  been  declared,  and 
so  where  corporate  directors,  to  protect  a  bankrupt,  failed  to  declare  divi- 
dends, the  trustee  may  maintain  a  suit  to  compel  declaration  of  dividend. 

4.  Bankbuptct   «=»288(1) — Review — ^Waiveb. 

Where  the  right  of  trustee  In  bankruptcy  to  proceed  summarily  against 
a  corporation  was  not  questioned  In  the  trial  court,  any  right  of  the  cor- 
poration to  demand  that  It  should  have  been  proceeded  against  by  plenary 
suit  was  waived. 
G.  Bankbuptct  «=»288(1) — Suicmabt  Pbogbedings — ^Rioht  of  Bankbuft  to 
Object. 

A  bankrupt  by  filing  his  petition  submits  his  estate  for  administration 
In  the  court  of  bankruptcy,  and  cannot  object  that  the  court  proceeds 
summarily  to  determine  his  rights. 
6w  Bankbuptct  ^=s>306 — ^Pboceedinos — ^Pbofit. 

In  a  summary  proceeding  by  a  trustee  to  compel  the  corporation  which 
It  was  alleged,  to  fraudulently  protect  the  bankrupt,  withheld  declaration 
of  dividends  to  declare  such  dividends  so  that  they  would  pass  to  the 
trustee.  It  Is  Improper  to  direct  an  accounting,  but  an  Investigation  as  to 
profits  appUcable  to  dividends  should  be  ordered. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  New  York. 

In  the  matter  of  the  bankruptcy  of  Jacob  Brantman.  Schoonmaker 
Bros.  &  Brantman,  Incorporated,  and  Jacob  Brantman  petition  to  re- 
vise an  order  of  the  District  Court.    Modified. 

^=9For  oUier  casM  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbertd  Digests  ft  Indexes 
1660.C.A.— 34 
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This  cause  comes  here  on  petition  to  review  an  order  of  the  United  States 
District  Court  for  the  Eastern  District  of  New  York,  entered  on  January 
1,  1917. 

The  petitioner  Brantman  was  adjudicated  a  bankrupt  on  May  17,  1916, 
upon  a  voluntary  petition  in  bankruptcy.  He  was  at  the  time  of  this  adjudi- 
cation an  oflBcer  and  director  of  Schoonmaker  Bros.  &  Brantman,  Incorporated, 
a  corporation  organized  xmder  the  laws  of  the  state  of  New  York,  and  was  at 
that  time  the  owner  of  one  share  of  stock  of  the  par  value  $100  in  said  cor- 
poration. 

The  petitioner  Brantman  scheduled  this  share  of  stock  as  an  asset,  and  upon 
appointment  of  a  trustee  surrendered  the  share  to  the  trustee.  And  at  the 
hearing  Brantman  testified  that  in  addition  to  his  salary  for  services  rendered 
he  was  entitled  to  one-third  of  the  dividends  when  declared  by  the  corpora- 
tion. It  appears  that  the  corporation  has  never  declared  any  dividends  either 
before  or  since  the  adjudication  of  bankruptcy. 

On  November  17,  1916,  the  trustee  in  bankruptcy  moved  the  court  for  an 
order  directing  the  petitioners  to  pay  to  the  trustee  the  sum  of  ^000  repre- 
senting one-third  of  the  alleged  profits  earned  by  the  petitioner  Schoonmaker 
Bros.  &  Brantman,  Inc. 

The  petitioners  opposed  the  application  on  the  ground  that  the  court  had 
no  Jurisdiction  to  determine  in  a  summary  manner  the  questions  involved, 
and  upon  the  further  ground  that  Schoonmaker  Bros.  &  Brantman,  Incorpo- 
rated had  not  earned  the  sum  of  $6,000  or  any  other  sum  whatsoever  in  profits 
from  the  time  of  its  incorporation  to  the  date  of  the  adjudication  in  bank- 
ruptcy. And  on  January  1,  1917,  the  District  Judge  made  an  order  directing 
the  petitioners  to  turn  over  to  the  trustee  one-third  of  any  sum  which  might  be 
shown  to  have  been  earned  by  Schoonmaker  Bros.  &  Brantman,  Incorporated, 
and  referring  the  proceeding  to  a  special  master  to  examine,  take  testimony 
and  report  as  to  the  amount  due. 

H.  &  J.  J.  Lesser,  of  New  York  City,  for  petitioner  bankrupt. 

Thomas  P.  Hall,  of  New  York  City,  for  petitioner  Schoonmaker 
Bros.  &  Brantman,  Incorporated. 

S.  C.  Duberstein  and  Lrco  Oppenheimer,  both  of  New  York  City, 
for  trustee  Castellano. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  It  ap- 
pears that  prior  to  the  filing  of  the  petition  in  bankruptcy  Jacob  Brant- 
man, the  bankrupt,  and  Grant  P.  Schoonmaker  and  Clifford  Schoon- 
maker were  employed  by  William  Alsberg  &  Co.  The  bankrupt  oc- 
cupied the  position  of  merchandise  man  and  assistant  buyer,  and  was 
receiving  a  salary  of  $60  a  week.  About  November  1,  1915,  the  bank- 
rupt and  the  two  Schoonmakers  agreed  to  end  their  connection  with 
William  Alsberg  &  Co.,  and  to  go  into  business  together  in  the  buying 
and  selling  of  tailors'  trimmings.  They  accordingly  on  November  12, 
1915,  organized  a  corporation  known  as  Schoonmaker  Bros.  &  Brant- 
man, Incorporated.  It  is  alleged  that  in  pursuance  of  their  agreement 
the  bankrupt  was  given  a  salary  of  $40  a  week,  it  being  agreed  that  he 
was  also  to  receive  one-third  of  the  profits  of  the  business,  the  re- 
maining two-thirds  to  be  divided  equally  between  the  two  Schoon- 
makers. 

It  appears  too  that  at  the  time  of  the  organization  of  this  corpo- 
ration a  Miss  Lipman  had  an  action  pending  and  undetermined  against 
the  bankrupt  in  the  Supreme  Court  of  New  York,  for  a  breach  of 
promise  to  marry,  which  action  resulted  in  a  judgment  for  the  sum 
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of  $1,881.62.    That  judgment  remains  wholly  unpaid.    It  is  the  only 
claim  scheduled  in  the  bankrupt's  schedules,  and  the  purpose  of  the 
filing  of  the  petition  in  bankruptcy  is  to  discharge  that  liability. 
The  District  Judge  entered  an  order  which  reads  as  follows : 

"Ordered  and  adjudged  that  Jacob  Brantman,  the  bankrupt  herein,  and  the 
said  corporation  of  Schoonmalcer  Bros.  &  Brantman,  Incorporated,  are  legally 
responsible  to  the  creditors  of  said  banlcrupt,  and  will  be  directed  to  turn 
over  to  the  trustee  herein  one-third  of  that  sum  which  may  he  shown  to 
have  been  payable  as  dividends  prior  to  the  adjudication  of  the  bankrupt,  and 
which  may  hereafter  be  declared,  or  which  is  held  as  undeclared  dividends 
earned  prior  to  adjudication  by  Schoomnaker  Bros.  &  Brantman,  Incorporated, 
or  such  amount  as  may  be  shown  to  have  been  concealed  from  creditors  of 
the  said  bankrupt,  by  willful  and  Intentional  neglect  to  declare  dividends,  by 
an  intentional  use  of  the  money  belonging  to  such  dividends  for  other  pur- 
poses, in  order  to  aid  said  bankrupt  in  concealing  same  from  the  trustee 
herein.  And  it  is  further  ordered  that  the  issue  as  to  the  amount  due  as 
aforesaid  be  and  the  same  hereby  is  referred  to  Eugene  F.  O'Connor,  Jr.,  Esq., 
as  special  commissioner,  to  examine,  take  testimony,  and  report" 

The  trustee  of  the  bankrupt  seeks  to  reach  whatever  profits  the  bank- 
rupt is  entitled  to  in  the  corporation  in  which  he  holds  one-third  of 
the  stock.  If  this  corporation  has  made  a  profit  of  $6,000  as  is  alleged, 
and  the  bankrupt  is  entitled,  as  is  also  alleged,  to  $2,000,  his  creditors 
must  be  able  to  obtain  the  benefit  of  it,  and  they  cannot  be  deprived 
of  it  by  any  failure  of  the  directors  to  declare  a  dividend.  Such  a 
method  of  concealing  or  covering  up  property  as  these  parties  are  al- 
leged to  have  adopted  cannot  succeed. 

[1]  The  directors  have  not  declared  a  dividend  it  is  true,  and  the 
general  rule  is  well  established  that  a  stockholder  cannot  maintain  an 
action  for  a  dividend  not  declared.  It  is  nevertheless  true  that  if  di- 
rectors unreasonably  and  wrongfully  refuse  or  neglect  to  declare  a 
dividend  when  there  are  surplus  profits  out  of  which  it  may  be  de- 
clared, and  there  is  no  good  reason  for  their  failure  to  do  so,  a  stock- 
holder can  file  a  bill  in  a  court  of  equity  to  compel  the  directors  to  de- 
clare and  pay  it.  Pratt  v.  Pratt,  Read  &  Co.,  33  Conn.  446;  Beers 
V.  Bridgeport  Spring  Co.,  42  Conn.  17. 

[2]  It  is  also  true  that  the  courts  do  not  undertake  to  control  di- 
rectors in  the  exercise  of  their  discretion  in  such  cases  unless  they  act 
fraudulently,  oppressively,  or  unreasonably.  New  York,  L.  E.  &  W.  R. 
Co.  V.  Nickals,  119  U.  S.  296;  ^  Williams  v.  Western  Union  Tel.  Co.. 
93  N.  Y.  162,  192;  Burden  v.  Burden,  159  N.  Y.  287,  54  N.  E.  17; 
Stevens  v.  U.  S.  Steel  Corporation,  68  N.  J.  Eq.  373,  59  Atl.  905.  And 
in  the  instant  case  the  claim  is  that  the  directors  are  acting  in  collu- 
sion with  the  bankrupt,  and  therefore  fraudulently,  in  withholding  a 
division  of  the  profits. 

[3]  The  trustee  of  a  bankrupt  of  course  succeeds  to  the  bankrupt's 
title  to  the  stock  and  has  the  bankrupt's  rights  and  remedies  as  re- 
spects dividends  which  have  been  declared  or  which  ought  to  have 
been  declared. 

[4]  So  that  if  the  directors  of  the  corporation  of  Schoonmaker 
Bros.  &  Brantman,  Incorporated,  are  fraudulently  withholding  the  dec- 
laration of  a  dividend  the  trustee  must  be  entitled  to  invoke  the  power 
of  the  court  to  compel  the  declaration  of  it.    The  bankrupt's  interest 

1  7  Sup.  Ct.  209,  30  L.  Bd.  368. 


Digitized  by  VjOOQIC 


532  156  C.  C.  A.  RBPOBTS 

in  the  undivided  profits  of  this  corporation  is  in  equity  his  property 
and  capable  of  being  reached  by  his  trustee.  In  this  case  it  can  be 
reached  by  summary  proceedings,  as  the  only  question  raised  is  as  to 
whether  there  are  any  profits,  and  if  any  there  be,  the  amount  thereof 
that  is  reasonably  applicable  to  dividends.  The  corporation,  which  has 
been  made  a  party  defendant,  not  having  raised  in  the  court  below 
any  question  as  to  the  jurisdiction  of  that  court  to  dispose  of  the  mat- 
ter in  a  summary  proceeding,  its  attempt  to  raise  the  question  in  this 
court  comes  too  late.  For  its  right  to  have  the  matter  adjudicated  in 
a  plenary  action  is  one  which  it  can  waive  and  did  waive  by  failing  to 
raise  it  in  the  trial  court. 

[5]  The  bankrupt  made  objections  in  the  court  below  as  to  the  right 
to  proceed  summarily  against  him.  But  he  was  in  no  position  to  raise 
such  a  question  even  in  the  court  below.  The  bankrupt  cannot  ques- 
tion the  court's  jurisdiction  to  act  summarily  against  him,  for  by  filing 
his  petition  in  bankruptcy  he  submitted  his  estate  for  administration 
to  the  court  and  established  its  jurisdiction  to  direct  him  summarily 
to  turn  over  all  property  of  every  kind,  nature,  and  description  to  his 
trustee  in  bankruptcy,  as  the  trustee  takes  by  operation  of  law  the 
title  to  all  his  property. 

[8]  While  the  court  below  was  right  in  thinking  that  the  trustee  is 
entitled  to  reach  the  property  to  which  the  bankrupt  is  equitably  enti- 
tled in  the  undivided  profits  of  the  corporation,  the  form  of  the  order 
is  open  to  a  slight  objection,  in  that  it  practically  decrees  an  account- 
ing. The  order  should  be  modified  so  as  to  direct  an  investigation  as 
to  the  profits  of  the  company  reasonably  applicable  to  dividends. 
Property  so  discovered  will  be  subject  to  the  summary  order  of  the 
<:ourt,  under  the  circumstances  of  this  case. 

The  decree  so  modified  is  affirmed. 


<244  Fed.  104) 

HALIi  y.  WEST  JERSEY  &  S.  R.  CO. 

(Circuit  Court  of  Appeals.  Third  Circuit  July  30,  1917.) 
No.  2222. 

1.  Railboads   «=»350(28) — ^Accidents   at   Cbossings— Contbibutobt   Negij* 

GENCE. 

Act  N.  J.  Marcb  31,  1909  (P.  L.  p.  54),  which  provides  that,  where  a  raU- 
road  company  has  assumed  to  establish  and  maintain  safety  gates  at  a 
crossing,  in  any  action  to  recover  for  the  death  or  injury  of  a  person  at 
such  crossing  at  a  time  when  the  gates  were  not  down  the  question  of  con- 
tributory negligence  shall  be  one  to  he  determined  by  the  Jury,  does  not 
deprive  the  court  of  the  power  to  determine  such  question  as  one  of  law» 
where  it  arises  on  undisputed  facts. 

2.  CouBTs  ^=»352 — Fedebal  Coubts — ^Pbocbdtjbe— State  Statute. 

Regarding  such  statute  as  establishing  a  rule  of  procedure,  it  does  not 
apply  to  a  case  brought  in  a  federal  court  in  another  state. 

3.  Railboads   ^=^327(12) — ^Accidents   at    Cbossings— Contbibutobt   Neoli- 

oence. 

Plaintiff  and  six  others  were  taking  a  pleasure  ride  in  an  automobile^ 
which  one  of  them  was  driving,  when  it  struck  the  side  of  a  railroad  train 

^s»For  other  cases  see  same  topic  it  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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at  a  grade  crossing,  killing  some  and  injuring  others  of  the  riders.  Plain- 
tiff knew  they  were  approaching  a  crossing,  and  was  sitting  on  the  knee 
of  another  of  the  party  on  the  front  seat  beside  the  driver.  The  view  of 
the  track  was  obstructed  by  a  building  until  they  were  within  15  feet  of  it, 
when  it  could  be  seen  for  2,000  feet.  Held,  that  it  was  as  much  the  duty 
of  plaintiff  as  of  the  driver  to  look  out  for  the  train  and  give  warning  of 
its  approach,  and  that  under  the  undisputed  facts  she  was  chargeable  with, 
contributory  negligence,  which  defeated  a  right  of  recovery. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania ;  J.  Whitaker  Thompson,  Judge. 

Action  at  law  by  Jane  T.  Hali  against  the  West  Jersey  &  Seashore 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmea. 

A.  T.  Ashton,  of  Philadelphia,  Pa.,  for  plaintiflf  in  error. 
Sharswood  Brinton  and  John  Hampton  Barnes,  both  of  Philadelphia, 
Pa.,  for  defendant  in  error. 

Before  BUPFINGTON,  McPHERSON,  and  WOOLI^Y,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  this  case  Miss  Jane  T.  Hall 
had  brought  suit  in  a  state  court  against  the  West  Jersey  &  Seashore 
Railroad  Company,  to  recover  damages  for  personal  injuries.  The 
cause  was  thereafter  duly  removed  to  the  court  below  on  the  g^oimd 
of  diversity  of  citizenship.  On  trial  that  court  gave  peremptory  in- 
structions for  the  defendant.  On  entry  of  judgment  on  such  verdict, 
the  plaintiff  took  this  writ.  The  case  turns  on  the  alleged  contribu- 
tory negligence  of  the  plaintiflf.  On  the  part  of  the  defendant  it  is 
contended  that  the  proof  adduced  by  the  plaintiflf  so  clearly  showed 
contributory  negligence  on  her  part  that  the  court  was  bound,  as  a 
matter  of  law,  to  so  hold.  On  tfie  part  of  the  plaintiflf,  it  is  contend- 
ed that  under  the  New  Jersey  statute  of  1909  (P.  L.  p.  54),  quoted 
in  the  margin,  ^  the  court  had  no  power  to  determine  that  question  it- 
self, but  was  bound,  under  that  statute,  to  submit  the  cause  to  the  jury. 

[1]  We  do  not  understand  the  New  Jersey  statutes  have  abolished 
the  defense  of  contributory  negligence,  or  relieved  the  court  from  de- 
ciding the  question  of  law,  where  it  arises,  whether  the  undisputed 
facts  show  a  plaintiflf  is  guilty  of  contributory  negligence.  Shoemaker 
V.  Central  R.  R.  of  N.  T.  (N.  J.  Sup.)  89  Atl.  517.  In  Erie  Co.  v.' 
Schmidt,  225  Fed.  517,  140  C.  C.  A.  655,  we  had  before  us  the  New 
Jersey  crossing  act,  chapter  96  of  1909,  quoted  in  the  margin."    We 

1  "Whenever  any  railroad  company  shall  have  assumed  to  estabUsh  and 
maintain  what  are  known  as  safety  gates  at  any  railroad  crossing  in  this 
state,  and  a  person  is  killed  or  injured  at  any  such  crossing  by  being  struck  by 
a  locomotive  or  train  when  attempting  to  cross  the  tracks  at  a  time  when  such 
gates  are  not  down,  ♦  ♦  ♦  that  in  all  such  cases  the  question  whether  the 
person  so  killed  or  injured,  upon  attempting  to  cross  such  railroad  crossing,  at 
a  time  when  the  safety  gates  at  such  crossing  are  not  down,  was  or  was  not, 
guilty  of  contributory  negligence  shall  be  a  question  to  be  determined  by  the 
Jury,  in  all  actions  brought  to  recover  damages." 

2  "1.  Wherever  any  railroad  whose  right  of  way  crosses  any  public  street 
or  highway,  has  or  shall  install  any  safety  gates,  bell  or  other  device  design- 
ed to  protect  the  traveling  public  at  any  crossing  or  has  placed  at  such  cross- 
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there  said,  and  the  same  was  restated  and  followed  in  Delaware,  etc^ 
Co.  V.  Welshman,  229  Fed.  84,  143  C.  C.  A.  358,  L.  R.  A.  1916E,  816: 

"In  our  opinion,  the  railroad  is  mistaken  in  snpposini*  that  the  act  compels 
the  trial  Judge  to  submit  to  the  jury  every  case  of  injury  or  death  at  a  pro- 
tected grade  crossing  in  New  Jersey.  The  evidence  may  establish  contributory 
negligence  so  clearly  that  the  judge  would  be  bound  to  give  the  jury  binding 
instructions  in  favor  of  the  railroad.  The  act  does  no  more  than  de<dare  as  a 
rule  of  evidence  that  in  certain  situations  the  mere  fact  that  the  deceased  did 
not  stop,  look,  and  listen  shall  not  of  Itself  defeat  recovery ;  but  it  does  not  at- 
tempt to  lay  down  a  rule  that  every  grade  crossing  case  where  contributory 
negligence  Is  alleged  must  be  submitted  to  a  jury." 

[2]  Regarding,  therefore,  such  statutes  as  rules  of  procedure,  it  is 
clear  that  such  rule  of  procedure,  enacted  in  New  Jersey,  could  not 
affect  the  procedure  of  a  case  litigated  in  the  court  below,  and  therefore 
the  District  Court  for  the  Eastern  "District  of  Pennsylvania  had  the 
right,  and  it  was  its  duty,  to  hold  that,  if  the  facts  clearly  showed  the 
plaintiff  contributed  to  the  accident,  she  could  not  recover.  This  duty 
it  met,  and  the  only  question  here  involved  is  whether  it  erred  in  de- 
ciding that  question  as  a  matter  of  law  and  refusing  to  submit  it  to 
the  jury. 

[3]  We  have  carefully  examined  the  proofs.  We  find  no  disputed 
questions  involved.  Without  reciting  those  proofs,  it  suffices  to  say 
they  tend  to  show  the  plaintiff  was  injured  when  the  auto  in  which  she 
was  riding  ran  into  the  side  of  an  electric  train  which  was  passing 
over  a  grade  crossing.  The  auto,  a  five-seated  car,  in  which  the 
plaintiff  and  six  others  were  taking  a  pleasure  ride,  approached  the 
grade  crossing  about  9  o'clock  on  a  clear  evening  the  latter  part  of 
May.  Three  women  were  on  the  front  seat  bf  the  car ;  one  the  woman 
who  was  driving  and  was  killed,  the  second  a  woman  on  the  seat  be- 
side her,  and  the  plaintiff  on  the  latter's  knee.  The  plaintiff  knew  they 
were  approaching  the  crossing,  and  was  in  a  position  to  observe  and 
warn  the  driver  of  danger.  We  had  occasion  in  Brommer  v.  Penna. 
R.  R.  Co.,  179  Fed.  580,  103  C.  C.  A.  135,  29  L.  R.  A.  (N.  S.)  924,  a 
case  from  New  Jersey,  to  consider  the  pertinent  decisions  of  that 
state,  and  referring  to  Brommer,  the  driver  of  the  machine,  and  Hen- 
derson, the  pleasure  passenger,  we  there  said : 

"Henderson  was  not  a  passenger,  and  Brommer  was  not  a  quasi  carrier; 
but  the  whole  party  were  united  for  a  common  purpose  and  had  a  common  ob- 
ject in  view.  Brommer  had  no  greater  duty  or  obligation  toward  the  others 
than  they  toward  him.  It  is  true  he  was  running  the  machine ;  but  if  anytliing 
threatening  the  general  safety  of  the  party  came  within  the  knowledge  of  any 

ing  a  flagman,  any  person  or  persons  approaching  any  such  crossing  so  pro- 
tected as  aforesaid,  shall,  during  such  hours  as  posted  notice  at  such  crossing 
shall  specify,  be  entitled  to  assume  that  such  safety  gate  or  other  warning  ap- 
pliances are  in  good  and  proper  order,  and  will  be  duly  and  proiJerly  operated 
unless  a  written  notice  bearing  the  inscription  'out  of  order*  be  posted  in  a 
conspicuous  place  at  such  crossing,  or  that  the  said  flagman  will  guard  said 
crossing  with  sufficient  care  whereby  such  traveler  or  travelers  will  be  warned 
of  any  danger  in  passing  over  said  crossing,  and  in  any  action,  brought  for  In- 
juries to  person  or  property,  or  for  death  caused  at  any  crossing  protected  as 
aforesaid,  no  plaintiff  shall  be  barred  of  the  action  because  of  [the]  failure 
of  the  person  injured  or  kiUed  to  stop,  look  and  listen  before  passing  over  said 
crossing." 
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of  them,  and  he  or  she  by  timely  warning  was  able  to  warn  Brommer  of  such 
danger,  and  as  a  direct  and  proximate  result  of  not  doing  so  he  or  she  suf- 
fered damage,  how  can  It  be  said  this  was  not  negligence,  and  that  thereby  he 
or  she  did  not  contribute  to  causing  the  accident?  •  •  •  It  follows,  there- 
fore, that  Henderson  was  under  obligations  to  take  due  care  of  his  own  safe- 
ty. He  was  not  a  passenger  for  hire.  He  was  engaged  in  the  common  pur- 
pose of  a  pleasure  ride  with  the  driver  of  the  machine.  He  knew  they  were 
approaching  a  railroad  crossing.  Being  free  from  the  engrossing  work  of  op- 
erating the  machine,  and  occupying  a  seat  beside  the  driver,  he  was  In  an  even 
better  situation  than  Brommer  to  look  out  for  the  safety  of  the  machine. 
•  •  •  He  knew  they  were  approaching  a  railroad  crossing.  As  he  ap- 
proached he  saw  the  view  was  shut  off  from  the  track.  Thus  ignorant  of  the 
safety  or  danger  of  the  crossing,  prudence,  self-preservation,  and  the  positive 
demand  of  the  law  called  on  him  to  stop  before  attempting  the  passage.  The 
machine  was  under  control,  by  his  own  account,  only  moving  at  a  two-mile 
rate.  Under  the  circumstances  he  was  called  on  to  act,  or,  If  he  chose  to  keep 
silence  and  join  In  chancing  the  crossing,  the  law  will  not  hold  him  faultless 
of  his  share  of  bringing  about  the  accident" 

Tested  by  this  rule,  it  is  quite  clear  that  this  unfortunate  plaintiff 
contributed  her  share  toward  this  melancholy  accident.  She  knew 
they  were  approaching  this  crossing,*  and  attempting  to  pass  it  when 
the  track  was  shut  off  from  view  by  a  building  which  stood  some  15 
feet  from  it.  Had  they  looked  after  they  passed  the  building  and  for 
the  next  15  feet,  they  could  have  had  a  view  of  2,000  feet  down  the 
track.  Indeed,  had  they  looked  when  they  were  on  the  first  and  sec- 
ond tracks,  they  could  have  seen  the  track  for  half  a  mile.  That  they 
did  not  look  at  all,  and  only  saw  the  train  when  they  struck  it,  shows 
only  too  plainly  that  they  simply  attempted  to  cross^  the  track  without 
looking  and  ran  into  the  car.  Under  such  circumstances,  there  was 
no  disputable  issue.  The  evidence  simply  showed  the  plaintiff  and 
the  unfortunate  person  who  was  driving  the  car  took  no  care  or  pre- 
caution whatever,  and  blindly  went  forward,  the  one  to  her  death 
and  the  other  to  her  distressing  accident,  in  such  a  careless  and  neg- 
ligent way  that  they  contributed  to  the  accident.  Under  such  circum- 
stances, l5ie  judge  below  was  justified  in  giving  binding  instructions. 
Under  such  circumstances,  testimony  that  one  looked  and  said  nothing 
cannot  avail  to  create  an  issue;  for,  if  one  looked,  she  must  have 
seen  the  train,  which  was  then  just  on  them.  The  fact  that  they  went 
ahead,  and  that  the  auto  ran  into  the  train,  simply  shows  that  the 
persons  on  the  front  seat  did  not  look,  but  went  ahead  without  any 
precaution,  and  for  an  auto  to  attempt  to  pass,  without  precaution,  a 
grade  crossing,  where  a  view  of  the  track  is  obstructed,  is  chancing 
the  crossing,  and  chancing  danger  is  not  due  care. 

The  judgment  below  is  affirmed. 

•  Miss  Hall's  testimony  was:  "Q.  Just  before  this  accident  happened,  did 
you  know  you  were  coming  to  a  railroad  crossing?  A.  I  saw  the  railroad 
crossing;  yes,  sir.  Q.  What  did  the  automobile  do  when  you  were  getting  to 
the  railroad  crossing?  A.  It  slackened  up.  Q.  What  did  you  do?  A.  I  looked 
both  ways.  Q.  Did  you  see  anyttilng?  A.  Not  a  thing.  Q.  What  was  there, 
as  the  automobile  slackened  up  first,  to  prevent  your  seeing  down  the  track? 
A.  There  was  a  house  on  the  comer.  •  •  •  Q.  You  started  to  go  across 
the  tracks,  and  what  happened  to  you?  A.  I  was  hit  by  the  train.  Q.  When 
did  you  first  see  the  train?  A.  I  did  not  see  a  thing.  Q.  I  mean,  when  did 
you  first  see  the  train  that  struck  you?  A.  Oh,  when  it  was  oa  us.  Q.  You 
mean  on  top  of  the  automobile?    A.  Yes." 
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(244  Fed.  108) 

TURNER  V.  BOARD  OF  TRADB  OF  OITT  OF  CHICAGO. 

(Circuit  Court  of  Appeals,  Seventh  (Circuit    June  14,  1917.) 

No.  2462. 

1.  coubts  ^»366(1) — inderal  coubts — cjonstbuction  of  state  statute  bt 

State  Court. 

GJenerally  a  federal  court  treats  the  construction  of  a  state  statute  bj 
the  highest  court  of  the  state  as  part  of  It  and  read  Into  It. 

2.  EiXCHANOES  ^=»5(2) — BT-LaWS — FOBFEITUBE  OF  MEMBERSHIP* 

A  Board  of  Trade  which,  though  Incorporated,  Is  a  mere  voluntary  asso- 
ciation, has  power,  the  Incorporating  act  not  denying  It,  to  provide  by  by- 
law for  forfeiture  of  a  membership  for  fraud  of  the  member  In  securing 
his  acceptance  as  a  member ;  It  being  reasonable,  and  not  contrary  to  pub- 
lic policy  or  the  law  of  the  land. 

3.  Exchanges  ^=>.1(2) — By-La wb. 

Provision  of  the  charter  of  a  board  of  trade  authorizing  it  to  inflict 
fines  not  exceeding  $5  for  breaches  of  by-laws  U  not  Inconsistent  with 
right  to  provide  by  by-laws  for  forfeiture  of  membership  for  fraud  in  se- 
curing acceptance  as  a  member. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Suit  by  John  B.  Turner  against  the  Board  of  Trade  of  the  Ciiy  of 
Chicago.     From  an  adverse  order,  plaintiff  appeals.    Affirmed. 

Appeal  from  an  order  denying  application  for  temporary  injunction  to  re- 
strain* the  Board  of  Trade  of  the  City  of  Chicago  from  proceeding  to  examine 
a  charge  preferred  against  appellant,  one  of  its  members. 

The  respondent,  a  corporation  organized  under  and  by  virtue  of  aif  act  of 
the  General  Assembly  of  the  state  of  Illinois  approved  February  18,  1859  (Priv. 
Laws  1859,  p.  13),  Issued  a  membership  certificate  to  appellant.  Since  appel- 
lant became  a  member,  he  has  paid  aU  assessments  levied  against  him,  and 
until  shortly  prior  to  the  commencement  of  this  action,  has  enjoyed  all  the 
privileges  which  belong  to  a  member  of  the  respondent  corporation. 

On  November  6,  1916,  appellant  was  served  with  notice  that  charges  had 
been  preferred  against  him,  a  copy  of  which  was  attached  to  the  notice,  and 
which  charge  read  as  follows:  "The  undersigned,  chairman  of  the  membership 
committee,  hereby  complains  of  John  B.  Turner  •  •  •  and  charges  him 
with  a  violation  of  section  4  of  rule  10  of  the  rules  of  the  Board,  in  that  he 
did  upon  his  oath  willfully  make  misstatements  and  did  suppress  facts  before 
said  committee  to  secure  his  acceptance  by  the  directory  as  a  member  of  this 
association,  and  that  he  did  become  a  member  on  June  9,  1914." 

The  notice  fixed  a  date  and  place  for  hearing  the  charges  thus  preferred. 
Pending  the  hearing,  application  was  made  to  the  court  to  restrain  the  board 
of  directors  of  the  respondent  corporation  from  examining  the  charges  or  act- 
ing thereon.  From  an  order  denying  this  application  for  an  injunction  this 
appeal  is  taken. 

Five  of  the  twelve  sections  of  respondent's  charter  read  as  follows: 

"Section  1.  That  the  persons  now  composing  the  Board  of  Trade  of  the  City 
of  Chicago,  are  hereby  created  a  body  politic  and  corporate,  under  the  name 
and  style  of  the  *Board  of  Trade  of  the  City  of  Chicago,*  and  by  that  name 
may  sue  and  be  sued,  implead  and  be  Impleaded,  receive  and  hold  property  and 
effects,  real  and  personal,  by  gift,  devise,  or  purchase,  and  dispose  of  the  same 
by  sale,  lease,  or  otherwise  (said  property  so  held  not  to  exceed  at  any  time 
the  sum  of  two  hundred  thousand  dollars) ;  may  have  a  common  seal  and 
alter  the  same  from  time  to  time ;  and  make  such  rules,  regulations,  and  by- 
laws from  time  to  time  as  they  may  think  proper  or  necessary  for  the  govern- 
ment of  the.corporation  hereby  created,  not  contrary  to  the  laws  of  the  land." 

^=;»For  other  cmsM  see  same  topic  ft  KKT-NUMBBR  In  aU  Key-Numbered  DigeiU  4  Indexes 
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"Section  4.  The  said  corporation  is  hereby  authorized  to  establish  soch 
rules,  regulations,  and  by-laws  for  the  management  of  their  business,  and  the 
mode  in  which  it  shall  be  transacted,  as  they  may  think  proper." 

"Section  6.  Said  corporation  shall  have  the  right  to  admit  or  expel  such  per- 
sons as  they  may  see  fit,  in  manner  to  be  prescribed  by  the  rules,  regulations, 
and  by-laws  thereof." 

"Section  11.  Said  corporation  may  inflict  fines  upon  any  of  Its  members,  and 
collect  the  same,  for  breach  of  its  rules,  regulations,  or  by-laws;  but  no  fine 
shall  exceed  five  dollars.  Such  fines  may  be  collected  by  action  of  debt,  be- 
fore a  justice  of  the  peace,  in  the  name  of  the  corporation." 

"Section  12.  Said  corporation  shall  have  no  power  or  authority  to  do  or 
carry  on  any  business  excepting  such  as  Is  usual  in  the  management  of  boards 
of  trade  or  chambers  of  commerce,  or  provided  in  the  foregoing  sections  of 
this  biU." 

Respondent  has  adopted  many  rules  and  regulations  for  the  conduct  of  its 
business  and  for  its  government.  In  proceeding  to  examine  appellant,  it  was 
acting  under  section  4  of  rule  10,  in  force  when  appellant  became  a  member, 
and  which  is  as  follows:  "If  any  applicant  shall  intentionally  or  willfully  mis- 
state or  suppress  any  fact  or  be  guilty  of  any  other  fraudulent  or  dishonest 
act  to  secure  his  acceptance  as  a  member,  and  thereafter  and  thereby  become 
a  member,  the  membership  committee  shall  upon  the  discovery  of  such  miscon- 
duct, immediately  report  the  same  to  the  board  of  directors,  which,  after  due 
notice  to  such  member  of  the  time  and  place  of  such  hearing,  shall  investigate 
such  charges,  and  if  such  member  shall  be  found  guilty,  the  l>oard  of  directors 
shall  declare  such  membership  forfeited." 

Jacob  Ringer,  of  Chicago,  111.,  for  appellant. 
Henry  S.  Robbins,  of  Chicago,  111.,  for  appellee. 

Before  BAKER  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  Appel- 
lant's contention  is  that  section  4  of  rule  10  is  ultra  vires,  and  that  a 
court  of  equity  should  interfere  by  injunction  to  prevent  the  enforce- 
ment of  a  rule  of  a  corporation  where  the  penalty  prescribed  for  viola- 
tion thereof  deprives  the  offending  member  of  a  valuable  property  right. 
In  other  words,  he  challenges  respondent's  authority  to  forfeit  the 
money  value  of  a  member's  seat  on  the  Board  of  Trade,  although  he 
concedes  the  power  of  the  respondent  to  expel  the  member  holding  the 
certificate. 

[1]  Respondent  is  organized  under  the  laws  of  the  state  of  Illinois. 
As  a  general  rule,  the  construction  which  the  highest  court  of  a  state 
has  given  to  a  statute  of  a  state  becomes  a  part  thereof  and  should  be 
read  into  it.  Douglass  v.  County  of  Pike,  101  U.  S.  677,  25  L.  Ed. 
968. 

The  Supreme  Court  of  Illinois  has  frequently  construed  the  statutes 
under  which  the  respondent  is  organized.  People  v.  Board  of  Trade, 
45  111.  112;  People  v.  Board  of  Trade,  80  111.  134;  Pitcher  v.  Board 
of  Trade,  121  111.  412,  13  N.  E.  187;  Board  of  Trade  v.  Nelson,  162 
111.  431,  44  N.  E.  743,  53  Am.  St.  Rep.  312;  Green  v.  Board  of  Trade, 
174  111.  585,  51  N.  E.  599,  49  L.  R.  A.  365 ;  People  ex  rel.  Doddson  v. 
Board  of  Trade,  224  111.  370,  79  N.  E.  611;  Bostedo  v.  Board  of 
Trade,  227  111.  90,  81  N.  E.  42. 

In  the  light  of  these  decisions,  the  question  presented  by  the  appel- 
lant is  hardly  an  open  one.  In  Board  of  Trade  v.  Nelson,  supra,  the 
court  said: 
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"The  status  of  the  Board  of  Trade  has  been  determined  by  this  court  in 
numerous  cases,  and  it  has  been  held  to  be  a  mere  voluntary  organization,  al- 
though incorporated  under  an  act  of  the  General  Assembly." 

This  view  of  the  status  of  respondent  has  since  been  approved  in 
Bostedo  V.  Board  of  Trade,  supra,  and  in  People  ex  rel.  Doddson  v. 
Board  of  Trade,^ supra.    In  the  latter  case  the  court  said: 

"It  is  a  mere  voluntary  organization,  although  incorporated  under  an  act  of 
the  General  Assembly.  While  it  has  rented  out  rooms  as  offices,  from  whicdi 
It  derives  income  insufficient,  however,  for  its  expenses,  and  while  an  assess- 
ment is  required  each  year,  and  each  membership  has  considerable  money  val- 
ue, yet  this  does  not  change  the  character  of  the  association.  The  corpcwra- 
tion  is  not  bound  to  admit  any  person  into  membership  nor  is  any  one  obliged 
to  join.  When  the  relator  became  a  member  of  the  Board  of  Trade  he  volun- 
tarily submitted  himself  to  the  operation  of  all  laws  enacted  for  its  govern- 
ment, and  agreed  to  be  bound  by  them  so  far  as  within  corporate  authority." 

While  in  all  of  the  cases  referred  to,  excepting  People  ex  rel.  Dodd- 
son V.  Board  of  Trade,  supra,  the  question  at  issue  turned  upon  the 
authority  of  the  respondent  to  expel  a  member,  the  reasons  for  the 
conclusion  reached  by  the  court  well  support  respondent's  contention 
in  this  case.  But  in  the  case  of  People  ex  rel.  Doddson  v.  Board  of 
Trade,  supra,  no  such  difference  in  the  contention  of  the  member  ex- 
isted. That  action  was  to  test  the  power  of  the  Board  of  Trade  to 
forfeit  the  membership  of  the  relator,  who  instituted  a  mandamus 
proceeding  to  compel  the  secretary  of  the  respondent  to  restore  him 
to  his  rights  and  privileges  of  membership. 

It  will  be  thus  seen  that,  while  in  the  other  cases  the  precise  question 
was  the  authority  of  the  Board  of  Trade  to  expel  a  member,  in  this 
last  case  the  issue  turned  upon  the  authority  of  tihe  respondent  to  for- 
feit all  the  rights  of  membership,  including  the  money  value  of  the 
membership  certificate. 

Section  3  of  this  same  rule  10  provided  then,  as  it  provides  now, 
that  failure  to  pay  dues  for  a  stated  period  "shall  of  itself  operate  as 
a  forfeiture  and  cancellation  of  the  membership  of  such  member  and 
of  all  his  rights  and  privileges  thereunder."  This  rule  was  attacked 
as  '^unreasonable,  unwarranted  by  the  charter,  contrary  to  public  pol- 
icy, and  contrary  to  the  law  of  tfie  land."    The  court  said : 

''We  do  not  think  the  rules  and  by-laws  in  tliis  case  infringed  public  policy 
or  any  rule  of  law,  or  are  unreasonable ;  hence  the  court  will  not  interfere  to 
control  their  enforcement.  Under  such  circumstances,  corporations  and  asso- 
ciations such  as  the  Board  of  Trade  will  be  left  to  enforce  their  own  rules  and 
rej^ulations  in  manner  they  have  adopted  for  their  own  government  and  dia- 
cipllne." 

Without  repudiating  the  construction  of  the  statute  thus  given  to  it 
by  the  Supreme  Court  of  the  state  that  enacted  it,  we  must  reject  ap- 
pellant's contention. 

The  case  of  In  re  Gaylord  (D.  C.)  Ill  Fed.  717,  7  Am.  Bankr.  Rep. 
195,  relied  upon  by  the  appellant,  does  not  hold  to  the  contrary.  The 
question  there,  was  not,  as  here,  whether  a  rule  of  the  St.  Louis  Stock 
Exchange  was  ultra  vires,  but  whether  any  rule  or  by-law  was  in  ex- 
istence that  provided  for  a  forfeiture  of  all  the  member's  rights  in  case 
the  rule  was  violated.    The  court  in  that  case,  however,  did  refer  to 
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the  power  of  such  an  organization  to  pass  such  a  rule  as  is  here  under 
consideration,  and  used  this  language: 

"It  was  within  the  power  of  the  association  to  malce  provision  for  the  for- 
feiture of  all  rights  based  upon  membership  in  case  of  expulsion." 

[2]  The  status  of  the  respondent  having  been  determined  by  the 
Supreme  Court  of  the  state  of  Illinois,  we  find  nothing  in  the  incor- 
porating act  that  would  deny  to  the  Board  of  Trade  the  power,  to 
enact  rules  or  by-laws  providing  for  forfeiture  in  case  such  rules  or 
by-laws  are  not  complied  with. 

The  rule  under  consideration  is  reasonable,  it  is  not  contrary  to  pub- 
lic policy,  nor  contrary  to  the  law  of  the  land.  People  ex  rel.  Dodd- 
son  V.  Board  of  Trade,  supra. 

[3]  Section  11,  quoted  above,  is  not  inconsistent  with  this  right  to 
forfeit  a  member's  seat.  It  was  obviously  intended  as  an  additional 
grant  of  powers.  It  is  inconceivable  that  a  maximum  fine  of  $5  should 
be  the  only  punishment  which  the  respondent  could  impose  when  the 
member's  misconduct  is  so  great  as  to  justify  expulsion. 

The  order  is  affirmed. 


<244'  Fed.  Ill) 

SPRINKLE  V.  UNITED  STATES. 

(Carcuit  Court  of  Appeals,  Fourth  Circuit    July  5,  1917.) 

No.  1515. 

Post  Office  ^=s>49 — Using  Mail  to  Defbaud — Fraudulent  Scheme. 

Where  defendant  opened  a  piano  store,  advertised  prizes  for  solution  of 
the  simplest  puzzle,  mailed  to  each  of  many  and  planned  to  mail  to  the 
others  of  the  32,000  answering  **as  one  of  the  contestants"  in  the  prize 
puzzle  contest  a  letter  containing  check  of  $125  applicable  on  '*sale  price" 
of  $187  of  instrument  "regularly  listed  by  factory  to  sell  for  $250,"  and 
in  the  nine  days  of  business  before  arrest  sold  119  instruments,  a  convic- 
tion under  Pen.  Code  (Act  March  4,  1909,  c  321,  35  Stat.  1130  [Comp.  St. 
1916,  §  10385])  §  215,  of  using  the  mail  to  defraud  was  warranted;  the 
evidence  warranting  finding  that  the  price  was  marked  up  to  meet  dis- 
count, and  that  those  purchasing  thought  they  were  getting  a  real  dis- 
count, though  price  was  maintained  in  absence  of  such  a  check. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Maryland,  at  Baltimore;  John  C.  Rose,  Judge. 

John  W.  Sprinkle  was  convicted  of  violation  of  the  postal  laws,  and 
brings  error.    Affirmed. 

William  L.  Marbury  and  Eugene  O'Dimne,  both  of  Baltimore,  Md., 
for  plaintiff  in  error. 

Samuel  K.  Dennis,  U.  S.  Atty.,  and  James  A.  Latane,  Asst.  U.  S. 
Atty.,  both  of  Baltimore,  Md. 

Before  PRITCHARD,  KNAPP,  and  WCMDDS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  Plaintiff  in  error,  hereinafter  called  de- 
fendant, was  convicted  with  others  of  using  the  mails  to  defraud,  in 
violation  of  section  215  of  the  Penal  Code.  There  is  little  dispute  as 
to  what  he  did;   the  main  question  being  whether  it  was  enough  to 
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warrant  a  verdict  of  guilty.  Briefly  described,  his  "plan  of  business/' 
as  he  calls  it,  carried  on  in  the  name  of  the  Grand  Piano  Company, 
was  this :  Coming  to  Baltimore  early  in  1916,  after  similar  activities 
in  a  number  of  other  cities,  he  secured  the  outstanding  lease  of  a  store 
for  the  unexpired  term  of  some  six  months  from  February  9th  of 
that  year.  He  then  inserted  in  the  local  papers  a  display  advertise- 
ment of  a  free  contest  for  ten  grand  prizes  for  the  best  answers  to 
the  "Great  War  Puzzle,"  which  was  shown  in  picture,  the  answers  to 
be  mailed  or  brought  to  the  store  before  10  a.  m.  of  the  1st  of  March. 
The  listed  prizes  ranged  from  a  new  $400  upright  piano  to  a  pair  of 
roller  skates.  In  addition  to  this  there  was  also  promised  "to  all  other 
persons  answering  this  advertisement"  the  gift  "absolutely  free"  of 
a  fountain  pen,  or  a  gold-plated  locket,  or  a  handsome  penknife. 
These  gifts,  it  may  here  be  noted,  were  of  only  insignificant  value; 
and  tlje  absurd  simplicity  of  the  "Puzzle,"  which  any  intelligent  child 
could  solve,  is  manifest  from  the  fact  that  when  the  "contest"  closed 
on  the  day  named  about  32,000  answers  had  been  received.  It  is  ad- 
mitted by  defendant  that  the  sole  purpose  of  this  advertisement,  with 
its  puzzle  and  promises,  was  to  obtain  the  names  and  addresses  of 
persons  to  whom  he  might  try  to  sell  pianos,  as  will  now  be  narrated. 
It  was  evidently  Sprinkle's  intention,  as  a  jury  might  well  find,  to 
have  mailed  to  each  of  the  32,000  persons  who  had  answered  the  ad- 
vertisement, so  far  as  their  names  could  be  deciphered,  a  sealed  enve- 
lope containing:  (1)  A  letter;  (2)  a  "purchase  check";  (3)  a  printed 
folder,  and  (4)  an  order  for  fountain  pen,  etc.  At  the  time  of  his  ar- 
rest on  the  21st  of  March  upwards  of  23,000  such  inclosures  had  been 
prepared  for  mailing  and  about  13,000  actually  mailed.  Omitting  un- 
important parts,  the  letter  reads  as  follows: 

''You  have  been  awarded  a  purchase  check  of  $1^.00  as  one  of  the  con- 
testants in  our  prize  puzzle  contest.    Same  is  herewith  enclosed. 

**This  check  Is  your  order  to  select  any  new  piano  or  player  piano  of  Cable 
&  Sons  or  Glough  &  Warren  make  and  a  credit  for  $125.00  will  be  given  you 
on  account  and  the  balance  may  be  paid  In  small  monthly  payments.  Should 
you  decide  on  any  other  of  the  many  makes  of  new  pianos  we  seU,  you  will 
be  credited  on  account  by  $102.50. 

**Do  not  faU  to  see  the  beautiful  new  pianos  we  are  offering  for  $187.00  dur- 
ing our  big  introductory  sale,  which  is  now  going  on.  This  piano  Is  regularly 
listed  by  the  factory  to  sell  for  $250.00,  and  all  it  will  cost  you  with  this  pur- 
chase check  is  $84J^.  Do  not  write,  but  call  at  our  salesroom  at  347  N. 
Charles  street  (corner  Mulberry  street),  Baltimore,  Maryland,  to  see  this 
greatest  piano  offer  ever  made  in  the  state  of  Maryland.  A  discount  of  10% 
will  be  allowed  for  cash,  and  car-fare  allowed  to  out-of-town  customers. 

"One  check  only  will  be  accepted  from  a  customer.  Do  not  wait,  for  unless 
you  advise  us  within  ten  days  from  the  date  hereof  that  you  wiU  claim  this 
check,  it  will  be  canceled  and  become  void. 

"All  pianos  are  marked  in  plain  figures  at  the  reduced  selling  price  below 
the  factory  list  price  during  the  big  sale,  and  it  is  not  necessary  to  mention 
having  the  check  until  after  you  have  selected  the  piano  you  desire  to  pur- 
chase.   Store  open  every  evening  until  9:00. 

"P.  S. — ^Thls  check  may  be  transferred  to  a  friend  who  wishes  to  purchase 
a  piano  or  player,  and  in  event  a  purchase  is  made  as  above  stated,  it  will 
entitle  you  to  a  diamond  ring  or  gold-filled  watch.  Prize  winners'  and  judges' 
names  and  addresses  can  be  seen  at  our  store." 

On  the  reverse  side  of  the  letter  was  a  paragraph  of  comment  on  the 
great  expense  of  advertising,  paying  commissions,  and  the  like  in  the 
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ordinary  conduct  of  the  piano  business,  with  a  declaration  in  substance 
that  defendant  could  afford  to  undersell  other  dealers  because  he  in- 
curred none  of  those  expenses.  To  this  was  added  the  following 
statement,  the  last  sentence  in  heavy  type : 

"We  have  a  one-price  system,  and  It  makes  no  difference  if  the  purchase 
check  is  $25.00  or  twice  that  amount,  there  is  no  deviation  from  the  marked 
prices.  The  prices  of  the  pianos  are  exactly  the  same  as  listed  by  the  fac- 
tory, and  a  child  can  purchase  as  safely  as  the  shrewdest  buyer.  We  do  not 
ask  you  to  present  your  purchase  check  until  you  have  selected  the  piano 
you  want,  to  prove  there  is  no  opiK)rtunity  to  advance  prices." 

The  "purchase  check"  inclosed  in  the  letter  was  invariably  for  $125, 
payable  to  the  order  of  the  person  to  whom  the  letter  was  addressed, 
and  signed,  "Grand  Piano  Company,  J.  W.  Sprinkle,  President."  In 
size,  shape,  and  general  appearance  it  closely  resembled  the  bank 
check  in  customary  use.  At  the  left  of  the  signature,  under  the  line 
naming  the  amount,  was  the  date  after  which  it  would  be  void,  and 
beneath  this  in  fine  type  the  following: 

**This  check  is  not  redeemable  in  cash,  and  can  be  applied  only  as  part 
first  payment  on  any  new  Cable  &  Sons  or  Clough  \&  Warren  piano  or  player 
piano  or  $102.50  on  any  other  new  piano  or  player  piano  In  our  wareroom  if 
presented  on  or  before  date  of  expiration." 

The  checks  were  ntmibered  in  serial  order  for  record  purposes,  but 
they  bore  different  dates  of  expiration,  probably  to  avoid  the  presen- 
tation of  too  many  of  them  on  the  same  day. 

The  "folder"  inclosed  contained  cuts  of  an  upright  piano  and  of 
a  piano  player  with  descriptions  of  same  and  statement  of  prices.  The 
fourth  inclosure  was  an  order,  good  if  presented  within  ten  days  from 
date  of  letter,  for  one  of  the  trinkets  promised  to  every  person  who 
answered  the  advertisement. 

In  the  store  of  defendant  was  an  assortment  of  pianos  and  player 
pianos,  all  of  the  cheaper,  if  not  cheapest,  grades.  They  were  mostly, 
perhaps  all,  of  the  class  known  as  commercial  pianos ;  that  is,  as  we 
understand,  pianos  on  which  the  manufacturer  would  stencil,  as  re- 
quested by  the  dealer,  any  name  not  protected  by  trademark  or  copy- 
right as  the  purported  maker  of  the  instrument.  Thus  two  pianos 
from  the  same  factory,  and  precisely  alike  in  finish  and  action,  might 
and  frequently  were  stenciled  with  the  names  of  different  makers, 
one  purporting,  for  example,  to  be  a  "Haynes"  and  the  other  a  "Wag- 
ner." On  each  instrument  in  stock  was  a  card  or  tag  showing  the 
maker,  number,  style,  and  kind  of  wood,  and  also  showing  a  certain 
"Price,"  with  pen  strokes  through  the  figures,  and  a  "Sale  Price"  of 
much  lower  amount  written  below,  the  former,  for  instance,  being 
$450,  and  the  latter,  $327.  The  "Price"  indicated  was  what  is  known 
as  the  "factory  list  price,"  a  purely  arbitrary  and  meaningless  figure 
having  no  relation  to  cost  or  value  and  greatly  in  excess  of  the  sum 
at  which  the  dealer  in  nearly  all  cases  would  offer  to  sell  the  instru- 
ment. In  a  word,  the  list  price  is  very  much  above  what  is  expected 
or  even  asked  except  in  rare  instances.  The  "Sale  Price"  written  on 
the  tag  was  the  price  fixed  by  Sprinkle  for  the  pianos  he  had  on  sale. 
In  conjunction  with  the  higher  "list  price,"  which  had  been  partially 
crossed  out,  it  looked  like  a  reduced  or  "marked  down"  price,  and 
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was  doubtless  designed  to  give  that  impression.  On  this  "Sale  Price" 
so  fixed  and  displayed  the  defendant  accepted  "as  part  first  payment" 
for  each  instrument  sold  one  of  the  "purchase  checks"  above  described, 
taking  it  for  $125  if  a  Cable  &  Sons  or  Clough  &  Warren  was  pur- 
chased, or  for  $102.50  if  some  other  make  was  selected.  In  all  cases, 
however,  some  money  had  to  be  paid  before  delivery,  namely,  $15  on 
a  piano  and  $25  on  a  player  piano.  The  balance  was  payable  in  monthly 
installments,  and  for  all  cash  a  discount  of  10  per  cent,  was  allowea. 

The  scheme  of  defendant  thus  outlined  would  not  be  likely  to  mis- 
lead buyers  of  experience  and  wordly  wisdom,  but  it  is  at  once  seen 
to  be  exceedingly  well  calculated  to  deceive  the  ignorant  and  gullible. 
To  persons  without  knowledge  of  piano  values,  uninformed  and  un- 
suspecting, it  would  be  sure  to  make  an  alluring  appeal.  And  so  it 
proved.  In  the  nine  days  of  business  before  the  arrest  a  total  of  119 
instruments  were  sold,  or  an  average  of  more  than  13  a  day.  The 
purchasers  were  mostly  nurses,  housekeepers,  machinists,  plumbers, 
street  car  conductors,  and  other  wage-earners,  white  and  colored,  of 
similar  occupations.  These  facts  speak  for  themselves,  and  it  is  quite 
unnecessary  to  enlarge  upon  the  artistic  shrewdness  of  defendant's  en- 
terprise. Enough  to  say  that  a  jury  would  be  amply  justified  in  find- 
ing, from  the  testimony  of  numerous  witnesses,  tiiat  the  instruments 
sold  were  represented  to  be  worth  the  carded  "Sale  Price,"  that  is, 
the  sum  actyally  paid  by  the  buyer  plus  the  "purchase  check"  turned 
in;  that  the  119  persons  who  bought,  or  at  least  the  greater  part  of 
them,  believed  they  got  a  discount  from  real  worth  of  the  amounts 
for  which  their  purchase  checks  were  accepted,  and  would  not  have 
bought  otherwise;  that  defendant  not  only  intended  they  should  so 
believe,  but  knew  that  the  sales  in  question  were  effected  solely  be- 
cause of  that  belief,  and  further  knew  that  such  purchase  checks  were 
in  fact  worthless  because  the  money  payments  made  or  agreed  to  be 
made  in  each  case  were  fully  equal  to  the  prices  at  which  the  same 
instruments  could  be  elsewhere  procured.  In  short,  the  evidence  of 
record  clearly  warrants  the  inference  of  fraudulent  purpose. 

Nevertheless  it  is  earnestly  contended  that  defendant's  scheme  was 
not  unlawful,  and  therefore  the  government  failed  to  make  out  a  case. 
The  argument  is  that  no  legal  fraud  was  perpetrated  by  Sprinkle  be- 
cause his  "Sale  Price"  was  strictly  adhered  to  in  all  cases,  and  no 
pianos  sold  except  to  customers  entitled  to  the  credits  stated  in  their 
purchase  checks.  In  other  words,  since  an  instrument  could  not  be 
bought  any  cheaper  without  a  purchase  check  than  with  one,  the 
checks  were  not  fictitious,  but  had  a  credit  value  precisely  as  repre- 
sented for  "part  first  payment"  of  the  fixed  and  unvarying  selling 
price.  The  argument  is  far  from  convincing.  As  a  practical  matter 
Sprinkle  had  to  make  good  his  assertion  in  that  regard,  because  be- 
lief in  the  purchasing  power  of  the  checks  would  be  destroyed  and 
the  whole  scheme  discredited  if  it  became  known  that  pianos  could 
be  bought  with  all  cash  for  less  than  the  sales  prices  at  which  they 
were  offered.  And  he  could  well  afford  to  take  that  position ;  for  the 
chances  of  getting  those  prices  in  actual  money  were  quite  too  remote 
to  be  taken  into  account.  Moreover,  it  is  not  to  be  said  that  a  dis- 
honest method  of  doing  business  can  be  kept  immune  from  attack  by 
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scrupulously  sticking  to  it  under  all  circumstances.  Surely  the  fact 
that  defendant  had  but  one  selling  price  and  invariably  exacted  that 
price,  whether  paid  wholly  in  money  or  partly  with  a  purchase  check, 
could  not  serve  to  prevent  the  jury  from  finding  that  his  plan  of  op- 
erations was  deceitful  and  fraudulent. 

The  kindred  contention  is  made  that  the  scheme  in  question  was 
not  illegal  because  there  is  no  "actual,  usual,  and  customary  retail 
price"  for  such  pianos  as  Sprinkle  sold,  and  therefore  he  could  not 
have  planned  and  intended,  as  the  indictment  charges,  the  arbitrary 
and  designed  fixing  of  his  "Sale  Price"  sufficiently  above  such  usual 
and  customary  retail  price  to  cover  the  credit  allowed  to  the  holder 
of  a  purchase  check,  and  thus  enable  him  to  make  the  credit  allow- 
ance and  still  get  for  his  pianos  fully  as  much  money  as  instruments 
of  the  same  kind  are  ordinarily  sold  for  by  retail  dealers.  The  suffi- 
cient answer  to  this  contention  is  that  in  our  judgment  there  was 
abundant  evidence  to  warrant  submission  of  the  question  to  the  jury. 
This  was  the  decisive  issue,  as  the  jury  well  knew,  for  they  were  told 
by  the  learned  trial  judge,  and  the  instruction  was  emphasized  by  rep- 
etition, that  the  defendants  could  not  be  convicted,  "unless  you  be- 
lieve that  they  fixed  a  price  in  their  own  minds  which  they  expected 
to  get,  which  was  their  usual  and  customary  price,  or  one  that  they 
sought  to  get  in  other  places  and  succeeded  in  there  getting,  and  added 
the  amount  of  this  fictitious  credit  check  to  it  for  the  purpose  of 
taking  it. off  again."  That  this  is  what  the  transaction  amounted  to 
seems  to  us  an  almost  unavoidable  conclusion.  The  price  fixed  in 
defendant's  mind  as  the  usual  and  customary  price  which  he  aimed 
and  expected  to  get  was  the  actual  amount  of  money  to  be  paid  by 
the  customer,  and  any  pretense  that  it  was  otherwise  is  only  an  ap- 
peal to  credulity.  It  is  not  difficult  to  look  through  this  elaborate  de- 
vice for  giving  the  purchase  checks  an  apparent  value  and  see  that 
his  obvious  object  was  to  sell  pianos  for  the  cash  that  buyers  had  to 
pay.  That  was  the  real  price  he  realized  in  practically  all  cases,  on 
"the  overwhelming  proportion  of  the  pianqs  sold,"  as  the  trial  judge 
told  the  jury  they  might  find  from  the  evidence,  and  it  is  but  reason- 
able to  hold  that  this  price,  accepted  freely  and  habitually  throughout 
the  course  of  his  extensive  dealings  in  Baltimore  and  elsewhere,  was 
in  fact  "the  actual,  usual,  and  customary  retail  price"  at  which  he 
sold  pianos.  The  arbitrary  addition  thereto  of  an  amount  just  equal 
to  the  credit  allowed  to  the  holders  of  purchase  checks  produced  tl^e 
fiction  of  a  "Sale  Price,"  in  part  payment  of  which  the  checks  were 
received,  but  this  inflated  figure  was  in  no  real  or  honest  sense  the 
actual  retail  price  which  defendant  sought  to  obtain.  The  jury  were 
justified  in  so  finding,  and  the  contention  that  the  government  failed 
to  prove  the  offense  charged  in  the  indictment  cannot  be  sustained. 

The  minor  questions  raised  by  the  assignments  of  error  are  not  of 
sufficient  merit  to  require  discussion.  They  involve  no  novel  or  un- 
familiar principles,  and  nothing  would  be  gained  by  their  detailed  re- 
view. The  record  discloses  no  ruling  of  which  the  defendant  can 
justly  complain,  or  for  which  the  judgment  against  him  should  be 
set  aside. 

Affirmed. 
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(244  Fed.  110) 

W.  A  C.  T.  JONES  S.  8.  CO.  ▼.  BARNES-AMES  CO. 

(Circuit  C^urt  of  Appeals,  Second  Circuit.    July  10,  1917.) 

No.  248. 

Shipping  ^s»38 — Chabtebs — Right  to  Cancel  Charter. 

Where  a  charter  party  gave  the  charterer  an  option  to  cancel  If  the 
vessel  was  not  ready  to  receive  cargo  by  a  date  specified,  such  readiness 
to  be  shown  "by  the  master's  notittcation  accompanied  by  the  under- 
writers* surveyor's  pass  to  that  effect,"  but  provided  that  the  option  should 
be  exercised  "not  later  than  the  presentation  of  said  surveyor's  pass  of 
readiness,"  time  was  of  the  essence  of  the  right  to  cancel,  and  the 
charterer,  not  having  exercised  Its  option  when  the  notice  and  surveyor's 
pass  was  presented,  could  not  do  so  afterwards. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  the  W.  &  C.  T.  Jones  Steamship  Company 
against  the  Barnes-Ames  Company.  Decree  for  defendant,  and  libel- 
ant appeals.    Reversed. 

This  cause  comes  here  on  appeal  from  the  United  States  District  Court  for 
the  Southern  District  of  New  York. 

The  libelant,  the  W.  &  C.  T.  Jones  Steamship  Company,  Limited,  was,  and 
still  is,  a  corporation  organized  and  existing  under  and  pursuant  to  the  laws 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  was  and  is  the 
owner  of  fhe  steamship  Hauiwen. 

The  respondent,  the  Barnes-Ames  Company,  was  and  is  a  corporation  organ- 
ized and  existing  under  and  pursuant  to  the  laws  of  the  state  of  Minnesota, 
with  an  office  in  the  county  and  state  of  New  York. 

On  March  3,  1915,  the  libelant  and  respondent  entered  into  a  charter  party 
at  New  York  City  by  wMch  the  respondent  agreed  to  hire  the  said  vessel  for  a 
voyage  from  Galveston  or  New  Orleans  to  a  port  in  Italy  with  a  full  and 
complete  cargo  of  heavy  grain,  which  the  charterer  agreed  to  furnish,  and  on 
which  it  agreed  to  pay  a  freight  of  12  sliillings  per  quarter  of  480  pounds 
English  weight  delivered.  The  charterers  had  under  the  charter  the  privUege 
of  ordering  the  vessel  to  load  at  New  York,  and  in  case  the  privUege  was 
exercised  the  rate  of  freight  was  to  be  11  shillings  and  no  pence  per  quarter  of 
480  pounds. 

The  respondent  exercised  the  privilege  of  ordering  the  vessel  to  load  at 
New  York,  and  the  vessel  arrived  at  that  port  on  April  19th,  about  2:30  p.  m., 
and  written  notice  was  presented  at  the  office  of  the  charterer  that  the  vessel 
was  then  lying  at  a  dock  specified,  and  that  it  was  in  every  respect  ready  to 
receive  cargo  under  the  charter.  This  notice  was  accompanied  by  under- 
writers' surveyor's  pass  of  readiness  of  all  holds  for  cargo. 

By  the  sixth  clause  of  the  charter  party,  if  the  ship  was  not  ready  to  receive 
cargo  on  or  before  April  20,  1015,  the  charterers  had  the  option  of  canceling. 

On  April  20th  the  charterer  advised  the  libelant's  broker  that  it  declined 
to  load  the  steamer,  claiming  that  grain  loaded  in  holds  Nos.  2  and  3  would  be 
impregnated  with  the  odor  of  paint.  The  owners  of  the  vessel  protested 
against  this,  and  notified  the  respondent  that  they  would  hold  the  latter  liable 
for  all  damages,  costs,  and  expenses  resulting  from  breach  of  charter,  and 
would  also  endeavor  to  charter  the  vessel  against  the  charterers. 

Thereupon,  on  April  22,  1915,  the  respondent  made  an  offer  to  libelant  to 
charter  the  same  vessel  on  conditions  substantially  identical  with  those  in  the 
charter  of  March  3d,  except  that  the  rate  was  to  be  Os.  6d.  Instead  of  12 
shillings  a  quarter  of  480  pounds,  and  the  loading  port  spedfled  was  Philadel« 
phia  instead  of  New  York. 
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The  offer,  it  is  alleged,  was  the  best  that  reasonably  could  be  obtained,  and 
was  accepted  on  the  agreement  that  it  should  be  without  prejudice,  and  not  a 
waiver  of  libelant's  daim  against  the  respondent  for  the  breach  of  the  agree- 
ment of  the  charter  party  of  March  3,  1915. 

The  refusal  to  load  the  first  charter  resulted  it  is  alleged  in  damage  to  the 
libelant  to  the  amount  of  $19,000,  and  the  libel  asked  that  a  decree  be  entered 
in  favor  of  libelant  for  that  amount  with  interest  and  costs. 

The  District  Judge  dismissed  the  libel  with  costs,  expressing  himself  as 
satisfied  that  the  vessel  could  not  carry  grain  on  April  20,  1915,  not  being  at 
that  time  in  readiness  to  carry  cargo. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (Charles  R.  Hickox 
and  Cletus  Keating,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Haight,  Sandford  &  Smith,  of  New  York  City  (Charles  S.  Haight 
and  Herbert  K.  Stockton,  both  of  New  York  City,  of  counsel),  for  ap- 
pellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
libelant  seeks  the  recovery  of  damages  for  breach  of  a  charter  party. 
The  respondent  claims  justification  in  refusing  to  accept  and  load  the 
steamer  in  that  it  is  asserted  that  the  vessel  was  not  ready  to  receive 
cargo  on  the  stipulated  day,  inasmuch  as  two  of  the  holds  had  been 
newly  painted,  and  the  odor  of  paint  in  the  holds  made  them  unfit  to 
receive  cargo,  at  least  such  cargo  as  the  respondent  was  to  load.  The 
vessel  was  chartered  for  the  purpose  of  carrying  heavy  grain,  and  the 
record  discloses  that  wheat  is  heavy  grain,  and  that  respondent  intend- 
ed to  load  that  grain  upon  her. 

The  libelant  claims  that  the  vessel  was  tight,  staunch,  and  strong, 
and  in  every  way  fitted  for  the  voyage,  and  was  in  all  respects  ready 
to  receive  cargo  in  all  her  holds  in  accordance  with  the  provisions  of 
the  charter  party.  The  libelant  asserts  that  undoubtedly  the  real  rea- 
son for  the  respondent's  refusal  to  load  was  not  the  one  assigned,  but 
the  fact  that  the  respondent  did  not  want  to  load,  having  no  grain  to 
ship  at  that  time.  It  appears  that  at  the  time  the  charter  was  made  re- 
spondent had  a  particular  cargo  to  ship,  but  later  on  supposing  that 
the  Haulwen  would  not  come  out  of  the  dry  dock  in  time  to  take  that 
particular  cargo  of  grain  within  the  dates  specified  in  the  grain  con- 
tract, went  ahead  and  loaded  the  cargo  on  another  vessel.  So  that 
when  libelant  tendered  the  vessel  the  respondent,  as  shown  by  its  own 
testimony,  "had  no  erain  of  the  grade  going  to  the  ports  for  which 
she  was  chartered  left  in  New  York."  And  the  respondent  also  testi- 
fied that  if  the  ship  had  been  entirely  satisfactory  it  "didn't  care  to 
load." 

At  the  argument  counsel  for  respondent  assumed  that  the  case  pre- 
sented three  questions  for  this  court's  consideration: 

(1)  Whether  there  was  an  odor  of  paint  in  the  holds. 

(2^  If  there  was,  whether  such  an  odor  injures  wheat. 

(3)  And  if  it  does  whether  the  resplendent  was  entitled  to  cancel 
the  charter  party. 

The  District  Judge  decided  all  three  of  these  matters  in  favor  of  the 
respondent,  and  said  r 
156C.C.A.— 36 
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"If  it  be  true  (1)  that  paint  odor  does  injure  and  deteriorate  grain,  and  (2) 
that  such  odor  was  present  and  dangerous  on  the  steamship  when  she  was 
tendered  for  the  purpose  of  the  charter  party,  then  there  was  a  breach  of 
warranty  of  fitness  when  the  vessel  was  tendered,  and  respondent  was  Justified 
in  rejecting  the  steamer  and  breaking  the  charter  party  on  that  ground." 

The  testimony  was  conflicting  as  to  whether  there  was  an  odor  of 
paint  in  the  holds.  The  respondent  produced  two  witnesses,  and  two 
only,  who  examined  the  vessel  at  New  York.  Neither  of  them  went 
into  the  holds.  They  contented  themselves  by  looking  down  into  them. 
They  testified  that  they  got  a  smell  of  paint  therefrom.  One  of  these 
witnesses  was  the  deputy  grain  inspector  for  the  New  York  Produce 
Exchange,  and  the  other  was  the  general  superintendent  of  the  Inter- 
national Elevating  Company.  The  first  was  asked  why  he  did  not  go 
into  the  holds,  and  he  replied  that  he  did  not  think  it  necessary  to  do 
so,  as  he  could  smell  the  paint  without  going  into  them,  and  that  he 
got  a  strong  odor  of  paint  in  holds  2  and  3.  The  other  witness  testi- 
fied that  there  was  a  very  strong  odor  of  paint  from  the  two  holds. 

It  does  not  appear  whether  those  witnesses  examined  the  vessel  on 
April  19th  or  on  April  20th.  One  of  them  said  he  could  not  remember 
the  day,  and  the  other  was  not  inquired  of  up)on  this  point.  One  of 
these  witnesses  was  unquestionably  wrong  in  a  part  of  his  testimony. 
He  was  asked  whether  he  noticed  the  condition  of  the  paint  around  the 
hatch  coamings,  and  he  said  he  did  and  felt  it.  He  was  then  asked, 
"What  did  you  find?"  His  reply  was,  "That  it  was  sticky;  it  was  not 
dry."  The  evidence,  however,  is  perfectly  clear  tRiat  the  coamings  had 
not  been  repainted.  In  connection  with  this  same  witness'  testimony 
that  he  found  a  strong  odor  of  paint  in  the  holds  there  is  the  testimony 
of  the  master  of  the  steamer,  who  was  with  him  at  the  time  of  the  ex- 
amination.   His  testimony  was  as  follows : 

*'What  did  he  do?  He  looked  down  No.  4  first  and  said,  *That  hold  is  all 
right.*  He  looked  down  No.  3,  and  he  said  there  was  a  slight  smeU  of  paint 
And  I  asked  him  to  go  down  the  hold.  He  said  he  didn't  want  to  go  down 
the  hold.  Then  he  went  along  to  No.  2.  He  asked  me  what  we  had  been 
doing.  I  said  we  had  been  repairing;  I  had  bad  weather  coming  across.  I 
asked  him  if  he  wanted  to  see  the  hold.  He  said  *No/  he  didn^t  want  to  go 
down  the  hold ;  there  was  a  slight  smell  of  paint  there.  And  I  asked  him  was 
not  the  ship  ready  for  grain.  And  he  said  that  he  couldn't  say  anything,  but 
he  would  only  say  there  was  a  sUght  smell  of  paint  coming  out  from  the  hold." 

The  vessel  inspected  was  at  the  time  lying  at  a  dry  dock,  a  large  re- 
pair works.  A  Norwegian  steamer  was  lying  at  the  time  alongside  and 
was  being  painted.  And  a  number  of  witnesses  who  actually  went 
into  the  holds  of  the  inspected  vessel  testified  that  there  was  a  smell 
of  paint  on  deck,  but  that  when  one  descended  into  the  holds  there 
was  no  smell  of  paint  there.  Thus  a  surveyor  for  the  New  York 
Board  of  Underwriters,  who  examined  her  on  April  19th  at  noon, 
testified  that  while  he  was  on  the  deck  of  the  inspected  vessel  he  no- 
ticed a  smell  of  paint,  and  that  it  came  from  the  ship  lying  alongside, 
and  that  the  wind  from  the  westward  brought  a  strong  smell  of  paint 
across  the  deck.  He  was  asked  whether  when  he  got  down  into  the 
holds  he  smelled  paint  there.    His  reply  was : 

"Not  to  any  extent;  of  course,  there  was  no  strong  smell  of  paint  in  the 
holds ;  all  fresh  painted  places  will  have  a  peculiar  smell  of  its  own,  but  not 
a  strong  smeU  of  paint  by  any  means." 
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His  inspection  was  a  thorough  one.  He  went  around  the  bulkhead, 
around  the  frames  and  examined  the  rivets.  He  found  the  paint  hard 
and  the  holds  "sweet  and  in  fine  condition." 

Another  witness,  a  marine  surveyor,  testified  that  he  examined  the 
holds  on  April  19th  and  that  he  did  not  find  any  strong  odor  in  the 
holds.  That  he  examined  the  holds  again  on  April  20th  about  9:30 
a.  m.,  and  testified  that  at  that  time  he  did  not  find  any  odor  of  paint 
in  the  holds.  He  states  that  he  paid  special  attention  as  to  whether 
there  was  any  smell  and  he  could  not  observe  any.  He  had  gone  into 
the  holds  for  the  very  purpose  of  examining  to  find  whether  there  was 
any  odor  of  paint  present,  having  been  asked  between  4  and  5  o'clock 
on  the  previous  day  to  find  out  that  very  thing.  He  was  at  that  time 
informed  that  that  criticism  had  been  made.  This  would  seem  to  indi- 
cate that  the  two  witnesses  who  examined  the  vessel,  and  upon  whom 
the  respondent  relies,  had  made  their  examination  some  time  on  April 
19th.    This  witness  when  told  of  the  criticism  replied : 

"That  Is  very  funny.    I  can't  go  now,  but  I  will  go  in  the  morning." 

It  seemed  "funny,'*  no  doubt,  as  he  had  previously  examined  the 
vessel  and  had  noticed  the  strong  odor  of  which  complaint  was  made. 
The  painter  who  did  the  painting  examined  the  holds  on  the  morning 
of  the  19th,  and  testified  that  at  that  time  the  odor  was  "not  much, 
but  a  very  little  bit." 

The  testimony  shows  the  painting  was  finished  on  April  18th  about 
4 :30  p.  m.  The  paint  was  a  quick-drying  paint,  a  red  oxide,  and  the 
manufacturer  of  the  paint  testified  it  took  such  paint  from  4  to  4y^ 
hours  to  dry. 

A  careful  reading  of  the  testimony  satisfies  me  that  on  April  20th 
the  paint  in  the  holds  was  beyond  doubt  dry,  and  that,  if  there  were  any 
odor  of  paint  in  holds  2  and  3,  it  was  slight,  and  that  there  is  some  rea- 
son for  thinking  there  was  no  odor  at  all. 

The  testimony  was  also  conflicting  as  to  the  effect  of  an  odor  of 
paint  on  a  cargo  of  wheat.  The  master  of  the  vessel  testified  that  he 
had  on  several  occasions  loaded  cargoes  of  grain  the  day  after  the 
holds  had  been  painted,  and  that  he  had  never  had  any  claim  for  dam- 
ages for  grain  so  carried.  He  also  testified  that  he  had  never  seen  a 
boat  better  suited  for  grain  than  this  boat  was.  One  of  the  managing 
owners  of  the  company  which  owned  the  vessel  in  question,  the  vessel 
being  one  of  13  which  the  company  owned,  testified  that  it  very 
frequently  happened  that  a  vessel  was  painted  just  before  grain  was 
loaded.  The  vessels  were  all  of  them  practically  used  exclusively  in 
the  grain  trade,  and  he  testified  that  during  his  25  years  of  experience 
he  could  not  recall  that  a  single  claim  for  damage  to  grain  by  taint  or 
odor  from  paint  had  ever  been  made.  The  vessel  was  classed  at 
Lloyd's  as  lOOAl. 

Another  witness,  the  captain  of  a  cargo  steamer,  and  who  had  had 
7  years'  experience  in  carrying  grain  cargoes,  and  who  had  carried 
about  SO  of  such  cargoes,  was  asked : 

''Captain  assuming  that  red  oxide  paint  was  put  on  a  ship's  hold  and 
that  the  hatches  were  left  off,  how  long,  In  your  opinion,  would  it  be  adyisable 
to  wait  before  grain  was  loaded  into  the  holdV" 
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His  answer  was: 
**I  should  say  24  hours  after." 

Another  witness,  a  surveyor  whose  business  it  is  to  examine  vessels 
as  to  their  fitness  to  receive  grain  cargoes,  testified  that  24  hours  after 
the  holds  of  a  vessel  had  been  painted  she  would  be  in  first-class  con- 
dition so  there  would  be  no  damage  to  the  grain. 

The  respondent  put  on  the  stand  as  an  expert  the  general  manager 
of  the  American-Cuban  Steamship  Line  for  its  stevedoring  business, 
and  he  was  asked  the  following  question : 

"From  your  experience  would  it  be  safe  to  load  grain  in  bulk  into  the  hold  of 
the  ship  which  had  been  so  recently  painted  that  around  the  rivets  and  at  the 
butts  of  the  plates  and  down  the  angle  irons  there  was  still  raw  paint,  and  the 
hold  had  a  very  strong  odor  of  paint?" 

To  which  he  replied : 

**WeU,  it  would  not  be  safe;   iwsltlvely  wouldn't  be  safe." 

Other  witnesses  testified  that  wheat  is  a  very  delicate  grain  and 
susceptible  to  odors  of  paint;  wheat  and  barley  being  the  most  sus- 
ceptible of  the  grains  to  such  odors.  The  two  witnesses  who  testified 
that  there  was  a  strong  odor  of  paint  in  the  holds  2  and  3  testified  also 
that  on  account  of  that  odor  the  ship  was  not  fit  to  receive  grain. 

But,  as  I  am  not  convinced  that  on  April  20th  there  was  any  strong 
odor  of  paint  in  the  holds,  I  am  not  persuaded  that  on  the  day  named 
the  ship  was  not  fit  to  receive  cargo.  If,  however,  I  am  mistaken  in 
this  respect,  it  is  a  matter  of  no  consequence,  for  the  decision  is  not 
based  on  any  such  ground,  and  my  Colleagues  in  this  court  express  no 
opinion  thereon.  I  have  reviewed  the  testimony  as  to  the  odor  of  paint 
and  its  effects  because  of  the  stress  placed  upon  the  testimony  at  the 
argument  and  because  the  testimony  impressed  the  District  Judge  dif- 
ferently, and  led  him  to  a  dismissal  of  the  libel.  The  issue  involved 
lies  in  a  narrow  compass. 

The  respondent  in  its  answer  claimed  the  right  to  cancel  by  virtue 
of  the  sixth  article  of  the  charter  party,  which  reads  as  follows : 

**6.  Charterers  shall  have  the  option  of  canceling  this  charter  party  if 
the  vessel  be  not  ready  to  receive  cargo  on  or  before  the  20th  day  of  April, 
1915.  Such  readiness  shall  Include  the  arrival  of  the  vessel  at  the  loading 
port,  entry  thereof  at  the  custom  house,  and  all  compartments  ready  to  receive 
cargo  as  shall  be  shown  by  the  master's  notification  accompanied  by  the 
underwriter's  pass  to  that  effect,  which  must  be  presented  at  the  office  of  the 
charterers  or  their  agents  at  or  before  4  p.  m.,  or,  if  on  Saturday,  before  12 
o'clock  noon  on  said  day.  This  option  to  cancel  shall  be  exercised  not  later 
than  the  presentation  of  said  surveyor's  pass  of  readiness." 

The  article  expressly  gave  the  charterers  the  option  of  canceling 
"if  the  vessel  be  not  ready  to  receive  cargo  on  or  before  the  20th  day 
of  April,  1915."  It  is  admitted  that  the  notice  was  given  on  April 
20th.    But  the  clause  which  gave  the  option  provided  that: 

"This  option  to  cancel  shall  be  exercised  not  later  than  the  presentation  of 
said  surveyor's  pass  of  readiness." 

And  the  surveyor's  pass  of  readiness  was  presented  about  2:30  p- 
m.  on  April  19th.  The  respondent  not  having  exercised  the  option  im- 
til  the  day  after  the  surveyor's  pass  was  presented,  the  right  of  option 
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given  under  the  charter  was  gone  by  the  very  terms  of  the  clause 
which  conferred  it. 

The  option  to  cancel  was  made  a  matter  of  contract,  and  it  could  be 
exercised  only  by  strict  compliance  with  the  terms  on  which  it  was 
given.  Time  was  of  the  essence  of  the  agreement.  Inasmuch  as  re- 
spondent did  not  exercise  its  option  to  cancel  within  the  time  allowed 
it  by  the  terms  of  the  charter  party,  it  was  not  allowable  for  it  to  ex- 
ercise it  thereafter ;  for,  once  a  charterer  lets  the  canceling  day  men- 
tioned in  the  charter  go  by,  he  waives  the  right  which  the  charter  gives 
him  to  cancel,  and  abandons  his  right  to  cancel  if  the  vessel  is  not 
ready  to  load  by  the  day  specified.  Readiness  to  load  includes  fitness  to 
receive  cargo.  And,  as  the  notice  of  cancellation  was  given  after  the 
time  for  giving  it  had  expired,  it  was  without  eflfect. 

There  is,  moreover,  an  additional  reason  why  the  right  to  cancel 
did  not  exist.  The  sixth  article  of  the  charter  party  above  set  forth 
discloses  that  the  parties  agreed  on  the  evidence  which  should  establish 
the  "readiness"  contracted  for.  That  readiness  was  to  be  "shown  by 
the  master's  written  notification,  accompanied  by  underwriters'  sur- 
veyor's pass  to  that  effect,"  which  had  to  be  presented  at  a  certain 
time  and  place,  and  which  was  so  presented  in  strict  compliance  with 
the  agreement.  The  obvious  purpose  of  this  provision  as  to  what  the 
proof  should  be  of  the  fact  of  readiness  was  to  prevent  just  such  a  dis- 
pute as  has  arisen  in  this  case.  The  proof  which  the  parties  agreed 
upon  had  been  furnished  by  the  plaintiff,  and  the  respondent  was  con- 
cluded thereby  in  the  absence  of  any  allegation  of  fraud,  and  no  such 
allegaticm  has  been  made. 

Decree  reversed. 


(244  Fed.  121) 

CAMP  et  aL  v.  GRE^. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.     July  20,  1917.) 

No.  1527. 

1.  COUBTS    ^=»308 — JUBISDICTION — PBOPEB    DiSTBICT — ^DlVKBSITT    OF    OTIZEN- 

SHIP. 

Under  Jud.  Code  (Act  March  3,  1911,  c.  231,  36  Stat  1101  [Comp.  St. 
1916»  §  1032])  §  50,  providing  that,  when  there  are  several  defendants 
and  one  or  more  are  neither  inhabitants  of  nor  found  within  the  district, 
the  court  may  entertain  jurisdiction  and  proceed  to  the  trial  between  the 
parties  who  are  properly  before  It,  and  section  51  (Comp.  St  1916,  9  1033), 
providing  that  a  civil  suit  between  citizens  of  different  states  shall  be 
brought  only  In  the  district  of  the  residence  of  either  the  plaintiff  or  the 
defendant,  where  jurisdiction  depends  on  diversity  of  citizenship  alone, 
and  there  Is  only  one  defendant,  suit  against  him  must  be  brought  in 
either  the  district  of  his  residence  or  that  of  plaintiff,  but  where  there 
are  several  defendants,  the  court  has  jurisdiction  of  all  if  one  or  more 
are  residents  of  the  district  and  the  others  are  found  there. 

2.  Appeax  and  Ebbob  ^=»173(1) — Mattbbs  not  Contbovebted  Below — Mo- 

tion. 

Where  the  averment  of  fact  in  a  motion  which  the  court  granted  was 
*  not  controverted  below,  it  cannot  be  drawn  in  question  here. 

^s>For  other  cmsM  se«  same  topic  &  KVT-NUMBBR  In  all  Key-Numbered  DigaeU  ft  Indexes 
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3.  COUBTS  ^:»308 — JUBISDICTION — ^JoiNT  DEFENDANTS   NOT  RESIDING   IN   Dl8- 

TBICT. 

Even  if  a  plea  in  abatement  was  good  as  to  one  of  defendants,  joint  maK- 
ers  of  the  contract.  It  could  not  avail  the  others  in  view  of  Jud.  Code,  f 
60,  enabling  a  plaintiff  to  sue  one  or  more  joint  makers  in  the  district 
of  their  residence  when  the  others  could  not  be  brought  in  because  of 
their  residence  in  another  district.    . 

4.  Logs  and  Logging  ^=:»3(1G) — Failtjbe  to  Convey  Timbeb  to  Corporation 

— Action. 

Plaintiff,  owning  all  the  stock  in  a  sawmill  plant  of  a  corporation,  en- 
tered into  a  contract  with  defendants  providing  that  a  charter  should  be 
obtained  for  a  company.  Defendants  were  to  convey  timber  to  the  com- 
pany, and  plaintiff  the  sawmill  plant,  and  the  stock  of  the  corporation  was 
to  be  issued  in  the  proportion  of  thirteen-eighteenths  to  defendants  and 
five-eighteenths  to  plaintiff.  Held,  that  plaintiff  alone  could  bring  an 
action  for  defendants'  breach ;  the  contract  being  with  him,  and  not  with 
the  company. 
5^  Logs  and  Logging  ^=»3(15) — Breach  of  Contract — ^Measure  of  Damages. 
Plaintiff  owned  in  connection  with  the  mill  plant  a  large  body  of  tim- 
ber which  he  intended  to  saw.  After  the  contract  with  defendants  he  sold 
this  timber  on  the  strength  of  the  contract.  Defendants  knew  of  the  sale 
before  they  breached  the  contract.  Held,  that  plaintiff  was  entitled  to 
five-eighteenths  of  the  net  increase  in  the  value  of  the  timber  which  de- 
fendants retained  and  the  whole  of  the  loss  in  the  value  of  his  stock  in 
the  old  corporation,  which  plaintiff  alone  had  to  bear. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk;   Edmund  Waddill,  Jr.,  Judge. 

Action  by  Morgan  V.  Cress  against  P.  D.  Camp  and  others.  Judg- 
ment for  plaintiff  and  defendants  bring  error.    Affirmed. 

T.  D.  Savage  and  Thomas  H.  Willcox,  both  of  Norfolk,  Va.  (Will- 
cox,  Cooke  &  Willcox,  of  Norfolk,  Va.,  on  the  brief),  for  plaintiffs  in 
error. 

William  M.  Toomer,  of  Jacksonville,  Fla.,  and  D.  Lawrence  Groner, 
of  Norfolk,  Va.,  for  defendant  in  error. 

Before  PRITCHARD,  *KN APP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  In  this  action  for  breach  of  contract  the 
plaintiff  recovered  judgment  for  $31,361.10.  The  contract  dated 
August  18,  1913,  between  M.  V.  Cress,  on  the  one  part,  and  P.  D. 
Camp,  P.  R.  Camp,  and  John  M.  Camp  jointly,  on  the  other,  provided 
that  a  charter  should  be  obtained  for  a  joint-stock  company  to  be  or- 
ganized by  December  1,  1913,  to  be  called  the  Levy  County  Lumber 
Company.  The  Camps  were  to  convey  to  the  corporation  a  large 
body  of  timber  in  Levy  County,  Fla.,  at  a  valuation  of  $325,000,  and 
Cress,  a  sawmill  plant  in  the  city  of  Jacksonville,  at  a  valuation  of 
$125,000.  The  stock  of  the  corporation  was  to  be  issued  in  the  propor- 
tion of  thirteen-eighteenths  to  the  Camps  and  five-eighteenths  to  Cress. 
On  December  31,  1914,  the  contract  was  breached  by  the  formal  re- 
fusal of  the  Camps  to  carry  it  out.  The  grounds  of  the  refusal,  as 
expressed  by  P.  D,  Camp,  were  the  failure  of  the  health  of  his  brothers 
and  the  fall  in  the  price  of  lumber,  making  certain  in  his  opinion  the 
operation  of  the  projected  business  at  a  loss. 

The  damages  claimed  at  the  trial  were  the  losses  by  Cress  by  reason 
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of:  (1)  A  large  increase  in  the  value  of  the  timber  between  the  date 
of  the  contract  and  the  breach ;  and  (2)  a  large  decrease  in  the  value 
of  the  mill  by  reason  of  the  lack  of  timber  to  saw.  The  claims  were 
for  a  much  larger  amount  than  that  found  by  the  jury. 

[1]  We  consider  first  the  point  that  the  District  Court  should  have 
sustained  the  pleas  in  abatement  challenging  the  jurisdiction  of  the 
court.  Gress  is  a  resident  of  Florida.  P.  D.  Camp  and  P.  R.  Camp 
are  residents  of  the  Eastern  district  of  Virginia.  John  M.  Camp  is  a 
resident  of  the  Eastern  district  of  North  Carolina,  and  accepted  serv- 
ice of  the  summons  in  the  Eastern  district  of  Virginia.  His  contention 
is  that  he  can  be  sued  only  in  the  district  of  his  own  residence  or  in 
the  district  of  the  residence  of  the  plaintiff.  The  other  defendants  con- 
tend that,  since  the  obligation  was  joint,  and  not  several,  the  action 
cannot  be  maintained  against  them  without  mskm^  John  M.  Camp  a 
party,  that  he  cannot  be  sued  in  the  Eastern  district  of  Virginia,  and 
that  therefore  the  action  should  be  dismissed  as  to  all.  These  jurisdic- 
tional questions  depend  on  the  construction  of  sections  .50  and  51  of 
the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat  1101  [Comp.  St. 
1916,  §§  1032,  1033]),  taken  in  connection. 

Section  50  provides : 

"When  there  are  several  defendants  In  any  suit  at  law  or  In  equity,  and  one 
or  more  of  them  are  neither  inhabitants  of  nor  found  within  the  district  in 
which  the  suit  is  brought,  and  -do  not  voluntarily  appear,  the  court  may  en- 
tertain jurisdiction,  and  proceed  to  the  trial  and  adjudication  of  the  suit 
between  the  parties  who  are  properly  before  it;  but  the  judgment  or  decree 
rendered  therein  shali  not  conclude  or  prejudice  other  parties  not  regularly 
served  with  process  nor  voluntarily  appearing  to  answer;  and  nonjoinder  of 
parties  who  are  not  inhat)itants  of  nor  found  within  the  district,  as  aforesaid, 
sliaU  not  constitute  matter  of  abatement  or  objection  to  the  suit" 

Section  51  provides,  among  other  things: 

"  *  *  ♦  No  civil  suit  shall  be  brought  in  any  District  Ck)urt  against  any 
person  by  any  original  process  or  proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant;  but  where  the  jurisdiction  is  founded  only  on 
the  fact  that  the  action  is  between  citizens  of  diflferent  states,  suit  shall  be 
brought  6nly  in  the  district  of  the  residence  of  either  the  plaintiH  or  the  de- 
fendant" 

The  act  of  1875  (Act  March  3,  1875,  c.  137,  18  Stat.  470)  provided 
that  even  a  single  defendant  might  be  sued  either  in  the  district  of  his 
residence  or  the  district  where  he  was  found.  Section  51  of  the  Ju- 
dicial Code,  taking  the  place  of  the  corresponding  section  of  the  act 
of  1875,  leaves  out  the  provision  that  a  defendant  may  be  sued  in  the 
district  in  which  he  is  found.  Therefore,  where  there  is  only  one  de- 
fendant, and  the  jurisdiction  depends,  as  in  this  case,  on  diversity  of 
citizenship  alone,  the  suit  must  be  brought  in  either  the  district  of  the 
residence  of  the  defendant  or  of  the  plaintiff.  Although  the  Judicial 
Code  received  great  consideration,  the  act  of  1839  (Act  Feb.  28,  1839, 
c  36,  §  1,  5  Stat  321  [Comp.  St  1916,  §  1032])  was  re-enacted  as  sec- 
tion 50,  and  by  it  the  provision  is  made  as  to  an  action  against  two  or 
more  defendants,  one  or  more  of  them  being  neither  inhabitants  of  nor 
found  within  the  district  in  which  the  suit  is  brought  and  not  volun- 
tarily appearing,  that  the  court  may  entertain  jurisdiction  without 
prejudice  to  the  rights  of  the  party  not  regularly  served  nor  volun- 
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tarily  appearing.  The  words  "found  in  the  district,**  left  out  of  one 
section  and  retained  in  the  other,  must  have  significance.  If  they  have, 
the  sections,  construed  together,  must  mean  that  for  purposes  of  juris- 
diction a  single  defendant  must  reside  in  the  district  in  which  the  suit 
is  brought,  but  where  there  are  several  defendants  the  court  has  juris- 
diction of  all  if  one  or  more  are  residents  of  the  district  and  the  others 
are  found  there.  We  find  no  controlling  authority  on  the  subject,  but 
this  construction,  required  as  it  seems  to  us  by  the  letter  of  the  stat- 
utes, is  the  more  readily  adopted  because  it  facilitates  the  administra- 
tion of  justice,  and  obviates  in  a  degree  the  necessity  of  a  multiplicity 
of  actions  in  different  districts  on  the  same  cause  of  action. 

[2]  There  is  no  foundation  for  the  argument  that  the  defendant 
John  M.  Camp  was  not  "found"  in  the  Eastern  district  of  Virginia. 
The  pleas  to  the  jurisdiction  alleged  only  that  he  was  not  a  resident 
of  that  district.  The  ground  of  the  motion  to  strike  out  the  pleas  to 
the  jurisdiction  was  that,  although  not  a  resident,  he  was  found  in 
the  district.  This  averment  of  fact  in  the  motion  on  which  the  court 
granted  it  was  not  controverted  in  the  court  below,  and  cannot  be  drawn 
in  question  here.  The  pleas  to  the  jurisdiction  were  properly  over- 
ruled. 

[3]  Even  if  the  plea  in  abatement  were  good  as  to  John  M.  Camp, 
it  could  not  avail  the  other  defendants.  One  of  the  evident  purposes 
of  the  enactment  of  the  statute  of  1839  (section  50  of  the  Judicial 
Code)  was  to  enable  a  plaintiff  to  sue  one  or  more  joint  makers  of  a 
contract  in  the  district  of  their  residence  when  other  joint  makers 
could  not  be  brought  into  the  action  because  of  their  residence  in 
another  district.  Clearwater  v.  Meredith,  21  How.  489,  16  L.  Ed.  201 ; 
Barney  v.  Baltimore,  6  Wall.  280,  18  L.  Ed.  825.  If  the  court  had  had 
no  jurisdiction  of  John  M.  Camp,  the  judgment  as  to  him  would  be 
a  nullity  not  affecting  the  judgment  rendered  against  the  other  de- 
fendants.   Gray  v.  Stuart,  33  Grat.  (Va.)  351. 

[4]  On  the  merits,  the  first  position  taken  is  that  Gress,  the  plain- 
tiff, could  not  recover  damages  for  depreciation  in  the  value  of  the 
sawmill  plant  because  the  title  to  the  plant  was  in  the  Morgan  I<um- 
ber  Company,  and  was  never  acquired  by  the  plaintiff,  although  he 
was  the  owner  of  all  the  stock  of  the  corporation.  It  is  true,  as  has 
been  decided  in  numberless  cases,  that  an  action  for  damages  for 
breach  of  a  contract  made  by  a  corporation  must  be  brought  in  the 
name  of  the  corporation  itself,  and  cannot  be  maintained  by  the  stock- 
holders or  even  by  one  stockholder  owning  all  the  stock.  But  this  con- 
tract was  not  made  either^  nominally  or  actually  by  the  Morgan  Lum- 
ber Company  or  for  its  benefit.  This  being  so,  no  action  could  be 
brought  by  the  corporation  for  breach  of  the  contract  The  defend- 
ants knew  that  Gress  was  not  the  legal  owner  of  the  sawmill  plant; 
for  the  ownership  of  the  Morgan  Lumber  Company  was  recited  in 
the  contract.  Gress  undertook  to  procure  the  conveyance  of  the  prop- 
erty direct  to  the  Levy  County  Lumber  Company.  The  defendants 
accepted  this  obligation  on  his  part;  and  it  is  admitted  that  he  was 
ready,  willing,  and  able  to  carry  out  his  agreement  at  all  times.  He 
was  prevented  from  having  the  conveyance  made  solely  by  the  express 
refusal  of  the  defendants  to  allow  him  to  do  so.    The  promise  of  the 
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defendants  was  to  Gress,  and  he  alone  could  allege  against  the  defend- 
ants damages  for  its  breach. 

LookiAg  through  the  substance  of  the  matter,  what  was  the  prac- 
tical result  to  Gress  of  the  defendants'  breach  ?  The  defendants  after 
default  sold  the  timber  for  a  net  price  much  greater  than  $325,000. 
Gress  was  obviously  entitled  to  receive  his  share  of  this  net  increase 
in  price. 

[5]  The  depreciation  in  the  value  of  the  mill  plant  came  about  in 
this  way :  Gress  owned  in  connection  with  his  mill  plant  a  large  body 
of  timber  which  he  intended  to  saw.  After  contracting  with  the  de- 
fendants, he  sold  this  timber  on  the  faith  of  the  contract.  The  defend- 
ants knew  of  his  sale  before  they  breached  the  contract.  They  can- 
not escape  liability  for  the  loss  to  Gress  growing  out  of  a  condition 
which  they  knew  would  result  from  their  default.  Had  the  new  cor- 
poration been  formed,  the  plaintiff  would  have  put  in  the  sawmill  plant 
at  a  valuation  of  $125,000,  for  which  he  would  have  received  the  equiv- 
alent in  stock  of  the  new  corporation.  The  necessary  result  to  Gress 
of  the  breach  therefore  was  the  loss  of  the  difference  between  the 
value  of  the  stock  which  would  have  been  issued  to  him  in  the  new 
corporation  and  the  value  of  the  stock  in  the  Morgan  Lumber  Com- 
pany as  diminished  by  reason  of  the  breach  of  contract  by  the  defend- 
ants. This  difference  in  value  of  stock  was  made  by  two  facts :  (1) 
The  increase  in  the  value  of  the  timber  retained  by  the  defendants; 
and  (2)  the  decrease  in  the  value  of  the  plant  to  be  put  in  by  Gress. 
The  stock  which  would  have  been  issued  to  him  in  the  new  corpora- 
tion was  worth  five-eighteenths  of  the  value  of  the  timber  to  be  con- 
tributed by  the  defendants  and  of  the  sawmill  plant  which  the  plain- 
tiff was  to  contribute.  There  had  been  an  increment  in  the  value  of 
the  timber  at  the  date  of  the  breach,  and  the  plaintiff  was  entitled  to 
five-eighteenths  of  that  increment,  because,  if  the  contract  had  been 
carried  out,  that  fraction  of  the  increment  would  have  been  added  to 
the  value  of  his  stock. 

The  plaintiff's  stock  in  the  new  corporation  would  have  represented 
also  five-eighteenths  of  the  value  of  the  mill  plant,  and  had  it  been 
taken,  gain  or  loss  in  its  value  would  have  been  shared  by  the  plaintiff 
and  the  defendants  in  the  proportions  of  five-eighteenths  and  thirteen- 
eighteenths.  But  when  the  defendants  breached  their  contract  and 
brought  about  the  diminution  in  the  value  of  the  mill  property,  they 
left  the  plaintiff  to  bear  this  entire  loss  in  the  diminished  value  of  his 
stock  in  the  Morgan  Lumber  Company.  The  defendants  being  solely 
responsible  for  this  loss,  all  of  which  fell  on  the  plaintiff,  he  is  entitled 
to  recover  the  whole  from  them.  The  District  Court  therefore  cor- 
rectly charged  that  the  plaintiff  was  entitled  to  recover  five-eighteenths 
of  the  net  increase  in  the  value  of  the  timber  which  the  defendants  re- 
tained and  the  whole  of  the  loss  in  the  value  of  the  plant  which  the 
plaintiff  alone  had  to  bear  and  which  would  not  have  occurred  but 
for  defendants*  default. 

Stating  the  matter  differently  and  more  succinctly,  there  was  no  loss 
on  the  timber  by  reason  of  the  breach  of  the  contract,  but  the  defend- 
ants, having  received  the  entire  increase  in  its  value,  must  account  to 
the  plaintiff  for  five-eighteenths,  his  share ;  the  def avilt  of  the  def end- 
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ants  brought  loss  in  the  value  of  the  plant  borne  by  the  plaintiff  alone, 
and  for  this  entire  loss  the  plaintiff  must  be  compensated  by  the  de- 
fendants who  caused  it. 

No  hard  and  fast  rule  as  to  the  measure  of  damages  or  the  method 
of  ascertaining  them  for  breach  of  contract  can  be  laid  down.  Every 
case  depends  on  its  own  facts.  We  have  endeavored  to  show  that  the 
District  Court  adopted  in  this  case  the  only  measure  and  method  by 
which  the  direct  and  proximate  loss  falling  on  the  plaintiff  from  the 
defendants'  breach  could  be  ascertained ;  and  the  verdict  of  the  jury 
under  the  instructions  has  abundant  support  in  the  evidence.  It  re- 
sults from  the  views  we  have  stated  that  none  of  the  assignments  of 
error  are  well  founded. 

Affirmed. 


(244  Fed.  126) 

SALTER  V.  WILLIAMS  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit.    August  13,  1917.) 

No.  2207. 

1.  Banks  and  Banking  ^=»282 — Liabilitt  or  Bank — ^Representations  or 

President. 

Regarding  liability  of  a  bank  for  fraudulent  representations  of  its  presi- 
dent in  sale  to  plaintiff  of  stock  of  the  bank  owned  by  Y.,  requiring  res- 
toration of  plaintiff  to  his  prior  situation,  the  president  was  acting  for 
It,  and  not  for  Y.,  his  acts,  with  the  approval  of  its  governing  board,  being 
for  the  purpose  of  complying  with  the  direction  given  it  by  the  comptroUer 
of  the  currency  to  reduce  Y.'s  Indebtedness  to  it,  and  Y.,  when  approached, 
stating  that,  if  the  bank  would  advance  money  to  redeem  such  stodt 
which  he  had  pledged,  and  would  sell  it  and  apply  the  proceeds  on  his 
Indebtedness  to  It,  he  would  sell  other  securities  and  reduce  his  indebted- 
ness with  the  proceeds;  and  this  though  after  such  sale  was  made  Y. 
failed  to  keep  his  agreement  as  to  further  sales  and  reduction  of  his  debt. 

2.  Banks  and  Banking  ^==>243 — ^National  Bank — Rescission  of  Stock  Pur- 

chase— Insolvency — Double  Liability. 

Double  liability  under  Rev.  St.  §  5151,  of  a  holder  of  full-paid  stock  in 
a  national  bank,  does  not  prevent  the  stockholder,  after  Insolvency  of 
the  bunk  and  appointment  of  a  receiver,  rescinding  his  purchase  thereof 
for  fraudulent  representations  of  the  bank's  president  acting  for  it  in  the 
sale  of  the  stock;  the  stockholder  paying  his  assessment  under  audi 
statute,  and  disclaiming  intention  to  sue  for  its  recovery. 

3.  Banks  and  Banking  ^=>242 — National  Bank — Rescission  or  Stock  Pub- 

chase — Insolvency — Subscriber  to  Stock. 

A  purchaser  of  fully  paid  stock  of  a  national  bank  is  not  a  subscriber 
to  its  stock,  liable  for  an  uncompleted  contract  of  subscription,  as  regards 
his  right  to  rescind,  after  insolvency  of  the  bank,  the  purchase,  for 
fraudulent  representations  of  its  president,  acting  for  it,  though  it 
loaned  him  part  of  the  money  for  the  purchase,  and  he  is  still  indebted 
to  it  therefor. 

4.  Banks  and  Banking  ^=»243 — National  Banks — ^Rescission  of   Stock 

Purchase — Insolvency — Priority  or  Claims. 

No  liabiUty  to  creditors  of  a  national  bank  preventing,  a  purchaser  of 
stock  therein  may,  after  appointment  of  a  receiver  for  it,  rescind  his  pur- 
chase for  prior  fraud  of  the  bank,  with  right  to  redress  out  of  the  funds 
in  the  receiver's  hands  like  that  of  an  ordinary  creditor  whose  daim  was 
contracted  before  the  receivership. 

^s>For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Dlgeeta  ft  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey;  Thos.  G.  Haight,  Judge. 

Suit  by  William  D.  Salter  against  Christopher  L.  Williams,  receiver, 
and  another.     From  an  adverse  decree,  plaintiff  appeals.     Reversed. 

See,  also,  219  Fed.  1017. 

A.  A.  Melniker,  of  Jersey  City,  N.  J.,  for  appellant. 

Barber,  Watson  &  Gibboney,  of  New  York  City  (Stuart  G.  Gib- 
T)oney  ,and  George  M.  Burditt,  both  of  New  York  City,  of  counsel), 
for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dismiss- 
ing a  bill  in  equity  filed  by  William  D.  Salter  against  the  First  National 
Bank  of  Bayonne  and  its  receiver.  Salter  seeks  by  his  bill  to  enjoin 
an  action  at  law  brought  by  the  receiver  against  him  on  a  note,  to  com- 
pel the  cancellation  of  the  note  and  the  nullification  of  the  transaction 
in  which  the  note  was  given,  on  the  ground  of  fraud  by  the  bank,,  and 
to  obtain  the  restoration  of  all  parties  to  the  positions  in  which  they 
were  before  the  transaction  was  entered  into. 

The  facts  of  the  case  are  not  in  dispute.  The  First  National  Bank 
of  Bayonne  was  organized  in  1908  with  stock  fully  subscribed  and 
paid.  In  1913  George  W.  Young  was  indebted  to  the  bank  in  the  sum 
oi  $12,000.  The  Comptroller  of  the  Currency  directed  the  bank  to 
reduce  the  loan.  The  bank,  through  its  president,  called  upon  Young 
for  a  payment.  Young  had  no  money  with  which  to  meet  the  call,  but 
represented  that  he  had  30  shares  of  the  bank's  stock,  and  proposed  that 
the  bank  sell  them  and  apply  the  proceeds  to  the  reduction  of  his  in- 
debtedness. This  appealed  to  the  president  as  a  practicable  way  of  com- 
plying with  the  Comptroller's  order,  so  he  set  about  to  sell  the  shares. 
He  approached  Salter,  offered  them  at  $200  (par  $100),  made  repre- 
sentations as  to  the  bank's  solvency  and  the  amount  of  its  resources, 
which  were  false,  and  induced  Salter's  serious  consideration  of  the 
purchase.  Pending  negotiation  with  Salter  it  developed  that  Young 
had  previously  hypothecated  the  shares  with  the  Conmiercial  Trust 
Company,  and  did  not  have  them  to  deliver.  Young  then  proposed 
that,  if  the  bank  would  advance  to  the  trust  company  the  sum  of  $5,700 
(the  amount  demanded  for  the  release  of  the  shares),  and  then  sell 
them  for  $6,000  (thereby  swelling  Young's  indebtedness  to  the  bank 
from  $12,000  to  $17,700),  the  bank  could  immediately  reimburse  it- 
self for  the  advance,  and  he  would  sell  certain  other  securities  and  with 
the  proceeds  make  the  reduction  of  his  original  indebtedness  as  re- 
quired by  the  Comptroller.  To  this  change  from  the  first  arrangement 
die  president  of  the  bank  agreed,  drew  the  bank's  check  for  $5,700, 
delivered  it  to  the  trust  company,  and  received  the  certificate  of  stock. 
A  few  days  later  the  president  renewed  negotiations  with  Salter,  in 
which  there  was  an  unimportant  misunderstanding  as  to  whether 
Salter  had  contracted  to  take  the  stock  or  was  merely  considering  its 
purchase.  However  that  may  be,  it  is  certain  that  at  that  time  Salter, 
acting  and  relying  upon  the  president's  false  representations,  did  con- 
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tract  to  purchase  the  stock,  if  the  bank  would  finance  him.  Then  the 
president  went  to  the  bank's  discount  committee,  and  informed  it  of 
the  whole  situation,  and  received  its  full  authority  to  sell  Salter  the 
stock  and  loan  him  money  enough  to  buy  it.  Whereupon  certificates 
already  made  out  in  Salter's  name  were  handed  him,  and  in  return 
he  gave  the  bank  his  check  for  $500  and  his  note  for  $5,500.  Young 
failed  to  keep  his  bargain  as  revised  by  selling  other  securities  and  re- 
ducing his  loan.  Salter,  in  ignorance  of  the  bank's  condition,  received 
dividends  on  his  stock,  and  reduced  his  indebtedness  from  time  to  time, 
until  at  the  appointment  of  the  receiver,  the  bank  held  his  note  for  but 
$4,400. 

Upon  the  bank's  failure,  and  upon  his  discovery  of  what  was  the 
bank's  real  condition  at  the  time  of  his  purchase,  Salter  tendered  the 
receiver  the  stock,  together  with  the  amount  of  dividends  received, 
and  requested  the  return  of  his  $4,400  note  and  the  $1,600  he  had  paid 
on  account  of  the  purchase.  The  receiver  refused  this  demand,  and 
brought  the  action  on  the  note  which  Salter  by  the  bill  in  this  pro- 
ceeding seeks  to  enjoin. 

[1]  The  learned  trial  judge  found  all  facts  and  legal  inferences  in 
favor  of  Salter,  save  one ;  that  one  he  considered  an  insurmountable 
obstacle  to  his  relief.  It  has  to  do  with  the  question  whether  the  presi- 
dent of  the  bank  was  acting  for  the  bank  throughout,  or  was  acting 
only  as  the  agent  of  Young  in  the  sale  of  his  stock. 

To  ascertain  the  true  nature  of  the  transaction  in  which  the  bank 
sold  Young's  stock  to  Salter,  it  must  at  all  times  be  kept  in  mind  that 
the  transaction  had  its  inception  with  the  Comptroller  of  the  Currency 
demanding  the  reduction  of  Young's  indebtedness.  The  bank  was  sat- 
isfied with  Young's  loan,  the  collateral  being  in  excess  of  its  amount; 
but  the  Comptroller  was  not  satisfied,  and  therefore  ordered  its  reduc- 
tion. In  pursuance  of  that  order,  the  bank,  being  without  option  in 
the  riiatter,  proceeded  to  procure  its  reduction.  In  this  it  was  acting 
solely  for  itself.  Its  first  attempt,  as  we  have  shown,  was  to  secure 
payment  by  Young,  but  was  met  by  the  obstacle  that  Young  had  no 
money.  It  next  turned  to  Young's  property.  Young  owned  stock  of 
the  bank.  So  Young  and  the  bank  agreed  that  the  bank  should  sell  the 
stock  and  apply  the  proceeds  to  the  loan,  and  in  that  way  enable  the 
bank  to  reduce  the  loan  as  demanded  by  the  Comptroller.  Acting  up- 
on this  agreement,  the  bank  began  negotiations  with  Salter.  To  this 
point  certainly  the  transaction  was  the  bank's  (and  so  thought  the 
learned  trial  judge),  and  all  would  have  been  well  had  Young  been 
able  to  perform  his  part  of  the  undertaking  by  producing  the  certifi- 
cates. The  certificates,  it  developed,  were  held  elsewhere  in  pledge. 
This  was  still  another  obstacle  to  the  bank's  compliance  with  the  Comp- 
troller's order,  and  necessitated  another  change  in  its  manner  of  re- 
ducing the  loan.  This  change  was  made  upon  Young's  proposition 
that,  if  the  bank  would  procure  the  shares  by  advancing  money  for 
their  release  and  then  sell  them  (applying  the  proceeds  to  the  advance)^ 
he  would  sell  other  securities  and  turn  over  the  proceeds  to  the  reduc- 
tion of  the  loan  as  ordered.  This  the  bank  agreed  to  do,  having  in  view 
as  before,  the  one  object  of  reducing  the  loan.  It  was  just  here  that 
the  learned  trial  judge  thought  that  in  carrying  out  this  revised  ar- 
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rangement  to  accomplish  the  same  result  the  bank  ceased  to  act  for 
Itself  and  began  to  act  as  the  agent  of  Young  for  the  sale  of  his  stock. 
We  are  unable  to  follow  him  to  this  conclusion. 

It  appears  to  us  that  the  transaction  received  its  character  from  the 
incident  of  its  inception.  That  was  a  matter  solely  affecting  the  bank. 
That  character  remained  and  persisted  so  long  as  the  bank  continued 
in  one  fashion  or  another  in  an  endeavor  to  obey  the  command  of  the 
Comptroller.  The  president  was  acting  for  the  bank  throughout,  with 
but  a  single  object  in  view,  and  that  was  to  accomplish  a  thing  re- 
quired not  of  Young,  but  of  the  bank.  The  one  purpose  of  the  bank 
in  selling  Young^s  stock  was  to  benefit  itself.  Its  object  was  never 
to  help  Young  dispose  of  his  stock,  but  was  always  to  help  itself  by 
getting  money  from  Young's  property  in  some  way  or  other.  The 
president's  acts  to  this  end  were  within  the  full  knowledge  and  met 
with  the  entire  approval  of  the  bank's  governing  board.  If  Young 
had  kept  his  second  bargain  and  sold  other  securities  and  applied  the 
proceeds  to  the  reduction  of  his  indebtedness,  there  could  have  been 
no  question  that  the  sale  of  the  stock  to  Salter  (in  effect  a  condition 
precedent  to  the  sale  of  Young's  other  securities,  imposed  by  Young 
and  agreed  to  by  the  bank)  would  have  been  the  indirect  means  by 
which  the  bank  would  have  secured  the  reduction  of  Young's  loan  and 
by  whicTi  it  would  have  obeyed  the  Comptroller's  order.  Young,  how- 
ever, repudiated  or  failed  to  perform  his  promise  to  sell  other  securi- 
ties, but  Young's  failure  to  do  as  he  had  promised  did  not  change  the 
character  of  the  bank's  acts  in  doing  what  it  had  promised.  There- 
fore we  are  unable  to  agree  that  the  bank  ceased  to  act  for  itself  and 
began  to  act  for  Young,  when,  confronted  by  Young's  vacillation,  it 
endeavored  to  meet  the  demand  of  the  Comptroller  in  a  way  different 
from  the  first,  but  in  a  way  which,  like  the  first,  included  the  sale  of 
Young's  stock.  We  are  of  the  opinion  that  the  president  was  acting 
for  the  bank  at  the  completion  of  the  transaction  as  well  as  at  its  in- 
ception, and  that,  as  it  is  not  disputed  that  the  purchase  was  induced 
and  made  upon  his  false  representations,  the  transaction  is  void,  and 
the  bank,  having  authorized  and  approved  the  acts  of  its  president,  and 
having  accepted  and  retained  their  fruits,  must  restore  the  purchaser 
to  the  situation  in  which  he  was  before  (Hindman  v.  Bank,  112  Fed. 
931,  50  C.  C.  A.  623,  57  L.  R.  A.  108),  if  not  relieved  by  other  consid- 
erations. 

[2-4]  It  is  maintained  by  the  receiver  that,  whatever  Salter's  rights 
were  as  against  the  bank  before  its  failure,  they  have  been  lost  or  are 
incapable  of  enforcement  against  the  bank's  receiver.  This  contention, 
as  stated  in  the  brief,  "is  based  solely  upon  the  proposition  that  after 
insolvency  and  the  fixing  of  the  rights  of  the  creditors,  a  purchaser  of 
stock  in  a  national  bank  cannot  rescind  his  purchase." 

To  this  proposition,  so  broadly  stated,  we  cannot  subscribe ;  and  of 
the  same  inclination  was  the  trial  judge.  It  is  based  upon  the  theory 
that  the  stock  of  a  bank  represents  its  capital ;  that  creditors  have  a 
right  to  look  to  its  capital  for  the  payment  of  its  debts ;  that  their  rights 
are  fixed  by  the  appointment  of  a  receiver,  which  preserves  the  capital 
for  them  undisturbed  by  stockholders  seeking  to  get  from  under  the 
legal  liability  of  their  stock  ownership.    In  support  of  this  very  gen- 
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eral  proposition  no  authorities  are  cited.  The  argument  in  support  of 
it  is  made  by  analogy  to  certain  undisputed  principles  affecting  the  lia- 
bility of  stockholders  and  the  rights  of  creditors  upon  insolvency  of  a 
national  bank  and  the  appointment  of  a  receiver.  These  apply  to  the 
double  liability  of  a  stockholder  of  a  national  bank  under  section  5151, 
R.  S.,  and  to  the  liability  of  a  subscriber  to  stock  in  a  national  bank 
to  complete  his  contract  of  subscription.  Scott  v.  Deweese,  181  U.  S. 
202,  21  Sup.  Ct.  585,  45  L.  Ed.  822;  Scott  v.  Abbott,  160  Fed.  573,  87 
C.  C.  A.  475;  Lyons  v.  Westwater,  181  Fed.  681,  104  C.  C.  A.  663; 
Westwater  y.  Lyons,  193  Fed.  817,  113  C.  C.  A.  617.  It  is  to  this 
double  liability  of  the  holder  of  full-paid  shares  and  to  the  contractual 
liability  of  a  subscriber  to  fully  pay  for  his  shares  that  creditors  have  a 
right  to  look  for  the  payment  of  the  bank's  debts.  But  neither  of  these 
principles  applies  in  favor  of  creditors  and  against  Salter  in  this  case, 
for  Salter  has  met  his  liability  under  section  5151  by  paying  his  assess- 
ment and  disclaiming  an  intention  to  sue  for  its  recovery,  and  he  is 
not  liable  for  an  uncompleted  contract  of  subscription,  because  the 
stock  he  purchased  had  previously  been  subscribed  and  fully  paid.  It 
is  to  that  money  which  shares  of  stock  produce  as  capital  when  they 
are  subscribed  and  paid  for  that  creditors  have  a  right  to  look,  not  to 
the  money  which  Salter  thereafter  paid  the  bank  in  buying  its  stock. 
If  the  purchase  price  of  full-paid  stock  is  treated,  not  as  assets,  but  as 
capital,  there  would  be  a  curious  oversubscription  of  the  bank's  capi- 
tal, in  which  each  of  Salter's  shares  would  have  contributed  $300,  $100 
upon  subscription,  and  $200  upon  Salter's  later  purchase.  This,  of 
course,  is  impossible. 

That  Salter  could  have  enforced  a  right  of  rescission  against  the 
bank  (if  such  he  had)  before  the  appointment  of  a  receiver  is  unques- 
tioned. If  so,  it  would  be  only  because  the  rights  of  creditors  were 
then  no  greater  than  his  right  of  rescission.  If  creditors'  rights  in  the 
capital  were  no  greater  than  Salter's  before  the  appointment  of  a  re- 
ceiver, they  surely  are  no  greater  after.  The  rights  of  both  with  respect 
to  capital  are  fixed  by  law,  not  by  a  change  from  solvency  to  insolvency 
of  the  bank,  and  by  the  consequent  appointment  of  a  receiver. 

Salter's  right  to  rescission  was  fixed  by  the  fraud  of  the  bank  when 
the  fraud  was  practiced.  That  was  before  receivership.  He  therefore 
approaches  the  receiver  like  an  ordinary  creditor  whose  claim  was  con- 
tracted before  receivership,  with  a  like  right  to  redress  out  of  the 
bank's  funds  in  the  hands  of  the  receiver. 

The  decree  below  is  reversed. 
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SIBLEY  V.  McCOY   et  aL 

(Circuit  Ck)urt  of  Appeals,  Fourth  Circuit    July  20,  1917.) 

No.  1502. 

1.  Adverse  Possession  ^=:»104 — Presumption — ^Title  Ottt  of  Commonwealth. 

Continuous,  open,  notorious,  visible,  peaceable,  adverse  possession  of 
land  in  Virginia  for  20  years  by  plaintiff  in  ejectment  justllies  presump- 
tion that  the  commonwealth  has  parted  with  title. 

2.  Adverse  Possession  ^=»31 — Noticje  to  Owner. 

To  prove  adverse  possession,  possession  must  be  such  as  to  charge  the 
owner  with  notice,  actual  or  presumptive,  that  the  occupant  is  claiming 
to  hold  adversely. 

3.  Adverse  Possession  ^=»44,  57 — Duration  and  Continuity — ^Evidence.     . 

Possession  to  give  title  by  adverse  possession  must  be  continuous  and 
uninterrupted  for  the  full  statutory  period ;  and  tliis  must  be  clearly  es- 
tablished. 

4.  Adverse  Possession   ^==>33 — Notice — ^Undisclosed   Conversation. 

Undisclosed  conversation  between  one  going  into  possession  and  one 
directing  him  to  do  so  will  not  warrant  Inference  that  the  owner  was 
notified  that  the  holding  was  adverse. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Virginia,  at  Roanoke;    Henry  Oay  McDowell,  Judge. 

Action  by  Hiram  W.  Sibley  against  John  C.  McCoy  and  others. 
Judgment  for  defendants,  and  plaintiff  brings  error.  Reversed,  and 
remanded  for  new  trial. 

W.  J.  Henson  and  Robert  C.  Jackson,  both  of  Roanoke,  Va.  (M.  O. 
Litz,  of  Welch,  W.  Va.,  on  the  brief),  for  plaintiff  in  error. 

John  W.  Flannagan;  Jr.,  of  Grundy,  Va.  (Flannagan  &  Boyd,  of 
Grundy,  Va.,  on  the  brief),  for  defendants  in  error. 

Before  PRITCIIARD  and  WOODS,  Circuit  Judges,  and  SMITH, 
District  Judge. 

SMITH,  District  Judge.  The  plaintiff  in  error  brought  an  action 
of  ejectment  against  the  defendants  to  recover  a  tract  of  land  in  the 
county  of  Buchanan  in  the  state  of  Virginia.  At  the  trial  the  jury 
under  the  instruction  of  the  presiding  judge  returned  a  verdict  in  favor 
of  plaintiff  for  all  the  land  in  dispute,  with  the  exception  of  a  tract 
of  about  70  acres  north  of  what  was  called  the  "Kingf'  line,  and  of 
several  parcels  of  cleared  land  south  of  that  line,  the  questions  as  to 
which  were  left  to  the  jury,  which  as  to  those  lands  returned  a  verdict 
for  the  defendants  for  the  70  acres  north  of  the  King  line  and  one  of 
the  cleared  parcels  south  of  that  line  containing  about  25  acres.  From 
the  judgment  on  this  verdict  the  present  writ  of  error  was  sued  out  by 
the  plaintiff. 

The  70-acre  tract  was  part  of  a  tract  of  1,235^4  acres  the  plaintiff 
had  procured  from  one  N.  B.  Dotson.  Under  the  testimony  this  tract 
was  first  shown  in  the  possession  of  one  Abner  R.  Kerr,  who  on  the 
13th  of  June,  1889,  conveyed  to  N.  B.  Dotson,  who  in  turn  on  20th 
July,  1889,  conveyed  to  the  plaintiff.  The  plaintiff  offered  testimony  to 
prove  actual  continued  adverse  occupation  by  him,  through  his  ten- 

^=9For  other  cases  see  same  topic  &  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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ants  and  lessees,  of  the  tract  of  1,235^  acres  from  the  date  of  his  pur- 
chase on  the  2d  of  July,  1889,  to  the  commencement  of  the  action. 

There  was  produced  in  evidence  a  grant  to  Richard  Smith  and  Henry 
Banks  for  206,000  acres  issued  1st  of  November,  1795,  the  northern 
line  of  which  was  referred  to  in  the  testimony  and  designated  on  the 
map  introduced  by  plaintiff  as  the  "King"  line.  This  line  showed  as 
included  in  the  200,000  acres  granted  all  of  the  1,23514  acres  except 
about  70  acres,  which  lay  north  of  the  King  line.  The  plaintiff  intro- 
duced several  other  grants,  but  none  of  them  covered  this  70  acres. 
The  plaintiff  relied  upon  his  long-proven  possession  of  the  1,235^ 
acres  under  color  of  title  from  the  deed  to  him  of  the  20th  of  July, 
1889,  as  justifying  the  presumption  of  a  grant  to  all  the  1,235^  acres, 
including  this  70  acres.  The  defendant  introduced  in  evidence  a 
deed  from  Archibald  Justus  to  Armeda  Justus,  dated  the  22d  of 
January,  1912,  covering  333  acres,  which  was  included  within  the 
bounds  of  the  l,235i/4-acre  tract.  The  coal,  oil,  gases,  and  all  min- 
erals on  and  underlying  this  tract  of  333  acres  were  the  next  day,  the 
23d  of  January,  1912,  conveyed  by  Armeda  Justus  to  Polly  McCoy  and 
Archibald  Justus.  The  defendants  set  up  the  claim  of  adverse  pos- 
session as  to  this  tract  of  333  acres.  The  presiding  judge  instructed 
the  jury: 

"That  the  plaintiff  has  failed  to  show  that  the  commonwealth  of  Virginia 
has  parted  with  title  to  that  portion  of  the  333-acre  tract  north  of  the  King 
line,  and  if  they  should  believe  from  the  evidence  tliat  the  defendants  claim 
title  in  good  faith  to  that  part  of  said  land,  they  should  find  as  to  said  part 
of  said  tract  for  the  defendants/' 

The  contention  of  the  plaintiff  is  that  he  had  shown  an  adverse  pos- 
session of  this  1,23514  acres  for  24  years,  viz.  from  1889  to  1913,  and 
was  entitled  to  presume  from  such  long-continued  possession  a  grant 
whereby  the  title  had  passed  from  the  conmionwealth  to  all  the  1,235^4 
acres.  The  presiding  judge  had  instructed  the  jury  that  as  to  all  the 
uncleared  land  within  the  l,235l^-acre  tract  lying  south  of  the  King 
line  as  to  which  the  plaintiff  had  shown  color  of  title  and  sufficient  ad- 
verse occupation  the  jury  should  find  for  the  plaintiff ;  this  apparently 
on  the  theory  that  under  the  Smith  and  Banks  patent  of  1795  the  com- 
monwealth had  parted  with  the  title  to  some  one,  although  the  plaintiff 
did  not  connect  himself  with  that  patent  by  any  course  of  paper  title. 
The  plaintiff  claims  that  he  was  entitled  to  the  same  instruction  as  to 
the  70  acres  of  the  l,23S^-acre  tract  lying  north  of  the  King  line  on 
the  theory  that  a  grant  to  that  part  of  the  l,235i4-acre  tract  could  be 
inferred  from  his  long  continued  adverse  possession.  The  only  dif- 
ference with  regard  to  the  plaintiff's  title  under  adverse  possession 
with  color  of  title  between  this  70  acres  and  the  remainder  of  the 
1,235^  acres  is  that,  although  his  claim  to  title  from  possession  was 
precisely  tiie  same  over  the  whole  1,235^  acres,  yet  he  could  not  show 
by  any  recorded  paper  instrument  any  grant  from  the  commonwealth 
to  this  70  acres. 

[1]  In  our  opinion,  the  learned  judge  below  was  in  error  in  in- 
structing the  jury  that  the  plaintiff  had  failed  to  show  that  the  com- 
monwealth had  parted  with  title  to  this  70  acres  part  of  the  333  acres, 
and  also  part  of  the  1,235^  acres,  which  70  acres  lay  north  of  the 
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King  line.  Whether  or  not  in  Virginia  possession  for  the  statutory 
period  is  suflBcient  to  justify  the  presumption  of  a  grant  is  not  neces- 
sary to  be  now  determined.  We  do  find  that  continuous,  open,  no- 
torious, visible,  peaceable,  adverse  possession  of  land  for  a  period  of 
20  years  or  over  will  justify  the  presumption  that  the  commonwealth 
has  parted  with  the  title,  and  that  the  instruction  that  the  plaintiff 
has  failed  to  show  that  tibe  commonwealth  had  parted  with  the  title 
was  erroneous  in  view  of  the  testimony  introduced  by  the  plaintiff 
and  which  he  had  the  right  at  least  to  have  submitted  to  the  jury  on 
that  point. 

South  of  the  King  line  and  within  the  bounds  of  the  1,235^-acre 
tract  were  a  number  of  small  cleared  parcels  of  land.  As  to  these  the 
presiding  judge  instructed  the  jury: 

"That  If  they  l>eUeye  from  the  evidence  that  the  defendants  have  been  In 
uninterrupted,  continuous,  hostile,  and  actual  possession  of  the  cleared  lands, 
indicated  on  the  map  as  tra.cts  Nos.  1,  2,  3,  4,  5,  6,  and  7,  claiming  to  own  the 
same,  for  a  period  of  ten  years  prior  to  the  institution  of  this  action,  that 
they  should  find  for  defendants,  although  they  may  beUeve  from  the  evl- 
dMice  that  the  defendants  did  not  have  color  of  title  for  said  tracts." 

Under  these  instructions  of  the  court  the  jury  found  for  the  plaintiff 
all  of  the  cleared  lands  except  parcel  or  tract  No.  4,  containing  about 
25  acres,  and  as  to  this  tract  judgment  was  entered  for  the  defendants. 
Tliis  cleared  tract  of  25  acres  is  within  the  bounds  of  the  1,235^4  acres 
south  of  the  King  line,  but  without  the  bounds  of  the  333-acre  tract 
conveyed  by  Archibald  Justus  to  Armeda  Justus. 

The  contention  of  the  plaintiff  in  error  is  that  the  learned  judge 
should  have  instructed  the  jury  peremptorily  to  find  for  the  plaintiff 
as  to  this  25  acres. 

Under  the  testimony  the  plaintiff  claimed  title  to  the  entire  1,235^ 
acres  including  therein  this  25  acres  by  continuous,  adverse,  hostile, 
peaceable  possession  under  color  of  title,  the  color  of  title  being  the 
deeds  of  conveyance  from  Abner  R.  Kerr  to  N.  B.  Dotson,  dated  13th 
June,  1889,  and  from  N.  B.  Dotson  to  the  plaintiff  dated  the  20th  of 
July,  1889. 

From  the  evidence  it  appears  that  Abner  R.  Kerr  was  for  many 
years  prior  to  his  conveyance  to  Dotson  in  possession  of  this  cleared 
tract  of  25  acres.  In  1872  (or  1879,  according  to  one  witness)  Kerr 
moved  off  leaving  his  land  in  possession  of  tenants.  Archibald  Jus- 
tus was  at  one  time  one  of  his  tenants.  He  was  so  in  1889,  when 
Kerr  came  back  and  surveyed  the  land  prior  to  his  sale  to  Dotson, 
and  Kerr  then  called  Justus  and  told  him  he  had  sold  the  land,  and 
that  Justus  would  have  to  arrange  with  the  new  owner.  In  April, 
1890,  Archibald  Justus  leased  the  land,  viz.  the  1,235^  acres  from 
the  plaintiff,  Sibley,  and  continued  on  the  property  as  the  tenant  of 
Sibley  until  June,  1903,  when  the  lease  was  terminated,  and  Archi- 
bald Justus  moved  off  and  seems  never  to  have  returned  to  this  25 
acres.  A  short  time  after  Archibald  Justus  moved  off,  his  son,  An- 
derson Justus,  "some  four  or  five  or  six  days,  or  maybe  a  little  lon- 
ger, afterwards,  something  like  that,  or  maybe  two  weeks"  moved 
into  the  house  his  father  had  just  vacated.  He  stated: 
1560.CJL— 86 


Digitized  by  VjOOQIC 


562  156  C.  C.  A.  REPORTS 

"My  father  told  me  to  moTe  buck  into  It.  I  lived  there  eight  or  nine  years 
or  some  years  right  along  there,  after  I  moved  in  there.  ♦  ♦  ♦  When  I 
took  a  notion  to  move  to  Hurley,  and  Clel.  Jesse,  my  brother-in-law,  wanted 
to  move  in,  and  I  told  my  father  about  it,  and  he  told  me  it  would  be  all  rlgllt 
to  let  him  move  in,  and  that  he  would  collect  the  rent  off  of  him.  I  couldn't 
tell  you  how  long  CleL  lived  there,  not  very  long,  four,  or  Ave,  or  six  months, 
or  something  like  that" 

[2,  3]  This  is  practically  the  entire  testimony  to  show  an  adverse 
occupation  of  this  25  acres  by  Archibald  Justus  after  the  expiratiwi 
of  his  lease  in  June,  1903.  Archibald  Justus  himself  never  moved 
upon  or  occupied  this  25  acres  after  June,  1903.  His  claim  to  title 
by  adverse  occupation  for  ten  years  after  that  date  is  based  upon  the 
theory  that  he  occupied  through  his  tenants,  his  son,  Anderson  Jus- 
tus, and  his  son-in-law,  Clel.  Jesse.  To  prove  adverse  possession, 
the  possession  must  be  such  as  to  charge  the  owner  with  notice 
actual  or  presumptive  that  the  occupant  is  claiming  to  hold  adverse^ 
ly.  It  must  also  be  continuous  and  uninterrupted  for  the  full  stat- 
utory period,  and  this  must  be  clearly  established. 

[4]  There  seems  no  doubt  under  the  testimony  that  Archibald 
Justus  had  been  the  tenant  of  the  plaintiff.  His  written  lease  is  an 
acknowledgment  that  binds  him.  In  the  most  favorable  aspect  to 
Archibald  Justus  his  lease  terminated  in  June,  1903.  If  it  did  not 
then  terminate,  it  continued  under  its  terms  to  a  later  date.  There 
is  no  testimony  sufficient  to  show  that  the  plaintiff  was  reasonably 
notified  by  any  act  of  Archibald  Justus  that  the  plaintiff's  former 
tenant,  who  had  acknowledged  his  title,  immediately  upon  th^  termi- 
nation of  his  lease  took  hostile  possession  of  the  leased  lani  The 
character  of  the  possession  of  Anderson  Justus  as  the  hostile  pos- 
session of  his  father  rests  only  upon  the  statement  of  Anderson  Jus- 
tus that  his  father  told  him  to  move  in  the  house  his  father  had  just 
vacated.  This  undisclosed  conversation  would  hardly  warrant  the 
inference  that  Sibley  was  notified  that  Archibald  Justus  was  holding 
adversely. 

The  length  of  occupation  proved  by  Anderson  Justus  is  also  far 
from  complying  with  the  rule.  While  the  testimony  shows,  at  most, 
an  occupation  for  nine  years  and  some  five  or  six  months,  it  cannot 
be  construed  to  justify  the  inference  that  there  was  shown  a  clear 
continued  occupation  for  ten  years.  The  instruction  prayed  by  the 
plaintiff  on  this  point  should  have  been  granted.  For  these  reasons 
it  appears  that  the  judgment  below  must  be  reversed,  and  the  cause 
remanded  to  the  court  below  for  a  new  trial  upon  the  questions 
brought  up  to  this  court  by  the  assignment  of  error,  viz.  upon  the 
right  of  the  plaintiff  to  recover  from  the  defendants  the  two  tracts 
of  70  acres  and  25  acres,  respectively,  by  the  verdict  of  the  jury  at 
the  trial  below ,^  excepted  from  the  land  to  which  the  plaintiff  was 
found  to  be  entitled. 

Reversed. 
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FIRST  NAT.  BA!NK  OF  SUTTON,  W.  VA.,  et  aL  v.  DROVERS'  &  MECHAN- 
ICS* NAT.  BANK  OF  BALTIMORE,  MD. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  12,  1917.) 

No.  1604, 

L  Banks  and  Banking  ^=»105(%) — ^AuTHOBrrr  of  Vice  Pbesident— Usual 
Course  of  Business—Antagonistio  Interest. 

While  the  vice  president  of  a  bank  Intrusted  with  the  general  transac- 
tion of  Its  business  has  authority  to  bind  it  in  any  matter  which  in  due 
course  of  business  falls  under  the  authority  of  an  executive  oflScer  of  a 
bank,  yet  if  the  transaction  with  him  Is  so  out  of  the  usual  course  of  busi- 
ness as  to  put  on  notice  the  one  dealing  with  him  that  he  is  using  the 
bank's  name  and  credit  in  his  own  business,  or  that  he  is  representing  his 
own  or  any  antagonistic  Interest,  he  stands  before  the  person  dealing  with 
him  'stripped  of  his  representative  capacity,  and  powerless  to  bind  the 
bank. 

2.  Banks    and    Banking    ^=»105(^) — ^Fraud    of    Vice   President — Usual 
Course  of  Business — ^Antagonistic  Interests. 

D.,  treasurer  of  F.,  a  bank,  as  such  applied  to  B.,  a  bank,  for  a  loan  to 
F.,  and  on  forged  resolution  of  F.*s  directors  authorizing  borrowing,  B. 
discounted  note  of  D.  to  F.  indorsed  by  D.  in  name  of  F.,  taking  as  col- 
lateral a  note  Indorsed  by  payee  and  another,  then  by  D.  individually, 
and  thereafter  by  him  in  the  name  of  F.  After  F.  had  merged  in  N.,  a 
bank  which  assumed  certain  of  F.'s  liabilities,  but  not  the  discounted  note, 
of  which  it  did  not  know,  D.,  who  had  become  vice  president  of  N.,  <m 
forged  resolution  of  N.*s  directors,  authorizing  payment  In  such  manner, 
pr9cured  B.  to  take  In  payment  of  the  note  a  note  of  D.  to  N.  Indorsed 
by  him  in  its  name,  the  discount  being  paid  by  check  drawn  by  D.  as  vice 
president  to  himself  individually,  and  by  him  Indorsed.  Held,  as  regards 
liability  of  N.  on  the  substituted  note,  that  the  transaction  was  so  out  of 
the  usual  course  and  so  showed  the  antagonistic  Interests  of  D.  as  an  in- 
dividual and  as  treasurer  of  F.  and  as  vice  president  of  N.  as  to  put  B. 
on  notice. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia,  at  Charleston;   Benjamin  F.  Keller,  Judge. 

Action  by  the  Drovers'  &  Mechanics'  National  Bank  of  Baltimore, 
Md.,  against  the  First  National  Bank  of  Sutton,  W.  Va.,  and  its  re- 
ceiver.   Judgment  for  plaintiff,  and  defendants  bring  error.    Reversed. 

Connor  Hall  and  D.  C.  T.  Davis,  Jr.,  both  of  Charleston,  W.  Va. 
(Davis,  Davis  &  Hall,  of  Charleston,  W:  Va.,  on  the  brief),  for  plain- 
tiffs in  error. 

Carlyle  Barton,  of  Baltimore,  Md.,  and  V.  L.  Black,  of  Charleston, 
W.  Va.,  for  defendant  in  error. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  DAY- 
TON, District  Judge. 

WOODS^  Circuit  Judge.  In  January,  1914,  H.  H.  Dean  became  vice 
president  of  the  First  National  Bank  of  Sutton,  W.  Va.  In  fraud 
of  the  bank  and  for  his  own  benefit  he  made  bis  own  note  for  $15,000 
payable  to  the  bank  or  order  three  months  after  date,  and  indorsed  it 
in  the  name  of  the  bank  to  the  Drovers'  &  Mechanics'  National  Bank 
of  Baltimore.  The  issue  in  this  action  brought  by  the  Baltimore  bank 
is  whether  the  First  National  Bank  is  liable  as  indorser  notwithstand- 
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ing  Dean's  fraud.  By  consent  the  case  was  tried  without  a  jury,  and 
therefore  the  finding  of  the  district  judge  in  favor  of  the  plaintiff  must 
be  affirmed  if  it  has  reasonable  support  in  the  evidence. 

The  surrounding  details  are  somewhat  complex,  but  the  decision  de- 
pends on  the  application  of  the  law  to  a  few  leading  facts  not  in  seri- 
ous dispute.  Prior  to  the  year  1914  Dean  had  no  connection  with  the 
First  National  Bank,  but  was  treasurer  of  the  Farmers'  Bank  &  Trust 
Company  of  Sutton,  W.  Va.  On  or  about  October  24,  1913,  as  treas- 
urer, he  applied  to  the  Drovers'  &  Mechanics'  National  Bank  of  Balti- 
more for  a  loan  to  the  Trust  Company  of  $15,000.  The  Baltimore 
bank  required  a  resolution  of  the  board  of  directors  authorizing  the 
loan.  In  response  Dean  sent  a  copy  of  a  resolution  authorizing  the 
borrowing  of  $30,000,  bearing  on  its  face  the  date  December  29,  1913. 
This  was  in  reality  a  resolution  signed  by  the  president  and  vice  presi- 
dent in  1911,  Dean  altering  the  date  to  suit  his  purposes.  The  Balti- 
more bank  agreed  to  make  the  loan,  and  discounted  a  note  for  $15,000 
signed  by  Dean  individually  and  indorsed  by  him  in  the  name  of  the 
Trust  Company,  taking  as  collateral  a  note  for  $22,000  of  J.  V.  Thomp- 
son and  J.  R.  Barnes,  payable  to  S.  W.  Shrader  and  indorsed  by  Shra- 
der,  Showalter,  and  Dean,  and  by  Dean  in  the  name  of  the  Trust  Com- 
pany. The  Baltimore  bank,  after  applying  $6,000  of  the  proceeds  to  a 
note  of  the  Trust  Company  for  that  amount,  credited  the  Trust  Compa- 
ny with  the  balance  and  paid  it  out  in  due  course  on  checks  of  the  Trust 
Company.  That  this  transaction  was  really  a  discount  of  his  own  note 
by  Dean  for  his  own  benefit  was  shown  by  a  credit  made  by  Dean  on  the 
Trust  Compan)r*s  books  to  himself  of  the  net  proceeds  of  the  note, 
$14,775,  at  the  same  time  that  he  made  a  charge  for  that  amount  on 
the  Trust  Company's  books  to  the  Baltimore  bank. 

On  January  15,  1914,  a  contract  was  made  between  the  Trust  Com- 
pany and  the  First  National  Bank  which  was  manifestly  intended  as 
a  transfer  of  the  business  and  assets  of  the  Trust  Company  to  the 
National  Bank.  By  this  contract  the  Trust  Company  turned  over  to 
the  National  Bank  cash,  notes,  and  other  assets  to  the  amount  of 
$198,506.31.  The  National  Bank  assumed  liability  for  the  Trust 
Company's  deposits,  balances  due  to  other  banks,  and  certain  notes  to 
other  banks  to  the  amount  of  $203,970.02.  For  the  difference,  $5,464.- 
01,  between  the  liabilities  assumed  and  the  assets  turned  over,  the 
Trust  Company  gave  its  note  to  the  National  Bank.  The  face  of  the 
contract  shows  that  the  intention  was  that  the  Trust  Company  should 
be  merged  into  the  National  Bank,  the  bank  taking  over  the  assets  of 
the  Trust  Company  and  assuming  its  known  liabilities.  But  the  lia- 
bilities of  the  Trust  Company  assumed  were  carefully  specified.  The 
$15,000  note  indorsed  by  the  Trust  Company  to  the  Baltimore  bank, 
not  having  been  entered  by  Dean  on  the  books  of  the  Trust  Company, 
was  not  Imown,  and  was  not  assumed  nor  mentioned.  The  evidence  re- 
quires the  inference  also  that  the  Thompson  note  for  $22,000,  indorsed 
by  Dean  in  the  name  of  the  Trust  Company  as  collateral  for  the  $15,000 
note,  never  appeared  on  the  books  of  the  Trust  Company  as  an  asset, 
and  was  not  embraced  in  the  notes  assigned  to  the  National  Bank. 
As  the  National  Bank  never  assumed  Ae  payment  of  the  $15,000 
note  and  never  received  any  benefit  of  that  note  in  its  contract  with 
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the  Trust  Company,  this  action  would  have  no  support  if  it  depended  on 
the  contract  of  merger. 

After  the  merger  Dean  became  vice  president  of  the  National 
Bank,  and  the  management  of  the  business  was  left  almost,  if  not  en- 
tirely, in  the  hands  of  the  vice  president  and  his  inferior  officer,  Casto, 
the  cashier.  Before  maturity  of  the  $15,000  note  of  Dean  indorsed  by 
the  Trust  Company,  Dean  agreed  on  demand  of  the  Baltimore  bank  to 
procure  a  resolution  of  the  board  of  directors  of  the  National  Bank 
authorizing  the  payment  of  the  note  by  substitution  of  a  new  note  of 
Dean  indorsed  by  the  National  Bank.  Dean,  on  March  24,  1914, 
wrote  the  Baltimore  bank  that  the  merger  had  been  completed,  and 
sent  forward  the  new  note  signed  by  him  individually  and  indorsed  by 
him  in  the  name  of  the  National  Bank,  with  a  pretended  copy  of 
a  fictitious  resolution  of  the  board  of  directors  of  that  bank  signed  by 
him  as  secretary  and  certified  by  him  as  vice  president.  Relying  upon 
this  resolution,  the  Baltimore  bank  marked  the  old  note  paid  and  re- 
turned it,  but  retained  the  Thompson  note  as  collateral.  This^  transac- 
tion was  handled  through  the  note  tellers'  department,  and  did  not  ap- 
pear in  statements  of  account  made  in  due  course  to  the  National 
Bank.  A  check  for  $225  on  a  New  York  bank  was  drawn  by  Dean 
as  vice  president  in  favor  of  Dean  as  an  individual,  and  by  him  in- 
dorsed in  payment  of  the  discount.  On  maturity  of  this  note  on  Jime 
22,  1914,  it  was  renewed  in  like  form,  and  again  the  transaction  ap- 
peared only  on  the  discount  ledger.  The  discount  $225  was  again  paid 
by  a  check  on  the  Baltimore  bank  drawn  by  Dean  as  vice  president  in 
his  favor  as  an  individual  and  indorsed  by  him.  This  check  was 
charged  in  the  account  of  the  National  Bank  with  the  Baltimore  bank, 
and  no  objection  was  made  to  it.  But  the  check  indicates  that  Dean 
paid  for  it,  and  there  is  nothing  in  the  record  tending  to  show  that  he 
did  not. 

From  this  statement  it  will  be  observed  that  the  National  Bank 
had  nothing  to  do  with  the  making  of  the  debt  which  is  the  foundation 
of  the  note  in  suit ;  that  it  received  no  part  of  the  consideration ;  that 
neither  in  the  contract  of  merger  nor  in  any  other  way  did  it  assume 
the  payment  of  the  note ;  that  Dean  in  all  the  transactions  concerning 
it  was  acting  in  his  own  interest,  and  in  fraud  first  of  the  Trust  Com- 
pany and  then  of  the  National  Bank. 

[1]  Nevertheless,  since  Dean  was  intrusted  with  the  general  trans- 
action of  the  business  as  vice  president  of  the  National  Bank,  he 
had  authority  to  borrow  money  and  bind  the  bank  therefor  by  making 
or  indorsing  notes  in  its  name  and  assigning  its  bills  receivable  as 
security  in  the  usual  course  of  business,  and  to  bind  the  bank  in  any 
other  matter  which  in  due  course  of  business  fell  under  the  authority 
of  an  executive  officer  of  a  bank.  Auten  v.  United  States  National 
Bank,  174  U.  S.  125,  19  Sup.  Ct.  628,  43  L.  Ed.  920;  Aldrich  v.  Chem- 
ical National  Bank,  176  U.  S.  618,  20  Sup.  Ct.  498,  44  L.  Ed.  611. 

But,  on  the  other  hand,  if  the  transactions  here  under  review  were 
so  out  of  the  usual  course  of  business  as  to  put  the  Baltimore  bank 
on  notice  that  Dean  was  using  the  bank's  name  and  credit  in  his  own 
interest,  or  that  he  was  representing  his  own  interest  or  any  antag- 
onistic interest,  then  he  stood  before  the  Baltimore  bank  stripped  of 
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his  representative  capacity,  and  powerless  to  bind  the  National 
Bank.  West  St.  L.  S.  Bank  v.  Shawnee  County  Bank,  95  U.  S.  557, 
24  L.  Ed.  490;  Lamson  v.  Beard,  94  Fed.  30,  36  C.  C.  A.  56,  45  L. 
R.  A.  822;  7  Corpus  Juris,  541. 

The  scope  of  banking  business  is  constantly  enlarging,  and  the  usual 
course  of  business  becoming  broader.  The  number  and  rapidity  of 
banking  transactions  require  banks  to  rely  on  the  authority  and  good 
faith  of  the  executive  officer  of  correspondent  banks.  But,  on  the 
other  hand,  the  stockholders  and  directors  of  banks,  especially  small 
banks,  must  rely  on  the  honesty  of  their  executive  officers,  and  they 
have  a  right  to  demand  that  other  banks  shall  not  blindly  disregard 
plain  evidences  that  a  president  or  cashier  is  acting  for  himself  or 
some  other  person  while  using  the  bank's  name  and  credit. 

[2]  Taking  the  most  liberal  view  in  favor  of  the  Baltimore  bank, 
every  transaction  it  had  with  Dean  in  relation  to  the  $15,000  note  was 
unusual ;  and  all  the  transactions  taken  in  connection  carried  an  alarm 
which  none  but  the  heedless  would  disregard. 

It  has  been  held  that  a  note  of  an  officer  to  his  own  bank  is  pre- 
sumed to  be  for  value,  and  if  nothing  more  appears  it  may  be  dis- 
counted for  the  bank  on  its  own  indorsement  without  question  by 
another  bank.  Hiawatha  Iron  Co.  v.  John  Strange  Paper  Co.,  1(^ 
Wis.  Ill,  81  N.  W.  1034.  But  here  the  Baltimore  bank  accepted 
Dean's  note  payable  to  the  trust  company,  his  own  bank,  and  indorsed 
by  him  in  the  name  of  the  bank,  on  the  representation  that  he  was 
thus  making  himself  the  primary  obligor  for  the  debt  of  the  bank  as 
a  mere  accommodation  to  the  bank,  though  the  bank  itself  was  to  be- 
come secondarily  liable  only  as  an  indorser.  The  transaction  was  so 
out  of  the  usual  course  that  only  the  credulous  would  accept  without 
inquiry  Dean's  false  representation  that  the  bank  as  indorser  was  to 
receive  the  entire  benefit  to  the  exclusion  of  himself  as  maker.  The 
resolution  of  the  board  of  directors,  on  which  the  date  hid  been  chang- 
ed by  Dean,  authorizing  a  loan  of  $15,000,  did  not  purport  to  sanction 
a  transaction  of  this  kind.  Dean's  personal  interest  in  the  loan  was 
further  evidenced  by  his  individual  indorsement  of  the  Thompson  note 
for  $22,000  ahead  of  his  indorsement  of  it  in  the  name  of  the  Trust 
Company. 

Next,  when  the  note  fell  due  the  Baltimore  bank  accepted  Dean's 
statement  without  verification  that  the  Trust  Company  had  been  merg- 
ed into  the  National  Bank,  and  inferred  contrary  to  fact,  without  a 
direct  statement  tp  that  effect  even  from  Dean,  that  in  the  merger  the 
National  Bank  had  assumed  the  note  of  Dean  indorsed  by  the  trust 
company.  But  the  bank  itself  recognized  the  necessity  of  having  Dean's 
statements  verified  in  a  matter  in  which  he  was  personally  concerned, 
and  it  required  a  resolution  of  the  board  of  directors  of  the  Na- 
tional Bank  as  authority  to  protect  it  in  renewal  of  the  note  with  the 
indorsement  of  the  National  Bank.  In  sending  his  own  note  indorsed 
by  him  in  the  name  of  the  National  Bank  to  take  up  his  old  note, 
Dean  wrote  of  his  old  note  as  "my  note,"  and  he  inclosed  a  fictitious 
paper,  in  form  a  copy  of  a  resolution  of  the  board  of  directors  of  the 
National  Bank  authorizing  him  as  vice  president  to  borrow  $15,- 
000  from  the  Baltimore  bank.     This  pretended  authority  to  borrow. 
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even  if  it  had  been  genuine,  by  no  means  conferred  authority  on  Dean 
to  assume  for  the  bank  the  liability  of  Dean  and  the  Trust  Company, 
and  thus  it  did  not  even  in  form  meet  the  requirement  which  the  Balti- 
more bank  thought  necessary  to  bind  the  National  Bank.  But  aside 
from  that  it  was  a  forged  resolution,  and  the  Baltimore  bank  was  con- 
tent to  accept  as  sufficient  proof  of  its  authenticity  the  pretensive  cer- 
tificate of  Dean  alone  as  vice  president  and  as  secretary  of  the  board 
of  directors.  In  addition  to  this,  the  check  sent  to  the  Baltimore  bank 
for  $225,  the  discount,  was  issued  by  Dean  as  vice  president  to  Dean 
individually,  and  indorsed  by  him.  Indeed,  in  all  of  its  dealings  about 
a  note  upon  which  Dean  was  personally  liable  the  bank  accepted  with- 
out verification  of  any  kind  Dean's  own  statements  that  primary  lia- 
bility for  the  note  had  been  assumed  by  the  National  Bank. 

The  case  comes  to  this:  As  to  the  debt  of  $15,000,  Dean  appeared 
before  the  Baltimore  bank  representing  three  separate  interests.  As 
an  individual  maker  of  the  note,  he  was  interested  that  he  should  not 
be  called  on  to  pay  it  at  maturity ;  as  treasurer  of  the  Trust  Company, 
he  was  interested  in  having  the  Trust  Company  relieved  of  the  indorse- 
ment ;  and  as  vice  president  of  the  National  Bank,  his  duty  was  to  see 
that  the  National  Bank  should  not  assume  the  liability  of  another 
without  consideration.  When  these  interests  were  evidently  involved 
in  antagonistic  relations,  the  Baltimore  banlc  cannot  hold  the 
National  Bank  bound  by  Dean's  attempt  to  assume  for  it  a  debt  for 
which  it  held  the  obligation  of  other  parties  in  interest  whom  Dean 
attempted  to  represent.  True,  the  National  Bank  in  the  conduct 
of  its  general  business  held  Dean  out  as  its  agent,  but  the  implied  au- 
thority fell  from  him  as  soon  as  his  antagonistic  interest  appeared. 

The  evidence  does  not  support  the  position  that  the  National 
Bank  acknowledged  liability  for  the  overdraft  of  the  Trust  Company ; 
but,  even  if  it  did,  the  assumption  of  that  debt  and  its  collection  by  the 
National  Bank  from  the  Tnist  Company  did  not  warrant  the  in- 
ference that  it  had  assumed  all  the  debts  of  the  Trust  Company.  On 
the  contrary,  the  evidence  shows  that  neither  the  board  of  directors 
nor  any  other  officer  had  any  knowledge  of  any  of  the  transactions  of 
Dean  with  the  Baltimore  bank  in  reference  to  his  note  for  $15,000 
until  after  the  failure  of  the  bank  in  August,  1914.  It  follows  that 
the  National  Bank  is  not  liable  on  the  $15,000  note. 

The  counterclaim  for  the  balance  on  the  account  current  due  the 
First  National  Bank  by  the  Baltimore  bank  can  only  be  allowed  for 
the  amount  remaining  after  crediting  the  Rawson  notes.  It  does  not 
seem  to  be  seriously  questioned  that  these  notes  were  taken  in  the  reg- 
ular course  of  business,  and  upon  failure  of  the  maker  to  pay  the  First 
National  Bank  was  liable  as  indorser. 

In  passing  on  the  issue  of  the  liability  of  the  First  National  Bank  to 
the  Baltimore  bank,  it  has  been  necessary  to  state  and  comment  upon 
the  transactions  of  Dean  while  he  was  treasurer  of  the  Trust  Company, 
but,  of  course,  we  express  no  opinion  concerning  the  liability  of  the 
Trust  Company. 

Reversed. 
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(244  Fed.  140) 

HEITLER  V.  UNITED  STATES. 

SHAFFXEE  V.  SAME. 

(Circuit  CJourt  of  Appeals,  Seventh  Circuit    April  10,  1917.) 

Nos.  2414,  2415. 

!•  CJbiminal   Law   ^=»508(3) — Persons   Jointly   Indicted— Coicpktenct   as 
Witness. 

Under  Act  March  16,  1878,  c.  37.  20  Stat  30  (Comp.  St  1916.  |  1465), 
providing  that  In  the  trial  of  Indictments  and  informations  the  perscn 
charged  shall,  at  his  own  request  and  not  otherwise,  be  a  competent  wit- 
ness, any  of  the  defendants  Jointly  Indicted  and  tried  may,  at  his  own  re- 
quest, testify  on  behalf  of  the  government  against  his  codefendants. 

2.  Criminal  Law  ^=»700 — Disclosure  op  Witnesses— Codefendants. 

While  there  Is  no  impropriety  In  the  government  offering  Immunity  to 
defendants  for  testifying  against  their  codefendants,  such  agreement  must 
not  be  employed  for  the  purpose  or  with  the  probable  effect  of  embarrass- 
ing other  defendants  in  the  conduct  of  their  defense  by  leading  them  to 
believe  that  their  codefendants  are  In  good  faith  making  a  defense ;  and 
where  the  government  had  promised  immunity  to  two  of  the  defendants 
on  trial,  and  from  the  first  was  Intending  to  use  them  as  witnesses,  the 
prosecutor  should  have  stated  the  facts,  and  might  with  propriety  have 
asked  a  severance,  and  his  failure  to  do  so  would  require  a  setting  aside 
■  of  the  Judgment  if  any  harm  resulted. 

3.  Criminal  Law  ^=s>1166%  (7)-— Harmless  Error— Sustaining  C^haixenoes 

TO  Jurors. 

Where  two  of  the  defendants  on  trial  had  been  promised  Immunity  for 
testifying  against  their  codefendants,  and  had  no  real  Interest  In  the  de- 
fense, the  sustaining  of  a  peremptory  challenge  by  their  counsel  to  a  ju- 
ror was  not  prejudicial  to  their  codefendants,  as  a  defendant  has  no  right 
to  a  trial  by  any  particular  jurors,  and  If  the  juror  taking  the  place  of 
the  one  excused  was  objectionable  he  might  have  been  challenged  for 
cause  or  peremptorily. 
4«  Criminal  Law  ^=»1171(1) — Harmless  Error— Conduct  of  Prosecutor. 

On  the  trial  of  four  defendants,  two  had  been  promised  immunity  for 
testifying  against  their  codefendants,  but  the  prosecutor  did  not  disclose 
this  fact  or  ask  for  a  severance.  The  attorney  for  the  other  defendants 
suspected  from  the  start  that  the  defendants  promised  Immunity  would 
testify  for  the  government  and  was  not  tricked  Into  any  harmful  co-op- 
eration with  them  in  making  the  defense.  While  one  of  the  defendants 
promised  Immunity  was  i)ermltted  to  remain  In  the  courtroom  t^hlle  other 
witnesses  were  testifying,  the  witnesses  who  preceded  him  testified  to 
nothing  bearing  on  the  conspiracy  as  to  which  he  was  a  witness.  Held, 
that  the  failure  of  the  prosecutor  to  disclose  that  immunity  had  been 
promised  to  such  defendants,  and  that  they  would  be  witnesses  for  the 
government,  was  not  prejudiclaL 

5.  Prostitution  «=»1 — ^Transportation  for  Purpose  of  Prostitution— Ele- 

ments OF  Offense. 

Where  there  was  evidence  that  defendant  while  seeking  inmates  for  a 
house  of  prostitution  In  Gary,  Ind.,  was  told  of  two  girls  In  Chicago,  and 
requested  his  Informant  to  send  them  to  Gary,  giving  his  Informant  $5 
with  which  to  pay  their  fare,  and  with  the  money  so  provided  the  girls 
were  transported  from  Chicago  to  Gary,  defendant  was  guilty  under  the 
White  Slave  Trafllc  Act.  June  26, 1910,  c,  395,  36  Stat.  825  (Oomp.  St  1916, 
(f  8812-8819),  If  this  evidence  was  true. 

6.  Criminal    Law    ^=s>510 — Testimony    of    Accomplices— Corroboration— 

Necessitt. 

A  conviction  may  rest  on  the  evidence  alone  oif  a  coconspirator  or  ac- 
complice. 

C=s»For  other  cases  see  same  topio  A  KBT-NUMBER  io  all  Key-Nombered  Digests  A  Indexes 
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7.  Cbiminai,   Law    ^=5>742(1) — Qxtestion    fob    Jubt— Cbedibilitt    of   Wit- 

nesses. 

Though  the  only  witness  who  testified  to  defendant's  complicity  In  the 
transportation  of  women  for  purposes  of  prostitution  was  a  depraved 
and  shameless  trafficker  In  women  for  revenue,  his  testimony  was  not,  as 
a  matter  of  law,  Insufficient  to  sustain  a  conviction,  where  other  witnesses 
testified  that  defendant  was  engaged  In  running  bawdyhouses,  and  hence 
had  the  motive  and  Interest  to  do  the  things  the  witness  said  he  did. 

8.  Pbostitution  ^=»1 — Tbanspobtation  fob  Fubpose  of  Pbostitution— Eile- 

liENTs  OF  Offense. 

Where  girls  were  sent  from  Chicago  to  Gary,  Ind.,  to  enter  a  house  of 
prostitution,  a  person  advancing  or  giving  them  money  to  pay  their  taxi 
fare  from  the  depot  in  Gary  to  the  house  of  prostitution  was  not  guilty 
of  an  offense  under  the  White  Slave  Traffic  Act,  the  taxi  ride  not  being 
Interstate  commerce. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  lUinois. 

Michael  Heitler  and  Dolly  Shaffner  were  convicted  of  an  offense, 
and  they  each  bring  error.  Judgment  against  Shaffner  reversed  and 
remanded  with  directions,  and  judgment  against  Heitler  affirmed. 

Plaintiffs  in  error,  Michael  Heitler  and  Dolly  Shaffner,  together  with  Mollie 
Epstein  and  Dave  Rosensweig,  were  indicted  for  conspiracy  to  transport  Rosie 
Frameovitz,  In  interstate  commerce,  for  purposes  of  prostitution,  from  Chicago, 
lU.,  to  Gary,  Ind.,  in  violation  of  the  White  Slave  Traffic  Act.  All  were  tried 
together.  Epstein  and  Rosenswelg  were  called  as  witnesses  for  the  govern- 
ment, testifying  against  plaintiffs  in  error,  and  admitting  their  own  complicity. 
All  were  found  guilty.  By  consent  of  the  government,  a  new  trial  was  granted 
to  Epstein  and  Rosenswelg,  and  the  indictment  was  noUe  pressed  as  to  them. 
At  the  same  time  plaintiffs  in  error  were  each  sentenced  to  imprisonment  for 
a  year  and  a  day.  It  is  contended  for  plaintiffs  in  error  that  their  codefend- 
ants,  being  on  trial  at  the  same  time  with  them,  were  not  competent  witnesses 
at  the  Instance  of  the  government;  that  under  the  circumstances  appearing 
there  should  have  been  a  severance  as  to  the  testifying  defendants;  that 
there  was  no  evidence  whatever  tending  to  connect  DoUy  Shaffner  with  any 
cousi)iracy  to  transport  Rosie  BYameovitz  in  interstate  commerce;  and  that 
there  was  no  substantial  evidence  showing  beyond  reasonable  doubt  the  guilt 
of  Heitler. 

Benjamin  E.  Bachrach,  of  Chicago,  111.,  for  plaintiffs  in  error. 
Charles  F.  Clyne  and  John  H.  Lally,  both  of  Chicago,  111.,  for  the 
United  States. 

Before  BAKER,  MACK,  and  ALrSCHULER,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1]  1.  In  general,  defendants  on  trial,  if  testifying  at  their  own  re- 
quest, are  competent  witnesses  for  the  government  against  their  co- 
defendants  on  trial  with  them.  The  act  of  Congress  of  March  16, 
1878,  provides  that  in  the  trial  of  indictments,  informations,  etc.,  the 
person  charged  shall  at  his  own  request,  and  not  otherwise,  be  a  com- 
petent witness,  and  that  his  failure  to  make  such  request  shall  not 
create  any  presumption  against  him.  This  act  renders  any  of  a  plural- 
ity of  defendants  on  trial  competent  to  testify  either  in  his  own  be- 
half, or  on  behalf  of  any  codefendant,  or  the  government,  provided 
only  that  he  testifies  at  his  own  request.    Wolf  son  v.  United  States,  101 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Fed.  430,  41  C.  C.  A.  422 ;  Wigmore  on  Evidence,  §  580,  supports  this 
view. 

2.  It  is  insisted  that  in  fairness  to  plaintiffs  in  error,  under  the  cir- 
cumstances appearing,  the  government,  at  the  beginning  of  the  trial, 
shauld  have  stated  that  Rosensweig  and  Epstein  were  to  be  called  as 
witnesses,  and  should  have  asked  severance  as  to  them.  When  the 
jurors  were  about  to  be  examined  on  their  voir  dire,  Mr.  Bachrach, 
counsel  for  plaintiffs  in  error,  stated  to  the  court  he  had  been  informed 
that  certain  of  the  defendants  were  to  testif)r  for  the  government,  and 
that  if  this  was  so  they  ought  not  to  be  permitted  through  their  lawyer 
to  participate  in  the  selection  of  a  jury  which  was  in  fact  to  try  only 
plaintiffs  in  error.  Mr.  Lally,  the  assistant  district  attorney  in  charge 
of  the  prosecution,  being  asked  if  all  the  defendants  were  on  trial, 
stated  they  were,  but  he  neither  affirmed  nor  denied  that  any  of  them 
were  to  testify  for  the  government.  It  transpired  that  Mollie  Epstein 
had  no  counsel,  and  the  court  thereupon  appomted  Mr.  Hulbert,  who 
was  representing  Rosensweig,  to  represent  her  also.  After  eight  of 
the  jurors  had  been  accepted  by  the  government  and  Mr.  Bachrach, 
Mr.  Hulbert  peremptorily  challenged  one  of  them,  who  was  accord- 
ingly excused.  The  first  witness  called  was  Mollie  Epstein,  and  there- 
upon Mr.  Bachrach  asked  the  government  to  request  a  severance  as 
to  the  defendants  intended  to  be  used  as  witnesses.  The  court  said 
that,  the  jury  having  been  sworn,  there  could  be  no  severance,  and 
Bachrach  asked  that  Rosensweig  be  excluded  from  the  room  while  the 
witnesses  preceding  him  testified.  He  was  informed  by  the  court  that 
Rosensweig,  being  a  defendant  on  trial,  could  not  be  excluded.  In 
this  discussion,  after  the  jury  was  sworn,  and  ^>stein  had  been  called 
as  a  witness,  Mr.  Lally  first  admitted  Rosensweig  was  to  testifv  for 
the  government,  stating,  however,  he  was  willing  Rosensweig  should 
be  excluded  from  the  courtroom  while  others  testified,  but  making  no 
reply  to  Bachrach's  assertion  that  Rosensweig  was  to  have  immunity 
for  testifying. 

[2]  From  the  record  it  is  clear  that  the,  government  must  have  in- 
tended from  the  first  to  use  these  defendants  as  witnesses,  since  with- 
out them  no  possible  case  of  conspiracy  was  undertaken  to  be  made 
out.  It  is  likewise  clear  that  immunity  for  testifying  was,  before  the 
trial,  promised  Rosensweig.  Although  he  denied  it,  his  attorney  Hul- 
bert, called  as  a  witness  for  the  defense,  testified  that  he  made  such 
ati  arrangement  for  Rosensweig  with  the  government,  and  had  told 
Rosensweig  if  he  testified  that  would  be  all  there  would  be  to  it.  There 
is  of  course  no  necessary  impropriety  in  making  such  an  arrangement, 
nor  in  offering  immunity  in  proper  cases.  These  are  matters  which 
usually  on  behalf  of  the  government  rest  primarily  in  the  sound  dis- 
cretion and  good  judgment  of  its  prosecuting  officers,  acting  in  good 
faith  for  the  public  interest.  But  such  agreements  must  not  be  em- 
ployed for  the  purpose,  or  with  the  probable  effect,  of  embarrassing 
other  def endatits  in  the  conduct  of  their  defense,  through  leading  them 
to  believe  that  their  codefendants  are  in  good  faith  defending  against 
the  same  charge,  when  in  truth  and  to  the  knowledge  of  the  prosecutor 
they  are  not     Under  the  facts  indicated,  and  particularly  with  the 
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attention  of  the  prosecutor  challenged  thereto,  the  prosecutor  should 
frankly  havfe  stated  in  the  beginning  that  the  government  expected  to 
call  these  defendants  as  witnesses,  and  that  Rosensweig  had  been 
promised  immunity  for  his  testimony.  He  might  further,  with  entire 
propriety,  before  the  trial  began,  have  asked  severance  (which  under 
the  circumstances  would  undoubtedly  have  been  granted)  as  to  the 
defendants  who  were  to  testify,  and  thus  have  avoided  the  possible 
tmfaimess  to  the  other  defendants  in  leaving  the  court  without  dis- 
cretion to  separate  witnesses  who  remain  only  in  ^ame  as  defendants 
on  trial.  If  from  the  situation  disclosed,  the  record  did  not  leave  it 
clear  that  no  harm  came  to  plaintiff  in  error  through  the  prosecutor's 
failure  to  so  disclose  and  to  ask  severance,  it  would  be  the  duty  of 
this  court  to  set  aside  the  judgment. 

[3]  But  it  so  happens  that  the  record  shows  these  parties  were 
not  thereby  prejudiced.  The  peremptory  challenge  of  the  juror  on 
behalf  of  defendants  who  had  no  real  interest  in  the  defense  was  not 
harmful.  It  is  the  right  of  a  defendant,  not  to  have  certain  jurors  to 
try  his  case,  but  only  to  have  a  fair  and  impartial  jury.  If  the  juror 
who  took  the  place  of  the  one  so  excused  by  Mr.  Hulbert  was  legally 
objectionable,  he  might  have  been  challenged  for  cause,  and  in  any 
event,  if  for  any  reason  unsatisfactory,  might  have  been  peremptorily 
excused  by  plaintiffs  in  error.  No  objection  was  made  to  him,  and 
presiunably  he  was  a  fair  and  impartial  juror.  A  defendant  is  not  in 
situation  to  complain  of  the  retention  of  a  juror  whom  he  had  power 
peremptorily  to  excuse.  Nor.  Pac.  R.  R.  Co.  v.  Herbert,  116  U.  S. 
642,  6  Sup.  Ct.  590,  29  L.  Ed.  755;  Pearce  v.  United  States,  192  Fed. 
561,  113  C.  C.  A.  33;  So.  Pac.  Co.  v.  Rauh,  49  Fed.  696,  1  C.  C.  A. 
416;  People  v.  Gray,  251  111.  439,  96  N.  E.  268;  Hartshorn  v.  111. 
Valley  R.  R.  Co.,  216  111.  392,  75  N.  E.  122. 

[4]  Mr.  Bachrach's  suspicion  that  the  codefendants  would  testify 
for  the  government  was  voiced  from  the  start;  so  it  is  not  supposable 
that  through  reliance  on  the  bona  fides  of  their  defense  he  was  tricked 
into  any  harmful  co-operation  with  them.  Nor  did  their  remaining 
as  defendants  on  trial  tend  to  mislead  the  jury  as  to  the  fact  of  prom- 
ised immunity  to  Rosensweig,  since,  notwithstanding  his  denial  of  it, 
nevertheless  it  so  dearly  appeared  that  the  jury  could  have  entertained 
no  doubt  of  it.  As  to  the  contention  respecting  Rosensweig's  presence 
in  court  while  the  two  government  witnesses  who  preceded  him  tes- 
tified, it  appears  that  nothing  to  which  these  witnesses  testified  bore 
on  the  conspiracy  itself,  as  to  which  Rosensweig  was  the  only  witness, 
and  what  he  testified  thereon  could  not  have  been  suggested  or  in- 
fluenced by  what  the  two  preceding  him  had  testified. 

[5]  3.  ft  is  earnestly  urged  for  plaintiffs  in  error  that  the  record 
shows  no  substantial  evidence  on  which  to  base  their  conviction.  It 
was  testified  that  Heitler  had  long  been  interested  in  a  house  of  pros- 
titution in  Gary,  which  his  wife,  Daisy  Smith,  was  running,  and  of 
which  Dolly  Shaffner  was  for  some  months  an  inmate ;  that  in  March, 
1916,  Shaffner  started  another  such  house  there,  in  which  Heitler  also 
had  a  proprietary  interest;  that  Heitler  had  expressed  a  desire  to 
procure  girls  as  inmates  for  this  new  house,  and  that  he  was  in- 
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formed  at  Chicago  of  MoUie  Epstein  and  Rosie  Frameovitz,  both  pros- 
titutes, as  available  for  such  purpose;  that  he  requested  his  inform- 
ant to  send  them  to  the  Shaffner  house  at  Gary,  but,  being  told  that 
the  informant  had  no  money  to  pay  their  fare  to  Gary,  1^  gave  the 
informant  $5  with  which  to  pay  their  railroad  fare  to  Gary,  and  that 
accordingly  with  the  money  so  provided  by  Heitler  they  were  trans- 
ported by  rail  from  Chicago  to  Gary.  If  this  evidence  is  true,  the 
charge  against  Heitler  was  unquestionably  proved.  Rosensweig  was 
this  mformant,  he  alone  testifying  to  this  conversation  with  Heitler, 
and  no  witness  corroborating  or  contradicting  him  in  this  respect. 

[8]  That  conviction  may  rest  on  the  evidence  alone  of  a  cocon- 
spirator or  accomplice  is  now  too  well  established  to  require  discus- 
sion. Diggs  and  Caminetti  v.  United  States,  220  Fed.  548,  136  C.  C. 
A.  147;  s.  c,  242  U.  S.  470,  37  Sup.  Ct.  192,  61  L.  Ed.  442;  United 
States  V.  Giuliani  (D.  C.)  147  Fed.  598;  Wigmore  on  Evidence,  § 
2056;  Wharton,  Crim.  Ev.  (10th  Ed.)  §  439;  Hoyt  v.  People,  140 
111.  588,  30  N.  E.  315,  16  L.  R.  A.  239.  Indeed,  in  that  part  of  the 
charge  to  the  jury  which,  at  the  request  of  Heitler's  counsel,  the  court 
gave,  it  is  properly  stated  "that  a  person  accused  of  a  crime  may  be 
convicted  on  the  uncorroborated  testimony  of  a  person  who  comes  and 
testifies  that  he  or  she  was  his  or  her  accomplice  in  the  commission  of 
the  crime  charged." 

[7]  4.  But  the  contention  is  that  the  uncontroverted  evidence  shows 
Rosensweig  to  be  so  absolutely  bad  that  nothing  he  might  say  by  way 
of  testimony,  standing  alone,  could  properly  be  considered  as  substan- 
tial evidence  from  which  a  jury  was  warranted  in  finding  beyond  rea- 
sonable doubt  that  the  alleged  conspiracy  was  proved.  Rosensweig's 
own  testimony  stamps  him  as  the  vilest  of  the  vile — a  trafficker  in  im- 
fortunate  females  for  the  revenue  he  may  derive  from  peddling  them 
in  public  prostitution.  Into  business  more  infamously  foul  the  male 
of  the  species  never  entered.  Heitler  was  of  that  same  despicable  ilk 
with  Rosensweig,  proved  so  by  evidence  wholly  aside  from  Rosensweig 
— ten  witnesses,  good,  bad,  and  indifferent,  from  whose  testimony  the 
jury  was  well  warranted  in  concluding  that  Heitler,  staying  in  Chi- 
cago, was  for  profit  to  himself  running  these  two  bawdyhouses  at  Gary, 
going  there  frequently  to  get  his  share  of  the  returns. 

Rosensweig's  story,  depraved  and  shameless  though  it  brands  him- 
self, is  not  inherently  improbable  or  unreasonable  as  relating  to  one 
like  Heitler,  whom  other  evidence  shows  to  be  a  person  who  had  the 
motive,  and  to  whose  interest  it  was  to  do  the  very  things  which 
Rosensweig  said  he  did.  The  story  of  the  conspiracy  was  wholly 
uncontradicted.  Of  its  truth  or  falsity  the  jury  which  heard  and  saw 
the  witness  was  best  judge.  And  since,  if  true,  the  evidence  was  suffi- 
cient to  convict  Heitler  of  the  conspiracy  charged,  and  by  the  verdict 
of  guilty  it  is  evident  the  jury  believed  it  true,  we  cannot  as  a  matter 
of  law  say  there  appears  no  substantial  evidence  on  which  to  base 
the  verdict  against  Heitler.  In  the  case  of  Sykes  v.  United  States,  204 
Fed.  909,  123  C.  C.  A.  205,  which  is  urgently  pressed  upon  us  as 
strikingly  parallel,  the  Court  of  Appeals  of  the  Eighth  Circuit  reversed 
a  judgment  of  conviction  on  the  ground  that  there  was  no  substantial 


Digitized  by  VjOOQIC 


HEITLEB  v.  UNITED  STATES 


573 


evidence  showing  guilt  beyond  reasonable  doubt.  The  only  witness 
there  implicating  the  defendant  Sykes  was  Mrs.  Callahan,  self-con- 
fessed participant  in  the  crime.  But  from  the  opinion  it  appears  that 
Sykes  was  theretofore  a  man  of  good  repute,  that  she  was  contradicted 
in  her  implication  of  Sykes  by  Sykes  himself  and  by  two  others  who 
were  confessed  accomplices  in  the  alleged  robbery,  and  that  at  other 
times  the  witness  had  under  oath  given  the  details  of  the  crime  without 
in  any  way  implicating  Sykes.  Nothing  appears  in  that  case  which, 
when  here  applied,  conflicts  with  the  foregoing  conclusion  as  to  Heitler. 

[8]  Dolly  Shaffner's  case  is  quite  unlike  Heitler's.  Rosensweig  did 
not  purport  to  connect  her  with  any  conspiracy  to  transport  Rosie 
Frameovitz  in  interstate  commerce.  Rosie  made  two  trips  to  Gary, 
about  three  weeks  apart,  the  first  time  remaining  only  a  day.  But 
whatever  evidence  there  is  of  a  conspiracy  to  unlawfully  transport  her 
in  interstate  commerce  applies  to  the  first  trip,  and  not  the  second. 
All  the  record  shows  with  reference  to  Shaffner  respecting  the  first 
trip  is  that  after  Rosie  and  Epstein  reached  Gary  pursuant  to  the  con- 
spiracy to  transport  them  there,  they  rode  in  a  taxi  from  the  railroad 
depot  to  Shaffner's  place  in  Gary,  where  ShaflFner  advanced  or  gave 
them  money  to  pay  their  taxi  fare.  Surely  this  taxi  ride,  wholly  with- 
in the  state  of  Indiana,  did  not  of  itself  mvolve  interstate  commerce. 
Nothing  whatever  appears  in  the  record  to  connect  ShaflFner  with  any 
plan  or  conspiracy  to  transport  Rosie  from  Chicago  to  Gary,  or  to 
show  that  she  had  knowledge  of  any  plan  or  intention  on  the  part  of 
anybody  to  so  transport  her  in  interstate  commerce,  or  that  she  knew 
or  had  reason  to  believe  that  Rosie  was  coming  to  Gary.  As  to  the 
second  trip,  there  is  evidence  that  Rosie  phoned  Shaffner  from  Chi- 
cago that  she  was  coming  to  Gary,  but  there  is  no  proof  in  the  record 
to  implicate  Shaffner  in  any  conspiracy  to  transport  Rosie  from  Chi- 
cago to  Gary  at  that  time. 

The  judgment  against  Dolly  Shaffner  is  reversed,  and  as  to  her  the 
cause  is  remanded,  with  direction  to  grant  a  new  trial.  The  judgment 
against  Michael  Heitler  is  affirmed. 
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(244  Fed.  146) 

CHESAPEAKE  &  O.  BY.  CO.  ▼.  NBBDHA3L 

(Circuit  Court  of  Appeals,  Fourtb  Circuit.    July  6,  1917.) 

Vo.  15ia 

1.  Cabbiebs  ^=>298(1) — Injxjbt  to  Passengeb — ^Neolioence — Swatuvg  Gass. 

Swaying  or  lurching  of  cars  necessarily  incident  to  proper  operation  of 
fast  passenger  trains  at  curves  and  heavy  grades  in  the  track,  necessary 
because  of  the  nature  of  the  country,  whereby  a  passenger  is  injured,  does 
not  charge  the  carrier  with  negligence;  but  the  risk  thereof  is  assumed 
by  the  passenger. 

2.  Tbial  ^=>260(8) — ^Instbuctions — Reqxtest  Covebed  by  Chaboe — ^Passen- 

GEB*8  AcnON. 

Relative  to  error  in  refusal  of  requested  instruction  applicable  to  issue 
of  fact  in  passenger's  action  for  injury  from  fall  in  fast  train,  the  state- 
ments of  the  general  charge  to  find  for  defendant  unless  they  believe  the 
injury  occurred  by  reason  of  negligent  operation  of  the  train,  and  unless 
they  believe  it  was  guilty  of  some  negligence  of  act  or  omission,  do  not 
cover  principle  of  passenger  assuming  risk  of  lurch  or  jolt  which  is  an 
unavoidable  incident  of  prudent  and  skillful  operation. 

3.  Cabbiebs   «=»321(1) — Pabsenoeb's   Action — Instbuctions — Uncebtain   ob 

Misleading  Request. 

A  requested  instruction  in  passenger's  action  for  Injury  from  fall  on 
fast  passenger  train  caused  by  lurch  or  jolt  on  road  in  rough  country  with 
necessary  sharp  curves  and  heavy  grades  that  the  jury  should  find  for 
defendant  unless  they  believe  from  the  evidence  that  there  was  a  neg- 
ligent and  extraordinary  lurch  in  substance  and  purpose  is  not  uncertain 
or  misleading,  so  as  to  warrant  its  rejection  for  faulty  expression. 

In  Error  to  the  EKstrict  Court  of  tlie  United  States  for  the  South- 
era  District  of  West  Virginia,  at  Charleston;  Benjamin  F.  Keller, 
Judge. 

Action  by  Abigail  Needham  against  the  Chesapeake  &  Ohio  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Herbert  Fitzpatrick,  of  Huntington,  W.  Va.  (Enslow,  Fitzpatrick 
&  Baker,  of  Huntington,  W.  Va.,  on  the  brief),  for  plaintiff  in  error. 

C.  Beverley  Broun,  of  Charleston,  W.  Va.  (Malcolm  Jackson,  of 
Charleston,  W.  Va.,  on  the  brief),  for  defendant  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  In  the  brief  of  counsel  for  defendant  in 
error,  plaintiff  below,  the  material  facts  are  recited  as  follows : 

*'0n  September  3,  1910,  Mrs.  Needham  and  her  sister-in-law,  Mrs.  Jackson, 
boarded  the  defendant's  passenger  train  No.  3  at  White  Sulphur  to  trarel  to 
Charleston.  They  entered  the  train  at  the  front  end  of  the  Richmond  sleeper 
in  charge  of  Conductor  Bogers,  and  sat  down  on  one  of  the  seats  of  section  2, 
facing  in  the  direction  of  the  engine.  Before  the  train  reached  Ronceverte, 
Mrs.  Needham  went  from  the  sleeper  to  the  dining  car  to  get  breakfast.  While 
she  was  absent,  Mrs.  Byrne,  of  Charleston,  and  her  family  entered  the  same 
sleeper  at  Ronceverte.  Miss  Marie  Byrne,  a  young  lady  of  18  years,  and  a 
little  sister,  also  sat  down  in  section  2,  taking  the  seat  opposite  the  one  occu- 
Viled  by  Mrs.  Jackson,  and  facing  the  rear  of  the  train.  Mrs.  Jaduion  was 
suffering  severely  from  car  sickness,  and  needed  to  Ue  down. 
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"When  Mrs.  Needham  returned  from  breakfast  she  took  her  seat  beside 
Mrs.  Jackson,  who  was  obliged  to  rise  up  to  give  her  a  place.  Shortly  after- 
wards the  Pullman  conductor,  to  whom  she  had  previously  spoken  about  the 
matter,  came  to  Mrs.  Needham  and  said  she  could  have  another  seat  in  the 
rear  of  section  2.  She  arose  and  started  towards  the  rear  of  the  train,  along 
the  aisle  of  the  car,  to  reach  the  seat  Indicated  by  the  conductor.  She  had 
taken  but  a  few  steps,  when  a  sudden  and  violent  forward  jerk  of  the  car 
threw  her  headlong,  f^ce  down,  on  the  floor  of  the  aisle.  She  fell  the  whole 
length  of  her  body  towards  the  rear  end  of  the  car.  It  was  exactly  as  if  the 
floor  of  the  car  had  been  Jerked  from  under  her.  She  was  unable  to  rise,  and 
had  to  be  lifted  and  carried  to  a  seat." 

The  only  question  of  merit  arises  from  the  refusal  of  the  court 
below  to  give  the  following  instruction : 

**The  court  instructs  the  Jury  that  unless  they  believe  from  all  the  evi- 
dence, by  a  preponderance  thereof,  that  on  the  train  on  which  the  plaintllf 
was  on  September  3,  1910,  there  was  a  negligent  and  extraordinary  lurch, 
which  threw  the  plalntiif  to  the  floor,  they  should  find  for  the  defendant." 

[1]  For  the  purposes  of  this  case  it  may  be  assumed  that  injury  to 
a  railroad  passenger  ordinarily  creates  a  presumption  that  the  car- 
rier was  negligent  and  casts  upon  the  latter  the  burden  of  showing 
that  the  accident  occurred  without  its  fault.  But  a  railroad  company 
is  not  an  insurer,  and  some  risks  of  travel  must  be  assumed  by  the 
passenger.  In  many  parts  of  the  country,  of  which  the  locality  in 
question  is  an  example,  railroads  can  be  built  only  in  the  narrow  space 
between  a  range  of  mountains  or  hills  on  one  side  and  a  winding  stream 
on  the  other.  Under  these  conditions  a  road  must  have  frequent 
curves,  some  of  which  will  be  "sharp,"  to  say  nothing  of  heavy  grades 
which  often  characterize  such  a  right  of  way.  And  it  is  manifest  that 
high-speed  trains  cannot  be  run  over  a  roadbed  of  this  kind,  however 
well  constructed,  without  more  or  less  tilting  and  swaying  of  the  cars, 
and  even  something  like  jolting,  as  curves  are  rounded  or  brakes  ap- 
plied. So  far  as  these  motions,  by  whatever  name  called,  are  the 
necessary  results  or  incidents  of  proper  operation,  they  cannot  charge 
the  carrier  with  liability  to  a  passenger  thereby  injured,  because  they 
are  risks  which  the  passenger  assimies. 

[2]  This  goes  at  once  to  the  principal  question  litigated  at  the  trial. 
The  plaintiff  testified  to  the  accident  substantially  as  set  forth  in  the 
statement  above  quoted,  and  she  was  corroborated  in  the  main  by  a 
young  woman  friend  who  was  in  the  same  car.  Against  this  was  the 
testimony  of  six  witnesses,  three  of  them  passengers  who  saw  the 
occurrence,  to  the  effect  that  they  did  not  observe  any  jolting  of  the 
car  or  other  unusual  motion.  In  a  word,  the  plaintiff's  proofs  would 
sustain  a  verdict  in  her  favor,  while  defendant's  proofs  show  that  she 
has  no  cause  of  action.  This  being  the  issue  in  dispute,  we  are  of 
opinion  that  defendant  was  entitled  to  the  rejected  instruction;  and 
the  more  so  because  the  rule  of  exemption  embodied  in  the  request  had 
not  been  stated  or  distinctly  referred  to  in  the  general  charge  to  the 
jury.    True,  the  jury  were  told  that: 

"Unless  they  believe  from  the  evidence  in  this  case  that  the  injury  com- 
plained of  occurred  to  the  plaintiff  by  reason  of  the  negligent  operation  of  the 
train  in  which  the  plaintiff  was  at  the  time  of  the  accident,  they  should  find 
for  the  defendant" 
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And  again: 

"Unless  you  believe  from  the  evidence  In  this  case  that  the  defendant  was 
srullty  of  some  negligence,  either  some  act  or  some  omission  In  care  that  veas 
due  under  the  circumstances,  you  cannot  find  against  it." 

But  these  statements,  though  unquestionaHy  correct,  failed  to  point 
out  that  there  are  certain  risks  which  a  passenger  assumes ;  and  no- 
where in  the  charge  were  the  jury  told  that  plaintiff  could  not  recover 
if  the  lurch  or  jolt  that  caused  her  fall  was  an  unavoidable  incident 
of  prudent  and  skillful  operation.  The  instruction  asked  by  defend- 
ant was  peculiarly  applicable,  as  it  seems  to  us,  to  the  facts  developed 
at  the  trial,  and  added  significance  was  given  to  its  refusal  by  the 
omission  of  any  direct  reference  to  this  aspect  of  the  case  in  the  sub- 
sequent charge  to  the  jury.  We  are  unable  to  agree  that  the  request 
was  "covered  in  general  charge." 

[3]  Some  criticism  is  made  of  the  form  of  the  refused  instruction, 
and  its  use  of  the  word  "extraordinary,"  but  we  are  not  concerned 
with  mere  refinements  of  phraseology.  In  substance  and  purpose  the 
request  was  not  uncertain  or  misleading,  and  its  rejection  for  faulty 
expression  would  hardly  be  warranted.  As  we  see  the  case,  it  was 
the  right  of  defendant  to  have  the  jury  instructed  that  negligence  can- 
not be  predicated  upon  the  swaying  and  lurching  movements  of  a  car 
which  necessarily  attend  the  proper  and  careful  operation  of  fast  pas- 
senger trains,  because  such  movements  are  risks  which  the  passenger 
assumes.  As  was  said  in  Ozanne  v.  Illinois  Central  (C.  C.)  151  Fed. 
900: 

"But  whUst  the  carrier  must  rigidly  perform  all  of  these  duties,  the  natural 
laws  of  motion  superadd  risks  which  the  carrier  cannot  always  guard  against, 
even  by  the  use  of  the  utmost  care,  and  such  risks  as  those  the  passenger 
must  be  supposed  to  assume.  The  railroad  track  cannot  always  be  straight. 
The  transit  of  trains  must  be  rapid,  and  the  swing  of  a  car  Is  Inevitable  when 
the  train  passes  over  a  curve.  This  Is  unavoidable,  and  the  consequences  of 
it  Is  one  of  the  risks  we  have  referred  to." 

In  the  circumstances  here  disclosed  we  arc  constrained  to  hold  that 
it  was  reversible  error  to  refuse  the  requested  instruction. 
Reversed. 
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(244  Fed.  149) 

THE  ATKINS  HUGHES. 

THE  FANNY  C.  BOWEN. 

(Circuit  Court  of  Appeals,  Third  Circuit.    June  20.  1917.) 

No.  2249. 

Collision  ^=s>95(1) — ^Meetinq  Tows— Failubb  op  Tow  to  Follow  Tug. 

A  collisiQn  in  Delaware  river  at  night  between  a  schooner  in  tow  on  a 
70-fathom  hawser  and  a  meeting  tug  and  her  tow  alongside  held  due  solely 
to  the  fault  of  the  schooner,  which,  instead  of  following  her  tug,  took  a 
wide  sheer  to  port,  apparently  because  her  helmsman  nKistook  the  lights 
of  the  meeting  tug  for  those  of  her  own  tug,  although  the  steering  light 
of  the  latter  was  burning  brightly;  it  appearing  without  contradiction 
that  the  tugs  passed  at  a  safe  distance  of  probably  250  feet. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  W.  H.  Seward  Thomson,  Judge. 

Suit  in  admiralty  for  collision  by  Arthur  W.  Simmons,  master  of 
the  tug  Columbia  and  bailee  of  M.  D.  C.  Scow  No.  31,  against  the 
Atkins  Hughes  and  the  schooner  Fanny  C.  Bowen.  Decree  against 
the  Bowen  alone,  and  her  claimant  appeals.    Affirmed. 

The  following  is  the  opinion  below  of  Thomson,  EKstrict  Judge,  of 
the  Western  District  of  Pennsylvania,  specially  assigned : 

Arthur  W.  Simmons,  master  of  the  tug  Columbia,  files  this  libel  on  behalf 
of  the  owners  of  the  tug  and  as  bailee  of  M.  D.  C.  Scow  No.  31,  and  in  behalf  of 
the  owner  of  the  said  scow,  against  the  steam  tug  Atkins  Hughes  and  the 
schooner  Fanny  C.  Bowen,  in  a  cause  of  coUision  in  the  Delaware  river.  From 
the  evidence  the  foUowing  facts  appear: 

On  the  night  of  July  6,  1914,  the  tug  (Columbia  was  proceeding  down 
the  Delaware  river,  bound  for  Ft.  Mifliiu,  Pa.  She  had  in  tow  a  square- 
bowed  barge  loaded  with  mud ;  the  scow  projecting  some  50  feet  ahead  of  the 
tug.  The  vessel  was  keeping  to  the  westward  of  the  channel  and  making 
against  the  tide  about  2%  miles  per  hour.  There  was  a  light  wind,  and  the 
weather  was  somewhat  rainy  and  cloudy,  but  not  enough  to  seriously  inter- 
fere with  the  lights  being  seen.  The  tug  and  scow  had  up  their  regulation 
lights,  all  properly  set  and  burning.  The  master  was  in  the  pilot  house  at 
the  wheel.  Near  11  o'clock,  as  she  was  approaching  the  17-foot  lamp  buoy  in 
what  is  known  as  the  horseshoe,  the  tug  Atkins  Hughes  was  Sfeen  a  consider- 
able distance  away,  bound  up  the  river.  She  had  in  tow,  on  a  hawser  about 
70  fathoms  long,  the  schooner  Fanny  C.  Bowen,  a  four-masted  sailing  vessel 
without  cargo,  bound  for  Philadelphia.  The  regulation  lights  were  up  and 
burning  on  both  the  tug  and  the  schooner.  When  the  tugs  were  about  a  mile 
apart,  the  Hughes  gave  a  one-blast  signal  whistle,  which  was  heard  and 
promptly  answered  by  one  blast  from  the  Columbia.  The  Columbia  was  on 
the  westerly  side  of  the  channel,  and  the  Hughes  on  the  easterly  side,  and 
when  the  signals  were  sounded  each  tug  changed  her  course  slightly  to  the 
right,  which  tended  to  increase  the  passing  space  between  them.  This  position, 
with  reference  to  the  channel,  was  maintained  as  the  tugs  approached,  and 
they  passed  each  other  at  a  safe  distance  of  from  225  to  250  feet ;  the  width 
of  the  channel  at  that  point  being  about  500  feet  As  the  tugs  were  passing,  the 
schooner  in  tow  of  the  Hughes  took  a  heavy  sheer  to  the  left  towards  the 
Columbia.  The  captain  at  the  wheel  of  the  Columbia,  seeing  that  the 
schooner  was  showing  both  side  lights,  red  and  green,  instead  of  the  red  only, 
and  that  there  was  danger  of  collision,  blew  three  blasts  of  the  whistle,  being 
the  danger  signal,  at  the  same  time  throwing  the  helm  hard-aport,  which 
swung  her  bow  to  the  right.    When  it  became  apparent  that  a  collision  was 
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imminent,  the  Columbia's  engines  were  stopped  and  reversed  full  speed 
astern.  The  schooner  struck  the  mud  scow  toward  the  forward  end,  which 
projected  ahead  of  the  tug,  sinking  it,  and  passed  ahead  and  to  the  right  of 
the  tug,  her  hawser  tearing  off  the  top  of  the  pilot  house  and  carrying  away 
the  smokestack  and  both  flagpoles. 

For  the  damage  sustained  by  the  sinking  of  the  scow  and  the  Injury  to  the 
tug,  these  libels  were  filed  against  the  tug  Hughes  and  the  schooner  Bowen. 
I  am  satisfied,  from  all  the  evidence,  that  no  blame  is  properly  chargeable 
against  the  Atkins  Hughes,  and  that  the  accident  was  due  solely  to  the  negli- 
gence on  the  part  of  the  officers  In  the  navigation  of  the  Fanny  C.  Bowen.  It 
seems  reasonably  clear  that  the  usual  and  necessary  lights  on  the  Hughes  were 
in  place  and  burning  brightly.  These  included  the  towing  lights  on  the  for- 
ward mast,  her  running  lights,  red  and  green,  her  steering  light  on  a  p<^e 
astern  about  30  feet  from  the  deck,  fixed  in  a  box  so  that  the  light  would 
show  directly  astern,  and  a  light  fixed  under  the  overhang  Just  over  the  Mts. 
The  towing  light  on  the  pole  astern  was  examined  within  five  minutes  after 
the  collision  by  Capt.  Goslee  of  the  Hughes,  and  by  Mr.  Wolfe,  the  chief 
engineer.  The  captain  testifies  that  he  sent  a  man  to  take  the  light  down  and 
bring  it  to  him ;  that  this  was  done,  and  he  found  it  burning  brightly ;  that 
he  showed  the  light  to  Cftpt.  Chase»  of  the  schooner,  who  was  then  standing 
about  6  feet  from  him,  and  that  he  then  directed  the  deck  hand  to  put  it  back 
in  place,  which  was  done.  The  captain's  testimony  as  to  the  light  is  support- 
ed by  Mr.  Wolfe,  the  chief  engineer,  by  the  deck  hand,  Johnson,  who  took  the 
light  down,  and  by  Mr.  Hastings,  the  second  engineer ;  the  last  two  witnesses 
testifying  that  they  saw  the  light  burning  in  place.  There  is  no  testimony  on 
the  part  of  the  schooner  that  there  was  any  difficulty  in  seeing  the  towing 
light  of  the  Hughes.  On  the  contrary,  it  appears  from  the  testimony  of  Capt. 
Chase,  the  navigating  officer  of  the  schooner,  that  he  was  on  deck  from  8 
o'clock ;  that  about  five  minutes  before  the  danger  signals  were  blown  he  went 
across  to  the  starboard  side  to  see  how  the  schooner  was  going  with  respect  to 
the  tug's  light;  that  he  saw  the  steering  light  of  the  Hughes;  that  it  was 
burning  brightly,  and  that  the  schooner  was  following  the  course  of  the  tug; 
that  this  was  the  last  time  he  saw  the  light  until  the  signal  blasts  were  blown. 

I  do  not  think  that  it  can  fairly  be  found  imder  the  evidence  that  there  was 
any  negligence  in  the  navigation  of  the  Hughes.  The  master  was  In  the  pUot 
house,  steering  the  vessel,  and  a  lookout  was  maintained  on  the  forward  deck. 
The  master  appears  to  have  been  maintaining  proper  lookout  supervision  of  the 
schooner,  and  testifies  to  looking  back  but  a  short  time  before  the  collision, 
and  saw  the  schooner  following  directly  after  his  tug.  The  approaching  tugs 
saw  each  other's  lights  and  sounded  the  proper  passing  signals.  Considering 
the  width  of  the  channel,  I  think  the  distance  at  which  the  tugs  passed  each 
other  furnished  an  ample  margin  of  safety,  assuming  that  the  schooner  was 
being  steered  with  ordinary  care.  But  herein  lay  the  fault  TRie  schooner 
was  dependent  on  the  Hughes  for  her  motive  power,  and  generally  for  her 
navigation.  The  officers  of  the  tug  were  required  to  perform  their  towing 
service  with  caution  and  skill,  avoiding  dangers  which  those  skilled  in  naviga- 
tion should  know  and  provide  against;  the  degree  of  care  demanded  being 
commensurate  with  the  dangers  naturally  incident  to  the  service  which  they 
undertook  to  i)erform.  On  the  other  hand,  the  duty  of  the  schooner  was  to 
follow  after.  When  the  passing  signals  were  blown,  there  were  three  men 
on  the  schooner's  deck,  the  master,  the  helmsman,  and  the  lookout  The  mas- 
ter stood  aft  of  the  house,  and  walked  across  the  deck  from  one  side  to  the 
other  to  see  If  the  helmsman  was  following  the  tug.  The  captain  had  given 
the  helmsman  orders  to  follow  the  tug.  He  gave  no  other  orders  until  the 
danger  signals  were  blown.  The  lookout  testifies  that  he  had  been  on  duty 
until  11 :45 ;  that  he  left  his  position  as  lookout  to  call  the  watch,  came  down 
from  the  forecastle  head  to  the  well  deck,  and  was  about  to  return,  when 
the  danger  signals  were  given  and  he  was  thrown  to  the  deck  by  the  collision ; 
that  he  reported  no  lights,  and  did  not  see  the  Columbia  or  her  scow  until 
after  the  collision.  Neither  the  lookout  nor  Capt.  Chase  heard  the  passing 
signals  given  by  the  tugs,  although  there  is  no  question  that  they  were  given. 
The  helmsman  of  the  schooner  did  not  appear  as  a  witness. 
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Under  all  the  evidence,  I  am  satisfied  that  the  helmsman  of  the  schooner 
mistook  the  Columbia's  lights  for  those  of  the  Hughes,  suddenly  changing  hei 
course  across  the  bow  of  the  Columbia,  causing  the  accident  which  resulted. 
This  is  indicated  in  a  conversation  which  Mr.  Mears,  engineer  of  the  Columbia, 
says  he  had  with  Capt.  Chase  as  to  what  caused  the  accident.  This  witness 
says:  "He  [Oapt.  Chase]  told  me  the  vessel  had  been  following  very  nicely  all 
night,  and  he  could  not  account  for  such  a  sheer,  unless  the  man  at  the  wheel 
took  her  lights  to  be  the  Hughes'.  He  said  he  was  on  deck,  but  stood  under 
the  side  of  the  house  to  keep  from  getting  wet    It  was  raining." 

In  view  of  the  facts  herein  set  forth,  the  court  is  of  opinion  that  the  libel- 
ant is  entitled  to  recover  against  the  Fanny  C.  Bowen  the  damages  sustained 
by  the  collision,  together  with  the  costs,  and  that  the  libel  against  the  Atkins 
Hughes  should  be  dismissed.    A  decree  may  be  drawn  accordingly. 

Howard  M.  Long,  of  Philadelphia,  Pa.,  for  the  Fanny  C.  Bowen. 

Lewis,  Adler  &  Laws  and  John  F.  Lewis,  all  of  Philadelphia,  Pa., 
for  the  Columbia. 

Willard  M.  Harris,  of  Philadelphia,  Pa.,  and  Park  &  Mattison,  of 
New  York  City,  for  the  Atkins  Hughes. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

PER  CURIAM.  It  must  be  admitted  that  one  rather  perplexing 
circumstance  in  this  case  is  the  apparent  lack  of  material  injury  to  the 
schooner ;  but  this  cannot  be  allowed  to  outweigh  the  strong  and  posi- 
tive testimony  that  she,  and  she  alone,  is  the  vessel  that  did  the  damage. 
We  see  no  reason  to  add  anything  to  Judge  Thomson's  satisfactory 
opinion,  and  therefore  adopt  it  as  our  own. 

The  decree  is  affirmed. 


(244  Fed.  151) 

DODD  V.  POCAHONTAS  CONSOL.  COUilERIES  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    July  25,  1917.) 

No.  1531. 

Master  and  Servant  ^=s9238(3) — Injury  to  Employ^ — ^Negligence  of  Em- 
ploy£. 

Deceased,  experienced  as  a  worker  in  and  about  coal  mines,  killed  in 
the  work  preliminary  to  installing  a  telephone  line,  involving  the  cutting 
of  a  groove  for  the  wire  along  the  side  of  a  coal  mine  entry,  and  the 
taking  down  of  all  loose  coal  above  it,  that  by  falling  or  sinking  would 
close  the  groove  and  break  the  wire,  was  guilty  of  negligence,  which  was 
the  sole  cause  of  the  accident;  the  brow  of  coal  which  fell,  while  loose 
from  the  roof,  being  reasonably  safe  till  he  undermined  it  by  cutting 
the  groove,  against  warning  and  protest,  and  with  knowledge  from  ex- 
perience and  direction  of  the  foreman  that  all  drummy  coal  had  to  be 
taken  down  and  that  to  do  so  required  the  assistance  of  a  number  of  men. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Virginia,  at  Big  Stone  Gap ;  Henry  Clay  McDowell,  Judge. 

Action  by  W.  R.  Dodd,  administrator  of  Joseph  Gydosh,  deceased, 
against  the  Pocahontas  Consolidated  Collieries  Company.  Judgment 
for  defendant  on  a  directed  verdict,  and  plaintiff  brings  error.  Af- 
firmed. 

^=;>For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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William  H.  Werth,  of  Tazewell,  Va.  (Werth  &  Werth,  of  Norton, 
Va.,  on  the  brief),  for  plaintiff  in  error. 

Hugh  R.  Hawthorne  and  S.  C.  Graham,  both  of  Tazewell,  Va.  (Ful- 
ton &  Vicars,  of  Wise,  Va.,  and  Graham  &  Hawthorne,  of  Tazewell, 
Va.,  on  the  brief),  for  defendant  in  error. 

Before  KNAPP  and  WCX>DS,  Circuit  Judges,  and  DAYTON,  Dis- 
trict Judge. 

DAYTON,  District  Judge.  This  was  an  action  for  damages  for 
the  death  of  plaintiff's  intestate  in  a  coal  mine  of  defendant 

The  charge  of  negligence  was  that  the  defendant  allowed  a  brow  of 
coal  overhanging  the  place  where  deceased  was  put  to  work  to  be- 
come unsafe  and  failed*  to  exercise  care  in  removing  it  and  rendering 
the  place  a  safe  one  to  work. 

Upon  trial  the  court  below  directed  a  verdict  and  judgment  for 
the  defendant,  from  which  action  the  plaintiflf  has  sued  out  this  writ 
of  error. 

The  evidence  is  not  conflicting,  and  clearly  discloses  the  facts  to  be 
that  Gydosh,  while  young  in  years,  was  old  in  experience,  as  a  worker 
in  and  about  coal  mines.  From  the  time  he  was  a  small  boy  of  12 
years,  working  as  a  "back  hand"  for  his  father,  until  his  death  at  the 
age  of  23,  he  had  so  labored. 

At  and  before  the  time  of  the  accident  the  defendant  was  installing 
a  telephone  line  along  the  main  entry  of  what  was  known  as  its  "Baby" 
min^.  In  order  that  the  wire  of  this  should  not  be  broken  or  disturbed 
by  cars  or  other  objects  passing  along  and  through  this  entry,  it  was 
having  a  groove  dug  in  the  coal  along  the  side  of  the  entry  about  mid- 
way the  rib,  some  four  or  four  and  a  half  feet  from  the  bottom  of 
the  mine,  the  coal  seam  being  from  eight  to  nine  feet  in  thickness. 
This  groove,  or  "hitch"  as  it  was  called,  was  about  eight  or  ten  inches 
wide  and  some  six  inches  deep.  In  this  hitch  the  telephone  line  was 
to  be  placed.  The  work  of  its  installation,  under  the  direction  of 
Henry,  the  mine  foreman,  was  being  done  at  odd  intervals  by  company 
men  when  there  was  not  more  pressing  work  to  do.  The  work  in- 
volved, not  only  the  digging  of  this  hitch,  but  also  the  taking  down 
of  all  loose  coal  above  it  that,  by  falling  or  sitiking  down,  would  close 
the  hitch  Or  groove  and  break  the  line.  It  is  a  well-known  fact  that 
by  reason  of  exposure  to  air  and  from  other  causes  the  coal  on  the 
ribs  of  mine  entries  will  become  to  an  extent  loose  from  the  roof  and 
liable  to  fall  if  undermined  from  any  point  beneath.  The  fact  that 
isuch  coal  at  any  point  along  the  rib  is  loose  can  ordinarily  be  deter- 
mined by  sounding  it.  In  other  words,  if  struck,  it  gives  forth  a  dull, 
hollow  sound  different  from  that  given  by  coal  not  loose.  This  loos- 
ened condition  of  coal  the  miners  designate  as  "drummy." 

At  the  point  of  the  accident  this  condition  existed,  and  in  conse- 
quence the  digging  of  the  hitch  or  groove  there  had  been  passed  over 
a  few  days  before  by  Pauley  until  he  could  have  men  enough  to  take 
the  brow  down.  Gydosh  and  Pauley,  engaged  in  this  work  of  taking 
down  the  loose  coal,  digging  the  hitch,  and  installing  this  telephone 
line,  in  passing  along  the  side  of  the  entry  came  to  this  point,  and 
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Gydosh  commenced  digging  the  hitch  through  this  overhanging  brow 
of  "drummy"  coal.  Pauley,  who  was  some  fifteen  or  eighteen  feet 
in  front  of  Gydosh  when  the  latter  commenced  working  at  the  point 
of  accident,  called  back  to  him,  saying,  "I  would  not  dig  there ;  it  looks 
dangerous ;  it  might  hop  off,"  meaning,  as  he  explains,  that  the  over- 
hanging brow  of  loose  coal,  if  dug  under,  would  fall.  Gydosh  an- 
swered him  and  said,  "I  believe  I  can  knock  out  enough  here  to  clear 
the  line."  Thereupon  "he  went  ahead  and  dug  a  little  more,  maybe 
dug  once,  maybe  two  or  three  licks,  for  all  I  know,  and  when  I  saw 
it  start  I  hollered,  and  it  fell  on  him,"  quoting  Pauley's  language ;  he 
being  the  sole  witness  of  the  accident. 

From  this  and  other  evidence  adduced  upon  the  trial,  it  is  clearly 
apparent  that  plaintiff  was  not  entitled  to  recover  for  these  reasons: 
First.  No  negligence  can  be  imputed  to  the  defendant  company  in 
the  premises.  This  brow  of  coal  while  loose  from  the  roof  was  secure 
and  reasonably  safe  until  Gydosh  undermined  it  from  its  bottom  sup- 
port, or,  as  the  eyewitness  expressed  it,  "cut  off  its  leg,"  against  warn- 
ing and  protest.  Gydosh  knew  from  experience,  and  from  the  direc- 
tions of  the  mine  foreman,  that  in  the  installation  of  this  telephone  line 
all  such  "drummy"  coal  had  to  be  taken  down,  and  that  to  do  so  re- 
quired the  assistance  of  a  number  of  men.  Second.  Not  only  was  the 
defendant  not  guilty  of  negligence,  but,  on  the  other  hand,  Gydosh  was 
clearly  negligent,  and  such  negligence  on  his  part  was  the  sole  cause 
of  the  accident.  He  was  employed  to  remove  this  "drummy"  coal  so 
that  the  telephone  line  might  not  be  interfered  with  or  broken  by  any 
subsequent  fall  on  it.  He  sought  to  avoid  the  full  requirement  of  this 
duty  by  partially  digging  away  a  part  of  the  lower  suppNorting  coal 
or  "leg,"  enough  to  clear  the  line,  in  order  to  avoid  having  to  take 
down  the  brow.  Pauley  warned  him  not  to  do  so.  While  Pauley  was 
not  the  mine  foreman,  he  was  the  "leader"  of  the  men  engaged  in  this 
work  when  the  mine  foreman  was  absent.  Gydosh  should  have  heeded 
his  warning.  He  preferred  to  trust  his  own  judgment  and  run  the 
risk,  and  did  so  at  the  cost  of  his  life. 

The  court  below  was  clearly  right  in  directing  the  verdict  to  be  ren- 
)dered  for  defendant,  and  its  judgment  in  the  premises  must  be  af- 
firmed. 

Afiirmed. 
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Ex  parte  MASON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  2,  1917.) 

No.  191. 

Mandamus  ^=»46 — Review  of  Judicial  Acts. 

Where  a  motion  to  transfer  the  case  to  the  equity  side  of  the  court  was 
granted,  the  court  holding  that  the  extensive  accounting  required  brought 
the  suit  within  jurisdiction  of  equity,  mandamus  to  direct  the  judge  to 
grant  a  jury  trial  will  be  denied.  The  writ  issues  to  compel  the  per- 
formance of  a  plain  duty.  Where  that  duty  is  the  exercise  of  judgment  or 
discretion  by  an  oflScer  in  the  decision  of  a  question  of  law  or  fact,  or 
both,  it  may  issue  to  compel  a  decision;  but  it  may  not  command  In 
what  particular  way  that  decision  shall  be  rendered,  or  by  what  rules  it 
shall  be  reached.  When  a  question  within  his  jurisdiction  has  been  de- 
cided by  the  officer  or  person  to  whose  judgment  or  discretion  the  law 
has  intrusted  its  determination,  the  writ  of  mandamus  may  not  issue  to 
review  or  reverse  that  decision,  or  to  compel  another. 

Petition  for  writ  of  mandamus  by  Edward  R.  Mason.  Petition  dis- 
missed. 

Edward  R.  Mason,  of  Des  Moines,  Iowa,  pro  se. 

Before  SANBORN,  GARLAND,  and  STONE,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  Mr.  Edward  R.  Mason  has  presented 
to  this  court  his  petition  for  a  writ  of  mandamus  to  direct  Hon.  Martin 
J.  Wade,  judge  of  the  United  States  District  Court  for  the  Southern 
District  of  Iowa,  to  grant  to  him  and  his  codefendants  a  trial  by  jury 
of  the  issues  presented  in  an  action  which  the  United  States  has 
brought  against  him  and  his  codefendants  for  damages  for  alleged 
breaches  of  his  official  bond  as  clerk  of  the  United  States  Circuit  Court 
for  the  Southern  District  of  Iowa.  His  codefendants  are  the  living 
sureties  upon  that  bond  and  the  executors  of  the  estate  and  the  owner 
of  a  large  part  of  the  estate  of  a  deceased  surety.  These  codefendants 
will  henceforth  be  called  the  sureties. 

Mr.  Mason  makes  a  motion  for  leave  to  file  his  petition  and  for  a  rule 
on  Judge  Wade  to  order  the  trial  of  the  action  on  the  bond  by  a  jury, 
or  that  he  show  cause  why  he  should  not  do  so.  The  petition  and  the 
exhibits  attached  thereto  and  made  a  part  thereof  disclose  these  facts : 
In  November,  1910,  the  United  States  brought  an  action  at  law  against 
Mason  and  his  sureties  on  his  official  bond  as  clerk  for  divers  sums  of 
money  aggregating  more  than  $10,000,  which  the  United  States  alleged 
he  had  collected  as  clerk  and  had  failed  to  pay  over  to  litigants,  attor- 
neys, marshals,  stenographers,  witnesses,  masters,  and  examiners,  to 
whom  these  sums  were  due  and  to  whom  it  alleged  it  was  Mason's  duty 
as  clerk  to  pay  them.  In  April,  1915,  an  amended  and  substituted  peti- 
tion was  filed  by  the  United  States,  a  copy  of  which  is  one  of  the  ex- 
hibits to  the  petition  of  Mr.  Mason.  This  amended  petition  sets  forth, 
among  other  things,  more  than  450  specific  amounts  varying  from 
$1,265.75  to  $.45,  and  aggregating  $10,924.87,  which  the  United  States 
alleges  Mr.  Mason  and  his  sureties  are  liable  to  pay  under  the  bond. 
After  this  amended  petition  was  filed  the  United  States  made  a  motion 
before  Judge  Wade  to  transfer  the  action  to  the  equity  side  of  the  court 

^=»For  oUier  cases  see  same  topic  &  KET-NUMBEK  In  all  Key-Numbered  DisesU  4b  Indexes 
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and  to  place  it  on  the  equity  docket.  This  motion  was  argued  by 
counsel,  Judge  Wade  considered  the  issue  it  presented,  prepared  and 
filed  a  written  memorandum  in  which  he  cited  the  Act  of  March  ^, 
1915,  c.  90,  38  Stat.  956  (Comp.  St.  1916,  §§  1251a-1251c),  United 
States  V.  Harsha  (C.  C.)  188  Fed.  759,  Kirby  v.  Lake  Shore,  etc..  Rail- 
road, 120  U.  S.  130,  134,  7  Sup.  Ct.  430,  30  L.  Ed.  569,  and  McMuUen 
Lumber  Co.  v.  Strother,  136  Fed.  295,  302,  303,  304,  69  C.  C.  A.  433, 
and  held  that  the  extensive  accounting  which  the  petition  of  the  United 
States  demonstrated  must  be  taken  in  order  to  reach  a  just  judgment 
or  decree  in  the  suit  upon  the  bond  brought  that  suit  within  the  eq- 
uitable jurisdiction  of  the  court,  and  convinced  him  that  the  plaintiff's 
remedy  at  law  was  not  as  complete  or  adequate  as  its  remedy  in  equity. 
Thereupon  he  granted  the  motion  and  gave  the  parties  permission  to 
amend  their  pleadings  to  conform  them  to  the  practice  in  equity. 

This  review  of  the  proceedings  in  the  District  Court  discloses  fhe 
fact  that  the  relief  which  Mr.  Mason  seeks  by  his  petition  for  a  writ  of 
mandamus  is  in  reality  a  command  from  this  court  to  Judge  Wade  to 
reverse  his  decision  and  order  and  to  try  the  issues  in  the  case  between 
the  United  States  and  Mason  with  a  jury  as  an  action  at  law.  He 
invokes  article  7  of  the  amendments  to  the  Constitution  and  section 
566  of  the  Revised  Statutes  (3  Comp.  St.  1916  Ann.,  p.  3140,  §  1583), 
and  insists  that  under  them  he  is  entitled  to  a  trial  by  jury  of  the  is- 
sues presented  regarding  the  breaches  of  the  bond.  But  that  ques- 
tion, the  question  whether  or  not  he  is  entitled  to  a  jury  trial  at  law 
of  those  issues,  is  the  judicial  question  which  Judge  Wade  was  com- 
pelled to  consider  and  decide,  and  which  he  did  consider  and  decide 
when  he  granted  the  motion  to  transfer  the  case  to  the  equity  side  of 
the  court.  If  he  was  in  error  in  his  conclusion  or  action,  that  error 
may  be  corrected  by  an  appeal  from  a  final  decree.  But  a  consider- 
ation of  the  function  of  the  writ  of  mandamus  and  an  examination 
of  the  authorities  upon  tliis  subject  leave  no  doubt  that  the  established 
rules  for  its  use  are  these : 

The  writ  issues  to  compel  the  performance  of  a  plain  duty.  Where 
that  duty  is  the  exercise  of  judgment  or  discretion  by  an  officer  in  the 
decision  of  a  question  of  law  or  fact,  or  both,  it  may  issue  to  compel  a 
decison,  but  it  may  not  command  in  what  particular  way  that  decision 
shall  be  rendered,  or  by  what  rules  it  shall  be  reached.  When  a  question 
within  his  jurisdiction  has  been  decided  by  the  officer  or  person  to  whose 
judgment  or  discretion  the  law  has  intrusted  its  determination,  the 
writ  of  mandamus  may  not  issue  to  review  or  reverse  that  decison,  or 
to  compel  another.  Ex  parte  Whitney,  13  Pet.  404,  406,  408,  10  L.  Ed. 
221 ;  Kimberlin  v.  Commission  to  Five  Civilized  Tribes,  104  Fed.  653, 
654,  44  C.  C.  A.  109,  110;  United  States  v.  Judges  of  United  States 
Court  of  Appeals,  85  Fed.  177,  180,  29  C.  C.  A.  78,  81 ;  Minnesota 
Moline  Plow  Co.  v.  Dowagiac  Mfg.  Co.,  126  Fed.  746,  747,  748,  61  C. 
C.  A.  352,  353,  354;  Barber  Asphalt  Paving  Co.  v.  Morris,  132  Fed. 
945,  956,  66  C.  C.  A.  55,  66,  67  L.  R.  A.  761.  Under  these  rules  the 
facts  stated  in  the  petition  of  Mr.  Mason  forbid  the  issue  of  the  writ 
of  mandamus  bv  this  court. 

Let  the  petition  be  filed,  therefore,  and  let  it  be  dismissed. 
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FORD  MOTOR  CO.  v.  UNION  MOTOR  SALES  CO.  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    August  1,  1917.) 

No.  2941. 

1.  Monopolies  ^=»17(1) — Restraint  on  Tbade — Pbice  Rbstbiction — ^Resale. 

At  least  subject  to  limitations,  a  system  of  contracts  between  a  manu- 
facturer and  retail  dealers,  whereby  it,  in  connection  with  absolute  sales 
of  its  product,  attempts  to  control  the  resale  prices  for  all  sales,  by  all 
dealers,  is  a  restraint  on  trade,  invalid  both  at  common  law,  and,  so  far 
as  it  affects  interstate  commerce,  under  Sherman  Anti-Trust  Act  July  2, 
1800,  c.  647,  26  Stat  209. 

2.  Patents  ^=:»216 — Sale  of  Patented  Articles — Absolute  or  Conditional. 

Tliere  is  an  absolute  as  distinguished  from  a  conditional  sale  of  patented 
articles  by  the  manufacturer,  the  dominant  character  of  the  dealing  being 
.one  of  sale  with  stttempt  to  provide  and  enforce  resale  price,  and  title 
being  reserved  in  the  manufacturer  only  till  full  purchase  price  f]&  paid, 
with  right  of  repossession  only  in  case  of  default  in  such  payment,  mani- 
festly only  to  enforce  payment,  and  the  manufacturer  being  under  no  obli- 
gation to  take  back  the  articles,  though  the  parties  are  styled  manufacturer 
licensor  and  dealer  licensee,  and  the  contract  in  terms  grants  right  and 
license  to  use  and  vend  the  articles  within  specifled  territory,  the  manu- 
facturer agreeing  to  sell  its  products  to  the  dealer,  and  he  agreeing  to 
purchase  the  articles  at  specified  times,  and  it  being  provided  that  he  is  in 
no  way  the  legal  representative  or  agent  of  the  manufacturer,  and  it 
being  stipulated  that  he  shall  pay  a  certain  amount  as  agreed  damages  for 
each  failure  to  observe  the  agreement  to  maintain  resale  prices. 

3.  Patents  ^=>216 — Rights  of  Patentee — Dictating  Resale  Prices. 

A  patent  gives  the  patentee  no  right  to  dictate  price  at  which  patented 
.  articles  absolutely  sold  by  him  shall  be  resold  by  the  purchaser,  and  so 
no  right  to  restrain  sale  at  less  than  the  price  attempted  to  be  fixed  by 
the  patentee  by  a  third  person  buying  from  the  purchaser  from  the 
patentee  at  less  than  such  price,  with  knowledge  of  the  contract  between 
the  patentee  and  such  purchaser  attempting  to  tix  the  resale  price. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio;    Howard  C.  Hollister,  Judge. 

Suit  by  the  Ford  Motor  Company  against  the  Union  Motor  Sales 
Company  and  others.  From  a  decree  dismissing  bill  (225  Fed,  373), 
plaintiff  appeals.     Affirmed. 

Alfred  Lucking,  of  Detroit,  Mich.,  for  appellant. 

Hon.  Judson  Harmon,  of  Cincinnati,  Ohio,  for  appellees. 

Before  KNAPPEN,  MACK,  and  DENISON,  Circuit  Judges. 

KNAPPEN,  Circuit  Judge.  Plaintiff  is  a  manufacturer,  seller  and 
distributor  of  automobiles,  important  and  essential  parts  of  which  are 
patented.  It  marketed  its  product  under  a  so-called  ''license  system," 
by  which  dealers  purchased  the  automobiles  and  were  given  definite  and 
restricted  territory,  and  in  turn  agreed  to  resell  only  at  plaintiff's  full 
list  prices.  Ford  automobiles  could  thus  be  obtained  at  no  less  price 
except  by  inducing  Ford  dealers  to  break  their  agreement  with  plaintiff. 
Defendants  obtained  Ford  machines  from  a  dealer  or  dealers,  and 
sold  them  and  advertised  to  sell  them  at  less  than  plaintiflfs  regular 
price  list.     Plaintiff  filed  its  bill  to  restrain  this  interference  with  its 
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business.  Upon  final  hearing  on  pleadings  and  proofs  the  bill  was  dis- 
missed. (D.  C.)  225  Fed.  373.  The  appeal  is  from  the  decree  of  dis- 
missal. The  ultimate  questions  concern  the  validity  and  enforceability 
of  the  price-restricting  agreement  involved. 

[1]  At  least  subject  to  certain  limitations  hereafter  stated,  it  is  the 
general  and  well-settled  rule  that  a  system  of  contracts  between  a  man- 
ufacturer and  retail  dealers,  by  which  the  manufacturer,  in  connection 
with  absolute  sales  of  his  product,  attempts  to  control  the  resale  prices 
for  all  sales,  by  all  dealers,  eliminating  all  competition  and  fixing  the 
amount  which  the  ultimate  purchaser  shall  pay,  amounts  to  restraint 
of  trade,  and  is  invalid  both  at  common  law  and,  so  far  as  it  affects 
interstate  commerce,  under  the  Sherman  Anti-Trust  Act  (Dr.  Miles 
Medical  Co.  v.  Park  &  Sons  Co.,  220  U.  S.  373,  400,  31  Sup.  Ct.  376. 
55  L.  Ed.  502;  John  D.  Park  &  Sons  Co.  v.  Hartman  [C.  C.  A.  6]  153 
Fed.  24,  82  C.  C.  A.  158,  12  L.  R.  A.  [N.  S.]  135;  Bauer  v.  O'Don- 
nell,  229  U.  S.  1  [The  Sanatogen  Case]  33  Sup.  Ct.  616,  57  L.  Ed. 
1041,  50  L.  R.  A.  [N.  S.]  1185,  Ann.  Cas.  1915A,  150;  United  States 
v.  Kellogg  Toasted  Com  Flake  Co.  [D.  C]  222  Fed.  725,  728,  Ann. 
Cas.  1916A,  78,  decided  by  three  judges  of  this  circuit,  sitting  under 
Expediting  Act,  Feb.  11,  1903,  c.  544,  32  Stat.  823  [Comp.  St.  1916, 
§§  8824,  8825] ;  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  339,  28  Sup.  Ct. 
722,  52  L.  Ed.  1086;  Straus  v.  American  Pub.  Ass'n,  231  U.  S.  222, 
34  Sup.  Ct.  84,  58  L.  Ed.  192,  L.  R.  A.  1915A,  1099,  Ann.  Cas.  1915A, 
369;  Straus  v.  Victor  Talking  Machine  Co.,  243  U.  S.  490,  37  Sup.  Ct. 
412,  61  L.  Ed.  866;  Motion  Picture  Co.  v.  Universal  Film  Co.,  243 
U.  S.  502,  37  Sup.  Ct.  416,  61  L.  Ed.  871),  and  that,  at  least  as  against 
a  purchaser  from  such  dealer,  an  attempt  to  enforce  a  reservation  of 
right  to  fix  the  price  at  which  resale  shall  be  had  by  the  vendee  is 
equally  futile,  notwithstanding  the  article  is  patented,  provided,  as 
already  said,  the  transfer  to  the  vendee  is  full  and  complete  (Bauer  v. 
O'Donnell,  supra;  Straus  v.  Victor  Co.,  supra). 

There  can  be  no  doubt  that  if  plaintiff's  contracts  with  its  dealers 
amounted  to  absolute  sales  of  its  automobiles,  and  if  the  case  otherwise 
falls  within  the  principles  declared  in  the  cases  cited,  plaintiff  was 
properly  denied  relief.  Plaintiff  contends,  however,  that  its  case  does 
not  fall  within  the  principles  stated  or  the  authorities  cited ;  that  under 
its  contracts  with  its  dealers  a  conditional  sale  only  was  effected,  pass- 
ing but  a  qualified  or  restricted  title  to  the  automobiles  delivered  there- 
under ;  that  the  restrictions  attempted  to  be  imposed  by  the  plaintiff, 
as  patentee,  on  the  purchaser's  right  to  resell  are  valid,  and  having  been 
agreed  to  by  the  purchaser  are  binding  not  only  upon  him,  but  upon 
those  purchasing  from  the  dealer  with  knowledge  of  the  price  re- 
striction. 

[2]  The  question  of  the  nature  of  the  contract  between  plaintiff 
and  its  dealers,  whether  one  of  absolute  or  conditional  sales  of  au- 
tomobiles, lies  at  the  threshold  of  the  controversy.  From  a  considera- 
tion of  all  the  terms  of  the  contract,  it  is  clear  that  it  is  essentially  one 
of  absolute  sale.  While  the  contract,  which  recites  plaintiff's  owner- 
ship of  various  patents  and  patent  applications,  styles  plaintiff  the 
"manufacturer  licensor"  and  the  purchaser  the  "dealer  licensee,''  and  in 
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terms  grants  the  "full  right  and  license  to  use  and  vend"  within  the 
licensed  territory  automobiles  and  parts  of  plaintiff's  manufacture,  the 
dominant  character  of  the  dealing  is  plainly  one  of  sale,  with  attempt 
to  provide  and  enforce  resale  price  and  territorial  restrictions.  For 
example :  Plaintiff  agrees  to  "sell  its  product  to  the  dealer  licensee"  at 
certain  discoomts  from  list  prices,  and  to  allow  certain  additional  re- 
bates scaled  on  the  "net  amount  of  business"  done,  which  plainly 
means  the  amount  of  the  dealer's  purchases  from  plaintiff ;  the  dealer 
agrees  to  take  deliveries  and  to  "jnirchase  the  said  Ford  automobiles" 
in  various  months  specified.  The  title  to  the  articles  sold  is  reserved 
m  plaintiff  only  until  the  full  purchase  price  is  paid,  with  right  of 
repossession  only  in  case  of  default  in  such  payment.  The  provision 
manifestly  is  designed  only  to  enforce  payment.  Plaintiff  is  under  no 
obligations  to  take  back  any  of  the  goods  purchased  by  the  dealer,  and 
it  is  expressly  stated  that  the  "dealer  licensee  is  in  no  way  the  legal 
representative  or  agent  of  the  manufacturer  licensor."  For  each  fail- 
ure to  observe  the  agreement  to  maintain  resale  prices,  the  dealer  agrees 
to  pay  $250  as  "agreed  damages  the  manufacturer  licensor  will  sus- 
tain," and  is  made  subject  to  forfeiture  of  his  contract  at  plaintiff's 
option.  The  other  provisions  of  the  contract  are  not  sufficiently  con- 
trolling or  important  to  require  mention. 

Courts  will  look  to  the  dominant  intention  of  the  parties,  and  in 
this  view  the  case  is  one  of  absolute,  as  distinguished  from  condition- 
al, sale,  not  only  within  our  decisions  generally  (Mishawaka  Woolen 
Mfg.  Co.  V.  Westveer,  191  Fed.  465,  112  C.  C.  A.  109;  John  Deere 
Plow  Co.  V.  Mowry,  222  Fed.  1,  137  C.  C.  A.  539;  In  re  Stoughton 
Wagon  Co.,  231  Fed.  676,  145  C.  C.  A.  562;  Wood  Mowing,  etc..  Ma- 
chine Co.  V.  Croll,  231  Fed.  679,  145  C.  C.  A.  565),  but  within  the  ap- 
plicable decisions  of  the  Supreme  Court  in  the  Miles,  Sanatogen  and 
Victor  Cases,  supra.  As  expressed  in  the  Sanatogen  Case  (229  U.  S. 
16,  33  Sup.  Ct.  619,  57  L.  Ed.  1041,  50  L.  R.  A.  [N.  S.]  1185,  Ann. 
Cas.  1915A,  150): 

"The  title  transferred  was  full  and  complete  with  an  attempt  to  reserve  the 
right  to  fix  the  price  at  which  subsequent  sales  could  be  made.  •  ♦  • 
There  was  no  transfer  of  a  limited  right  to  use  this  invention,  and  to  caU  the 
sale  a  license  to  use  is  a  mere  play  upon  words." 

See  in  this  connection  the  Victor  Case,  supra,  243  U.  S'.  at  pages 
497-501,  37  Sup.  Ct.  412,  61  L.  Ed.  866. 

[3]  Turning  then  to  a  consideration  of  plaintiff's  rights  as  paten- 
tee :  Its  counsel  states  the  broad  proposition  that  "this  is  a  case  of  pat- 
ented articles,  and  it  is  absolutely  lawful  to  create  a  monopoly  in  pat- 
ented articles."  In  support  of  this  proposition  counsel  cite  the  state- 
ment in  Bement  v.  National  Harrow  Co.,  186  U.  S.  70,  91,  22  Sup. 
Ct.  747,  755  (46  L.  Ed.  1058),  that  "the  fact  that  the  conditions  in  the 
contracts  keep  up  the  monopoly  or  fix  prices  [in  patented  articles]  does 
not  render  them  illegal,"  and  the  proposition  in  the  Creamery  Package 
Case,  227  U.  S.  8,  32,  33  Sup.  Ct.  202,  57  L.  Ed.  393,  to  the  effect  that 
the  owner  of  a  patent  has  exclusive  rights  of  making,  using  and  sell- 
ing, which  he  may  keep  or  transfer,  in  whole  or  in  part.    Neither  of 
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these  cases  lends  support  to  the  contention  that  the  patent  grant  con- 
fers upon  the  patentee  the  right  to  dictate  the  price  at  which  patented 
articles  absolutely  sold  by  him  shall  be  resold  by  his  purchaser.  In 
the  Bobbs-Merrill  Case,  supra,  which  involved  the  right  of  an  owner 
of  a  copyright  to  restrict  the  price  on  resale,  it  was  said  (210  U.  S. 
345,  28  Sup.  Ct.  724,  52  L.  Ed.  1086)  of  the  Bement  Case  that: 

It  was  "between  the  owners  of  the  letters  patent  as  Ucensor  and  licensees, 
seeking  to  enforce  a  contract  as  to  the  price  and  terms  on  which  the  patented 
article  might  be  dealt  with  by  the  licensee.  The  case  did  not  Involve  facts 
such  as  In  the  case  now  before  us,  and  concerned  a  contract  of  license  sued 
upon  in  the  state  court,  and,  of  course,  does  not  dispose  of  the  questions  to 
be  decided  In  this  case." 

The  Creamery  Package  Case  merely  held,  so  far  as  material  here, 
that  a  contract  by  which  the  manufacturer  of  a  patented  article  ap>- 
pointed  another  and  distinct  manufacturer,  selling  like  articles,  his 
exclusive  agent  for  the  output  of  the  factory  does  not  violate  the  Sher- 
man Act.  Manifestly,  neither  of  these  decisions  relates  in  any  way  to 
restrictions  upon  the  right  of  resale  of  patented  articles  purchased 
absolutely.  Not  only  has  the  Supreme  Court  not  held  that  the  right 
given  by  the  patent  law  extends  to  a  control  of  the  price  at  which  ar- 
ticles absolutely  sold  by  the  manufacturer  patentee  could  be  resold 
by  his  vendee,  but  that  court  has  repeatedly  held  the  contrary. 

In  the  Sanatogen  Case,  supra,  where  it  was  held  that  an  attempt  to 
reserve  the  right  to  fix  the  price  at  which  a  patented  article  fully  and 
completely  transferred  should  be  resold  by  the  vendee  is  futile  under 
the  statute,  it  was  said  (229  U.  S.  10,  33  Sup.  Ct.  617,  57  L.  Ed.  1041, 
50  L.  R.  A.  [N.  S.]  1185,  Ann.  Cas.  1915A,  150): 

**The  right  to  malse,  use  and  sell  an  Invented  article  is  not  derived  from 
the  patent  law." 

And  again  (229  U.  S.  17,  33  Sup.  Ct.  620,  57  L.  Ed.  10+1,  SO  L.  R. 
A.  [N.  S.]   1185,  Ann.  Cas.  1915A,  150): 

**The  right  to  vend  conferred  by  the  patent  law  has  been  exercised,  and  the 
added  restriction  is  beyond  the  protection  and  purpose  of  the  act." 

This  proposition  was  recognized  and  applied  in  the  Victor  Case, 
supra;  and  see  by  analogy  the  Universal  Film  Case,  supra,  243  U.  S. 
at  page  513,  37  Sup.  Ct.  416,  61  L.  Ed.  871. 

Henry  v.  Dick,  224  U.  S.  1,  32  Sup.  Ct.  364,  56  L.  Ed.  645,  Ann.  Cas. 
1913D,  880,  lends  no  support  to  the  plaintiff's  propositions.  In  that 
case  contributory  infringement  was  found  in  the  direct  sale  (to  the 
purchaser  of  a  patented  mimeograph)  of  a  kind  of  ink  suitable  for 
use  with  the  machine,  with  knowledge  by  the  seller  of  a  license  re- 
striction that  the  mimeograph  be  used  only  with  ink  made  by  the 
vendor,  and  with  the  expectation  that  the  ink  sold  would  be  used  with 
the  machine.  In  the  Sanatogen  Case,  supra,  the  Dick  Case  was  dis- 
tinguished by  the  consideration  that  in  that  case  merely  a  qualified  title 
passed  to  the  purchaser,  while  in  the  Sanatogen  Case  the  absolute  title 
passed;  and  in  the  recent  Universal  Film  Case,  supra,  243  U.  S.  518, 
37  Sup.  Ct.  416,  61  L.  Ed.  871,  the  Dick  Case  was  distinctly  overruled. 
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Counsel  cite  several  cases  thought  to  be  inconsistent  with  the  views 
we  have  thus  far  expressed.  Many  of  these  cases  were  referred  to 
in  the  Kellogg  Case,  supra.  But  it  seems  enough  to  say  that  we  find  in 
none  of  them  anything  opposed  to  the  propositions  we  have  stated, 
except  so  far  as  such  cases  are  in  conflict  with  the  decisions  of  the 
Supreme  Court,  notably  in  the  Sanatogen,  Victor  and  Universal  Film 
Cases,  supra.  We  find  nothing  in  either  the  Clayton  Act  (Act  Oct. 
15,  1914,  c.  323,  38  Stat.  730)  or  the  federal  Trade  Commission  Act 
(Act  Sept.  26,  1914,  c.  311,  38  Stat.  717  [Comp.  St.  1916,  §§  8836a- 
8836k])  validating  price  restrictions  by  a  vendor  on  resale  of  property 
sold  absolutely  by  him. 

But  counsel  contends,  and  with  especial  emphasis,  that  the  decisions 
of  the  Supreme  Court  in  both  the  Bobbs-Merrill  and  Sanatogen  Cases 
were  grounded  "solely  upon  the  principle  that  the  owner  of  a  patent 
or  copyright  cannot  qualify  the  title  passed  by  means  of  a  mere  notice 
attached  to  the  chattel,  so  as  to  restrict  third  persons  in  the  sale  of 
such  articles" ;  and  it  is  argued  that  the  instant  case  is  distinguished 
from  the  cases  mentioned  by  the  existence  of  express  contract  be- 
tween the  manufacturer-patentee  and  the  dealer.  It  is  true  that  in  the 
Bobbs-Merrill  Case  (which  involved  a  copyrighted  book)  the  whole- 
sale dealers  from  whom  defendants  purchased  copies  of  the  book  were 
under  no  agreement  to  enforce  the  terms  of  the  notice  by  retail  dealers, 
or  to  restrict  their  sales  to  such  dealers  as  would  agree  to  observe  the 
terms  stated  in  the  notice,  which  were  that  no  dealer  is  licensed  to  sell 
at  a  les?  price  than  $1,  and  that  a  sale  at  a  less  price  would  be  treated 
as  an  infringement  of  the  copyright ;  and  there  was  thus  no  claim  of 
contract  limitation  or  license  agreement  controlling  the  subsequent 
sales  of  the  book.  The  holding  (210  U.  S.  350,  28  Sup.  Ct  726,  52 
L.  Ed]  1086)  was  that  the  copyright  statutes  "do  not  create  a  right  to 
impose,  by  notice,  such  as  is  disclosed  in  this  case,  a  limitation  at  which 
the  book  shall  be  sold  at  retail  by  future  purchasers,  zvith  whom  there 
is  no  privity  of  contract.*'  In  the.  Sanatogen  Case  it  does  not  appear 
whether  or  not  the  jobber  from  whom  appellee  (a  retailer)  purchased 
the  patented  article  was  under  contract  relations  with  the  patentee's 
selling  agent  not  to  sell  below  a  given  price.  Upon  the  package  was 
a  "notice  to  the  retailer"  in  effect  similar  to  that  in  the  Bobbs-Merrill 
Case.  The  case  was  in  the  Supreme  Court  on  certificate  from  a  Court 
of  Appeals,  and  the  sole  question  presented  was  whether  the  acts  of 
the  appellee,  in  retailing  at  less  than  the  price  fixed  in  the  notice, 
constituted  an  infringement  of  appellant's  patent.^  While  the  ultimate 
decision  was  limited  to  a  negative  answer  to  the  question  propounded 
by  the  Court  of  Appeals,  the  principles  declared  in  the  opinion  would 
equally  deny  relief  in  the  case  of  actual  contract  between  the  manu- 

1  It  is  said  in  the  brief  of  plaintiff's  counsel  h«re  that  the  Waltham  Watch 
Company  filed  a  brief  in  the  Sanatogen  Case  calling  to  the  court's  attention 
that  it  had  certain  litigation  pending  involving  the  validity  of  written  con- 
tracts, and  requested  the  Supreme  Court  not  to  decide  "any  such  question." 
Manifestly,  the  only  question  to  be  passed  upon  was  that  propounded  by  the 
certificate  of  the  court  below. 
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f  acturer  and  the  dealer.    It  was  said  (229  U.  S.  16,  17,  33  Sup.  Ct.  619, 
S7  L.  Ed.  1041,  50  L.  R.  A.  [N.  S.]  1185,  Ann.  Cas.  1915A,  150): 

"The  packages  were  sold  [by  the  jobber  from  whom  appellee  purchased]  with 
as  full  and  complete  title  as  any  article  could  have  when  sold  In  the  open 
market,  excepting  only  the  attempt  to  limit  the  sale  or  use  when  sold  for  not 
less  than  $1.  ♦  ♦  ♦  The  right  to  vend  conferred  by  the  patent  law  has 
been  exercised,  and  the  added  restriction  is  beyond  the  protection  and  purpose 
of  the  act.  This  being  so,  the  case  is  brought  within  that  line  of  cases  in 
which  this  court  from  the  beginning  has  held  that  a  patentee  who  has  parted 
with  a  patented  machine  by  passing  title  to  a  purchaser  has  placed  the  article 
beyond  the  limits  of  the  monopoly  secured  by  the  patent  act." 

And  again  (quoting  with  approval  from  Adams  v.  Burke,  17  Wall. 
453,  21  L.  Ed.  700,  229  U.  S.  18,  33  Sup.  Ct.  620,  57  L.  Ed.  1041,  50 
U  R.  A.  [N.  S.]  1185,  Ann.  Cas.  1915A,  150) : 

"When  the  patentee,  or  the  person  having  his  rights,  sells  a  machine  or 
Instrument  whose  sole  value  is  in  its  use,  he  receives  the  consideration  for  its 
use  and  he  parts  with  the  right  to  restrict  that  use.  The  article,  In  the  lan- 
guage of  the  court,  passes  without  the  limit  of  the  monopoly.  That  is  to 
say,  the  patentee  or  his  assignee  having  in  the  act  of  sale  received  all  the 
royalty  or  consideration  which  he  claims  for  the  use  of  his  invention,  In  that 
particular  machine  or  instrument,  it  is  open  to  the  use  of  th^  purchaser  with- 
out further  restriction  on  account  of  the  monopoly  of  the  patentees." 

All  italics  in  quotations  from  opinions  are  ours. 

We  are  unable  to  see  any  principle  upon  which  the  existence  of  a 
contract  between  the  manufacturer  and  his  vendee  restricting  the 
price  on  resale  can  give  right  of  action  against  the  purchaser  from  his 
vendee  which  is  denied  in  the  absence  of  such  contract,  but  in  the  pres- 
ence of  a  warning  notice.  In  each  case  the  purchaser  from  the  manu- 
facturer's vendee  has  knowledge  of  the  attempted  restriction ;  in  nei- 
ther case  is  there  privity  of  contract,  between  the  manufacturer  and 
the  purchaser  from  his  vendee ;  and  this  feature  of  lack  of  privity  is 
prominent  in  the  decision  of  the  Bobbs-Merrill  Case,  from  which  we 
have  quoted.  Moreover,  in  the  Victor  Case  the  reason  given  (243  U. 
S.  497,  37  Sup.  Ct.  414,  61  L.  Ed.  866)  for  the  proposition  that  "what- 
ever rights  the  plaintiff  has  against  the  defendants  must  be  derived 
from  the  iicense  notice'  attached  to  each  machine*'  is  that  '*no  contract 
rights  existed  betzveen  them,  the  defendants  being  only  'members  of  the 
unlicensed  general  public,'  and  that  the  sole  act  of  infringement  charged 
against  the  defendants  is  that  they  exceeded  the  terms  of  the  license 
notice  by  obtaining  machines  from  the  plaintiff's  wholesale  or  retail 
agents,  and  by  selling  them  at  less  than  the  price  fixed  by  the  plaintiff." 

But  the  question  we  ar^  considering  is  set  at  rest  by  the  recent  de- 
cision in  the  Victor  Case,  for  it  there  expressly  appears  (243  U.  S. 
495,  496,  37  Sup.  Ct.  412,  61  L.  Ed.  866)  that  the  plaintiff  (who  was 
denied  relief)  had  with  each  of  its  licensed  dealers  "a  written  con- 
tract in  which  all  the  terms  of  'the  license  notice'  are  in  substance  re- 
peated," and  that  the  dealer  is  authorized  to  dispose  of  machines  only 
subject  to  the  conditions  expressed  in  that  notice. 

The  instant  case  is  not  distinguished  from  the  otherwise  control- 
ling decisions  cited  by  the  considerations  that  here  the  purchases  from 
the  retailers  were  covert  and  secret  and  at  less  than  the  restricted 
prices.    While  in  the  Sanatogen  Case  it  does  not  appear  whether  the 
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price  at  which  defendant  purchased  was  below  the  restricted  price, 
in  the  Victor  Case  it  was  expressly  alleged  that  the  dealers  were  "in- 
duced 'covertly  and  on  various  pretenses'  "  to  violate  their  contracts 
with  the  plaintiff,  and  that  the  sales  were  at  less  than  the  restricted 
prices. 

We  see  no  merit  in  the  contentions  earnestly  pressed  that  the  plain- 
tiff's price  restrictions  were  incidental  only  to  the  building  up  of  its 
business  and  procuring  the  widest  possible  stable  market,  and  so  were 
reasonable  and  proper,  as  being  in  the  interest  of  the  public,  especially 
in  that  they  tended  to, secure  constant,  uniform  and  convenient  service 
(including  garage  and  repair  service),  which  could  not  be  had  imless 
dealers  are  protected  against  price-cutting  competition.  The  law  can- 
not "be  evaded  by  good  motives" ;  it  is  "its  own  measure  of  right  and 
wrong,  of  what  it  permits  or  forbids,  and  the  judgment  of  the  courts 
cannot  be  set  up  against  it  in  a  supposed  acconmiodation  of  its  policy 
with  the  good  intention  of  the  parties,  and,  it  may  be,  of  some  good 
results."  Standard  Sanitary  Mfg.  Co.  v.  United  States,  226  U.  S. 
20,  49,  33  Sup.  Ct.  9,  57  L.  Ed.  107;  International  Harvester  Co.  v. 
Missouri,  234  U.  S.  199,  34  Sup.  Ct.  859,  58  L.  Ed.  1276,  52  L.  R.  A. 
(N.  S.)  525;  Thomsen  v.  Cayser,  243  U.  S.  66,  85,  37  Sup.  Ct.  353,  61 
L.  Ed.  597;  United  States  v.  Gt.  Lakes  Towing  Co.  (D.  C.)  208  Fed. 
733,  744. 

The  earnestness  with  which  the  validity  of  plaintiff's  price  restric- 
tions has  been  pressed  upon  us  has  seemed  to  justify  the  discussion  we 
have  made  of  recent  authorities,  reference  to  which,  especially  the 
S'anatogen,  Victor  and  Universal  Film  Cases  (the  two  latter  were 
made  since  plaintiff's  original  brief  was  prepared),  so  far  from  show- 
ing a  tendency  to  "go  back  to  the  firm  ground  of  the  right  of  a  pat- 
entee to  absolutely  monopolize  the  vending,  as  well  as  the  manufacture 
and  use  of  the  patented  article"  indicates  to  our  minds  a  constantly 
progressive  tendency  in  the  opposite  direction.  The  Victor  and  Uni- 
versal Film  Cases,  the  latest  utterances  of  the  Supreme  Court  on  the 
questions  here  involved,  have,  to  say  the  least,  marked  no  backward 
step.  The  invalidity  of  plaintiff's  price  restrictions  is  clearly  demon- 
strated by  the  decisions  we  have  cited,  and  no  room  is  thus  left  for 
the  charge  of  unfair  competition  in  invading  these  restrictions. 

Of  the  territorial  restrictions  we  need  only  say  that  they  cannot  make 
valid  a  price  restriction  otherwise  invalid. 

The  decree  of  the  District  Court  dismissing  plaintiff's  bill  is  af- 
firmed. 


Digitized  by  VjOOQIC 


6UNDH   ELECTKIC  CO.  V.  CUTLER-HAMMER  MFG.  CO.  591 

(244  Fed.  163) 

SUNDH  ELECTRIC  CO.  v.  CUTLERr-HAMMER  MFG.  CO. 

SAME  V.  GENERAL  ELECTRIC  CO. 

(drcult  Court  of  Appeals,  Second  Circuit.    May  25,  1917.) 

Nos.  152,  179. 

1.  Patents  ^=»328 — ^Infringement. 

The  Llndqulst  patents,  No.  744,773  and  No.  764,608,  each  for  an  electro- 
magnet haying  a  plurality  of  colls  ''symmetrically  disposed  around  a  cen- 
tral axis,  the  individual  axis  of  each  of  said  coils  being  parallel  to  said 
central  aixis,"  must  be  construed  to  refer,  and  be  limited,  to  physical  or 
geometrical  symmetry,  and  not  to  a  theoretical  magnetic  symmetry.  As 
so  construed,  held  not  infringed. 

2.  Patents  ^=s»327 — Sun  fob  Infringement — Opening  Interlocutory  De- 

cree After  Appeal — Consent  of  Appellate  Court. 

Where  an  interlocutory  decree  in  an  infringement  suit  has  been  review- 
ed on  appeal,  the  further  action  of  the  District  Court  is  controlled  by  the 
mandate  of  the  appellate  court ;  and  while  the  latter  court  cannot  recall 
the  mandate  after  the  term,  it  may,  on  request  of  the  District  Court,  be- 
fore entry  of  final  decree,  permit  that  court  to  open  Uie  interlocutory  de- 
cree and  take  further  testimony. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

Suits  in  equity  by  the  Sundh  Electric  Company  against  the  Cutler- 
Hammer  Manufacturing  Company  and  against  the  General  Electric 
Company.  From  a  decree  for  defendant  in  the  first  case,  complainant 
appeals ;  and  from  the  decree  in  the  second,  both  parties  appeal.  De- 
cree in  the  first  suit  affirmed,  and  in  the  second  reversed  on  defend- 
ant's appeal. 

For  opinion  below,  see  235  Fed.  708. 

The  first  of  the  causes  above  entitled  Is  an  appeal  by  plaintiff  from  the 
final  decree  of  the-  District  Court  for  the  Southern  District  of  New  York, 
dismissing  bill  in  equity  for  alleged  infringement  of  patents  Nos.  744,773 
(claims  1,  2,  3,  and  4)  and  764,608  (claims  1,  2,  and  3),  issued  to  David  U  Lind- 
quist.  The  second  cause  is  here  upon  cross-appeals  from  the  District  Court 
for  the  Northern  District  of  New  York.  The  action  is  upon  the  same  claims 
of  the  same  patents,  and  was  originally  brought  to  restrain  an  infringement 
consisting  of  the  manufacture  and  sale  of  a  device  hereinafter  called  Magnet 
H.  After  trial,  interlocutory  decree  declared  infringement  (198  Fed.  116),  and 
such  decree  was  affirmed  in  this  court  (204  Fed.  277,  122  C.  C.  A.  475).  Sub- 
sequently, and  before  any  final  decree,  the  General  Electric  Company  manu- 
factured and  sold  seven  other  devices,  hereinafter  severally  called  Magnets  A 
to  6,  inclusive.  Thereupon  plaintiff  filed  petition  for  supplementary  injunc- 
tion against  such  new  infringements,  which,  pending  further  hearing,  was 
granted  (217  Fed.  583).  Testimony  was  then  taken,  and  much  evidence  in- 
troduced, which  would  have  been  material  and  relevant  upon  the  original  hear- 
ing. Upon  the  completion  of  this  proceeding,  the  court  modified  the  supple- 
mentary injunction  (though  still  holding  Magnets  A  to  E,  Inclusive,  to  be  in- 
fringements) by  declaring  that  Magnets  F  and  G  did  not  infringe.  From  de- 
cree following  this  opinion  (235  Fed.  708),  both  parties  appealed. 

^s»For  oUier  casts  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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The  record  as  finally  made  In  the  suit  against  the  General  Electric  Gbmpany 
does  not  greatly  differ  from  that  in  the  Cutler-Hammer  Company  Case,  except 
in  such  respects  as  the  varying  structures  of  the  different  defendants  render 
appropriate.  The  Cutler-Uammer  magnet  was  held  not  to  infringe,  assuming 
validity  in  the  patents;  in  the  General  Electric  proceeding,  validity  was 
necessarily  assumed,  because  of  the  decision  of  this  court  as  to  Magnet  H. 
After  appeal  taken,  however,  the  General  Electric  Company  moved  here  to 
reopen  the  case,  in  order  that  the  District  Court  might  reconsider  the  whole 
cause,  alleging  that  the  new  proofs,  first  shown  upon  the  hearing  for  supple- 
mentary Injunction,  swept  away  the  ground  of  decision  as  to  Magnet  H,  and 
rendered  unjust  adherence  to  the  Judgments  of  this  court  and  the  court  below 
in  respect  of  said  Magnet  H.  This  application  for  reopening  was  heard  with 
the  appeals  above  specified. 

Alfred  Wilkinson,  of  New  York  City  (Emerson  R.  Newell,  of  New 
York  City,  of  counsel),  for  Sundh  Electric  Co. 

W.  Clyde  Jones  and  Arthur  B.  Seibold,  both  of  Chicago,  111.  (Ev- 
erett N.  Curtis,  of  Boston,  Mass.,  of  counsel),  for  Cutler-Hammer  Co. 

Frederick  P.  Fish  and  Charles  Neave,  both  of  New  York  City,  and 
Albert  G.  Davis,  of  Schenectady,  N.  Y.,  for  General  Electric  Co. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  claims  in  suit  are  printed  in  198  Fed.  117,  and  235  Fed.  710, 
and  the  opinions  containing  them  fully  describe  the  type  of  appa- 
ratus under  consideration,  its  purpose  and  function.  When  (in  204 
Fed.  277,  122  C.  C.  A.  475)  the  General  Electric  Case  was  here  be- 
fore, we  felt  it  impossible  to  deal  with  the  matters  in  issue,  otherwise 
than  to  consider  the  apparent  weight  of  evidence  (largely  opinion) 
relating  to  the  very  technical  application  of  an  abstruse  science.  Even 
without  reference  to  the  Cutler-Hammer  record,  it  is  now  plain  that 
the  points  then  deemed  obscure  and  difficult  have  been  greatly  eluci- 
dated by  testimony  now  for  the  first  time  laid  before  us.  Thus  Ihlder, 
the  patentee,  whose  application  had  been  promoted  contemporane- 
ously with  that  of  Lindquist  and  by  the  same  solicitor,  did  not  testify 
upon  the  original  hearing,  and  we  criticized  his  absence.  204-  Fe<L 
278,  122  C.  C.  A.  475.  This  omission  has  been  more  than  supplied 
by  the  evidence  of  Lindquist  himself. 

Again,  it  was  held  below  (198  Fed.  123)  that  it  would  be  "prac- 
tically impossible  to  make  an  operative  device"  from  the  teachings 
of  the  Schuckert  German  patent,  and  we  substantially  accepted  this 
finding  upon  the  evidence  as  it  then  existed  (204  Fed.  280,  122  C.  C. 
A.  475).  It  now  appears  that  one  of  plaintiff's  own  witnesses  con- 
structed a  Schuckert  magnet  and  testified  concerning  his  handiwork 
that  it  did  not  chatter  with  no  load,  began  to  chatter  at  45  f>ounds, 
and  was  released  between  65  and  75. 

The  patent  to  Scott  (No.  639,447)  was  in  evidence  on  the  first  ap- 
peal, and  was  destructively  criticized  by  plaintiff's  witnesses  and  not 
referred  to  in  any  opinion  rendered  until  235  Fed.  712,  where  it  is 
erroneously  said  to  have  been  "fully  considered"  by  both  courts 
As  matter  of  fact  it  was  viewed  as  a  paper  patent,  and  plaintiflfs 
counsel  greatly  emphasized  the  statement  (then  undoubted)  that  de- 


Digitized  by  VjOOQIC 


SUNDH   BLBOTBIG  CO.  Y.  CUTLEB-HAMMBB  MFO.  GO.  593 

fendant  had  neither  produced  a  Scott  device,  nor  shown  to  the  court 
that  it  covered  a  working  and  workable  apparatus.  It  is  now  admit- 
ted that  the  so-called  Scott-Lamme  magnet  went  into  extensive  and 
successful  use  for  years,  and  we  have  before  us  an  actual  apparatus 
which  has  practically  demonstrated  its  value. 

Research  since  the  first  appeal  has  also  revealed  a  French  patent 
(No.  322,254)  antedating  Lindquist  and  describing  a  magnet  operat- 
ed or  actuated  by  a  two-wire  current;  and  finally  it  now  appears 
what  is  the  relation  in  the  mind  of  the  patentee  himself  between  his 
own  (so-called)  senior  and  junior  patents.  Speculation  is  no  longer 
necessary  as  to  why  two  applications  were  filed. 

Considering  the  nature  and  extent  of  the  foregoing  new  matter, 
of  which  a  considerable  part  appears  also  in  the  Cutler-Hammer  rec- 
ord, It  seems  advisable  to  restate  the  construction  of  the  patent  made 
upon  an  incomplete  record,  as  preface  to  a  statement  of  changes  of 
view  produced  by  new  evidence,  and  to  do  this  before  consideration 
of  the  motion  of  General  Electric  Company  to  reopen  the  whole  case. 

The  object  of  Mr.  Lindquist's  invention,  as  plainly  stated  in  his 
specification,  was  to  hold  an  armature  in  position  with  an  alternating 
current  by  means  of  a  "substantially  constant  pull"  and  (as  a  result) 
"without  chattering."  It  being  obviously  unlawful  to  attempt  to 
patent  per  se  "a  substantially  constant  pull,"  the  applicant  describes 
his  patentable  means,  which  are  a  "symmetrical"  disposition  of  a 
"plurality  of  coils"  around  a  "central  axis";  the  axis  of  each  coil 
being  "parallel  to  said  central  axis."  This  symmetrical  disposition 
of  coils  is  illustrated  by  numerous  figures,  all  revealing  coils  in  pairs 
except  one  (Fig.  S),  which  exhibits  three  coils  only.  The  currents 
actuating  said  coils  are  shown  in  both  two-wire  and  three-wire  sys- 
tems; in  the  former  case  dephasing  of  current  being  accomplished 
by  a  resistance  for  which  the  patentee  asserts  no  invention  in  him- 
self. Having  disclosed  these  various  embodiments  of  the  means  of 
attaining  his  result,  Lindquist  sums  the  matter  up  by  calling  atten- 
tion to  the  fact  that  in  all  his  various  styles  of  apparatus  "the  axes 
of  the  coils  are  always  parallel  to,  and  symmetrically  disposed  around, 
the  axes  of  the  cylindrical  magnet  core."  It  is  thus  seen  that  what 
the  patentee  described  as  his  invention,  the  things  upon  which  he 
founded  the  claims  descriptive  and  definitive  of  that  invention,  all 
consist  in  a  symmetrical  arrangement  of  coils,  always  parallel  to  and 
surrounding  the  axis  of  the  cylindrical  core. 

It  has  always  been  admitted  that  this  description  and  the  claims 
in  suit  accurately  fit  a  core  cylindrical  in  the  ordinary  geometrical 
sense  and  symmetrically  (i.  e.,  in  a  circumference)  surrounded  by  coils 
also  cylindrical  and  having  axes  parallel  to  that  of  the  cylindrical 
core.  But  such  a  reading  of  the  claim  (it  was  said)  would  confine 
the  patentee  to  a  mechanical  arrangement,  capable  of  avoidance  by 
infringers,  without  departing  from  a  co-ordination  of  parts  capable 
of  producing  the  same  electrical  and  mechanical  results  as  those 
sought  after  and  attained  by  Lindquist,  and  Magnet  H  was  urged  as 
an  effort  to  accomplish  exactly  this  result.  The  situation,  and  the 
nature  of  the  argument  is  summarized  by  the  subjoined  drawings: 
156  CO  JL— 38 
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Llndquiflt  744,773.  with  4  Pole  Pieces. 


Arrangement  of  Shnde  Coils  on  Magnet  H^ 
Top  of  Plunger. 
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Vertical  Section  of  Magnet  H. 

Construing  the  patent  favorably,  and  believing  (upon  evidence  then 
produced)  that  the  patentee  had  accomplished  a  broadly  novel  result 
by  new  and  ingenious  means,  this  court  affirmed  a  holding  that  the 
symmetrical  or  cylindrical  arrangement  covered  by  the  claims  and 
described  in  the  specification,  applied  to  magnetic  symmetry  rather 
than  to  physical  or  geometrical  relation.  No  such  phrase  as  "mag- 
netic symmetry"  is  to  be  found  in  the  patent.  It  is  a  creation  of  ex- 
pert witnesses,  and  was  adopted  by  the  court  as  meaning  that  "the 
net  pull  of  all  the  coils  must  be  constant  and  in  one  and  the  same 
straight  line;  and  this  line  must  be  coincident  with  the  axis  of  sym- 
metry of  the  core."  198  Fed.  118.  The  court  below  also  said  that 
any  arrangement  of  a  core  with  coils  and  pole  pieces  adjacent,  which 
results  in  a  "substantially  uniform  distribution  of  symmetrically 
balanced  magnetic  forces,"  would  constitute  magnetic  symmetry  and 
infringe.  198  Fed.  119.  This  emphasized  the  idea  of  equal  forces 
"balanced"  so  as  to  produce  a  fixed  point  of  application  of  force. 
Our  view  was  correctly  stated  by  Hand,  J.,  in  the  Cutler-Hammer 
Case  by  saying  that  we  held: 

'That  Lindqulst  was  the  inventor  of  a  mechanism  to  hold  the  armature 
against  the  magnet  without  noise  or  vibration  by  means  of  magnetic  forces 
constantly  applied  at  the  point  of  contact  without  shifting." 

If  the  symmetrical  arrangement  prescribed  by  the  claims  was  made 
referable  to  a  "straight  line  [of  pull]     *    ♦    *    coincident  with  the 

Digitized  by  VjOOQIC 


596  156  C.  C.  A.  REPORTS 

axis  of  symmetry  of  the  core,"  it  is  plain  that  by  the  use  of  Thom- 
son's shade  coils,  equidistant  from  the  axis  of  plunj^er.  Magnet  H 
obtained  a  fixed  point  of  pull  in  the  plunger  axis  line ;  that  puU  never 
shifted,  but  it  did  fluctuate  in  value,  as  does  the  form  of  Lindquist's 
device  (Fig.  7)  in  which  a  two-phase  current  is  derived,  by  an  inter- 
posed resistance,  from  a  single-phase. 

These  considerations  produced  the  finding  that  Magnet  H  infring- 
ed. In  reaching  that  success,  plaintiff,  through  its  expert,  deliberate- 
ly dropped  as  an  immaterial  error  the  construction  shown  in  Fig.  5 
of  the  patent,  because  that  shows  (without  explanatory  comment  in 
the  letter-press)  a  three-wire  system  with  an  arrangement  of  cur- 
rents certainly  productive  of  a  shifting  point  of  pull,  with  a  constant 
force  of  pull.  Such  a  resultant  could  never  be  "coincident  with  the 
axis  of  symmetry  of  the  core,"  or  of  any  reasonable  equivalent  to  a 
core.  To  save  the  patent,  this  disregard  of  what  seemed  not  vital  at  all 
events  was  allowed,  though  not  discussed  in  any  of  the  decisions 
enumerated.  Such  practical  excision  of  Fig.  5  is  obviously  neces- 
sary, if  the  doctrine  of  "magnetic  symmetry"  (as  recognized  in  204 
Fed.  277,  122  C.  C.  A.  475)  is  maintainable;  for  the  only  possible 
way  of  calling  all  the  embodiments  of  invention  pictured  and  describ- 
ed by  Lindquist,  "symmetrical"  is  to  refer  that  word  solely  to  the 
mechanical  or  geometrical  arrangement  of  poles  and  coils  aroimd  a 
central  axis,  which  is  the  very  thing  sought  to  be  avoided  by  "mag- 
netic symmetry." 

Upon  reconsideration  of  the  record  in  the  General  Electric  Case 
as  it  stood  prior  to  the  petition  for  supplementary  injunction,  we  are 
not  disposed  to  depart  from  the  decision  then  made;  but  if  this  were 
the  first  appeal,  and  all  the  testimony  had  been  adduced  on  final 
hearing,  we  should  unhesitatingly  hold  that  Lindquist's  invention 
was  accurately  described  in  the  claim  allowed  him  by  the  German 
Patent  Office,  which  is  definitely  and  unmistakably  restricted  to  me- 
chanical symmetry. 

The  additional  evidence  on  which  our  present  opinion  rests,  has 
been  already  summarized,  except  that  given  by  Lindquist  himself. 
From  him  we  learn  that  Ihlder's  magnet  (patent  No.  791,423)  was  not 
only  prior  in  time,  but  that  the  problem  set  Lindquist  (apparently  by 
the  common  employer  of  both  patentees)  was  to  study  Ihlder's  actu- 
al mechanism,  and  improve  it  The  improvement  consisted  in  chang- 
ing the  mode  of  construction,  by  producing  pole  pieces  and  contacts 
from  a  cylindrical  ribbon  roll  of  metal,  a  method  which  minimized  or 
avoided  what  is  called  "humming,"  but  treated  "chattering"  just  as  Ihl- 
der  did,  except  for  such  suggestions  as  those  of  Figs.  5  and  7} 

Upon  these  appeals  we  are  confronted  with  the  Cutler-Hammer 
magnet,  and  Magnets  A  to  G  of  the  General  Electric  Company,  and 
we  shall  first  consider  them  without  regard  to  the  new  proofs  above 

1  The  second  patent  in  snlt  (764,608)  needs  no  separate  mention.  Whlie  it 
describes  a  polygonal,  instead  of  cylindrical,  arrangement  of  parts,  the  differ- 
ence is  functionally  unimportant.  The  form  was  adopted  solely  to  cover  the 
ordinary  and  cheaper  laminated  construction;  and  since  the  patentee  clearly 
contemplated  a  regular  polygon,  capable  of  Inscription  in  a  circle,  ^'functional 
cylindricity"  of  arrangement  was  preserved. 
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adverted  to  and  adduced  on  the  petition  for  supplementary  injunc- 
tion.2 

It  IS  plain  (and  as  much  is  shown  by  the  opinions  of  the  trial 
courts)  that  in  order  to  bring  the  present  alleged  infringements  with- 
in condemnation,  we  must  considerably  enlarge  the  definition  or 
meaning  of  "magnetic  symmetry/'  deemed  sufficient  (if  not  final) 
when  the  patent  was  here  before;  and  we  are  now  introduced  to 
other  phrases  thought  to  picturesquely  describe  or  characterize  Lind- 
quist's  apparatus,  to  wit,  "fimctional  cylindricity"  and  the  "business 
end*'  of  any  given  magnet. 

The  conduct  of  this  litigation  emphasizes  the  danger  of  a  sort  of 
exposition  or  argument  by  no  means  uncommon  in  patent  causes. 
We  have  said  that  the  phrase  "magnetic  synunetry"^  cannot  be  dis- 
covered in  the  patent ;  nor  can  either  of  the  other  argumentative  ex- 
pressions above  set  forth.  "Functional  cylindricity"  appears  to  mean 
any  physical  arrangement  of  parts  even  approximately  productive  of 
a  result  most  conveniently  arrived  at  through  or  by  means  of  a  cylin- 
drical disposition  of  the  same;  while  the  "business  end"  of  a  mag- 
net is  "the  one  which  determines  whether  chattering  will  occur  or 
not."  Phrases  such  as  these,  if  used  or  accepted  without  great  reser- 
vation, are  apt  to  be  treated,  not  only  as  convenient  descriptions  of 
operation  or  method,  but  as  being  the  very  patent  itself;  and  it  is 
scarcely  figurative  to  say  that  plaintiff  measures  infringement  in  this 
case,  not  by  the  language  of  the  patent  nor  even  the  language  of  the 
courts,  but  by  the  asserted  applicability  of  phrases  invented  by  ex- 
perts.   Thus  we  are  informed  on  this  hearing  that : 

"Magnetic  symmetry  may  be  defined  as  sndi  a  distribution  of  tbe  magnetic 
fluxes  in  tbe  polar  faces  wbicli  are  in  contact  when  tlie  magnet  is  energized 
as  will  provide  out-of-step  pulls,  tbe  resultant  of  which  never  disappears  and 
Is  substantially  constant  in  direction  and  point  of  application." 

No  such  definition  of  magnetic  symmetry  has  ever  been  admitted 
by  this  court;  nor  (even  upon  the  evidence  formerly  before  us)  can 
it  be  discovered  in  the  patent.  It  requires  that  the  resultant  of  out- 
of-step  pulls  of  successively  acting  alternating  currents  "shall  never 
disappear";  but,  if  entire  disappearance  is  meant,  that  was  old.  It 
further  requires  constancy  in  direction  and  point  of  application.  This 
is  found  in  the  Lindquist  device  only  by  discarding  Fig.  5;  but  the 
present  definition  deliberately  explodes  the  theory  of  the  case  against 
Magnet  H  by  introducing  the  word  "substantially,"  which,  when  in- 
terpreted in  the  light  of  the  instruments  now  alleged  to  infringe,  must 
mean  any  arrangement  of  dephased  or  out-of-step  alternating  currents 
which  will  produce  a  commercially  successful  article.  Under  such  an 
interpretation  as  this  the  Lindquist  claims  would  read  directly  upon 
substantially  all  the  magnets  of  prior  art  referred  to  in  the  original 
record ;  e.  g.,  Scott's  and  most  of  Schuckert's. 

Even  if  the  meaning  and  scope  of  the  claims  in  suit  were  measured 
solely  by  the  former  opinion  of  this  court,  all  the  devices  now  called 

2  The  shape,  arrangement,  and  general  appearance  of  these  alleged  in- 
fvAngements  are  sufficiently  shown  in  235  Fed.  711  et  seq* 
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infringements'  arc  lacking  in  what  we  substantially  held  to  be  one  test 
of  infringement  under  the  Lindquist  patent,  to  wit,  a  central  pull; 
that  is,  a  pull  along  the  line  of  the  axis  of  mechanism.  It  was  because 
Scott  did  not  have  such  central  pull  that  his  patent  was  held  no  antici- 
pation. The  present  devices  have  no  central  pull,  for  the  same  mag- 
netic reason  that  Scott  had  none ;  and  to  hold  (as  has  been  done  in  the 
General  Electric  Case  on  supplementary  petition)  that  a  patent  did  not 
anticipate,  and  yet  declare  infringement  in  respect  of  a  device  built 
along  the  lines  of  the  nonanticipating  patent,  is  clearly  erroneous. 

But,  when  all  the  testimony  in  both  these  appeals  is  considered,  the 
propriety  of  rejecting  the  proposed  definition  of  magnetic  sjmwnetry 
is  much  emphasized,  for  plaintiff  now  relies  upon  the  disclosure  of 
Fig.  5  as  enough  to  cover  a  constant  pull  with  a  shifting  direction,  on 
Fig.  7  as  disclosing  a  pull  of  fixed  direction,  but  fluctuating  in  strength, 
and  on  the  rest  of  the  specification  as  covering  a  pull  fluctuating  neither 
in  strength  nor  direction,  and  fixed  at  the  mechanical  center  of  the  ap- 
paratus described  and  diagrammed.  It  was  this  last  form  of  magnet 
of  which  Schuckert  disclosed  the  theory,  Ihlder  reduced  it  to  practice, 
Lindquist  improved  on  Ihlder's  construction,  and  our  present  opinion 
is  that  he  did  nothing  more. 

All  the  disclosures  of  the  specifications  can  be  reconciled  or  harmo- 
nized only  upon  the  theory  of  physical  or  geometrical  symmetry.  This 
was  what  Lindquist  intended  when  (ut  supra)  he  pointed  out  that  in 
all  of  his  described  apparatus  "the  axes  of  the  coils  are  always  parallel 
to  and  symmetrically  disposed  around  the  axes  of  the  cylindrical  mag- 
net core."  This  statement  is  consonant  with  a  mechanically  cylindrical, 
circular,  or  regularly  polygonal  form  of  apparatus,  and  with  no  other 
sort ;  if  the  claims  are  referred  to  this  kind  of  symmetry  they  are  con- 
sistent with  the  specification ;  construed  in  any  other  way  they  are  not 

This  conclusion  covers  the  case,  except  for  the  motion  to  reopen  the 
General  Electric  Case. 

[2]  This  application  is  made  at  a  time  long  after  the  expiration  of 
the  term  at  which  our  decision  in  204  Fed.  277,  122  C.  C.  A.  475,  was 
rendered.  It  is  therefore  now  beyond  our  power  to  recall  the  mandate. 
Reynolds  v.  Manhattan  Trust  Co.,  109  Fed.  97,  48  C.  C.  A.  249; 
Waskey  v.  Hammer,  179  Fed.  273,  102  C.  C.  A.  629;  Watts  v.  Unione 
Austriaca,  239  Fed.  1023,  152  C.  C.  A.  667.  Since  the  lower  court  has 
entered  no  final  decree,  the  case  is  there  pending;  but  the  action  ot 
that  court  is  controlled  by  the  mandate  issued  by  us  on  appeal  from 
interlocutory  decree.  The  lower  court  can  now  do  nothing  but  exe- 
cute the  mandate.  In  re  Potts,  166  U.  S.  263,  17  Sup.  Ct  520,  41  L. 
Ed.  994.* 

It  follows  that  in  this  court  there  is  nothing  to  reopen — ^no  pending 
cause  in  which  the  newly  discovered  evidence  could  be  introduced. 

» I.  e.,  the  Cutler-Hammer  magnet  and  General  Electric  Magnets  A  to  G, 
inclusive. 

*  This  decision  resulted  from  and  disapproved  Potts  v.  Creager  (C.  C.)  71 
Fed.  574,  and  is  Inconsistent  with  the  language  of  Shipman,  J.  in  Be  Mar- 
quand,  57  Fed.  189,  6  C.  0.  A.  309.  Therefore  the  latter  case  can  no  longer 
be  held  authoritative. 
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There  is  such  a  cause  in  the  District  Court,  and  all  that  prevents  ap- 
plication to  the  discretion  of  that  court  for  leave  to  introduce  said 
evidence  is  our  mandate.  Where  a  case  was  actually  pending  on  ap- 
peal in  this  court,  and  similar  motion  was  made,  we  held  that  the  suit 
would  not  be  remitted  to  the  lower  court  for  such  purpose,  except  up- 
on the  request  of  that  court.  Cimiotti,  etc.,  Co.  v.  American,  etc.,  Co., 
99  Fed.  1003,  39  C.  C.  A.  677,  following  Roemer  v.  Simon,  91  U.  S. 
149,  23  L.  Ed.  267.  Even  though  no  cause  is  now  pending  here,  we 
'  think  that  substantially  similar  procedure  is  permissible  and  preferable. 
The  District  Court  cannot  open  the  interlocutory  decree  affirmed  by 
our  mandate;  but  it  can  exercise  its  discretion  and  form  its  own  judg- 
ment as  to  whether  such  reopening  and  taking  of  additional  testimony 
ought  to  be  permitted,  and  if  and  when  it  requests  leave  so  to  do  we 
can  grant  such  request. 

This  practice  attains  the  same  result  as  that  of  In  re  Gamewell  Co., 
73  Fed.  908,  20  C.  C.  A.  Ill,  and  Wagner  v.  Meccano,  235  Fed.  890, 
149  C.  C.  A.  202,  and  is  consistent  with  the  reported  practice  of  the  Su- 
preme Court.  Whether,  if  the  General  Electric  Case  proceed  to  final 
decree  (without  reopening)  and  an  appeal  from  that  decree  be  taken, 
the  interlocutory  decree  (although  heretofore  affirmed)  should  be  re- 
garded as  still  interlocutory  so  far  as  this  court  is  concerned,  is  a  mat- 
ter upon  which  no  opinion  need  be  now  expressed.  This  application 
may  be  now  made  in  the  lower  court,  where  in  some  shape  it  must 
always  be  made ;  for  the  motion  to  reopen  is  in  effect  an  application 
for  leave  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  review. 
It  is  enough  for  present  purposes  to  enter  an  order  authorizing  the 
District  Court  to  entertain  and  act  upon  the  application,  should  defend- 
ant prefer  the  same,  notwithstanding  the  issuance  and  filing  of  the 
mandate  hereinbefore  referred  to. 

Contemporaneously  with  the  entry  of  such  order  mandates  may  is- 
sue respectively  affirming,  with  costs,  the  decree  of  the  Southern  dis- 
trict, and  reversing,  with  costs,  so  much  of  the  decree  entered  in  the 
Northern  district  upon  petition  for  supplementary  injunction  as  de- 
clared Magnets  A  to  E  to  be  infringements.  The  appeal  of  the  plain- 
tiff, from  the  decree  of  the  Northern  district,  will  be  dismissed,  with- 
out costs. 
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(244  Fed.  172) 

EXCELSIOR  STEEL  FURNACE  CO.  v.  F.  MEYER  &  BRO.  CO. 

(Circuit  Ourt   of  Appeals,    Seyenth   Circuit.     April   10,   1017.     Rehearing 

Denied  May  17,  1917.) 

No.  2419. 

Patents  ^=».^28 — Vaxiditt  and  Infringement — Hot-Aib  PiPEfl. 

The  Scherer  patent,  No.  724,210,  for  hot-air  pipes  haying  double  walls, 
claims  1  and  2,  covering  the  telescopic  adjustment  of  the  sections,  are 
yoid  for  prior  public  use  by  another,  (^alms  3,  4,  and  5  dlsdose  Invention 
and  are  valid ;  also  held  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Southern  District  of  Illinois. 

Suit  in  equity  by  the  Excelsior  Steel  Furnace  Company  against  the 
F.  Meyer  &  Bro.  Company.  Decree  for  defendant,  and  complainant 
appeals.    Reversed. 

Benjamin  T.  Roodhouse,  of  Chicago,  111.,  for  appellant 
Winslow  Evans,  of  Peoria,  111.,  for  appellee. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
District  Court  dismissing,  for  want  of  equity,  a  bill  brought  to  restrain 
the  allied  infringement  of  all  the  claims  of  letters  patent  No.  724,210, 
for  hot-air  pipes,  issued  March  31,  1903,  to  appellant,  as  assignee  of 
Albert  G.  Scherer,  upon  an  application  filed  April  19,  1900. 

The  patent  relates  to  the  construction  of  double  wall  hot-air  pipes 
used  to  conduct  and  distribute  hot  air  from  the  furnace  to  various 
parts  of  the  house  or  building.  Double  wall  pipes  held  in  spaced  re- 
lation, so  as  to  provide  between  the  outer  and  inner  wall  a  narrow 
air  chamber  serving  as  an  insulator  to  prevent  both  radiation  of  the 
heat  as  it  is  conveyed  and  its  direct  transmission  to  and  overheating 
of  the  outer  pipe,  with  the  consequent  danger  of  fire,  are  found  in  the 
art  prior  to  the  patent  in  suit.  What  is  claimed  as  new  and  useful  in 
the  invention  is :  First,  the  means  of  telescopically  adjusting  the  sec- 
tions of  the  pipe  to  conform  to  any  of  the  manifold  lengths  that  may  be 
required  in  the  installation  of  such  pipe,  without  the  expense  and  the 
trouble  of  having  sections  manufactured  or  cut  to  the  exact  size  de- 
sired; second,  an  inwardly  turned  bend  or  crimp  in  the  comers, 
which  makes  it  possible  for  the  walls  of  the  inner  pipes  to  be  pressed 
bodily  inwards  by  reason  of  their  yielding  character  while  the  fitting  is 
effected. 

Claims  1  and  2  cover  the  telescopic  adjustment;  claims  3,  4,  and  5, 
the  inwardly  turned  comer  or  crimp.  These  latter  claims  read  as 
follows : 

3.  A  flat-sided  sheet-metal  pipe-section,  having  its  comers  formed  with  in- 
wardly turned  compressible  bends,  whereby  the  flat  sides  of  the  pipe  are  in- 
wardly yielding. 

4.  As  a  means  for  Jointing  telescoplcaUy  sheet-metal  pipe-sectiona,  the  com- 
bination of  two  such  sections  composed  of  flat  walls  meeting  each  other  at 
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angles,  the  inner  pipe  having  its  comers  formed  with  inwardly-turned  com- 
pressible bends. 

5.  A  flat-sided  section  for  hot-air  stacks,  consisting  of  inner  and  outer  walls 
or  pipes  and  a  ccmnecting  diaphragm,  the  comers  of  said  pipes  being  formed 
with  inwardly-turned  compressible  bends. 

Claims  1  and  2  must  be  held  void,  because  the  evidence  clearly  and 
satisfactorily  shows  that  pipes  embodying  the  invention  claimed  therein 
were  sold  by  the  defendant  prior  to  the  filing  of  the  application  for 
the  patent  in  suit.  The  defendant's  manager,  superintendent,  fore- 
man, and  salesman  all  testify  to  the  use  prior  to  1898  of  a  double  wall, 
telescopically  adjustable  pipe;  and  there  was  introduced  in  evidence 
a  section  of  pipe  which  was  testified  to  by  them  to  be  the  original  one 
made  in  1896-97  by  the  superintendent  and  preserved  by  him.  Two 
of  the  witnesses,  the  manager  and  the  foreman,  recalled  that  some 
of  the  first  work  given  to  an  apprentice  who  came  to  the  firm  in  1898 
was  upon  sections  of  this  style  of  pipe,  and  that  this  sort  of  work  had 
been  done  at  the  factory  at  least  one  year  before  that  time.  Their  tes- 
timony is  strengthened  and  corroborated  by  that  of  the  apprentice. 
The  superintendent  remembered  that  he  made  and  designed  the  de- 
vice oflFered  in  evidence  in  the  winter  of  1896-97,  after  an  order  for 
pipe  with  a  slip  joint — ^that  is,  a  pipe  telescopically  adjustable — ^had 
been  taken  by  defendant's  salesman,  who  was  identified  as  having  sent 
in  the  first  order  by  both  the  superintendent  and  foreman.  He  testified 
that  at  least  three  years  before  1900,  when  he  left  the  employ  of  the 
defendant  company,  he  took  an  order  for  a  slip  joint  pipe  from  a 
dealer  who  was  trying  to  please  a  lady ;  that  he  had  talked  with  her, 
and  she  had  impressed  herself  upon  his  memory  by  reason  of  her  ex- 
traordinary meticulosity. 

Intrinsically,  there  is  nothing  in  this  evidence  that  is  improbable  or 
open  to  suspicion  or  doubt.  Although  naturally,  as  to  these  matters, 
which  occurred  over  18  years  ago,  the  evidence  in  some  respects  is 
lacking  in  detail  and  explicitness,  it  is  on  the  whole  cumulative,  cor- 
roborative, and  consistent.  The  two  devastating  fires  that  destroyed 
the  defendant's  factory  satisfactorily  account  for  the  failure  of  the 
defendant  to  produce  the  records  of  the  occasional  sales  of  such  pipe 
alleged  to  have  been  made  by  it  prior  to  1900,  and  the  preservation  of 
the  original  pipe  sections  is  satisfactorily  explained  by  the  testimony 
that  the  fires  did  not  reach  the  place  where  they  were  kept.  The  trial 
judge  found  the  witnesses  to  be  men  of  character  and  standing,  and 
their  testimony  entirely  credible.  We  cannot  say  that  he  erred  in  ex- 
pressly finding  that  the  proof  established  the  prior  use  beyond  a  rea- 
sonable doubt. 

The  evidence  does  not,  however,  establish  the  prior  public  use  of  in- 
wardly-turned compressible  bends,  whereby  the  sides  of  the  pipe  are 
inwardly  yielding.  Although  the  defendant's  manager,  superintend- 
ent, foreman,  and  apprentice  all  testified  that  it  was  about  1898  when 
the  defendant  first  began  to  make  this  pipe  with  a  short  crimp  in  the 
upper  comers  of  the  pipe  section,  it  does  not  appear  that  such  a  crimp 
could  perform  the  peculiar  function  of  the  longer  crimp  in  the  patented 
structure.    None  of  the  defendant's  witnesses  were  able  to  fix  definitely 
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the  date  of  the  first  use  by  that  company  of  inwardly-turned  bends  ex- 
tending down  practically  the  whole  length  of  the  section. 

The  use  of  the  inwardly-turned  bend  or  crimp  in  the  patented  struc- 
ture is  more  than  an  ordinary  mechanical  expedient  to  reduce  the  size 
of  the  inner  telescopic  member,  and  thus  to  enable  the  same  size  pipe 
to  be  used  for  both  the  entering  and  the  entered  telescopic  walls.  A 
crimp  for  that  purpose  is  found  in  prior  patents  in  the  closely  allied 
art  of  stovepipes.  In  Scherer's  device,  however,  the  crimp  also  en- 
ables the  telescopic  fitting  to  be  more  readily  effected,  by  making  the 
walls  of  the  inner  pipe  yielding,  and  thus  capable  of  being  temporarily 
pressed  bodily  inwards  without  injury  to  the  walls  or  change  in  the 
spaced  relation  of  the  outer  and  inner  walls. 

This  function  of  the  crimp  is  of  peculiar  significance  and  value  in 
the  art  to  which  Scherer  contributed.  Double  wall  hot-air  pipe  is  imi- 
formly  made  rectangular  in  shape  in  order  that  it  may  be  installed 
between  the  studding  in  the  walls  of  buildings.  While  round  pipe, 
such  as  stovepipe,  by  reason  of  it*  form,  can  resist  considerable  com- 
pression, rectangular  pipe  is  weaker  and  more  liable  to  lose  the  regu- 
larity of  its  form,  and  to  become  permanently  bent  in  when  subjected 
to  compressive  force.  For  this  reason  spacers  are  usually  employed, 
if  not  required,  with  flat  pipe,  when  the  crimp  or  inwardly-turned 
comer  is  not  utilized  in  order  to  insure  effective  insulation. 

In  view  of  the  peculiar  utility  of  the  crimp  on  Scherer's  structure, 
the  Patent  Office  was  fully  warranted  in  allowing  claims  3,  4,  and  5. 
Defendant's  device  has  the  same  crimp,  with  the  same  purpose  and 
effect.    Infringement  is  clearly  established. 

The  decree  must  be  reversed  as  to  claims  3,  4,  and  S,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  the  views  herein 
expressed. 


(244  Fed.  174) 

UNIVERSAL  DRAFT  GEAR  ATTACHMENT  CO.  v.  BUCKEYE  STEEL 

CASTINGS  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     August  1,  1917.) 

No.  2»21. 

1.  Patents  ^=5>328 — Infbinoemsnt — Cab  Coupler. 

The  Brown  patent,  No.  781,127,  for  a  car  coupler,  held  not  infringed. 

2.  Patents  ^=:»328 — Validity  and  Invention — Cab  Coupleb. 

The  Jackson  patent,  No.  946,(503,  for  a  car  coupler,  held  void  for  lack 
of  Invention  In  view  of  the  prior  art. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern EHvision  of  the  Southern  District  of  Ohio ;  John  E.  Sater,  Judge. 

Suit  in  equity  by  the  Universal  Draft  Gear  Attachment  Company 
against  the  Buckeye  Steel  Castings  Company.  Decree  for  defendant, 
and  complainant  appeals.    Affirmed. 

Louis  K.  Gillson,  of  Chicago,  111.,  for  appellant 
A.  W.  Bright,  of  Washington,  D.  C,  and  John  P.  Bartlett,  of  New 
York  City,  for  appellee. 

^ss>FoT  other  cases  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  Xndeicet 
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Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  This  is  a  suit  for  infringement  of  two  patents 
upon  car  coupling  apparatus.  The  appellant  alleged  infringement  of 
claim  3  of  the  Brown  patent,  No.  781,127,  of  January  31,  1905,  and 
claim  2  of  the  Jackson  patent.  No.  946,603,  of  January  18,  1910. 
These  claims  are  in  the  margin.^  The  district  court  found  no  in- 
fringement, and  dismissed  the  bill. 

[1]  A  car  coupler  is  a  familiar  apparatus.  Every  structure  involved 
in  this  case  is  simple  and  clear.  The  art  is  extremely  crowded,  and 
the  steps  taken  by  the  patentees  were,  at  the  best,  limited.  The  case  in- 
volves no  new  or  doubtful  questions  of  law,  but  only  the  application 
of  common  rules.  We  see  no  object  in  elaborated  descriptions  or  ex- 
tensive discussion,  and  we  think  a  mere  statement  of  our  conclusions 
will  be  sufficient.  Claim  3  of  the  Brown  patent  calls,  among  others, 
for  two  distinct  and  independent  elements.  It  specifies  that  the  coupler- 
head  and  the  spring-casing  shall  be  "detachably  connected,"  and  that 
the  bar  or  key  which  connects  the  casing  and  the  draft-irons  shall 
"also  lock"  this  detachable  connection.  Here  are  two  distinct  func- 
tions, engaging  two  parts  and  locking  the  engagement.  The  connec- 
tion between  coupler  and  casing  is  by  a  bayonet  joint,  and  when  this 
engagement  has  been  completed  by  partial  rotation  of  the  inserted 
member,  the  joint  resists  a  blow  or  a  pull.  The  only  trouble  is  that 
there  may  be  accidental  turning  of  one  in  the  other,  whereby  the  ef- 
fective engagement  will  be  broken.  The  bar,  by  passing  through  slots 
in  both  parts,  locks  against  inadvertent  rotation.  The  bar  cannot  be 
the  contemplated  means  of  connection,  because  one  of  the  slots  is  open- 
ended,  and  if  it  were  not  for  the  bayonet  joint,  the  coupler  and  cas- 
ing would  pull  apart.  In  the  defendant's  form,  there  is  no  detachable 
engagement,  save  as  any  two  parts  which  are  bolted  together  are 
detachably  engaged  while  the  bolt  is  in  position.  Neither  is  there  any 
lock,  save  as  parts  capable  of  detachable  engagement  may  be  con- 
sidered locked  together  while  they  are  engaged.  Defendant  has  a 
single  bolt  passing  through  those  parts  of  the  draft-irons  and  the 
coupler-head  and  the  casing  which  lie  in  the  same  transverse  plane. 
We  are  satisfied  that  this  bolt  cannot  be  considered  both  the  detachable 
connection  and  the  lock  of  the  Brown  patent.     We  might  find  the 

1  Claim  3  of  the  Brown  patent:  In  a  combined  coupling  and  draft  mechan- 
ism, the  combination  of  a  shell  or  casing  containing  the  sp'ring  or  tension 
medbanlsm,  a  coupling-head  detachably  connected  with  said  shell,  and  a  bar 
connecting  the  said  shell  with  the  draft-irons,  the  said  bar  also  locking  the 
coupling-head  to  said  shell,  substantially  as  described. 

Claim  2  of  the  Jackson  patent:  In  combination  with  a  draft  rigging  having 
transverse  follower  plates,  of  a  coupler  yoke  in  the  form  of  an  elongated  loop 
with  paraUel  sides  that  embraces  and  rests  on  the  foUower  plates  and  with 
transverse  stops  adapted  to  contact  with  the  several  follower  plates,  a  pair 
of  side  wings  parallel  to  the  plane  of  the  loop  extending  from  the  forward  end 
of  the  yoke  having  transversely  crowned  inner  faces,  a  coupler  having  an  inner 
end  lying  between  and  rocking  on  the  side  walls,  and  a  horizontal  key  passing 
through  the  wings  and  loosely  engaging  a  slot  through  the  inner  end  of  the 
^.-oupler. 
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detachable  connection  or  we  might  find  the  lock,  but  we  cannot  find 
both,  except  in  the  sense  that  one  is  always  the  other ;  and  the  claim 
is  not  entitled  to  a  breadth  of  construction  reaching  that  situation. 

[2]  It  is  practically  conceded — at  least,  it  is  clear — ^that  daim  2  of 
the  Jackson  patent  recites  a  combination  which  is  identical  with  earlier 
combinations,  unless  for  the  provision  that  the  side  wings  should  have 
"transversely  crowned  inner  faces."  The  coupler  shank  passed  back 
between  the  sides  of  a  yoke  or  inclosing  structure.  It  could  not  be 
closely  held  therein  because  it  must  rock  laterally  when  the  train  went 
around  a  curve.  Accordingly,  the  side  faces  of  this  yoke  were  pro- 
vided with  inwardly  and  laterally  projecting  crowns  or  convexities 
which  made  contact  with  the  sides  of  the  coupler  shank  opposite  to 
each  other.  The  result  was  that  the  coupler  shank  would  rock  one 
way  or  the  other,  resting  upon  one  of  these  points,  and  space  was 
thereby  provided  for  the  forward  part  and  the  rear  part  of  liie  shank 
to  move  laterally  and  oppositely.  We  see  no  possibility  of  attribut- 
ing to  this  expedient  the  merit  of  invention.  The  old  corresponding 
open-ended  frames  or  casings  had  always  been  provided  with  flaring 
mouths  to  allow  for  this  rocking  by  all  kinds  of  coupler  shanks,  and 
even  by  the  old  style  links.  Of  course,  if  the  shank  was  so  hung  that 
its  rear  part  moved  laterally  in  the  opposite  direction  from  the  lateral 
motion  of  its  forward  part,  space  must  be  given  in  which  the  rear 
part  could  move;  and  to  provide  this  space  was  what  Jackson  did. 
The  involved'  language  of  the  claim  does  not  raise  to  a  higher  power 
that  ordinary  degree  of  mechanical  skill  which  alone  is  involved. 

The  decree  below  is  affirmed. 


(244  Fed.  176) 

HOBBS  PATENT  CO.  v.  ATLAS  SPECIAI/TT  BiFG.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Cnrcuit     AprU  10,  1917.) 

No.  2440. 

Patents  ^=»328 — ^VALiDrrr — Priob  Use — Coveb  fob  Radiator. 

The  Hobbs  patent,  No.  901,61t(,  for  an  insulating  cover  for  automobile 
radiator  and  hood,  held  void  for  prior  public  use  by  others. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  the  Hobbs  Patent  Company  against  the  Adas 
Specialty  Manufacturing  Company.  Decree  for  defendant,  and  com- 
plainant appeals.    Affirmed. 

George  L.  Wilkinson,  of  Chicago,  111.,  for  appellant. 
Frank  T.  Brown  and  Arthur  L.  Sprinkle,  both  of  Chicago,  111.,  for 
appellee. 
Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

MACK,  Circuit  Judge.  This  appeal  is  taken  from  the  decree  of  Ae 
District  Court,  holding  Hobbs  patent,  No.  901,616,  granted  October  20, 

^=»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  DisesU  ft  Indexes 
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1908,  upon  an  application  filed  February  14,  1908,  void  for  want  of 
patentable  novelty. 

The  patent  in  suit  is  for  a  heat-insulating  cover  for  the  hood  and 
radiator  of  an  automobile.  The  cover  has  flaps  extending  across  the 
outer  front  surface  of  the  radiator.  These  may  be  fastened  together 
when  the  engine  is  not  rtmning.  They  may  also  be  flung  back  when 
the  machine  is  in  motion,  to  allow  the  heat  to  radiate,  and  to  prevent 
the  boiling  of  the  water  in  the  radiator. 

A  careful  reading  of  th«  record  but  confirms  the  view,  expressed  at 
the  oral  argument,  that  the  evidence  clearly  and  convincingly  estab- 
lishes the  defense  of  prior  use.  Covers  substantially  like  the  patented 
devices  and  made  by  others  are  shown  to  have  been  in  use  at  least  a 
year  prior  to  Hobbs'  reduction  to  practice.  His  earliest  established 
date  is  that  of  the  filing  of  the  application. 

A  brief  statement  of  some  of  the  evidence  will  suffice.  C.  P.  Kim- 
ball &  Co.,  of  Chicago,  at  one  time  made  a  radiator  cover  for  J.  M. 
Harris,  then  of  Chicago.  A  book  kept  by  the  repair  department  of 
the  Kimball  Company,  in  which  the  labor  cost  of  various  items  was 
recorded,  shows,  under  the  account  of  J.  M.  Harris,  "Cover  for 
radiator,  $2.50."  From  the  number  pf  the  account  and  the  dates  ap- 
pearing in  the  book,  it  is  clear  that  this  work  was  done  in  1905.  The 
entry  was  identified  by  the  carriage  trimmer  who  made  the  cover,  and 
who  has  now  become  the  superintendent  of  the  repair  department,  by 
the  foreman  who  made  the  entry,  and  by  the  then  superintendent  of 
the  repair  department,  who  placed  at  the  time  a  notation  thereon.  The 
only  possible  question  is  whether  this  Harris  cover  was  merely  a  plain 
piece  of  material  fitting  over  the  front  of  the  radiator  and  attached 
thereto  by  cotter  pins,  or  whether  it  extended  over  the  entire  radiator 
and  had  an  adjustable  curtain  in  front.  A  price  list  book  kept  by  the 
trimmer  gives  the  labor  cost  for  a  cover,  which  is  there  termed  "a 
cooler  cover  with  roll-up  curtains,"  as  $2.50.  The  labor  involved  in 
making  a  cover  with  an  adjustable  front  curtain  was  greater,  and  the 
cost  appreciably  higher,  than  that  of  a  cover  consisting  of  a  plain  piece 
of  pantasote  fitted  over  and  attached  to  the  front  of  the  radiator.  Both 
the  trimmer  and  the  foreman  unhesitatingly  testified,  from  the  labor 
charge  made,  that  the  Harris  cover  was  such  a  radiator  cover  with  an 
adjustable  front  curtain,  similar  to  one  made  up  for  the  purposes  of 
the  trial  and  introduced  as  an  exhibit.  Nothing  in  their  testimony  or 
in  the  record  tends  to  cast  doubt  on  the  reliability  of  the  inferences 
which  these  witnesses,  having  personal  knowledge  of  the  business, 
drew  from  this  cost  item. 

Their  independent  recollection,  so  far  as  they  had  any,  is  that  Kim- 
ball &  Co.  manufactured  these  accessories  before  1908.  The  carriage 
trimmer  was  almost  positive  that  he  had  made  a  radiator  cover  with  an 
adjustable  front  curtain  in  1904.  Another  employe  testified  that  the 
company  was  making  covers  of  this  type  when  he  entered  its  employ  in 
March,  1907.  The  testimony  of  all  four  of  the  witnesses  is  straight- 
forward and  unimpeached.  They  are  old,  respectable,  and  trustworthy 
employes  of  the  Kimball  Company,  and  on  the  record  are  entirely  dis- 
interested. 
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While  search  might  have  been  instituted  in  New  York,  whither  Har- 
ris had  moved,  for  him  or  for  the  cover,  yet  in  view  of  the  undisputed 
testimony  that  the  Hfe  of  such  a  cover  is  four  or  five  years,  the  failure 
to  produce  the  original  cover  or  to  account  for  its  absence  does  not  ma- 
terially weaken  this  defense.  The  destruction  of  Kimball's  oflBce  books 
in  a  disastrous  fire  a  few  years  before  the  hearing  prevented  the  of- 
fering of  any  additional  evidence  that  they  might  have  furnished  as 
to  the  character  or  selling  price  of  the  Harris  cover. 

The  only  feature  of  the  patented  cover  that  this  Harris  cover  does 
not  anticipate  is  that  part  which  extends  over  the  hood.  There  is  some 
evidence  that  the  Kimball  Company  was  also  making  hood  covers  be- 
fore 1908.  But,  rejecting  that  evidence  as  insufficient,  and  assuming 
that  some  invention  over  the  use  of  lap  robes  is  involved  in  Hobbs*^ 
'•tailored  to  fit"  hood  cover,  the  Hobbs'  patent  is  invalidated  by  rea- 
son of  the  prior  use  of  such  a  cover  by  the  Chicago  Carriage  &  Trim- 
ming Company.  The  books  of  that  company  conclusively  establish 
that  such  a  cover  for  an  automobile  hood  was  made  for  a  customer  on 
November  13,  1907.  There  is  other  evidence  in  the  record  of  a  prior 
use,  which,  however,  we  deem  it  unnecessary  to  comment  upon. 

Decree  affirmed. 
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(244  Fed.  321) 

TAYLOR  et  aL  v.  UNITED  STATES. 

(Circalt  Court  of  Appeals,  Fourth  Circuit.    July  28,  1917.) 

No.  1512. 

1.  CBimNAi.  Law  «=»1156(1) — Consideration  of  Ebbob — Refusal  of  Tbial 

Court  to  Gbant  New  Trlal. 

Though  the  Circuit  Court  of  Appeals  will  not  entertain  a  writ  of  error 
in  a  criminal  case  where  the  trial  court,  in  its  discretion,  refuses  to  grant 
new  trial,  nevertheless,  in  a  prosecution  for  conspiring  to  violate  the  laws 
of  the  United  States  by  returning  another  to  the  condition  of  peonage, 
where  it  is  apparent  on  the  face  of  the  record  that  error  has  been  com- 
mitted determinative  of  the  questions  involved,  the  court  will  consider 
the  same  on  error  though  the  trial  court  refused  to  grant  new  trial. 

2.  Slaves  ^==>24 — Statute — "Peonage.** 

"Peonage,"  within  Pen.  Code  1909,  §  269  (Act  March  4,  1909,  c  321,  35 
Stat.  1142  [Comp.  St.  1916,  §  10442]),  providing  that  whoever  holds,  re- 
turns, or  aids  in  the  arrest  or  return  of  any  person  to  a  condition  of  peon- 
age shall  be  fined  or  imprisoned,  is  a  status  or  condition  of  compulsory 
service  based  on  the  indebtedness  of  the  peon  to  the  master. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Peonage.l 

8.  Slaves  €=>24 — Returning  to  Condition  of  Peonage — Statute. 

Where  defendant  employed  a  servant  for  a  year  at  $10  a  month,  and 
independently  loaned  him  $13  to  enable  him  to  get  married,  and  the 
servant,  on  discovering  that  he  could  not  live  on  his  wage,  left  the  em- 
ployment, and  defendant,  having  initiated  a  prosecution  against  him 
under  state  law  for  so  doing,  declined  to  release  the  servant  unless  the 
latter  paid  up  all  he  owed  him,  together  with  $25  additional  for  dam- 
ages, and  the  servant  paid,  but  defendant  later  procured  his  arrest  on  a 
magistrate's  warrant,  the  servant  being  forced  to  work  in  the  chain  gang, 
neither  defendant  nor  the  magistrate  placed  the  servant  in  a  condition  of 
peonage  to  warrant  their  conviction  of  the  offense  of  so  placing  him  in 
violation  of  Pen.  Code  1909,  §  269,  the  servant  never  having  been  in  a 
condition  of  peonage. 

4,  Conspiracy  «=»28 — Returning  Servant  to  Condition  of  Peonage — Stat- 

ute. 

The  act  of  a  master  and  a  magistrate  in  conspiring  to  put  the  master's 
servant  in  a  condition  of  involuntary  servitude  through  a  prosecution  for 
breach  of  his  contract  of  employment,  in  order  to  require  him  to  perform 
his  contract  to  work  one  year  for  the  master,  was  insufficient  to  warrant 
a  conviction,  even  if  their  conduct  resulted  in  placing  the  servant  in  in- 
voluntary service,  under  Crim.  Code  1909,  §  37  (Comp.  St.  1916,  §  10,201), 
denouncing  the  ofTense  of  conspiring  to  commit  an  oflfense  against  the 
United  States,  for  having  conspired  to  violate  section  269,  providing  that 
whoever  returns  any  person  to  a  condition  of  peonage  shall  be  fined,  etc.. 
the  servant  never  having  been  in  such  condition,  so  that  his  master  and 
the  magistrate  could  not  return  him  to  it. 

5.  Slaves  ^=»24 — Statute — ^"Peonage" — "Debt." 

One  cannot  be  deemed  guilty  of  peonage  where  he  has  held  another 
in  involuntary  servitude  to  compel  such  other  to  comply  with  an  agree- 
ment to  work  for  a  certain  term,  since  an  obligation  to  work  cann«t  be 
reasonably  construed  to  mean  a  "debt"  as  contemplated  by  the  peonage 
statute  (Pen.  Code  1909,  §  269). 

[Ed.  Note.—For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Debt.l 

^=»For  otber  cases  Bca  same  tofilc  ft  KEY-NUMBER  In  all  Key-Numbered  Dixests  ft  Indexes 
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6.  CoNSPiiLAGT  «=5>28— Return  to  Condition  or  Peonage — Statitt*. 

To  sustain  a  conviction  of  conspiracy  to  return  a  servant  to  a  con- 
dition of  peonage,  it  must  appear  that  defendants  unlawfully  conspired  to 
return  the  servant  to  a  condition  of  peonage  as  contemplated  by  Pen. 
Ckxie  1909,  §  269. 

7.  CoNSPiBACY  «=»2S— Violation  of  Peonage  Act. 

Though  a  magistrate,  by  some  agreement,  express  or  implied,  with  the 
master  of  a  servant  being  prosecuted  before  him  under  state  law  for 
breach  of  his  contract  of  employment,  at  the  time  that  the  servant  was 
convicted,  had  i)ermitted  the  master  to  take  him  into  custody,  and  thus 
require  him  to  work  long  enough  to  perform  his  contract  of  employment, 
the  magistrate  would  not  thereby  have  rendered  himself  liable  to  cwivic- 
tion  on  the  charge  of  conspiracy  to  violate  the  peonage  statute  (Pen,  Code 
1909,  S  269),  where  at  the  time  the  servant  had  paid  the  master  all  the 
money  he  owed  him. 

Woods,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston ;  Henry  A.  Middleton  Smith, 
Judge. 

J.  G.  Taylor  and  loor  Hayes  were  convicted  of  an  offense,  and  they 
bring  error.    Reversed. 

Arthur  R.  Young,  of  Charleston,  S.  C.  (Hagood,  Rivers  &  Young, 
of  Charleston,  S.  C,  and  E.  L.  Asbill,  of  Leesville,  S.  C,  on  the  brief), 
for  plaintiffs  in  error. 

Francis  H.  Weston,  U.  S.  Atty.,  of  Columbia,  S.  C.  (J.  Waties  War- 
ing, Asst.  U.  S.  Atty.,  of  Charleston,  S.  C,  on  the  brief),  for  the 
United  States. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge,  The  defendants  were  indicted  in  the 
District  Court  of  the  United  States  for  the  Eastern  District  of  South 
Carolina  charged  with  a  violation  of  sections  37  and  269  of  the  Penal 
Code  of  1909.    The  sections  in  question  are  in  the  following  language : 

"37.  If  two  or  more  persons  conspire  either  to  commit  any  offense  against 
the  United  States,  or  to  defraud  the  United  States  in  any  manner  or  for  any 
purpose,  and  one  or  more  of  such  parties  do  any  act  to  effect  the  object  of 
the  conspiracy,  each  of  the  parties  to  such  conspiracy  shall  be  tlned  not  more 
than  ten  thousand  dollars,  or  imprisoned  not  more  than  two  years,  or  both." 

**269.  Whoever  holds,  arrests,  returns,  or  causes  to  be  held,  arrested,  or  re- 
turned, or  in  any  manner  aids  in  the  arrest  or  return  of  any  person  to  a  condi- 
tion of  peonage,  shall  be  fined  not  more  than  five  thousand  dollars,  or  im- 
prisoned not  more  than  five  years,  or  both." 

The  first  indictment  contains  three  counts,  charging  the  defendants, 
Taylor  and  Hayes,  with  conspiring  to  return  Cook  to  a  condition  of 
peonage.  The  second  indictment  contains  three  counts,  in  which  the 
defendant  Hayes  is  charged  with  violating  section  269  of  the  Criminal 
Code,  to  wit,  causing  Cook  to  be  arrested  for  the  purpose  of  placing 
him  in  a  condition  of  peonage.  THe  third  indictment  also  contains  three 
counts,  charging  the  defendant  Taylor  with  having  Cook  arrested  with 
felonious  intent,  for  the  purpose  of  placing  Cook  in  a  condition  of 
peonage ;  that  is,  compelling  him  to  work  and  labor  for  Taylor  in  car- 

4iz=>For  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Dicesta  &  Indexes 
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rying  out  a  certain  pretended  contract.    These  indictments  were  con- 
solidated at  the  time  the  defendants  were  placed  upon  trial. 

Evidence  was  introduced  to  the  effect  that  Willie  Cook,  a  young 
white  man,  about  22  years  of  age,  in  the  latter  part  of  December,  1915, 
entered  into  an  agreement  with  J.  G.  Taylor  as  laborer  upon  his  farm 
during  the  year  1916>  and  was  to  receive  as  compensation  therefor  $10 
per  month  and  a  house  in  which  to  live.  Under  this  agreement  Cook 
moved  on  the  plantation  of  Taylor  the  latter  part  of  1915,  where  he  re- 
mained until  the  last  of  February,  1916,  at  which  time  he  left  Taylor 
and  went  to  the  home  of  his  father-in-law.  Shortly  thereafter  Cook, 
acccMnpanied  by  his  father-in-law,  returned  to  the  home  of  Taylor  with 
a  view  of  securing  his  release  from  any  further  obligation  on  his  con- 
tract, upon  the  ground  that  he  found  it  impossible  for  himself  and 
wife  to  live  on  the  wages  which  Taylor  had  agreed  to  pay  him.  Cook 
and  his  father-in-law  testified  that  they  urged  this  view  of  the  case  to 
Taylor,  and  insisted  that  he  relieve  Cook  of  any  further  obligation  un- 
der the  contract.  Taylor  declined  to  grant  tiiis  request  unless  he  wa5 
paid  all  that  Cook  owed  him,  together  with  $25  additional  for  dam- 
ages. It  was  shown  that  Cook,  independent  of  the  contract  to  work, 
owed  Taylor  $13.  The  learned  judge  who  heard  this  case,  referring 
to  this  phase  of  the  testimony,  said : 

"According  to  the  testimony,  Taylor  had»  prior  to  Cook's  making  the  con- 
tract for  service,  loaned  Cook  some  thirteen  dollars  (but  wholly  independent 
of  the  contract),  Cook  stating  he  desired  to  get  it  in  order  to  get  married.** 

Cook  was  unable  to  reach  an  agreement  with  Taylor  and  returned 
to  the  home  of  his  father-in-law.  Taylor  then  conferred  with  the  de- 
fendant Hayes,  who  was  a  magistrate,  and  instituted  a  prosecution 
against  Cook  for  failing  to  work  under  his  contract.  Thereupon 
Hayes  wrote  the  father-in-law  of  Cook,  who,  accompanied  by  Cook, 
went  to  see  Hayes.  At  that  time  Hayes  told  them  that  Taylor  must  be 
satisfied  before  he  could  do  anything,  and  unless  the  matter  was  ad- 
justed with  Taylor  that  he  would  at  once  proceed  with  the  prosecution. 
Cook  and  his  father-in-law  then  went  to  see  Taylor,  who  again  refused 
to  allow  him  to  stop  working,  and  the  defendant  Hayes  said  to  Cook 
that  he  must  work  for  Taylor  or  go  on  the  chain  gang.  Accordingly, 
a  warrant  was  sworn  out  by  Taylor  against  Cook,  whereupon  the  de- 
fendant and  his  constable  went  to  the  house  where  Cook  was  residing, 
to  execute  the  same.  Finally  an  agreement  was  reached  by  which 
Cook  was  to  plead  guilty  and  pay  the  sum  of  $25,  which  was  to  end  the 
matter.  Cook  entered  a  plea  of  guilty,  and  Hayes  was  paid  $25.  Cook 
and  his  father-in-law  departed,  thinking  the  matter  was  ended.  How- 
ever, a  few  days  afterwards  Hayes,  under  pressure  from  Taylor,  is- 
sued a  second  warant  for  Cook.  An  interview  followed  between  Cook, 
his  father-in-law,  and  Hayes,  in  which  Hayes  said  that  Taylor  had 
required  him  to  prosecute  under  the  contract,  and  that  Cook  must 
either  work  for  Taylor  or  work  on  the  chain  gang  for  the  rest  of  the 
year.  Cook  was  tried  under  this  warrant,  sent  to  the  chain  gang,  put 
in  shackles,  fined,  and  required  to  work  for  30  days. 

It  appears  that  a  third  party  then  intervened  in  the  interest  of  Cook, 
who  irrterviewed  Hayes  in  regard  to  the  matter,  but  Hayes  again  de- 
156  C.O.A.-^ 
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dared  that  Cook  must  either  work  for  Taylor  the  rest  of  the  year  or 
spend  the  rest  of  the  year  working  on  the  chain  gang;  that  the  con- 
tract was  a  monthly  one,  and  that  he  would  issue  a  fresh  warrant 
every  month.  In  the  meantime  the  attention  of  the  United  States  gov- 
ernment was  directed  to  this  condition  of  affairs,  and  Hayes  and 
Taylor  were  arrested. 

The  defendants  were  tried,  and  the  jury  found  them  guilty,  where- 
upon the  court  entered  judgment,  to  which  the  defendant  excepted,  and 
the  case  now  comes  here  upon  a  writ  of  error. 

While  it  appears  that  plaintiff  failed  to  enter  a  motion  in  arrest  of 
judgment,  it  does  appear  that  a  motion  for  a  new  trial  was  made,  on 
the  ground  that  the  evidence  did  not  disclose  any  element  of  peonage. 

[  f]  It  is  insisted  by  counsel  for  the  government  that  this  court  will 
not  entertain  a  writ  of  error  where  the  court  below  refuses  to  grant  a 
new  trial,  inasmuch  as  the  granting  or  refusing  of  a  motion  of  that 
character  is  within  the  discretion  of  the  trial  judge.  This  is  undoubt- 
edly the  general  rule.  However,  in  a  case  of  this  importance,  where 
it  is  apparent  on  the  face  of  the  record  that  an  error  has  been  commit- 
ted, which  is  determinative  of  the  questions  involved  therein,  the  court 
will  consider  the  same. 

In  the  case  of  Wiborg  v.  United  States,  163  U.  S.  632,  16  Sup.  Ct 
1127,  41  L.  Ed.  289,  the  Supreme  Court  said: 

**No  motion  or  request  was  made  that  the  jury  be  instructed  to  find  for  de- 
fendants or  either  of  them.  Where  an  exception  fo  a  denial  of  such  a  motion 
or  request  is  duly  saved,  it  is  open  to  the  court  to  consider  whether  there  is 
any  evidence  to  sustain  the  verdict,  though  not  to  pass  upon  its  weight  or 
sufliciency.  And  although  this  question  was  not  properly  raised,  yet  if  a 
plain  error  was  committed  in  a  matter  so  absolutely  vital  to  defendants,  we 
feel  ourselves  at  liberty  to  correct  it" 

Also  in  the  case  of  Clyatt  v.  United  States,  197  U.  S.  207,  25  Sup. 
Ct.  429,  49  L.  Ed.  726,  in  referring  to  this  point,  the  court  said  : 

"While  no  motion  or  request  was  made  that  the  jury  be  Instructed  to 
find  for  defendant,  and  although  such  a  motion  is  the  proper  method  of  pre- 
senting the  question  whether  there  Is  evidence  to  sustain  the  verdict,  yet  Wi- 
borg V.  United  States.  163  U.  S.  a32  [16  Sup.  Ct  1127.  1197.  41  L.  Ed.  289].  jus- 
tifies us  in  examining  the  question  in  case  a  plain  error  has  been  committed  ui 
a  matter  so  vital  to  the  defendant." 

Thus  it  will  be  seen  that  the  Supreme  Court  has  expressly  affirmed 
the  ruling  of  the  court  in  the  case  of  Wiborg,  supra. 

[2]  In  order  to  reach  a  correct  conclusion  as  to  the  guilt  or  inno- 
cence of  these  defendants,  it  becomes  necessary  to  ascertain  the  mean- 
ing of  the  term  "peonage."  In  the  case  of  Clyatt  v.  United  States, 
supra,  the  Supreme  Court  affords  us  a  clear  definition  of  the  term  in 
the  following  language : 

"What  is  peonage?  It  may  be  defined  as  a  status  or  condition  of  compulsory 
service,  based  upon  the  indebtedness  of  the  peon  to  the  master.  The  basal 
fact  is  indebtedness.  As  said  by  Judge  Benedict,  delivering  the  opinion  in 
Jaremillo  v.  Romero,  1  N.  M.  190,  104:  *One  fact  existed  universaUy;  all  were 
indebted  to  their  masters.  This  was  the  cord  by  which  they  seemed  bound  to 
their  master's  service.'  Upon  this  is  based  a  condition  of  compulsory  service. 
•  •  •  That  which  is  contemplated  by  the  statute  is  compulsory  service 
to  secure  the  payment  of  a  debt" 
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This  definition  is  also  approved  in  the  cases  of  Bailey  v.  Alabama, 
219  U.  S.  219,  31  Sup.  Ct.  145,  55  L.  Ed.  191 ;  United  States  v.  Reyn- 
olds, 235  U.  S.  133,  35  Sup.  Ct.  86,  59  L.  Ed.  162;  Peonage  Cases 
(D.  C.)  136  Fed.  707;  United  States  v.  Clement  (D.  C.)  171  Fed.  974. 

It  clearly  appears  from  the  evidence  that  Cook  was  prosecuted  be- 
cause of  his  failure  to  comply  with  his  contract,  to  wit,  his  failure 
to  work  the  balance  of  the  term  for  which,  he  was  employed.  In 
referring  to  the  conference  Cook  and  his  father-in-law  had  with  Tay- 
lor we  fiSid  the  following  in  the  evidence,  which  is  reported  in  narrative 
form: 

"At  this  conference  Taylor  positively  declined  to  release  Cook,  warned  Cook 
that  if  he  did  not  voluntarily  perform  his  work  under  the  contract  he  would 
be  compelled  to,  but  finally  said  that  he  would  release  him  provided  he,  Taylor, 
was  paid  up  all  that  Cook  owed  him,  together  with  $25.00  additional  for  dam- 
ages. According  to  the  testimony  Taylor  had,  prior  to  Cook's  making  the  con- 
tract for  services,  loaned  Cook  some  $13.00  (but  wholly  independent  of  the 
contract),  Cook  stating  he  desired  it  in  order  to  get  married." 

While  it  is  true  that  at  that  time  Taylor  claimed  that  he  had  loaned 
Cook  $13,  nevertheless  the  learned  judge  who  heard  the  case  says  that 
this  amount  was  "wholly  independent  of  the  contract,"  which  Taylor 
demanded  that  Cook  comply  with  by  working  the  balance  of  the  time 
therein  stipulated.  What  the  defendants,  according  to  the  testimony, 
sought  to  have  Cook  do  was  to  comply  with  his  contract,  which,  as  we 
have  stated,  consisted  of  an  agreement  to  work  for  Taylor  for  the  term 
of  one  year  at  $10  per  month.  It  is  significant  that  Taylor  did  not  by 
force  seek  to  compel  Cook  to  render  involuntary  service  for  him.  It 
does  not  appear  that  he  detained  Cook  for  even  a  moment  in  a  condi- 
tion of  involuntary  servitude. 

[3]  Under  these  circumstances  we  are  of  opinion  that  Cook  was 
never  placed  in  a  condition  of  peonage  by  the  defendant  Taylor  so  as 
to  warrant  his  conviction  on  those  counts  of  the  indictment  which 
charge  him  with  placing  Cook  in  a  condition  of  peonage.  This  is  equal- 
ly true  as  to  the  counts  wherein  it  is  charged  that  Cook  was  returned 
to  a  condition  of  peonage  by  the  defendant  Hayes.  It  appearing  that 
Cook  was  never  in  a  condition  of  peonage,  it  necessarily  follows  that 
an  indictment  could  not  be  maintained  against  the  defendants  for  re- 
turing  him  to  a  condition  which  never  existed. 

In  the  case  of  Clyatt  v.  United  States,  supra,  the  Supreme  Court  said : 

"The  indictment  charges  that  the  defendant  did  unlawfully  and  knowingly 
return  one  Will  Gordon  and  one  Mose  Ridley  to  a  condition  of  peonage,  by 
forcibly  and  against  the  will  of  them,  the  said  Will  Gordon  and  the  said 
Mose  Ridley,  ♦  •  ♦  to  work  to  and  for  Samuel  M.  Clyatt.  Now,  a  're- 
turn' impUes  the  prior  existence  of  some  state  or. condition.  Webster  detlnos 
it  to  turn  back;  to  go  or  come  again  to  the  same  place  or  condition.*  In 
the  Standard  Dictionary  it  is  defined  'to  cause  to  take  again  a  former  posi- 
tion; put,  carry,  or  send  back,  as  to  a  former  place  or  holder.*  A  technical 
meaning  in  the  law  is  thus  given  in  Black's  Law  Dictionary:  *The  act  of  a 
sheriff,  constable,  or  other  ministerial  officer,  in  deUverlng  back  to  the 
court  a  writ,  notice,  or  other  paper.'  It  was  essential,  therefore,  under  the 
charge  in  this  case,  to  show  that  Gordon  and  Ridley  had  been  In  a  condition 
of  peonage,  to  which,  by  the  act  of  the  defendant,  they  were  returned.  We 
are  not  at  liberty  to  transform  this  Indictment  into  one  charging  that  the  de- 
fendant held  them  in  a  condition  or  state  of  peonage,  or  that  he  arrested  them 
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with  a  view  of  placing  them  in  such  condition  or  state.  The  pleader  has  seen 
fit  to  charge  a  return  to  a  condition  of  peonage.  The  defendant  had  a  right  to 
rely  upon  that  as  a  charge,  and  to  either  offer  testimony  to  show  that  Gordon 
and  Ridley  had  never  been  In  a  condition  of  peonage  or  to  rest  upon  the 
government's  omission  of  proof  of  that  fact." 

This  disposes  of  the  second  and  third  indictments,  and  leaves  only 
the  one  which  charges  the  defendants  with  conspiracy  under  section 
37  of  the  Criminal  Code.  It  is  urged  by  the  government  that  the  de- 
fendants, In  any  event,  are  guilty  under  the  counts  which  allege  that 
they  formed  a  conspiracy  to  return  Cook  to  a  condition  of  peonage. 

[4]  The  question  involved  is  as  to  whether  conspiring  to  put  Cook 
in  a  condition  of  involuntary  servitude  in  order  to  require  him  to  per- 
form his  contract  to  work  one  year  for  Taylor  was  sufficient  (even  if 
their  conduct  had  resulted  in  placing  Cook  in  involuntary  service)  to 
warrant  their  conviction  under  the  peonage  statute.  We  think  not,  for 
the  reasons  stated. 

While  it  is  not  binding  upon  this  court,  it  may  not  be  amiss  to  call 
attention  to  the  fact  that  the  Department  of  Justice,  after  a  thorough 
investigation  of  the  subject,  through  one  of  its  assistant  attorneys  gener- 
al, in  a  report  made  to  the  Attorney  General  on  October  10, 1907,  which 
was  later  submitted  to  Congress  by  the  Attorney  General,  clearly  in- 
timated that  the  scope  of  this  statute  was  too  narrow,  and  should  be 
broadened  so  as  to  cover  any  and  all  cases  where  it  appears  that  one  has 
been  held  in  involuntary  servitude  by  another,  the  third  and  fourth 
paragraphs  of  the  report  being  in  the  following  language : 

"(3)  That  what  I  think  was  the  real  intent  of  Congress  as  shown  in  Revised 
Statutes,  §  1990  (Comp.  St.  1916,  §  3944),  be  made  law ;  that  is,  that  the  defini- 
tion of  legal  peonage  be  made  broad  enough  to  include  the  holding  of  persons 
in  servitude  whether  in  liquidation  of  an  indebtedness  *or  otherwise.' 

"(4)  That  all  doubt  as  to  whether  Revised  Statutes,  |  5522,  concerning 
slavery,  applies  to  involuntary  servitude  of  any  and  every  kind,  be  set  at  rest 
by  a  slight  amendment." 

It  is  obvious  that  it  was  to  enable  the  government  to  successfully 
prosecute  under  the  peonage  statutes  in  cases  analogous  to  the  one  at 
bar  that  these  suggestions  were  made. 

In  the  case  of  Smith  et  al.  v.  United  States,  157  Fed.  721,  85  C.  C. 
A.  353,  the  defendants  were  indicted  under  section  5508  of  the  Revised 
Statutes  (Comp.  St.  1916,  §  10183),  which  reads  as  follows : 

"If  two  or  more  persons  conspire  to  injure,  oppress,  threaten,  or  intimidate 
any  citizen  in  the  free  exercise  or  enjoyment  of  any  right  or  privilege  secured 
to  him  by  the  Constitution  or  laws  of  the  United  States,  or  because  of  his 
having  so  exercised  the  same,  or  if  two  or  more  persons  go  in  disguise  on  the 
highway,  or  on  the  premises  of  another,  with  intent  to  prevent  or  hinder 
his  free  exercise  or  enjoyment  of  any  right  or  privilege  so  secured,  they  shall 
be  fined  not  more  than  five  thousand  dollars,  and  imprisoned  not  ihore  than 
ten  years,  and  shall,  moreover,  be  thereafter  ineligible  to  any  office,  or  place  of 
honor,  profit,  or  trust  created  by  the  Constitution  or  laws  of  the  United 
States." 

In  that  case  the  defendants  were  convicted  and  the  judgment  was 
affirmed  by  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  upon 
the  theory  that  the  right  of  freedom  from  slavery  or  involuntary  servi- 
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tude  was  granted  to  every  citizen  of  the  United  States  under  tfie 
Thirteenth  Amendment. 

The  scope  of  the  above  section  is  much  broader  in  its  application, 
being  intended  to  prevent  the  placing  of  one  in  involuntary  servitude 
by  denying  him  a  right  guaranteed  under  the  Thirteenth  Amendment. 
Notwithstanding  this  section,  the  Attorney  General,  charged  with  the 
enforcement  of  the  statutes,  was  of  the  opinion  that  further  legisla- 
tion is  necessary  as  respects  this  question. 

We  do  not  wish  to  be  understood  as  condoning  in  the  slightest  degree 
the  outrageous  and  inhuman  conduct  of  the  defendants  in  their  treat- 
ment of  Cook.  Their  action  was  reprehensible  in  the  highest  degree, 
and  they  should,  if  possible,  be  held  accountable  for  the  same.  How- 
ever, if  the  facts  in  this  case  were  sufficient  to  warrant  the  conviction 
of  the  defendants  on  a  charge  of  conspiracy,  it  must  be  remembered 
that  one  of  the  defendants  was  acting  as  a  magistrate  in  enforcing  a 
statute  of  the  state  of  South  Carolina,  which  counsel  for  defendants  in- 
sist renders  him  immune  from  indictment  upon  the  theory  that  judicial 
officers  are  not  to  be  held  liable  for  mistakes  and  errors  committed  in 
the  discharge  of  their  duty.  It  appears  that  Cook  was  indicted  at  the 
instance  of  Taylor  under  section  492  of  the  Criminal  Code  of  South 
Carolina,  which  is  in  the  following  language : 

"Any  person  who  shall  contract  with  another  to  render  •  •  •  personal 
service  of  any  kind,  and  shall  thereafter  fraudulently,  or  with  maUcious  in- 
tent to  Injure  his  employer,  fail  or  refuse  to  render  such  service  as  agreed 
upon,  shaU  be  deemed  guUty  of  a  misdemeanor." 

It  further  appears  from  the  evidence  that  the  defendant  Hayes,  who, 
as  we  have  stated,  is  a  magistrate  of  South  Carolina,  told  Cook  that 
Taylor  had  lodged  a  complaint  against  him  for  a  violation  of  the 
foregoing  statute,  and  that  unless  he  complied  with  the  contract  which 
he  had  entered  into  with  Taylor  that  he  would  be  compelled  to  enforce 
the  provisions  of  this  statute  by  placing  him  on  the  chain  gang.  It  also 
appears  that  Cook,  with  the  assistance  of  his  friends,  was  enabled  to 
raise  the  sum  of  $25  which  was  demanded  by  Taylor  as  damages  sus- 
tained by  him  on  account  of  Cook's  violation  of  the  contract. 

Hayes,  who  was  acting  as  the  agent  of  Taylor  at  that  time,  de- 
manded $25  in  full  settlement  of  all  matters  in  controversy  between 
Taylor  and  Cook.  The  payment  of  this  sum  to  Hayes  was  in  com- 
plete satisfaction  of  any  and  all  indebtedness  alleged  to  be  due  Taylor. 
Therefore,  instead  of  having  a  case  of  peonage  as  respects  that  trans- 
action, it  appears  that  Cook  under  compulsion  paid  to  Hayes,  as  the 
agent  of  Taylor,  the  full  amount  claimed  by  Taylor  as  damages  of 
every  nature  whatsoever  alleged  to  be  due  Taylor  by  the  failure  of 
Cooic  to  comply  with  his  contract.  It  is  true  it  was  shown  that  this  en- 
tire amount  was  subsequently  turned  over  to  the  county  by  Hayes,  but 
such  action  on  the  part  of  Hayes  could  not  affect  the  transaction  be- 
tween Cook  and  Hayes  by  which  Hayes,  as  the  agent  of  Taylor,  accept- 
ed this  money  in  full  settlement  of  all  claims  for  damages  or  otherwise 
alleged  to  be  due  Taylor  on  account  of  Cook's  failure  to  comply  with 
his  contract 
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In  Other  words,  the  acceptance  by  Hayes  of  the  sum  of  $25  was  in 
full  satisfaction  of  all  claims  that  Taylor  had  against  Cook.  Therefore 
the  disposition  of  the  money  by  Hayes  thereafter  did  not  in  any  wise 
affect  the  right  of  Cook  to  have  the  same  applied  in  satisfaction  of 
Taylor's  claim,  and  that  this  was  the  intention  of  the  parties  is  made 
manifest  by  the  evidence  offered  by  the  prosecution  that  "Hayes  finally 
agreed  if  Mack  would  pay  $25  for  Cook  that  that  would  be  an  end  of 
the  matter." 

Thus  it  will  be  seen  that  Hayes,  acting  as  the  agent  of  Taylor,  ac- 
cepted the  sum  of  $25  in  full  settlement  of  any  demands  that  Taylor 
had  made  upon  Cook  up  to  that  time,  and  that  thereafter  Cook  was  not 
in  any  sense  of  the  word  indebted  to  Taylor  for  money  he  had  borrow- 
ed or  otherwise.  Therefore  we  need  not  concern  ourselves  about  any- 
thing that  transpired  anterior  to  the  date  of  this  settlement  in  deter- 
mining the  guilt  or  innocence  of  these  defendants. 

It  is  further  insisted,  however,  that  the  contract  required  Cook  to 
work  from  month  to  month,  and  that  this  settlement,  in  so  far  as  it  re- 
lated to  Cook's  agreement  to  work,  pertained  only  to  one  month,  and 
subsequent  thereto,  to  wit,  five  days  thereafter  Hayes  issued  another 
warrant  against  Cook  for  failure  to  work  under  the  contract,  but  there 
is  not  a  word  of  testimony  to  indicate  that  he  was  arrested  on  account 
of  a  failure  to  pay  a  debt,  which  shows  tliat  all  the  parties  to  the  trans- 
action recognized  the  fact  that  by  the  payment  of  the  $25  there  was  a 
full  and  complete  satisfaction  not  only  of  the  demands  of  Taylor  that 
Cook  should  work  in  accordance  with  his  contract,  but  that  it  was 
also  in  full  settlement  of  the  $13  which  Cook  had  borrowed  from 
Taylor.  The  evidence  as  to  the  reason  why  Cook  was  arrested  the 
last  time  is  epitomized  as  follows : 

"Five  days  afterwards,  viz.  on  the  22  March,  1916,  Hayes  issued  a  second 
warrant  against  Coolc  for  failure  to  work  under  the  contract,  under  which 
second  warrant  Cook  was  arrested.  Mack  and  Cook  thereupon  had  another 
Interview  with  Hayes,  in  which  Hayes  said  to  them  that  Mr.  Taylor  required 
him  to  prosecute  under  the  contract,  and  that  Cook  must  either  work  for 
Taylor  or  work  on  the  chain  gang;  that  unless  he  came  and  worked  for 
Taylor  under  the  contract  he  would  have  to  work  on  the  dialn  gang  for  the 
rest  of  the  year.  The  case  was  then  tried.  Cook  was  found  guilty  of  violation 
of  the  statute  by  refusing  to  work  under  his  contract,  and  was  fined  ^50  or 
30  days  on  the  chain  gang,  and  not  paying  the  $50  he  was  sent  to  the  chain 
gang;  put  in  shackles,  and  confined  and  worked  with  the  chain  gang  for  30 
days." 

Thus  it  appears  that  Cook  was  arrested  the  last  time  solely  on 
account  of  his  failure  to  comply  with  his  contract  to  work  for  Taylor. 

[5]  This  brings  us  to  the  question  as  to  whether  one  can  properly 
be  deemed  guilty  of  peonage  where  he  has  held  another  in  involuntary 
servitude  for  the  purpose  of  having  him  comply  with  an  agreement  to 
work  for  a  certain  term.  An  obligation  to  work,  we  think,  cannot  be 
reasonably  construed  to  mean  a  debt  as  contemplated  by  the  peonage 
statute.  Indeed,  the  definition  of  "peonage"  in  Central  America  and 
in  Mexico  has  always  been  restricted  to  actual  indebtedness — ^that  is, 
where  one  contracts  to  pay  another  a  certain  sum — and  this  definition 
has  been  rigidly  adhered  to  by  the  courts  of  this  country  in  every  case 
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that  has  arisen  under  this  statute.  Clyatt  v.  United  States,  supra; 
Bailey  v.  Alabama,  supra ;  United  States  v.  Reynolds,  supra ;  Peonage 
Cases,  supra ;  United  States  v.  Clement,  supra. 

As  we  have  stated,  it  is  further  contended  by  counsel  for  defendants 
that  inasmuch  as  the  defendant  Hayes  was  a  magistrate,  and  as  such 
committed  Cook  to  work  upon  the  public  roads,  he  could  not  be  held 
accountable,  either  criminally  or  otherwise,  for  his  actions  as  respects 
this  matter;  and  in  support  of  such  contention  the  opinion  of  Judge 
Jones  in  what  is  known  as  the  Peonage  Cases  (D.  C.)  123  Fed.  671,  is 
relied  upon.    In  that  case  the  court,  among  other  things,  said : 

"The  magistrate  or  other  judicial  officer  who  makes  an  error  of  judgment  In 
the  exercise  of  his  jurisdiction — exceeds  his  authority  In  the  sentence  Imposett 
— ^is  not  guilty  of  the  offense  of  causing  the  party  to  be  held  In  a  condition  o!f 
peonage,  or  Involuntary  servitude,  because  in  consequence  of  such  sentenco 
the  defendant  is  put  and  kept  at  hard  labor.  There  must  be  much  more  than 
that  to  Involve  the  officer  In  criminal  responsibility.  For  reasons  of  Impera- 
tive public  policy,  a  judicial  officer  Is  not  responsible,  civilly,  for  mistakes  or 
errors  of  judgment;  nor  is  he  indictable  or  Impeachable  for  such.  The 
statutes  against  peonage  and  involuntary  servitude  are  not  Intended  to  punish 
officers  where  persons  are  convicted  or  sentenced  under  unconstitutional  laws, 
or  through  errors  or  mistakes  in  the  administration  of  constitutional  laws,  and 
are  held,  under  sentence  thereon,  to  labor  by  state  officers,  or  hired,  according 
to  the  requirements  of  law  to  others,  who  restrain  the  convict  and  compel  him 
to  perform  labor  against  his  will.  Imprisonment  under  an  unconstitutional 
law  is  of  course  unlawful,  and  dvll  responsibilities  may  attach,  under  certain 
conditions,  to  other  than  judicial  officers ;  but  a  person  who  does  no  more  than 
to  bring  the  machinery  of  the  law  into  play  from  proper  motives,  or  sits  in 
judgment,  or  executes  the  sentence,  is  not  criminally  responsible,  under  the 
statutes,  for  holding  or  causing  the  party  to  be  held  to  *a  condition  of  peonage' 
or  involuntary  servitude.  The  wisest  and  best  men  differ  as  to  the  constitu- 
tionality of  laws,  and  the  highest  courts  frequently  overrule  or  tfepart  from 
their  own  decisions,  and  constantly  reverse  the  judgments  of  lower  courts. 
There  would  be  little  Independence  or  safety  on  the  part  of  those  who  ex- 
pound or  execute  the  laws.  If  criminal  responsibUitles  attached  to  honest  er- 
rors or  mistakes  of  judgment" 

It  is  insisted,  however,  by  counsel  for  the  government  that  the 
evidence  shows  that  Hayes  willfully  and  corruptly  entered  into  a  con- 
spiracy with  Taylor  to  return  Cook  to  a  condition  of  involuntary  serv- 
itude, and  that,  therefore,  he  is  not  entitled  to  the  protection  which 
is  thrown  around  an  officer  in  the  discharge  of  his  duty  when  he  does 
no  more  than  enforce  the  law,  even  if  such  law  be  unconstitutional. 
Even  if  this  contention  be  true,  these  defendants  cannot  properly  be 
convicted  of  a  conspiracy  to  return  Cook  to  a  condition  of  peonage. 

[8]  In  order  to  sustain  a  conviction  in  this  instance,  it  must  appear 
that  the  defendants  unlawfully  conspired  to  return  Cook  to  a  condition 
of  peonage  as  contemplated  by  the  statute.  While  it  may  be  said  that 
they  were  working  in  concert  for  the  purpose  of  having  Cook  comply 
with  his  contract,  this,  as  we  have  already  stated,  does  not  render  the 
defendants  guilty  of  the  offense  for  which  they  are  indicted,  even  if 
they  had  gone  so  far  as  to  compel  Cook  to  render  compulsory  service 
in  pursuance  of  his  contract.  At  most  he  was  indicted  under  a  state 
statute,  and,  because  of  his  failure  to  comply  with  his  contract,  was 
placed  upon  the  chain  gang  and  required  to  render  service  there  which 


Digitized  by  VjOOQIC 


016  166  C.  C.  A.  REPORTS 

inured  to  the  benefit  of  the  state,  and  by  which  Taylor  was  not  benefit- 
ed in  the  least  so  far  as  the  record  shows. 

While  the  evidence,  we  think,  warrants  the  inference  that  Hayes 
acted  in  concert  with  Taylor  in  his  efforts  to  have  Cook  comply  with 
his  contract,  it  does  not  appear  that  Hayes  aided  Taylor  in  placing 
Cook  in  a  condition  of  servitude,  and  for  the  reasons  hereinbefore 
stated  Hayes  could  not  be  indicted  for  attempting  to  return  Cook  to  a 
condition  of  servitude — a  condition  which  never  existed.  All  Hayes 
did  was  to  fine  Cook,  and  upon  his  failure  to  pay  the  same  sentenced 
him  to  a  term  upon  the  chain  gang,  which  in  no  sense  of  the  word  could 
be  construed  as  requiring  Cook  to  comply  with  his  contract. 

[7]  Even  if  by  some  agreement,  express  or  implied,  at  the  time  that 
Cook  was  convicted  Hayes  had  permitted  Taylor  to  take  Cook  into 
custody  and  thus  require  him  to  work  a  sufficient  length  of  time  to 
perform  his  contract,  Hayes  would  not  have  thereby  rendered  himself 
liable  to  conviction  on  the  charge  of  conspiracy  as  alleged  in  the  indict- 
ment, inasmuch  as  it  clearly  appears  that  at  that  time  Cook  had  paid 
every  cent  of  the  money  that  he  owed  Taylor.  In  the  Peonage  Cases, 
supra,  Judge  Jones,  in  referring  to  what  is  necessary  to  warrant  a  con- 
viction of  a  judicial  officer  under  the  peonage  statute,  said: 

"On  the  other  hand,  where  a  magistrate  or  other  Judicial  officer  comiptlj 
exercises  his  functions  in  order  that  a  citizen  may  be  convicted  unlawftiUy 
and  sentenced,  so  that  a  particular  person,  with  whom  he  has  an  understand- 
ing, express  or  implied  by  becoming  the  surety  on  confession  of  Judgment, 
may  get  the  custody  of  the  convict,  or  mske  a  profit  out  of  a  contract  to  |>e 
made  between  the  convict  and  his  surety,  in  consequence  of  whidi  the  ccmvict 
is  detained  and  put  to  hard  labor,  such  magistrate  or  other  Judicial  officer 
cannot  escape  criminal  responsibility  to  the  United  States  for  the  conspiracy, 
and  its  natural  and  designed  result,  in  tiie  holding  of  a  citizen  in  a  condition 
of  peonage  or  Involuntary  servitude,  because  the  Judicial  officer  has  tak^i  the  ' 
precaution  to  veil  his  wrong  In  the  form  of  an  official  act" 

There  is  nothing  in  the  record  to  show,  as  we  have  stated,  that  Hayes, 
by  indirection  or  otherwise,  enabled  Taylor  to  require  Cook  to  comply 
with  his  contract  by  rendering  involuntary  service,  nor  is  there  any- 
thing to  show  that  Hayes  made  any  profit  in  pursuance  of  any  agree- 
ment that  he  entered  into  with  Taylor. 

We  are  therefore  of  opinion  that  this  case  is  whollv  lacking  in  the 
essential  elements  necessary  to  render  Hayes  and  Taylor  guilty  as 
charged  in  the  first  indictment. 

For  the  reasons  stated,  the  judgment  of  the  court  below  should  be 
reversed. 

WOODS,  Circuit  Judge  (dissenting).  The  seriousness  of  the  issues 
to  a  large  class  of  unintelligent  laborers  seems  to  justify  a  statement  of 
the  reasoning  on  which  I  think  it  clear  the  judgment  of  the  District 
Court  should  be  affirmed. 

The  defendant  J.  G.  Taylor,  a  farmer,  and  loor  Hayes,  a  magis- 
trate, were  indicted  jointly  for  conspiracy  under  section  37  of  the  Crim- 
inal Code,  and  separately  for  violation  of  section  269  relating  to  peon- 
age.   The  cases  were  tried  together  by  consent,  and  there  was  a  general 
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verdict  of  guilty.    The  evidence  and  the  course  of  the  trial  are  thus  set 
out  in  the  record : 

Willie  Cook,  a  young  man  of  22  years  of  age,  and  Just  married,  made  the 
following  written  agreement  with  tlie  defendant  J.  G.  Taylor: 

•*  *State  of  South  Carolina,  Lexington  County. 

"  'Tliis  agreement  witnesseth:  That  Wm.  Cook  binds  and  obligates  himself 
to  labor  during  the  year  1916,  beginning  January  1st,  1916,  and  to  labor  con- 
tinuously until  I>ecember  31st,  1916,  upon  the  farm  and  elsewhere  as  may  be 
directed,  for  and  under  and  by  the  direction  of  J.  G.  Taylor.  To  do  and  per- 
form all  labor  wherever  ordered  of  whatever  kind  so  Instructed  by  the  said 
J.  G.  Taylor  to  do.  And  in  consideration  of  such  services  given,  the  said  Ji. 
G.  Taylor  shall  pay  to  the  said  Wm.  Cook  ten  and  no/ioo  dollars  each  month, 
of  the  twelve  months. 
"  *Thls  done  and  witnesseth  this  December  27,  1915. 

"*WiUiam    Cook, 
"*J.    G.   Taylor. 
•*  'Witness:   Matthew  Taylor, 
"  *P.  H.  Hendrlx.' 

"After  his  marriage  he  moved  to  a  house  on  the  plantation  of  J.  G.  Taylor, 
which  was  furnished  him  by  Taylor  for  himself  and  his  wife  to  live  In.  He 
lived  on  the  place  and  worked  for  Taylor,  under  Taylor's  commands,  from 
about  the  1st  of  January,  1916,  to  the  26  or  the  28  February,  1916,  when, 
without  saying  anything  to  Taylor,  his  wife  and  himself  left  the  house  and 
walked  to  his  father-in-law's,  one  J.  C.  Mack,  about  twelve  miles  away.  Cook 
stated  that  up  to  the  time  of  his  leaving  he  had  worked  for  Taylor  voluntari- 
ly. He  talked  the  matter  over  with  his  father-in-law,  and  a  day  or  so  after- 
wards his  father-in-law  and  himself  came  together  to  see  Taylor  to  ask  Tay- 
lor to  let  Cook  off  from  any  further  working  on  his  contract,  it  being  stated  to 
Taylor  that  Cook  found  it  impossible  to  support  himself  and  his  wife  upon 
the  agreed  payment  to  be  made  to  him  under  the  terms  of  the  contract.  At 
this  conference  Taylor  positively  declined  to  release  Cook,  warned  Cook  that 
if  he  did  not  voluntarily  perform  his  work  under  the  contract  he  would  be 
compelled  to,  but  Anally  said  that  he  would  release  him,  provjded  he  (Taylor) 
was  paid  up  all  that  Cook  owed  him,  together  with  $25  additional  for  dam- 
ages. According  to  the  testimony,  Taylor  had,  prior  to  Cook's  making  the 
contract  for  services,  loaned  Cook  some  $13  (but  wholly  Independent  of  the 
contract).  Cook  stating  that  he  desired  it  in  order  to  get  married.  Cook  and 
his  father-in-law.  Mack,  then  returned  to  the  latter's  house.  Cook  refusing  to 
return  to  Taylor's  for  work,  and  subsequently  they  received  a  letter  from  the 
defendant  loor  Hayes,  who  was  a  magistrate,  to  the  effect  that  he  was  about 
to  institute  a  prosecution  against  CJook  for  failing  to  work  under  his  contract, 
and  wanted  a  day  for  trial  fixed.  CJook  and  his  father-in-law,  Mack,  then 
went  to  see  Hayes,  the  magistrate,  who,  however,  refused  to  do  otherwise  than 
say  that  if  they  wanted  to  settle  the  matter  they  must  fix  it  up  with  Taylor ; 
that  he  had  nothing  to  do  with  it,  and  that  if  Taylor  required  him  he  must 
proceed  with  the  prosecution,  but  that  they  must  fix  it  up  with  Taylor. 
In  accordance  with  this.  Mack  and  Cook  again  went  to  see  Taylor,  and 
had  a  conversation  with  Taylor  in  which  Taylor  refused  to  allow  Cook  to 
stop  working  for  him,  and  said  that  unless  Cook  returned  and  went  on 
with  his  work  for  Taylor  he  would  prosecute  him,  and  put  him  on  the 
chain  gang;  that  he  either  should  work  lor  Taylor  or  he  should  work  on 
the  chain  gang.  After  this  Cook  never  worked  for  Taylor,  but  returned  with 
Mack  to  the  latter's  house,  and  remained  there,  and  shortly  afterwards 
the  defendant  Hayes,  the  magistrate,  with  his  constable,  came  to  the  house 
for  the  purpose  of  arresting  Cook;  and  there  Hayes  had  an  interview 
with  Mack  and  Cook,  in  which,  according  to  the  testimony  for  the  prose- 
cution, Hayes  finally  agreed  that  if  Mack  would  pay  the  sum  of  $25  for  Cook, 
that  that  would  be  an  end  of  the  matter,  but  if  it  was  not  paid  he  would  have 
to  prosecute  him  and  put  him  on  the  <dialn  gang.  Mack  did  not  have  as  much 
as  $25,  but  he  had  $13,  and  Mack  wrote  a  note  to  his  landlord  asking  him  to 
add  the  additional  amount  to  make  it  $25,  and  send  it  to  Hayes,  which  he  did, 
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and  the  money  was  received  by  Hayes  on  the  17th  of  Mardti,  1916.  Hayes  then 
wrote  upon  the  warrant  in  that  case  that  the  defendant  had  pleaded  guilty 
and  a  fine  of  $25  had  been  imposed  and  was  paid,  which  amount  Hayes  turn- 
ed over  to  the  county  treasurer.  Five  days  afterwards,  viz.  on  the  22  March, 
1910,  Hayes  issued  a  second  warrant  a^lnst  Cook  for  failure  to  work  under 
the  contract,  under  which  second  warrant  Cook  was  arrested.  Mac^  and  Cook 
thereupon  had  another  interview  with  Hayes,  in  whidi  Hayes  said  to  them 
that  Mr.  Taylor  required  him  to  prosecute  under  the  contract,  and  that  Cook 
must  either  work  for  Taylor  or  work  on  the  chain  gang;  that  unless  Cook. 
came  and  worked  for  Taylor  under  the  contract  he  would  have  to  work  on  the 
chain  gang  for  the  rest  of  the  year.  The  case  was  then  tried.  Cook  was  found 
guilty  of  violation  of  the  statute  by  refusing  to  work  under  his  contract,  and 
he  was  fined  $50  or  30  days  on  the  chain  gang,  and,  not  paying  the  $50,  he 
was  sent  to  the  chain  gang,  put  in  shackles,  and  confined  and  worked  with  the 
chain  gang  for  30  days.  In  the  ^meantime  one  Langford,  being  acquainted 
with  Mack  and  hearing  of  Cook,  and  having  an  interest  in  the  latter's  misfor- 
tunes, busied  himself  to  see  if  he  could  not  get  Cook  released  fr<Mn  his  con- 
finement on  the  chain  gang,  and  he  went  also  and  had  an  interview  with 
Hayes,  when  Hayes  told  him  that  there  was  no  way  of  settling  the  matter  ex- 
cept by  Cook's  working  for  Taylor,  that  Taylor  was  continually  pressing  him 
to  punish  Cook,  and  that  Cook  must  either  work  for  Taylor  for  the  rest  of 
the  year,  or  he  would  have  to  spend  the  rest  of  the  year  working  on  the  chain 
gang;  that  the  contract  was  a  monthly  one,  and  that  he  would  issue  a  fresh 
warrant  every  month  and  had  other  warrants  against  Cook.  After  the  charge 
of  the  judge  to  the  jury  upon  this  and  other  testimony  in  the  cause,  the  jury 
found  the  defendants  guilty.  No  exceptions  were  made  to  either  the  testimony 
or  the  judge's  charge.  After  sentence  a  motion  was  made  for  a  new  trial  up- 
on the  ground  that  under  the  statute  there  mult  be  a  return  to  a  condition  of 
peonage;  in  other  words,  that  the  party  charged  could  not  be  guilty  unless 
there  had  first  been  Involimtary  or  compelled  service  performed  and  the  par- 
ty performing  it  had  ceased  performing  it  and  steps  were  taken  to  compel  the 
return  to  a  state  of  Involuntary  servitude ;  that  in  this  case  Cook  appears  to 
have  worked  voluntarily  for  Taylor  until  he  left  Taylor's  employment,  there 
having  been  no  compulsion  shown  prior  to  that  time,  and  that  the  only  con- 
spiracy or  compulsion  shown  by  the  testimony  was  the  compulsion  or  conspir- 
acy to  compel  him  to  return  to  Taylor's  service,  which  prior  to  that  time  had 
been  voluntary,  and  therefore  was  not  compulsion  to  compel  him  to  return  to  a 
state  of  involuntary  service  to  which  he  never  did  return ;  and  that,  taking  a 
conspiracy  to  have  been  established,  it  was  not  a  conspiracy  to  commit  crime. 
"The  motion  for  a  new  trial  was  refused,  and  the  defendants  duly  excepted 
to  the  refusal  to  grant  them  a  new  trial." 

The  statutes  involved  provide  as  follows: 

"Sec.  269.  Whoever  holds,  arrests,  returns,  or  causes  to  be  held,  arrested, 
or  returned,  or  in  any  manner  aids  in  the  arrest  or  return  of  any  person  to  a 
condition  of  peonage,  shall  be  fined  not  more  than  five  thousand  dollars,  or  im- 
prisoned not  more  than  five  years,  or  both." 

"Sec.  37.  If  two  or  more  persons  conspire  either  to  commit  any  offense 
against  the  United  States,  or  to  defraud  the  United  States  in  any  manner  or 
for  any  purpose,  and  one  or  more  of  such  parties  do  any  act  to  effect  the  ob- 
ject of  the  conspiracy,  each  of  the  parties  to  such  conspiracy  sliall  be  fined  not 
more  than  ten  thousand  dollars,  or  imprisoned  not  more  than  two  years,  or 
both." 

Cook  was  never  actually  in  a  condition  of  peonage;  that  is,  work- 
ing under  compulsion  for  Taylor  in  discharge  of  a  debt.  An  expres- 
sion in  Clyatt  v.  United  States,  197  U.  S.  207,  216,  25  Sup.  Ct.  429,  49 
L.  Ed.  726,  might  possibly  be  construed  as  an  intimation  that  the  crime 
is  complete  when  an  arrest  is  made  for  the  purpose  of  placing  one  in  a 
condition  of  peonage  without  actually  accomplishing  the  purpose.  But 
the  point  was  not  involved  nor  decided,  and  we  are  free  to  hold  oth- 
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•erwise.  It  seems  clear  that  the  peonage  statutes  do  not  make  crim- 
inal an  arrest  with  the  purpose  of  placing  a  man  in  a  condition  of 
peonage  without  the  actual  accomplishment  of  the  purpose.  The  crime 
denounced  is  in  fact  holding  one  in  a  condition  of  peonage,  or  return- 
ing one  to  a  condition  of  peonage,  or  by  means  of  arrest  placing  one 
in  a  condition  of  peonage,  who  may  or  may  not  have  been  a  peon  be- 
fore. Since  the  arrest  did  not  result  in  making  Cook  a  peon  or  return- 
ing him  to  the  condition  of  a  peon,  neither  of  the  defendants  could 
T)e  convicted  under  the  separate  indictments  against  them  under  section 
269  on  the  mere  proof  that  they  had  him  arrested  for  the  purpose  of 
compelling  him  to  become  a  peon. 

The  conviction  must,  therefore,  stand  or  fall  on  the  indictment  for 
conspiracy.  The  offense  is  complete,  under  section  37,  whenever  a 
conspiracy  is  formed  to  place  a  man  in  a  condition  of  peonage  and  any 
single  act  is  done  in  pursuance  of  the  design,  although  the  plan  com- 
pletely fails  of  accomplishment. 

The  argument  is  earnestly  pressed  that  the  indictment  charges  a 
conspiracy  to  return  Cook  to  a  condition  of  peonage,  and  hence  the 
defendants  could  not  properly  be  convicted  under  proof  of  a  conspir- 
acy to  make  him  a  peon  by  means  of  arrest  when  he  had  not  before 
been  one.  The  argument  is  technically  plausible,  but  unsound  in  sub- 
stance. The  sole  purpose  of  an  indictment  is  to  acquaint  the  defend- 
ant with  the  charge  he  is  expected  to  meet.  Here  there  is  excessive 
verbiage,  and  the  use  of  the  words  **retum  to  a  condition  of  peonage" 
was  inappropriate  -in  describing  the  purpose  of  the  conspiracy  proved ; 
but  in  making  the  charge  definite,  and  specifying  what  was  meant  by 
returning  to  a  condition  of  peonage,  the  indictment  charges  that  the 
conspiracy  was — 

"for  the  purpose  of  returning  the  said  Willie  Cook  to  a  condition  of  peonage ; 
that  is  to  say,  for  the  purpose  of  returning  the  said  WilUe  Cook  to  a  condition 
of  peonage  by  then  and  there  compelling  and  requiring  htm,  the  said  Willie 
Cook,  to  serve  and  labor  and  work  for  the  said  J.  G.  Taylor  against  the  will 
of  him,  the  said  Willie  Cook,  In  liquidation  of  a  certain  debt,  then  and  there 
claimed  by  the  said  J.  G.  Taylor,  to  be  due  and  owing  him,  the  said  J.  G.  Tay- 
lor, by  the  said  WllUe  Cook." 

Thus  the  defendants  were  fully  advised  that  they  were  charged 
with  conspiring  to  compel  Cook  to  work  for  Taylor  in  payment  of  a 
debt  by  means  of  his  arrest,  and  that  they  had  actually  had  him  arrested 
for  that  purpose.  The  indictment  is  thus  distinguished  from  that 
found  unsustained  by  the  proof  in  Clyatt  v.  United  States,  supra. 

The  facts  agreed  on  carry  on  their  face  conclusive  proof  of  a  com- 
bination or  agreement  between  Taylor  and  Hayes  to  arrest  Cook  and 
by  means  of  the  arrest  to  force  him  to  labor  for  Taylor.  Taylor's  pur- 
pose was  evident.  Hayes'  conduct  and  statements  showed  that  he  had 
an  understanding  with  Taylor  to  pervert  his  official  power  to  that  end. 
Casting  off  his  judicial  character,  he  became  the  agent  of  Taylor  in 
enforcing  his  demands  on  Cook,  and,  without  trial  or  judicial  hear- 
ing, he  openly  declared  that  Cook  must  either  work  for  Taylor  ac- 
cording to  his  demand,  or  he  would  have  to  spend  the  remainder  of 
the  year  on  the  chain  gang.    The  arm  of  the  law  would  be  weak  indeed 
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if  a  magistrate  could  be  allowed  to  shield  himself  from  the  conse- 
quences of  such  willful  oppression  on  the  pretense  that  he  was  acting  in 
a  judicial  capacity.  There  was  no  exception  to  the  charge  of  the  Dis- 
trict Judge,  and,  even  if  there  had  been  room  for  doubt  that  Hayes 
was  willfully  perverting  his  judicial  office  for  purposes  of  oppression 
in  the  interest  of  Taylor,  it  must  be  assumed  that  the  issue  was  prop- 
erly submitted  to  the  jury.  No  error  is  assigned  except  the  refusal 
of  the  motion  for  a  new  trial.  In  the  grounds  of  the  motion  there  is 
no  claim  whatever  that  the  proof  was  insufficient  to  show  that  Hayes 
was  perverting  his  judicial  office  to  private  ends,  or  that  there  was  any 
lack  of  evidence  to  prove  the  corrupt  combination  between  Taylor  and 
Hayes,  or  that  there  was  any  error  in  the  charge.  Nor  was  there  any 
claim  in  the  District  Court  or  at  the  argument  here  that  the  evidence 
was  not  sufficient  to  show  that  Hayes  and  Taylor,  in  pursuance  of  this 
corrupt  combination,  and  acting  in  conjunction,  threatened  Cook  with 
service  on  the  chain  gang,  and  twice  had  him  arrested  as  a  means  of 
forcing  him  to  labor  for  Taylor  against  his  will.  The  case  is  therefore 
before  us  with  the  conspiracy  to  accomplish  this  nefarious  purpose  and 
the  overt  acts  of  threats  and  arrest  in  pursuance  of  it  established  by 
the  verdict  of  the  jury  supported  by  plenary  proof  under  a  proper 
charge. 

It  is  argued,  however,  that  there  was  no  proof  of  a  debt  or  obliga- 
tion in  payment  of  which  the  service  was  to  be  exacted ;  and  as  the 
presence  of  a  debt  is  an  essential  element  of  peonage,  the  defendants 
could  not  be  guilty  of  a  conspiracy  to  arrest  Cook  and  thereby  make 
him  Taylor's  peon.  The  evidence  is  conclusive  that  Taylor  did  assert 
a  debt  against  Cook,  and  that  it  was  in  part  at  least  an  account  of  the 
existence  of  a  debt  that  the  defendants  entered  into  a  conspiracy  to 
compel  Cook  to  work  for  Taylor.  When  Cook  left  Taylor's  employ- 
ment the  relation  of  master  and  servant  was  at  an  end,  but  he  owed 
Taylor  $13  for  money  lent.  The  evidence  shows  that  when  Taylor 
commenced  proceedings,  his  claims  against  Cook  which  he  undertook 
to  enforce  by  requiring  Cook  to  labor  for  him  for  the  remainder  of  the 
year  were :  First,  Cook's  obligation  to  work  expressed  in  the  contract ; 
second,  the  debt  of  $13 ;  and,  third,  damages  sustained  by  reason  of 
Cook's  breach  of  contract. 

The  first  overt  act  of  the  defendants  was  a  demand  made  on  Cook 
that  he  should  work  for  Taylor  or  he  would  be  sentenced  to  the  chain 
gang.  While  it  does  not  appear  that  anything  was  then  said  about 
the  debt,  that  its  payment  was  to  be  exacted  from  Cook's  enforced 
service  is  a  fair  inference  from  the  circumstances,  and  also  from  the 
fact  that  when  Cook  refused  to  enter  Taylor's  service  the  demand  was 
made  for  his  payment  of  the  debt  of  $13  and  $25  damages  on  pain  of 
sentence  to  service  on  the  chain  gang.  Taylor's  grasping  character 
and  his  oppressive  action  leave  no  room  for  doubt  that  he  intended 
to  exact  from  Cook  the  last  farthing.  At  the  least  the  inference  of  the 
jury  was  reasonable  that  one  of  the  purposes  of  the  conspiracy  was 
to  force  Cook  to  labor  for  Taylor  and  pay  these  debts  from  his  labor. 
Obviously  it  could  make  no  difference  that  the  debt  of  $13  was  con- 
tracted before  Cook  entered  Taylor's  service. 
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The  inference  being  reasonable  from  the  evidence  that  enforcement 
•of  the  payment  of  the  debts  was  one  of  the  purposes  of  the  conspiracy, 
as  soon  as  the  defendants  took  the  first  step  in  its  execution  by  threaten- 
ing Cook  with  arrest  and  punishment,  and  having  him  arrested  and  put 
On  the  chain  gang,  the  crime  of  conspiracy,  under  section  37,  was  com- 
plete, although  Cook,  in  fear  of  the  threats,  actually  paid  the  money 
demanded  and  the  purpose  of  the  conspiracy  was  never  effectuated  by 
making  Cook  the  peon  of  Taylor. 


(244  tea.  335) 

FORD  MOTOR  CO.  v.  BENJAMIN  E.  BOONE,  Inc.,  et  aL* 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit.    August  20,  1917.) 

No.  2884. 

1.  Tbade-Mabks  and  Trade-Names  C=»73(1) — Unfaib  Compettiion — ^Decep- 

tive Practices. 

Even  admitting  tlie  so-called  agency  contracts  of  plalntiflf  manufacturer 
of  the  Ford  car,  whereby  the  so-called  agent  is  required  to  sell  at  a  fixed 
uniform  list  price,  and  only  to  persons  buying  for  immediate  use,  and 
not  for  resale,  to  be  Invalid,  It  is  unfair  competition  for  defendants,  buy- 
ing them  from  such  an  agent  and  reselling  at  less  than  Ust  price,  for,  the 
purpose  of  deceiving,  to  use  plaintiff's  trade-mark  after  the  manner  of  a 
regular  Ford  agency,  and  to  advertise  that  they  are  **Ford  agents"  and 
a  "Ford  auto  agency." 

2.  Sales  ^=:»457 — Conditional  Sales. 

A  contract  between  the  manufacturer  of  automobiles  and  one  whom  it 
purports  to  appoint  agent  for  their  sale,  in  limited  territory,  and  only  to 
users  residing  thereip,  and  only  at  list  retail  price  fixed  by  the  manufac- 
turer, and  by  which  it  agrees  with  him  that  in  consideration  of  his  paying 
85  per  cent  of  such  price,  and  of  his  promise  to  sell  only  in  such  territory, 
and  only  to  a  user,  and  only  for  such  stipulated  price,  it  will  consign  the 
cars  to  him,  but  will  retain  title  till  it  shall  have  received  the  fuU  con- 
sideration, if  constituting  a  sale,  constitutes  a  conditional  sale,  trans- 
ferring a  qualified  title,  though  the  85  per  cent,  is  required  to  be  paid 
before  it  parts  with  possession  of  the  cars;  title  passing  only  on  com- 
pUance  with  the  other  conditions  constituting  part  of  the  consideration. 

5.  Contracts  €=>116(7) — Conditional  Sale  of  Patented  Automobiles — Va- 
lidity. 

Stipulation  In  sales  to  retailers  by  the  patentee  manufacturer  of  auto- 
mobiles by  which  it  retains  title  till  the  cars  have  been  resold  to  a  user  at 
a  stipulated  price  is  not  invalid  as  between  them,  as  against  the  public 
policy ;  the  manufacturer  not  being  in  exclusive  control  of  an  article  of 
commerce  for  which  there  Is  no  substantial  substitute,  but  controlling  only 
one  of  many  similar  devices  which  may  be  purchased  on  the  open  market, 
and  the  contract,  so  far  as  appears,  not  interfering  with  the  free  play  ot 
wholesome  competition. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon;   Robert  S.  Bean,  Judge. 

Suit  by  the  Ford  Motor  Company  against  Benjamin  E.  Boone,  In- 
corporated, and  others.  Bill  dismissed,  and  plaintiff  appeals.  Re- 
versed, with  directions. 

Crr>For  other  cases  see  same  topic  A  KBT-NUMBER  Id  all  Key-Nambered  Digests  &  Indexei 
*  Rehearing  denied  October  8,  1917. 
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Piatt  &  Piatt  and  McDougal  &  McDougal,  all  of  Portland,  Or.  (Al- 
fred Lucking  and  L.  B.  Robertson,  both  of  Detroit,  Mich.,  and  Harri- 
son G.  Piatt,  of  Portland,  Or.,  of  counsel),  for  appellant. 

Littlefield  &  Maguire,  of  Portland,  Or.  (E.  V.  Littlefield,  of  Port- 
land, Or.,  of  counsel),  for  appellees. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  DIETRICH, 
District  Judge. 

DIETRICH,  District  Judge.  The  plaintiff  company  is  the  manu- 
facturer of  the  Ford  automobile.  It  maintains  what  it  calls  an  agency 
for  the  s^e  of  its  cars  and  extras,  and  for  repair  work,  at  Portland, 
Or.  The  defendants  are  engaged  in  a  general  automobile  business  in 
that  city,  but  have  never  been  authorized  by  the  plaintiff,  either  as 
agents  or  otherwise,  to  sell  its  products.  The  suit  is  brought  to  re- 
strain them  from  engaging  in  what  the  plaintiff  claims  to  be  unfair 
practices,  by  which  its  rights  are  violated  and  the  public  is  deceived. 
Upon  the  defendants'  motion  the  bill  was  dismissed  in  the  lower  court, 
and  the  plaintiff  appeals. 

Sketching  the  complaint  a  little  more  fully,  it  shows  that  for  about 
12  years  last  past  the  plaintiff  has  been  engaged  in  the  manufacture 
and  sale  of  automobiles  invented  by  it,  and  commonly  known  as  the 
**Ford  car,"  "Ford  automobile,"  or  "Ford,"  the  same  being  fully  pro- 
tected by  patents;  that  it  has  spent  large  sums  of  money  advertising 
the  "Ford,"  and  by  reason  of  its  inherent  merit  and  as  a  result  of  such 
advertising  the  "Ford"  has  come  into  great  public  favor;  that  in  ad- 
vertising plaintiff  has  very  generally  used  two  trade-marks  duly  reg- 
istered and  fully  protected  by  the  United  States  copyright  and  trade- 
mark laws,  namely,  a  design  known  to  the  trade  and  the  public  as  the 
"winged  pyramid,"  which  carries  in  script  the  word  "Ford"  above  the 
words  "The  Universal  Car,"  and  also  the  word  "Ford"  in  script ;  that 
in  the  conduct  of  its  business  the  plaintiff  appoints  agents  in  limited 
territories  throughout  the  United  States,  and  that  the  rights  and  duties 
of  such  agents  are  defined  by  a  uniform  contract;  that  in  connection 
with  the  signs  on  their  buildings  and  windows,  and  their  advertising 
by  the  use  of  cards,  letter  heads,  and  other  printed  matter,  such 
agents  are  required  to  use  the  word  "Ford"  or  "Fords"  in  dress  and 
style  resembling  such  trade-marks  or  designs,  and  as  a  consequence  of 
such  common  use  by  the  plaintiff  and  its  agents  it  has  come  to  be 
understood  generally  by  the  public  that  persons  making  use  of  such 
expressions  and  designs  are  duly  authorized  agents  for  the  sale  of 
the  plaintiff's  product  in  the  territory  where  such  advertising  is  used; 
that,  although  they  are  without  any  authority  whatsoever  from  the 
plaintiff,  for  the  purpose  of  misleading  the  public  and  of  fraudulently 
and  unfairly  diverting  the  plaintiff's  trade,  which  belongs  to  it  and  its 
authorized  agents,  and  of  causing  the  public  to  believe  that  the  defend- 
ants are  the  plaintiff's  authorized  agents,  they,  the  defendants,  have 
made  and  are  making,  and  threaten  to  continue  to  make,  certain  fals^ 
and  misleading  representations,  particularly  in  that :  First,  they  main- 
tain in  a  conspicuous  place  upon  their  business  building  the  word 
"Fords";    second,  they  have  caused  to  be  printed  and  use  certain 
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posters  upon  oil  cans  containing  automobile  oil,  upon  which  posters  is 
a  winged  pyramid,  with  the  script  word  "Ford"  thereon,  imitative  of 
the  plaintiff's  trade-mark,  and  at  the  bottom  of  the  poster  the  words 
"Benjamin  E.  Boone  &  Co.,  Ford  Agents,  Portland,  Oregon" ;  third, 
they  falsely  and  fraudulently  represent  to  prospective  purchasers  of 
Ford  cars  that  they  are  Ford  agents,  and  that  they  obtain  Ford  cars 
in  quantity  from  the  plaintiff's  factories ;  fourth,  they  have  caused  to 
be  printed  in  the  Portland  classified  index  of  the  Pacific  Telephone  & 
Telegraph  Company's  directory  the  following:  "Boone,  Benj.  E.  & 
Co.,  Ford  Auto  Agency,  514  Alder  St.,  Main  3966;"  fifth,  they  have 
importuned  certain  of  the  plaintiff's  "agents"  to  breach  their  "agency" 
contracts  with  the  plaintiff,  and  in  collusion  with  such  agents  they 
have  sent  in  to  plaintiff's  factories  false  and  fictitious  orders  for  cars ; 
sixth,  they  have  advertised  in  the  local  papers  the  sale  of  Ford  auto- 
mobiles which  they  fraudulently  obtained  through  the  plaintiff's  agents, 
at  prices  greatly  below  the  regular,  advertised,  retail  selling  price  of 
the  plaintiff's  cars. 

The  significance  and  materiality  of  the  fifth  and  sixth  specifications 
depend   largely,    if   not   entirely,   upon  the   effect   we   give   to   the 

?laintiff's  "agency  contract,"  which  the  defendants  contend  is  invalid, 
^his  contract  is  of  great  length,  and  we  refer  to  such  features  only 
as  have  direct  bearing  upon  the  question  of  its  validity.  It  purports 
to  appoint  an  "agent"  for  the  sale  of  the  plaintiflPs  cars  and  of  acces- 
sories and  parts,  and  to  provide  facilities  for  making  repairs.  The 
right  of  the  "agent"  to  sell  is  limited  to  certain  defined  territory.  He 
may  sell  cars  only  to  users  residing  in  such  territory,  and  only  at  the 
list  retail  prices  fixed  by  the  plaintiff.  He  must  pay  85  per  cent,  of 
such  list  price  in  advance  at  the  time  of  ordering  the  cars,  and  must 
pay  freight  charges  and  other  expenses  incident  to  the  transportation 
of  the  cars  from  the  factory  to  the  agency,  as  well  as  taxes  and  in- 
surance, and  must  suffer  such  loss,  if  any,  as  is  sustained  by  injury  to 
the  cars  from  the  time  they  leave  the  factory  until  they  are  delivered 
to  the  purchasing  user.  The  85  per  cent,  cash  advance  is  the  full 
money  consideration  which  the  plaintiff  receives,  but  under  the  terms 
of  the  contract  it  retains  complete  title  until  a  bill  of  sale  signed  by  it 
has  been  delivered  to  the  vendee,  who  shall  be  only  a  user,  that  is,  one 
who  purchases  for  immediate  use,  and  not  for  resale.  Additional  com- 
pensation is  provided  for  the  "agent"  over  and  above  the  15  per  cent, 
of  the  retail  price  by  way  of  graduated  commissions,  depending  upon 
the  aggregate  amount  of  sales  during  the  year.  The  "agent"  is  requir- 
ed to  "maintain  on  his  own  account  and  at  his  own  expense  a  place  of 
business  and  properly  equipped  repair  shop,  *  *  *  and  shall 
employ  competent,  efficient  salesmen,"  and  the  plaintiff  is  not  to  be 
held  responsible  "for  the  rent,  taxes,  wages,  or  other  charges  or  lia- 
bilities of  any  nature"  arising  out  of  or  in  connection  with  such  busi- 
ness. Provision  is  also  made  for  advertising  and  for  many  other  de- 
tails. The  defendants'  contention  in  brief  is  that,  while  the  instrument 
is  adroitly  phrased,  for  the  purpose  of  giving  to  the  relation  between 
the  plaintiff  and  the  other  party,  whom  we  shall  call  the  consignee,  the 
appearance  of  an  agency,  they  in  reality  stand  in  the  relation  to  each 
other  of  vendor  and  vendee. 
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[1]  The  first  question  is  whether  or  not,  even  if  we  assume  the 
invalidity  of  the  agency  contract,  the  defendants  may,  in  the  conduct 
of  their  business,  engage  in  the  deceptive  practices  pointed  out  in  the 
first  four  specifications.  It  is  too  narrow  a  view  to  take  of  the  scope  of 
the  doctrine  of  unfair  competition  to  say,  as  is  suggested,  that  there 
can  be  no  unfair  competition  in  such  case  because  admittedly  the  de- 
fendants are  selling  genuine  '*Ford''  cars.  If  there  is  no  advantage 
to  them  and  no  corresponding  disadvantage  to  the  plaintiff,  why  the 
pretense  of  being  a  Ford  agency?  The  purchase  of  an  automobile 
is  not  like  the  purchase  of  a  sack  of  potatoes.  An  automobile  is  a  com- 
plex mechanism,  designed  to  be  used  for  an  indefinite  length  of  time. 
l*arts  wear  out  and  must  be  replaced.  The  ordinary  purchaser  realizes 
that  he  is  incompetent  to  judge  whether  in  all  respects  an  ofi'ered  car 
is  up  to  the  manufacturer's  advertised  standard.  It  is  a  consideration 
of  some  importance  to  him  to  be  able  to  deal  with  the  maker  or  its 
recognized  agent.  He  desires  the  assurance  that  the  article  he  pur- 
chases is  standard ;  that  it  has  the  maker's  guaranty ;  that  he  wiU  be 
able  to  procure  parts  and  accessories  as  he  may  need  them;  and,  of 
course,  that  no  question  will  be  raised  touching  his  title.  Obviously 
the  defendants  could  not  give  a  prospective  purchaser  all  of  these  as- 
surances. If  they  are  rightfully  in  possession  of  new  "Fords,"  they 
may,  as  a  matter  of  course,  sell  them  where  and  to  whom  they  please, 
and  as  an  inducement  they  may  cut  the  plaintiff's  price,  but  they  can- 
not, by  pretending  to  be  its  agents,  thus  do  it  the  double  wrong  of 
pirating  upon  its  patronage,  and  also  injuring  it  in  the  estimation  of 
the  public,  by  making  it  appear  to  be  actually  selling  its  cars  at  dif- 
ferent prices,  while  professing  to  maintain  the  same  price  for  all. 
Such  deceptive  practices  are  of  the  very  essence  of  unfair  competi- 
tion. 

"A  distinctive  name  of  a  place  of  business  will  be  protected  as  a  trade-name 
against  use  or  Imitation  by  otbers.  Deceptive  signs  and  names  upon  a  place 
of  business  or  deceptive  dress  of  a  store  wlU  be  enjoined.  The  right  to  the 
exclusive  use  of  a  distinctive  name  or  sign  in  a  particular  locality  may  be 
acquired."    38  Cyc.  826. 

It  is  suggested  in  their  brief  that  the  defendants  did  not  expressly 
claim  or  advertise  that  they  were  "agents  of  the  Ford  Motor  Com- 
pany." It  is  true  that  they  did  not,  by  advertisement  or  otherwise, 
make  such  claim  with  precision  or  in  technical  language,  but  such  a 
defense  is  as  common  as  it  is  futile.  As  was  said  by  Mr.  Justice 
Bradley  in  Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.  (C.  C)  32  Fed.  97: 

"It  is  not  identical  with  the  complainant*s  name.  That  would  be  too  gross 
an  Invasion  of  the  complainant's  rights.  Similarity,  not  Identity,  is  the  usual 
recourse  when  one  party  seeks  to  benefit  himself  by  the  good  name  of  another. 
What  similarity  is  sufficient  to  effect  the  object  has  to  be  determined  In  each 
case  by  Its  own  circumstances.  We  may  say,  generally,  that  a  slmUarlty  which 
would  be  nicely  to  deceive  or  mislead  an  ordinary,  unsuspecting  customer  Is 
obnoxious  to  the  law." 

The  defendants  used  plaintiff's  trade-mark  after  the  manner  of  a 
regular  Ford  agency.  They  falsely  and  with  the  intent  to  deceive  ad- 
vertised that  Aey  were  "Ford  agents,"  and  that  they  are  a  "Ford 
auto  agency,"  and  for  the  same  purpose  they  have  fraudulently  rep- 
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resented  to  prospective  purchasers  of  Ford  cars  that  they  were  "Ford 
agents/'  Admittedly  they  resorted  to  these  practices  for  the  purpose 
of  deceiving,  and  there  can  be  no  question  that  the  means  employed 
were  well  adapted  to  that  purpose.  It  may  be  that  some  people,  with 
knowledge  of  the  actual  conditions,  would  purchase  cars  from  the  de- 
fendants for  $25  below  the  current  price,  but,  upon  the  other  hand, 
it  may  very  well  be  assumed  that  others  would  prefer  to  pay  the  addi- 
tional $25  for  the  assurances  and  security  supposed  to  attend  purchas- 
es through  a  regular  agency,  and  in  its  enjo)mient  of  the  trade  which 
would  naturally  come  to  it  from  this  latter  class  the  plaintiff  is  en- 
titled to  protection  against  the  defendants'  unfair  and  deceptive  prac- 
tices. 

[2]  Passing  now  to  a  consideration  of  the  validity  of  the  agency 
contract:  The  defendants  attach  controlling  significance  to  the  fact 
that  the  consignee  must  pay  the  full  money  consideration  before  or 
at  the  time  he  receives  the  cars;  the  argument  being  that  such  pay- 
ment ipso  facto  operates  to  transfer  an  unqualified  title,  notwith- 
standing the  express  agreement  of  the  parties  to  the  contrary.  It  is 
urged  that  the  contract  is  only  an  adroit  attempt  to  avoid  the  effect  of 
certain  decisions  of  the  Supreme  Court  of  the  United  States,  such 
as  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  339,  28  Sup.  Ct.  722,  52  L. 
Ed.  1086,  Dr.  Miles  Medical  Co.  v.  John  D.  Park  &  Sons,  220  U. 
S.  373,  31  Sup.  Ct.  376,  55  L.  Ed.  502,  Standard  Sanitary  Mfg.  Co. 
V.  United  States,  226  U.  S.  20,  33  Sup.  Ct.  9,  57  L.  Ed.  107,  Bauer 
&  Cie  V.  O'Donnell,  229  U.  S.  1,  33  Sup.  Ct.  616,  57  L.  Ed.  1041,  SO 
L.  R.  A.  (N.  S.)  1185,  Ann.  Cas.  1915A,  150,  and  Straus  v.  American 
Publishers'  Ass'n,  231  U.  S.  222,  34  Sup.  Ct.  84,  58  L.  Ed.  192,  L.  R.  A. 
1915A,  1099,  Ann.  Cas.  1915A,  369,  and  that  it  runs  counter  to  the 
principles  recognized  in  Straus  v.  Victor  Talking  Machine  Co.  (No. 
374)  243  U.  S.  490,  37  Sup.  Ct.  412,  61  L.  Ed.  866.  decided  April  9, 
1917,  and  perhaps  of  the  companion  case.  Motion  Picture  Patents  Co. 
V.  Universal  Film  Co.,  243  U.  S.  502,  37  Sup.  Ct.  416,  61  L.  Ed.  871. 
decided  at  the  same  time.  The  plaintiff  cites,  among  others,  Bement 
V.  National  Harrow  Co.,  186  U.  S.  70,  22  Sup.  Ct.  747,  46  L.  Ed.  1058, 
and  United  States  v.  Keystone  Watch  Co.  (D.  C.)  218  Fed.  502,  514. 
It  is  to  be  admitted  that  the  plaintiff,  before  parting  with  possession 
of  its  cars,  requires  the  payment  by  the  consignee  of  the  entire  money 
consideration  which  it  expects  to  receive.  Indeed,  if  the  aggregate  of 
the  sales  consummated  by  the  consignee  in  a  year  exceeds  a  certain 
amount,  the  plaintiff  is  under  obligation  to  return  to  it  a  part  of  the 
advance  payment,  by  way  of  commissions.  The  defendants'  conten- 
tion, however,  ignores  the  fact  that  there  are  other  considerations 
deemed  by  the  plaintiff  to  be  valuable,  and  without  the  promise  of 
which  it  would  doubtless  decline  to  enter  into  the  contract.  It  agrees 
with  the  consignee  that,  in  consideration  of  his  paying  85  per  cent,  of 
the  list  retail  price  and  of  his  promise  to  sell  only  within  a  certain 
territory  to  a  user  for  a  stipulated  price,  it  will  consign  the  car  to 
him,  but  will  retain  title  thereto  until  it  shall  have  received  the  full 
consideration.  May  the  consignee,  knowing  that  the  plaintiff  will  not 
deal  with  him  unless  he  executes  sucli  a  contract,  assent  to  all  of  such 
156  C.C.A.— 40 
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conditions,  but  with  the  intention  of  abiding  by  only  one  of  them, 
and,  upon  the  performance  of  this  one,  secure  the  absolute  title  to  the 
car?  If,  instead  of  providing  for  the  consignee's  possession  as  soon 
as  he  pays  the  stipulated  amount,  it  were  agreed  that  the  plaintiff 
should  retain  possession  and  deliver  only  to  the  purchasing  user,  could 
the  consignee  require  delivery  to  himself,  or  tS.a  dealer  for  resale? 
Or,  if,  instead  of  receiving  payment  of  85  per  cent.,  the  plaintiflf 
received  but  80  or  84  per  cent.,  with  the  understanding  that  the  right, 
and  the  only  right,  obtained  by  the  consignee  was  to  have  possession 
of  the  car,  with  the  power  to  negotiate  a  sale  thereof  to  a  user,  to 
whom,  and  to  whom  only,  the  plaintiff  would  be  bound  to  convey  the 
title  upon  receiving  the  remaining  5  per  cent.,  or  1  per  cent,  as  the 
case  might  be,  would  there  be  any  doubt  of  the  retention  of  the  title 
by  the  plaintiff,  with  the  right  to  decline  to  convey  to  anyone  other 
than  the  purchasing  user?  But  other  considerations  are  sometimes 
quite  as  valuable  as  the  money  to  be  paid  for  an  article. 

Admittedly  the  plaintiff  has  the  right  to  sell  its  cars  where  and  to 
whom  it  may  choose,  and  for  such  price  as  it  may  see  fit.  It  may  de- 
cline to  deal  with  the  trade  at  all,  and,  dispensing  with  middlemen,  sell 
directly  to  users,  by  mail,  or  through  traveling  salesmen  or  local  agents. 
Accordingly  it  may  lawfully  appoint  an  agent  at  Portland  authorized 
to  sell  its  cars,  limiting  his  authority  to  sales  within  a  prescribed  ter- 
ritory, and  to  users,  and  for  a  fixed  price ;  and  it  may  impose  as  one 
of  the  conditions  of  sale  that  it  will  not  pass  title  except  to  the  ulti- 
mate user  and  after  such  price  has  been  paid  in  full.  In  short,  the 
plaintiff  may  lawfully  do  precisely  what  it  professes  to  be  doing  under 
the  existing  contract,  and  the  question  therefore  is  not  whether  its 
object  is  legitimate,  but  whether  the  means  it  employs  are  unlawful 
or  are  for  some  other  reason  ineffective.  Even  if  it  be  held  that  the 
contract  under  consideration  does  not  create  an  agency  in  the  strict 
sense,  but  in  effect  provides  for  a  sale,  it  is  still  clearly  the  understand- 
ing of  the  parties  that  it  is  a  conditional  or  restricted  sale,  and  that 
the  title  to  the  cars  passes  only  upon  a  compliance  with  the  other  con- 
ditions, as  well  as  that  of  paying  the  85  per  cent 

[3]  The  intent  of  the  parties  is  clear  enough,  and  the  only  question 
is  whether  effect  can  be  given  to  such  intent.  It  being  a  well-recog- 
nized principle  of  law  that  the  vendor  may  retain  title  to  the  thing 
sold  until  the  full  stipulated  consideration  therefor  shall  have  been 
paid  (Bailey  v.  Baker  Ice  Mach.  Co.,  239  U.  S.  268,  36  Sup.  Ct  50, 
60  L.  Ed.  275),  it  would  seem  that,  if  we  are  to  hold  the  stipulation  to 
that  effect  in  this  contract  invalid,  it  must  be  because  under  the  cir- 
cumstances of  the  case  such  a  transaction  would  be  violative  of  some 
rule  or  principle  of  public  policy.  But,  when  the  conditions  are  an- 
alyzed, what  public  interest  would  be  subserved  by  striking  down  the 
contract  and  thwarting  the  intent  of  the  parties  thereto?  As  already 
suggested,  it  would  be  entirely  possible  for  the  plaintiff  to  accomplish 
all  the  objects  which  it  seeks  under  the  present  plan,  by  marketing 
its  product  through  its  own  agencies,  so  constituted  that  there  could 
be  no  doubt  that  its  salesmen  were  its  agents  merely,  and  not  vendees. 
But,  were  it  otherwise,  what  benefit  would  result  to  the  public  by  open- 
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ing  the  door  for  the  bushwhacking  competition  which,  and  which  only, 
is  likely  to  follow?  It  is  to  be  borne  in  mind  that  the  plaintiff  has 
no  monoply  of  the  automobile  business,  but  only  of  one  out  of  almost 
inntunerable  kinds  of  cars,  all  differing  in  detail  one  from  the  other, 
but  of  the  same  general  type  and  all  designed  to  be  used  in  the  same 
general  manner,  and  for  the  same  general  purpose.  If,  as  was  ad- 
mitted to  be  the  fact  in  the  Motion  Picture  Patents  Company  Case, 
the  plaintiff's  car  were  wholly  indispensable  to  the  carrying  on  of  a 
great  industry,  and  if  its  plan  of  marketing  were  such  as  to  constitute 
an  instrument  of  oppression  or  favoritism,  then  the  courts  should  per- 
haps be  astute  to  discover  means  by  which  to  disorganize  its  system 
and  to  encourage  competitive  effort  as  between  the  salesmen  or  dis- 
tributors of  its  product ;  but  such  is  not  the  case.  Whatever  its  merits, 
the  Ford  car  is  not,  except  in  the  most  remotely  relative  sense,  essen- 
tial to  the  well-being  of  the  public  or  any  group  thereof,  or  any  in- 
dividual. There  are  other  automobiles  in  great  variety  available  to 
any  one  who  has  need  and  desires  to  purchase,  some  cheaper,  some 
more  expensive,  some  less  efficient,  some  more  efficient,  some  less  at- 
tractive in  appearance,  others  more  attractive.  Cole  Motorcar  Co.  v. 
Hurst  (C.  C.  A.  5th)  228  Fed.  280,  284,  142  C.  C.  A.  572.  Obviously, 
therefore,  the  public  already  has  competition  to  the  fullest  extent  de- 
sirable, not  a  competition  entailing  the  waste  of  duplication  and  over- 
lappTng  effort  in  marketing^  the  product,  with  sporadic  price-cutting 
of  an  irrational  sort,  but  the  competition  of  many  products,  each  in- 
dependently seeking  public  favor,  against  one  of  like  character,  but 
slightly  different.  I^  not  each  manufacturer  now  under  the  highest 
sort  of  pressure  from  without?  Must  it  not  be  alert  to  discover  new 
improvements  and  conveniences  and  to  keep  down  to  the  minimum 
the  cost  of  construction  and  distribution?  It  is  a  matter  of  public 
knowledge  that  fortunes  are  spent  in  advertising  these  competitive 
products,  in  an  effort  to  attract  and  cultivate  public  favor.  Under 
such  conditions  will  the  public  be  benefited  by  requiring  the  manufac- 
turer to  assume  the  further  burden  of  internal  guerrilla  competition, 
with  the  confusion  and  waste  entailed  thereby?  It  is  futile  to  say 
that  such  a  burden  will  fall  not  upon  the  manufacturer  or  the  public, 
but  upon  the  local  dealer  or  distributor.  If  there  were  ten  dealers 
selling  Ford  cars  in  Portland,  where  there  is  now  but  one,  would  not 
the  expense  of  marketing  be  greatly  increased,  and  if,  as  'is  contended, 
the  contract  under  consideration  is  harsh  to  the  "dealer,"  does  it  not 
follow  that,  with  the  trade  divided  into  ten  parts,  and  with  the  expanse 
of  rentals  and  personal  service  multiplied,  the  price  of  the  car  to  the 
public  would  increase?  Does  any  one  suppose  that  such  dealers  would 
for  any  considerable  length  of  time  cut  the  price?  In  the  light  of 
experience  is  it  not  so  probable  as  virtually  to  amount  to  a  certainty 
that  the  prices  would  soon  reach  a  common  level,  and  that  level  would 
be  higher  than  the  present  one?  Upon  the  other  hand,  will  the  public 
not  have  the  benefit  of  the  freest  and  most  effective  competition  if  each 
patentee  manufacturer  of  automobiles  is  permitted  to  market  his 
product  in  his  own  way?  May  it  not  be  assumed  that,  impelled  by 
considerations  of  self-interest,  he  will  select  the  most  economical  meth- 
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od,  and  that  the  keen  and  vigorous  competition  of  innumerable  other 
manufacturers  will  force  him  to  give  to  the  public  the  major  benefit 
arising  from  his  economies?  At  least,  we  do  not  think  that  we  would 
be  warranted  in  holding  that  the  contract  here  is  inherently  vicious. 
If,  in  fact,  it  is  prejudicial  to  the  public  interest  because  to  an  unrea- 
sonable degree  it  operates  in  restraint  of  trade  and  interferes  with 
the  free  play  of  wholesome  competition,  the  defendants  may  plead 
and  show  the  facts. 

When  we  come  to  consider  the  decided  cases,  we  find  that  no  de- 
cision cited  by  either  party  from  the  Supreme  G)urt  of  the  United 
States  involves  the  precise  question,  and  that  court,  it  is  to  be  noted, 
appreciating  from  an  early  day  the  growing  complexity  of  our  indus- 
trial life  and  the  importance  of  curtailing  the  liberty  of  contract  only 
in  so  far  as  positive  law  or  considerations  of  public  policy  might  from 
time  to  time  clearly  require,  has  been  careful  to  limit  its  decisions 
strictly  to  the  matters  directly  in  issue.  Adams  v.  Burks,  17  Wall. 
453,  21  L.  Ed.  700;  Bauer  v.  O'Donnell,  229  U.  S.  1,  33  Sup.  Ct 
616,  57  L.  Ed.  1041,  50  L.  R.  A.  (N.  S.)  1185,  Ann.  Cas.  191SA,  150. 
And  in  reading  the  cases  these  considerations  should  be  kept  in  mind : 
There  is  no  attempt  here  to  bind  the  purchasing  public  by  a  mere 
notice  attached  to  the  machine,  nor  is  there  any  claim  that  a  patent 
is  of  such  force  that  a  violation  of  the  warning  or  the  provisions  of 
a  notice  of  that  character  constitutes  an  infringement.  If  involved 
at  all,  the  rights  of  the  public  are  only  remotely  affected.  The  issue 
is  between  the  patentee  manufacturer  and  the  ^consignee,  who  have 
expressly  contracted  with  each  other.  In  the  second  place,  as  we 
have  seen,  the  plaintiff  is  not  in  the  exclusive  control  of  a  useful  or 
desirable  article  of  commerce,  whether  patented  or  copyrighted,  for 
which  there  is  no  substantial  substitute ;  that  is,  it  is  without  the  power 
to  oppress  the  public  by  fixing  grossly  excessive  prices  or  imposing 
onerous  and  unreasonable  conditions  upon  the  use  of  its  product.  It 
controls  but  one  of  many  similar  devices  which  may  be  purchased  upon 
the  open  market  In  the  third  place,  the  plaintiff  makes  no  attempt 
to  restrain  trade  in  unpatented  or  uncopyrighted  articles  of  commerce 
by  requiring  the  use  thereof  upon  or  in  connection  with  its  cars. 

That  this  first  consideration  has  been  deemed  to  be  an  important 
one  not  only  appears  to  be  held  in  other  jurisdictions  (see  Trust  Laws 
and  Unfair  Competition,  issued  by  the  government  printing  office  in 
1916,  pp.  579,  580,  592,  593,  651,  652),  but  is  abundantly  shown  by 
the  decisions  of  the  Supreme  Court  already  referred  to.  In  Adams 
V.  Burks,  17  Wall.  (84  U.  S.)  453,  21  L.  Ed.  700,  it  was  held  that,  while 
the  purchasers  from  a  patentee  had  the  right  to  manufacture,  sell,  and 
use  the  patented  article  only  within  the  limits  of  a  circle  of  ten  miles 
around  Boston,  as  stipulated  in  the  contract,  a  purchaser  from  them 
of  a  single  patented  article  acquired  the  right  to  use  it  anywhere. 
Note,  too,  the  distinction  made  in  Keeler  v.  Standard  Folding  Bed  Co., 
157  U.  S.  659,  15  Sup.  Ct.  738,  39  L.  Ed.  848: 

"Where  the  patentee,"  such  is  the  language  of  tte  court,  "has  not  parted,  by 
assignment,  with  any  of  his  original  rights,  but  chooses  himself  to  make  and 
vend  a  patented  article  manufactured,  it  is  obvious  that  a  purchaser  can  use 
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the  article  In  any  part  of  the  United  States,  and,  unless  restrained  hy  a  con- 
tract with  the  patentee,  can  sell  or  dispose  of  the  same."    (Italics  ours.) 

And  again,  after  reviewing  a  number  of  cases,  the  court  says : 

"Upon  the  doctrine  of  these  cases  we  think  it  follows  that  one  who  buys 
patented  articles  of  manufacture  from  one  authorized  to  sell  them  becomes 
possessed  of  an  absolute  property  In  such  articles,  unrestricted  in  time  or 
place.  Whether  a  patentee  may  protect  himself  and  his  assignees  by  special 
contracts  brought  home  to  the  purchasers  is  not  a  question  before  us,  and 
upon  which  we  express  no  opinion.  It  is,  however,  obvious  that  such  a  question 
would  arise  as  a  question  of  contract,  and  not  as  one  under  the  inherent  mean- 
ing and  effect  of  the  patent  laws." 

In  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  339,  350,  28  Sup.  Ct.  722, 
726  (52  I..  Ed.  1086),  it  is  said: 

"In  this  case  the  stipulated  facts  show  that  the  books  sold  by  the  appel- 
lant were  sold  at  wholesale,  and  purchased  by  those  who  made  no  agreement 
as  to  the  control  of  future  sales  of  the  book,  and  took  upon  themselves  no  ob- 
Ugation  to  enforce  the  notice  printed  in  the  book,  undertaking  to  restrict  re- 
taU  sales  to  a  price  of  one  dollar  per  copy. 

''The  precise  question  therefore  in  this  case  is:  Does  the  sole  right  to  vend 
secure  to  the  owner  of  the  c<^yright  the  right,  after  a  sale  of  the  book  to  a 
purchaser,  to  restrict  futvue  sales  of  the  book  at  retail,  to  the  right  to  seU  it 
at  a  certain  price  per  copy,  because  of  a  notice  in  the  book  that  a  sale  at  a 
different  price  will  be  treated  as  an  infringement,  which  notice  has  been 
brought  home  to  one  undertaking  to  sell  for  less  than  the  named  sum?  We  do 
not  think  the  statute  can  be  given  such  a  construction,  and  it  is  to  be  re- 
membered that  this  is  purely  a  question  of  statutory  construction.  There  is 
no  claim  in  this  case  of  contract  limitation  nor  Ucense  agreement  controlling 
the  subsequent  sales  of  the  book.** 

In  Bauer  &  Cie  v.  O'Donnell,  229  U.  S.  1,  33  Sup.  Ct.  616,  57  L.  Ed. 
1041,  50  L.  R.  A.  (N.  S.)  1185,  Ann.  Cas.  1915A,  150,  confidently  re- 
lied upon  by  the  defendants,  the  issue  was  expressly  defined  by  the 
court  as  follows : 

"May  a  patentee  by  notice  limit  the  price  at  which  future  retail  sales  of 
the  patented  article  may  be  made,  such  article  being  in  the  hands  of  a  re- 
taUer  by  purchase  from  the  Jobber,  who  has  paid  to  the  agent  of  the  patentee 
the  full  price  asked  for  the  article  sold." 

And  again : 

'fThe  real  question  is  whether  in  the  exclusive  right  secured  by  statute  to 
*vend'  a  patented  article  there  is  included  the  right,  by  notice,  to  dictate  the 
price  at  which  subsequent  sales  of  the  article  may  be  made." 

In  United  States  v.  Keystone  Watch  Co.  (D.  C.)  decided  by  Judges 
Buffington,  Hunt,  and  McPherson,  218  Fed.  502,  514,  it  was  expressly 
held  that : 

"As  the  owner  of  these  patents,  the  company  had  the  right  to  make  a  direct 
agreement  with  the  Jobbers  whereby  a  minimum  price  was  fixed  at  which  the 
Jobbers  might  selL" 

In  stating  the  issue  in  one  of  the  two  most  recent  decisions  (the 
Motion  Picture  Patents  Company  Case,  supra),  Mr.  Justice  Clark, 
speaking  for  the  court,  said : 

"It  is  obvious  that  in  this  case  we  have  presented  anew  the  Inquiry,  which 
is  arising  with  increasing  frequency  in  recent  years,  as  to  the  extent  to  which 
a  patentee  or  his  assignee  is  authorized  by  our  patent  laws  to  prescribe  by 
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notice  attached  to  a  patented  machine  the  conditions  of  its  use,  and  the  sup- 
plies which  must  be  used  in  the  operation  of  it  under  pain  of  infringement  of 
the  patent" 

The  case  is  also  in  striking  contrast  with  what  we  have  here,  by 
reason  of  the  fact  that  the  plaintiff's  patented  device  **is  the  only  one 
with  which  motion  picture  films  can  be  used  successfully,"  and  for  the 
further  reason  that  after  the  device  was  sold  and  paid  for  it  continued 
to  be  subject  not  only  to  a  restriction  as  to  supplies  which  could  be 
used  with  it,  but  to  "conditions  as  to  use  or  royalties  which  the  com- 
pany which  authorized  its  sale  might  see  fit  after  the  sale  from  time 
to  time  to  impose."    Commenting  upon  this  feature,  the  court  said: 

**The  perfect  instrument  of  favoritism  and  oppression  wWch  such  a  system 
of  doing  business,  if  valid,  would  put  into  the  control  of  the  owner  of  such  a 
patent,  should  make  courts  astute,  if  need  be,  to  defeat  its  operation.  If 
these  resti^ctions  were  sustained,  plainly  the  plaintiff  might,  for  its  own 
profit  or  that  of  its  favorites,  by  the  obviously  simple  expedient  of  varying 
its  royalty  charge,  ruin  any  one  unfortunate  enough  to  be  dependent  upon 
its  confessedly  important  improvements  for  the  doing  of  business." 

In  the  Victor  Talking  Machine  Case,  supra,  the  court  said: 

**The  abstract  of  the  bill  which  we  have  given  makes  It  plain:  That  what- 
ever rights  the  plaintiff  has  against  the  defendants  must  be  derived  from  the 
iicense  notice'  attached  to  each  machine;  for  no  contract  rights  existed 
between  them." 

The  question  in  the  Standard  Sanitary  Manufacturing  Co.  Case, 
as  well  as  in  Straus  v.  American*  Publishers'  Association,  was  whether 
or  not  a  combination  of  80  per  cent,  of  all  the  manufacturers  of 
enameled  ware  or  of  75  per  cent,  of  all  the  publishers  of  books,  copy- 
righted and  uncopyrighted,  for  the  purpose  of  filing  prices  and  elimi- 
nating competition,  was  exempt  from  the  operation  of  the  anti-trust 
laws,  merely  because  enameling  is  a  patented  process,  and  some  of  the 
books  pubHshed  were  protected  by  copyright.  Clearly  no  such  question 
arises  here.  Were  the  plaintiff  in  a  combination  with  75  or  80  per 
cent,  of  the  manufacturers  of  automobiles,  for  the  purpose  of  fixing 
prices  and  restricting  competition,  we  would  have  a  similar  case.  The 
chief  reliance  of  defendants  seems  to  be  upon  Dr.  Miles  Medical  Co. 
v.  Park  &  Sons  Co.,  220  U.  S.  373,  31  Sup.  Ct.  376,  55  L.  Ed.  502. 
The  complainant  there  was  engaged  in  the  manufacture  and  sale  of 
proprietary  medicines,  prepared  by  means  of  secret  formulas,  but 
touching  which  there  was  no  patent  or  other  statutory  grant.  It 
adopted  an  intricate  system  for  maintaining  uniform  prices  to  the  re- 
tail as  well  as  to  the  wholesale  trade.  In  the  respect  in  which  the  case 
has  a  bearing  upon  the  question  here  under  consideration,  it  may  best 
be  distinguished  by  the  following  excerpt  quoted  from  the  opinion: 

"The  first  inquiry  is  whether  there  is  any  distinction,  with  respect  to  such 
restrictions  as  are  here  presented,  between  the  case  of  an  article  manu- 
factured by  the  owner  of  a  secret  process  and  that  of  one  produced  under 
ordinary  conditions.  The  complainant  urges  an  analogy  to  rights  secured  by 
letters  patent.  Bement  v.  National  Harrow  Ck)mpany,  186  U.  8.  70  [22  Sup. 
Ct.  747,  46  L.  Ed.  1058].  In  the  case  cited  there  were  licenses  for  the  manu- 
facture and  sale  of  articles  covered  by  letters  patent  with  stlpnlations  as  to 
the  prices  at  which  the  licensee  should  sell.    The  court  said,  referring  to  the 
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act  of  July  2,  1890  (pages  92,  93):  'But  that  statute  clearly  does  not  refer  to 
that  kind  of  restraint  of  interstate  commerce  which  may  arise  from  reason- 
able and  legal  conditions  imposed  upon  the  assignee  or  licensee  of  a  patent 
by  the  owner  thereof,  restricting  the  terms  upon  which  the  article  may  be  used 
and  the  price  to  be  demanded  therefor.  Such  a  construction  of  the  act,  we 
have  no  doubt,  was  never  contemplated  by  its  framers.' 

"But  whatever  rights  the  patentee  may  enjoy  are  derived  from  statutory 
grant  under  the  authority  conferred  by  the  Ck)nstitution.  This  grant  is  based 
upon  public  considerations.  The  purpose  of  the  patent  law  is  to  stimulate  in- 
vention by  protecting  inventors  for  a  fixed  time  in  the  advantages  that  may  be 
derived  from  exclusive  manufacture,  use,  and  sale." 

It  may  be  noted  that  the  passage  here  quoted  from  Bement  v.  Na- 
tional Harrow  Company  was  subsequently  again  approved  in  the 
Standard  Sanitary  Manufacturing  Company  Case,  supra. 

By  drawing  attention  to  the  fact  that  the  plaintiff's  automobile  here 
IS  covered  by  letters  patent,  we  do  not  intimate  the  view  that  the  pat- 
ents of  themselves  would  be  a  sufficient  basis  upon  which  to  grant  the 
rehef  sought.  As  has  been  frequently  held,  the  statutes  conferring  ex- 
clusive rights  upon  the  patentee  do  not  of  their  own  vigor  perpetuate 
such  rights  indefinitely,  and  therefore  an  unconditional  sale  of  a  pat- 
ented article  releases  it  from  the  patentee's  control.  So,  going  a  step 
further,  the  patentee  cannot  unconditionally  sell  the  article  patented, 
and  by  attaching  a  notice  thereto  so  extend  the  scope  of  the  patent  as 
to  enable  him  successfully  to  claim  that  a  violation  of  the  provisions 
of  the  notice  constitutes  an  infringement  of  his  statutory  right,  as  was 
the  contention  in  the  "Sanatogen"  Case  (Bauer  v.  O'Donnell).  The 
plaintiff  here  makes  no  such  claim.  It  is  asserting  only  the  right,  to 
be  exercised  within  such  limits  as  may  be  prescribed  by  statutory  law 
or  considerations  of  sound  public  policy,  expressly  to  contract  with 
the  person  to  whom  it  delivers  possession  of  its  patented  product  to 
reserve  to  itself  a  measure  of  the  absolute  ownership  and  control  with 
which  admittedly  it  is  invested.  So  far  as  we  are  advised  by  the  con- 
tract, and  that  is  all  that  we  have  before  us,  the  plaintiff's  system  of 
selling  its  cars  cannot  be  made  the  means  of  laying  an  unreasonable 
restraint  upon  the  free  play  of  competition  or  of  dealing  oppressively 
with  the  public.  Presumably  the  contract  was  adopted  m  good  faith, 
to  accomplish  an  object  which  apparently  is  in  itself  legitimate.  It  is 
of  no  present  interest  that  in  some  of  its  provisions  it  may  be  harsh, 
or  even  unenforceable  as  against  the  consignee ;  he  is  not  complaining. 
If  he  desires  to  withdraw  from  the  relation,  that  is  his  right,  but  he 
cannot  at  the  same  time  claim  all  the  benefits  of  the  contract  and  re- 
pudiate its  burdens. 

The  objection  that  the  complaint  is  insufficient  to  disclose  jurisdic- 
tion in  the  court  below  we  have  considered,  but  it  is  deemed  to  be 
without  merit. 

The  judgment  will  be  reversed,  with  directions  to  overrule  the  mo- 
tion to  dismiss,  and  to  take  further  proceedings  not  out  of  harmony 
with  the  views  hereinbefore  expressed. 
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(244  Fed.  346) 

WILLIAMS  t.  VREELAND. 

(Clreuit  Court  of  Appeals,  Third  Circuit    Augiut  21,  1917.) 

No.  2239. 

1.  Banks  and  Banking  «=»248(1) — Stockholdbbs— Dottblb  Liabjixtt. 

Where  a  person,  with  full  knowledge  of  the  fact,  becomes  a  record 
shareholder  in  a  national  banking  association,  the  double  liability  impos- 
ed by  Rev.  St.  $  5151,  continues  until  by  his  act  he  removes  his  name  from 
the  record,  and  a  transfer  of  his  shares  without  a  change  in  the  corpc^rate 
records  does  not  tree  him  from  liability. 

2.  Banks   and   Banking   ^=»249(3) — ^National  Bank— Shabehoij>bb8— Lja- 

BiLiTT—"  Ratification  . " 

Where  a  person  becomes  and  for  a  time  continues  to  be  a  registered 
shareholder  in  a  national  banking  association  without  knowledge  of  that 
fact,  he  does  not  incur  the  double  liability  imposed  by  Rev.  St.  §  5151, 
unless  he  approves  the  transfer  by  a  ratification  which  implies  an  Intend- 
ed approval  with  full  knowledge,  and  until  such  ostensible  shar^older 
does  or  assents  to  some  act  of  the  party  creating  the  alleged  relation,  no 
estoppel  can  arise. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Ratification.] 

3.  Banks  and  Banking  ^=>250(5) — Shabeholders — ^Pbuca  Facie  LiABiurrT. 

Proof  that  defendant  was  a  shareholder  of  record  in  a  national  banking 
association  and  that  she  did  nothing  to  remove  her  name  establishes  a 
prima  facie  case  of  the  liability  to  assessment  for  the  double  liability  im- 
posed by  Rev.  St  $  5151. 

4.  Banks  and  Banking  ^=»250(5) — Suit  Against  Stockhoij)bb — ^Bubden  of 

Pboof— Shifting  of  Burden. 

Where  a  bank  receiver  suing  to  enforce  an  assessment  against  a  share- 
holder makes  out  a  prima  facie  case,  the  burden  of  proving  nonliability 
shifts  to  the  shareholder. 

5.  Banks   and    Banking    ^=>249(3) — Shabeholdebs — Liabiijtt— "Batipioa- 

TTON." 

Where  a  husband  without  her  knowledge  transferred  to  his  wife  on 
the  books  of  a  national  banking  association  stock  owned  by  him,  the 
wife's  indorsement  of  a  check  payable  to  the  husband  and  indorsed  by 
him,  which  was  drawn  in  payment  of  a  dividend  declared  before  the 
transfer,  does  not  amount  to  a  ratification  rendering  her  liable  as  a  share- 
holder ;   the  check  not  indicating  that  she  was  the  holder  of  the  shares. 

6.  Banks   and    Banking   «=»249(3) — Stockhoij>ebs — Liability--Evidence— 

"Ratification." 

In  suit  by  the  receiver  of  a  national  bank  to  enforce  an  assessmeot 
against  defendant,  who  appeared  on  the  books  of  the  association  as  a 
shareholder,  where  defendant  denied  liability  on  the  ground  that  the 
shares  had  been  transferred  to  her  by  her  husband  without  her  knowl- 
edge, and  that  she  had  never  ratified  the  transaction,  the  fact  that  de- 
fendant, at  the  request  of  her  husband,  who,  In  answer  to  questions,  mere- 
ly informed  her  that  he  had  made  a  mistake,  indorsed  a  power  of  attor- 
ney on  the  back  of  the  certificates  to  such  stock,  did  not,  where  she  was 
not  informed  that  the  certificates  were  in  her  name,  establish  a  ratifica- 
tion of  the  transfer,  rendering  defendant  liable  as  a  shareholder,  and  a 
contrary  finding  was  warranted. 

7.  Evidence  ^5s>66 — ^Pbesumptions. 

Where  a  wife  indorsed  certificates  of  bank  stock  which  had  been  trans- 
ferred on  the  books  of  the  banking  association  to  her  by  her  husband 
without  knowledge,  there  is  a  presumption  of  law  that  die  knew  the  na- 
ture of  the  transaction. 

^s»For  other  casM  »—  sam«  topic  ft  KET-N  UMBER  in  all  Kcjr-Numberod  DlstoU  ft  Indexes 
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8.  Evidence  ^=:»86 — ^Presumptions— Effect. 

A  presumption  stands  in  lieu  of  evidence  of  the  fact,  and  may  support 
a  finding  if  not  rebutted. 

9.  Appeal  and  Bbbob  ^=>1002 — Review— Verdict. 

•  Where  the  presumptions  and  evidence  are  conflicting,  a  verdict  of  the 
Jury  thereon  is  conclusive. 

10.  Trial  ^=»177 — Binding  Instruction— Effect  of  Request. 

A  prayer  by  each  party  for  binding  instructions  in  his  favor  is  equiva- 
lent to  a  Joint  request  for  a  finding  of  fact  by  the  court,  and  does  not 
amount  to  a  submission  without  the  intervention  of  a  Jury  within  Rev. 
St.  IS  649,  700  (CJomp.  St.  1916,  }i  1587,  1668) ;  hence  the  direction  of  a 
verdict  by  the  court  Is  ccmclubive. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  Thos.  G.  Haight,  Judge. 

Action  by  Christopher  L.  Williams,  as  receiver  of  the  First  National 
Bank  of  Bayonne,  against  Mary  A.  Vreeland.  There  was  a  judgment 
for  defendant,  and  plaintiff  brings  error.    Affirmed. 

Barber,  Watson  &  Gibboney,  of  New  York  City  (Stuart  G.  Gibboney 
and  George  M.  Burditt,  both  of  New  York  City,  of  counsel),  for  plain- 
tiff in  error. 

Pierre  P.  Garvin,  ^of  Jersey  City,  N.  J.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOI.LEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  The  single  question  is,  whether  the 
defendant  is  liable  for  an  assessment,  under  Section  5151,  R.  S.,  on 
stock  standing  in  her  name  on  the  books  of  an  insolvent  national  bank. 

In  September,  1913,  William  H.  Vreeland  was  the  record  owner  of 
125  shares  of  stock  of  The  First  National  Bank  of  Bayonne,  and  Mary 
A.  Vreeland,  his  wife,  was  the  record  owner  of  15  shares.  After  the 
declaration  of  a  dividend,  and  before  its  payment  on  October  1st  fol- 
lowing, Vreeland  resolved  to  make  a  present  to  his.  wife  of  100  of  his 
shares.  He  did  not,  either  then  or  later,  disclose  or  even  remotely 
intimate  to  her  his  intention,  but  proceeded  to  carry  it  out  by  sur- 
rendering to  the  bank  certificates  in  his  name  for  100  shares,  and  hav- 
ing issued  certificates  in  her  name  for  a  like  number,  and  requesting 
that  a  cheque  for  the  declared  dividend  on  these  shares  be  drawn  in 
her  favor.  It  being  impracticable  to  comply  with  this  request,  because 
dividend  cheques  had  already  been  drawn  to  shareholders  of  record 
upon  the  closing  of  the  books,  he  accepted  the  new  certificates  in  his 
wife's  name  and  a  cheque  for  dividends  thereon  in  his  own  name. 

Within  a  day  or  two  Vreeland  changed  his  mind  about  presenting 
the  shares  to  his  wife,  and  without  mentioning  the  matter  to  her,  con- 
sulted the  bank's  president  as  to  a  method  of  getting  them  back  in  his 
name,  representing  that  the  shares  were  good  collateral  and  if  given 
to  his  wife  it  might  be  awkward  to  get  them  again.  The  bank  official 
advised  him  to  procure  his  wife's  signature  to  the  customary  power 
of  attorney  on  the  back  of  the  certificates,  and  instructed  him  hp>v  the 
shares  could  again  be  placed  in  his  name  by  transfer  and  registration 
of  the  wife's  certificates  (which  had  not  been  registered)  and  registrar 

^s»For  other  casM  u—  same  topic  A  KBY-NUMBSR  ia  all  Key-Numbered  Digeeta  A  Indexes 
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tion  of  the  new  certificate  to  be  issued.  He  thereupon  secured  his 
wife's  signature,  but  never  surrendered  the  certificates  for  transfer  or 
registration.  He  endorsed  the  dividend  cheque  and  presented  it  to 
his  wife,  who  hkewise  endorsed  it  and  got  the  dividend.  To  that  ex- 
tent he  carried  out  his  idea  of  a  gift,  witiiout  telling  his  wife  the  meas- 
ure of  his  first  intention. 

With  the  certificates  of  Mary  A.  Vreeland  endorsed  and  outstanding, 
the  bank  failed,  and  a  receiver  took  over  its  affairs.  The  Comptroller 
of  the  Currency  levied  an  assessment  under  Section  5151,  R.  S.,  of  100 
per  cent,  against  the  bank's  shareholders.  Although  115  shares  were 
then  standing  in  the  name  of  Mary  A.  Vreelauid  on  the  stock  ledger 
and  notice  of  assessment  on  that  number  was  mailed  to  her,  the  re- 
ceiver treated  100  of  these  shares  as  though  they  belonged  to  her  hus- 
band. In  enforcing  the  assessment  against  both  Vreelsmds  (who  were 
without  money  yet  were  possessed  of  property),  the  receiver  took  the 
bond  of  William  H.  Vreeland  for  $25,000,  conditioned  for  the  pay- 
ment of  his  assessment  of  $12,500  on  125  shares  (25  shares  admittedly 
being  his  and  100  being  the  shares  represented  by  his  wife's  certificates 
then  in  his  hands).  In  this  bond  his  wife  joined  to  bar  her  dower.  At 
the  same  time  Mary  A.  Vreeland  gave  a  bond  for  $3,000,  conditioned 
for  the  payment  of  her  assessment  of  $1,500  on  her  IS  shares.  In  this 
bond  her  husband  joined.  Execution  was  issued  on  both,  followed  by 
sales  resulting  in  deficiencies.  Mary  A.  Vreeland  paid  the  deficiency 
on  her  bond  and  thus  fully  met  the  assessment  against  her  15  shares. 
William  H.  Vreeland  had  in  the  meantime  gone  into  bankruptcy,  and 
was  unable  to  meet  the  deficiency  on  his  bond,  amounting  to  $5,660.80 
and  interest.  Thereupon  the  receiver  shifted  his  attack  and  instituted 
this  suit  against  Mary  A.  Vreeland  on  her  liability  under  Section  5151, 
R.  S.,  upon  the  100  shares  which  stood  in  her  name,  seeking  to  recover 
the  deficiency  on  her  husband's  bond,  given  to  meet  the  assessment 
enforced  against  him  on  the  same  100  shares. 

The  trial  court  found  it  unnecessary,  as  we  do,  to  pass  upon  ques- 
tions raised  as  to  the  release  of  the  wife's  liability  because  the  certifi- 
cates for  the  shares  had  not  been  registered  and  because  demand  for  the 
amount  of  the  assessment  had  been  made  upon  and  settlement  accepted 
from  her  husband.  The  determining  question  was  and  is.  What  was 
the  liability  of  the  wife  on  the  record  entry  of  her  stock  holding  at  the 
time  of  the  assessment? 

At  the  trial,  the  receiver  proved  that  the  defendant  was  a  record 
shareholder.  This  the  defendant  admitted  but  pleaded  her  ignorance 
of  it,  showing  by  the  testimony  of  others  the  circumstances  how  she 
became  such  and  by  her  own  testimony  how  she  in  ignorance  contin- 
ued such.  The  receiver  also  proved  that  she  had  done  nothing  to 
cause  her  name  to  be  removed  from  the  record.  This  also  she  ad- 
mitted. 

As  there  was  no  dispute  in  the  testimony,  counsel  agreed  that  there 
was  no  question  for  the  jury,  and  on  motions  for  binding  instructions 
for  both  the  plaintiff  and  defendant,  submitted  the  question  to  the 
court. 

The  question  submitted,  as  we  understand  it,  was  not  a  question  of 
what  is  the  legal  liability  of  a  record  shareholder  of  a  national  bank 
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to  assessment  under  Section  5151,  R.  S.  That  liability,  under  varying 
circumstances,  has  been  defined  by  the  statute  and  settled  by  the  courts. 
The  question,  as  we  view  it,  was  one  of  evidence,  or  rather,  of  the 
sufficiency  of  evidence  to  bring  the  defendant  as  a  shareholder  within 
or  to  excuse  her  from  the  liability  imposed  by  law. 

[1]  Section  5151,  U.  S.  R.  S.,  provides,  that  shareholders  of  a  na- 
tional bank  shall  be  individually  and  ratably  responsible  for  all  debts 
and  engagements  of  the  bank  to  the  extent  of  the  amount  of  their 
stock  therein  at  the  par  value  thereof,  in  addition  to  the  amount  in- 
vested in  such  shares.  This  is  generally  known  as  the  "double  liability" 
act.  As  to  its  effect  upon  a  record  holder  of  stock,  the  Supreme  Court 
has  said  (Matteson  v.  Dent,  176  U.  S.  521,  20  Sup.  Ct.  419,  44  L.  Ed. 
571): 

"But  the  settled  doctrine  te  that,  as  a  general  rule,  the  legal  owner  of  stock 
of  a  national  bank  association — ^that  Is,  the  oi^e  In  whose  name  stock  stands 
on  the  books  of  the  association — remains  liable"  to  the  association  "so  long 
as  the  stock  Is  allowed  to  stand  In  his  name  on  the  books,  and  consequently, 
that  although  the  registered  owner  may  have  made  a  transfer  to  another  per- 
son, unless  it  has  been  accompanied  by  a  transfer  dh  the  books  of  registry  of 
the  association,  such  registered  owner  remains  Uable.'* 

[2]  When,  therefore,  a  person  becomes  a  record  shareholder  with 
full  knowledge  of  the  fact,  he  continues  such  (notwithstanding  he  may 
have  disposed  of  his  shares)  until  by  his  act  he  removes  his  name  from 
the  record.  But  it  has  developed  in  the  cases  that  persons  have  become 
and  have  for  a  time  continued  record  shareholders  without  knowledge 
of  that  fact.  With  respect  to  the  liability  of  such  the  Supreme  Court 
has  expressed  itself.  In  Keyser  v.  Hitz,  133  U.  S.  138,  10  Sup.  Ct. 
290,  33  L.  Ed.  531,  the  court,  speaking  with  reference  to  the  facts  of 
that  case,  said : 

"It  is  true,  as  already  suggested,  there  was  evidence  tending  to  show  that 
the  transfers  of  stock  were  made  originally  x^lthout  defendant's  knowledge, 
and  the  Jury  might  reasonably  have  concluded,  under  all  the  evidence,  that 
the  transfers  were  made,  and  caused  to  be  made,  by  her  husband.  ♦  ♦  ♦ 
The  vital  question  remained  whether  the  defendant  became  the  owner  of  the 
stock  within  the  meaning  of  the  statute  regulatliTg  the  Individual  liability  of 
the  shareholders  of  national  banking  associatlona     *    *    * 

"If  she  became  a4care  of  the  transfers,  after  they  were  made,  and  there- 
after received  the  dividends,  she  became  a  shareholder  for  all  purposes  of  in- 
dividual Uabllity  In  respect  to  the  contracts,  debts  and  engagements  of  tiie 
bank,  as  fully  as  If  the  transfers  had  been  made  originally  with  her  knowl- 
edge and  consent    ♦    ♦    ♦ 

"We  must  not  be  understood  as  saying  that  the  mere  transfer  of  the  stocks 
on  the  books  of  the  bank  to  the  name  of  the  defendant  Imposed  upon  her  the 
individual  liability  attached  by  law  to  the  position  of  shareholder  In  a  nation- 
al banking  association.  //  the  transfers  were,  in  fact,  without  her  knowledge 
or  consent,  and  she  wm  not  informed  of  what  was  so  done— ^nothing  more  ap- 
pearing, she  would  not  he  held  to  have  assumed  or  incurred  liability  for  the 
debts,  contracts  and  engagements  of  the  hank.  But  If,  after  the  transfers  she 
Joined  in  the  application  to.  con  vert  the  savings  bank  into  a  national  bank,  or 
in  any  other  mode  approved,  ratified  or  acquiesced  in  such  transfers,  or  ac- 
cepted any  of  the  benefits  arising  from  the  ownership  of  the  stock  thus  put 
in  her  name  on  the  books  of  the  bank,  she  was  liable  to  be  treated  as  a  share- 
holder, with  such  responsibility  as  the  law  Imposes  upon  the  shareholders  of 
national  banks.'* 
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The  test  x>i  liability  therefore  seems  to  be  the  fact  of  being  a  record 
shareholder,  knowledge  of  that  fact,  and  some  act  in  approval  or  rati- 
fication of  it.    Along  this  line  the  cases  have  been  tried. 

In  Kenyon  v.  Fowler,  155  Fed.  107,  83  C.  C.  A.  567,  affirmed  215 
U.  S.  593,  30  Sup.  Ct.  409,  54  L.  Ed.  341,  the  case  turned  on  the  de- 
fendant's admitted  knowledge,  that  by  an  unauthorized  act  stock  had 
been  placed  in  his  name  for  the  ostensible  purpose  of  holding  him 
out  as  a  stockholder,  and  on  the  inference  of  his  acquiescence  therein 
because  of  his  failure  to  disapprove  or  repudiate  the  act. 

In  Keyser  v.  Hitz,  133  U.  S.  138,  10  Sup.  Ct.  290,  33  L.  Ed.  531, 
stock  had  been  placed  in  the  name  of  the  defendant  without  her  knowl- 
edge, but  knowledge  thereafter  was  imputed  to  her  by  her  acts  in 
joining  in  an  application  to  convert  the  savings  bank  into  a  national 
bank,  and  by  accepting  cheques  for  dividends  on  the  stock  drawn  to 
her  order  and  by  her  endorsed.  Having  accepted  benefits  arising  from 
her  stock  ownership  she  was  estopped  to  deny  her  liability.  National 
Bank  v.  Case,  99  U.  S.  628,  632,  25  L.  Ed.  448;  Pauly  v.  State  Loan 
&  Trust  Co.,  165  U.  S.  606, 612,  17  Sup.  Ct.  465,  41  L.  Ed.  844. 

In  Finn  v.  Brown,  142  U.  S.  56,  57,  12  Sup.  Ct.  136,  35  L.  Ed.  936, 
the  person  in  whose  name  stock  was  entered  on  the  hooks,  was  a  di- 
rector of  the  bank  and  acting  cashier.  To  become  the  former  he  had  to 
be  a  stockholder,  and  had  to  make  an  affidavit  that  he  was  a  stock- 
holder ;  while  as  a  part  of  his  duties  in  the  latter  position,  he  kept  the 
stock  ledger.  He  was  therefore  conclusively  presumed  to  have  known 
that  he  was  a  stockholder. 

The  law  of  ratification  which  we  think  applies  to  the  case  in  hand,  is 
that  stated  by  the  Court  of  Appeals  of  New  York  in  Glenn  v.  Grath, 
133  N.  Y.  38,  31  N.  E.  344,  as  follows: 

''It  (a  ratification)  implies  a  conscious  cmd  intended  (approval  of  the  act 
done.  It  rests  upon  the  actual  and  existing  purpose  to  make  sucb  approTal. 
Hence,  the  courts  say,  that  t^  mu%t  occur  with  full  knowledge  of  all  the  facts.** 

Referring  to  the  principle  of  estoppel,  the  court  said : 

"That  question  is  not  reached,  because  before  It  can  be  reached  there  must 
be  shown  to  exist  some  act  of  the  party,  done  by  him  or  with  his  assent,  creat- 
ing: the  alleged  apparent  relation.  That  fact  must  be  established  before  any 
question  of  estoppel  can  arise.  If  the  act  done,  the  false  appearance  created, 
is  the  act,  not  of  the  party,  but  of  some  third  person,  such  party  Is  in  no  man- 
ner bound  or  affected  by  it  unless  he  either  originally  authorized  it  or  subse- 
quentiy  ratified  it." 

And  again  the  court  said : 

"Where  the  shareholder  consciously  accepts  that  relation,  he  ought  to  bear 
its  burdens  as  well  as  enjoy  Its  benefits,  and  It  Is  easy  to  imply  a  promise  to 
perform  that  duty.  But  where  he  does  not  accept  the  relation,  where  it  was 
put  upon  him  by  another  without  authority  and  against  his  will,  where,  in- 
stead of  accepting  its  benefits,  he  repudiates  them  at  serious  loss,  where  his 
mind  and  that  of  the  company  never  met  In  any  contractual  relation,  where  it 
was  not  his  duty  to  j^ay,  and  he  explicitly  refused  to  take  what  was  offered, 
all  foundation  for  an  implied  promise  Is  gone.  The  facts  do  not  admit  of  it, 
for  the  law  does  not  raise  a  fiction  to  accomplish  a  wrong.  And  thus  again  we 
come  to  the  proposition  that  the  real  truth  must  be  ascertained,  and  when 
ascertained  must  control.  And  that  real  truth  is  that  the  defendants  repudi- 
ated and  did  not  rati^  the  unauthorized  act  of  McKim.    The  whole  force  of  a 
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ratification  lies  l»  conscious  and  intended  assent  tdth  full  knowledge  of  the 
facts.  If  there  is  no  such  intent  and  no  such  voKtUm,  hut  a  contrary  intent 
and  an  opposite  purpose,  there  is  no  ratification.  The  absence  of  any  such  in- 
tent and  the  presence  of  a  different  one  is  clearly  disclosed  by  the  facts." 

This  being  the  law,  the  question  in  this  case,  as  we  have  said,  be- 
comes one  of  evidence:  Has  the  plaintiff  established  the  defendant's 
liability  by  sufficient  testimony?  Or  has  the  defendant  overcome  the 
plaintiff's  case  by  evidence  sufficient  to  establish  her  non-liability? 

[3,  4]  The  plaintiff  proved  that  the  defendant  was  a  shareholder  of 
record  and  that  she  did  nothing  to  remove  her  name  as  such.  This 
was  sufficient  to  establish  prima  facie  the  defendant's  liability.  Finn 
v.  Brown,  142  U.  S.  56,  57,  12  Sup.  Ct.  136,  35  L.  Ed.  936;  Matteson 
V.  Dent,  176  U.  S.  521,  530,  20  Sup.  Ct  419,  44  L.  Ed.  571.  The  bur- 
den then  shifted  to  her  (Finn  v.  Brown,  supra)  to  show  that  the  act  of 
making  her  a  shareholder  was  in  the  first  instance  unauthorized; 
that  it  was  without  her  knowledge  or  consent;  and  that  she  has  not 
since  acquiesced  in  or  ratified  it.  That  she  has  sustained  the  burden 
upon  the  first  two  points  is  not  disputed ;  therefore  the  remaining  ques- 
tion is  as  to  evidence  of  her  ratification. 

[5]  Evidence  of  the  defendant's  ratification  is  restricted  to  her  two 
acts,  first,  of  endorsing  a  dividend  cheque  and  receiving  the  dividend ; 
and,  second,  of  endorsing  the  certificates  of  stock,  that  is,  of  signing 
the  power  of  attorney  on  the  back  of  each.  The  first  may  readily  be 
disposed  of. 

It  is  urged  that  in  signing  the  dividend  cheque  the  defendant  came 
within  the  case  of  Keyser  v.  Hitz,  supra.  In  that  case  the  wife  re- 
ceived three  cheques  made  to  her  order.  The  cheques  showed  by  apn 
propriate  printing  that  they  were  dividend  cheques  on  stock  of  a  named 
national  bank.  By  endorsing  them  the  court  charged  her  with  knowl- 
edge of  what  they  inevitably  told  her.  But  here  the  cheque  endorsed 
by  the  wife,  though  a  dividend  cheque,  was  made  to  the  order  of  the 
husband,  who  first  €«idorsed  it.  Her  endorsement  of  a  cheque  made 
payable  to  the  order  of  her  husband,  in  carrying  out  what  indubitably 
was  a  present  to  her,  did  not  charge  her  with  notice  that  the  stock  up- 
on which  the  dividend  was  declared  stood  in  her  name.  Following  the 
reasoning  in  Keyser  v.  Hitz,  the  legal  inference  and  imputation  are  just 
the  contrary.  .  By  accepting  from  her  husband  a  dividend  cheque 
made  payable  to  his  order,  she  was  justified  in  thinking  that  the  stock 
upon  which  it  was  issued  stood  in  his  name.  This  thought,  doubt- 
less, had  a  bearing  upon  her  next  act. 

[6]  The  defendant's  next  and  last  act  in  relation  to  the  bank  stock 
which  had  been  placed  in  her  name  without  her  knowledge  or  con- 
sent, was  in  affixing  her  signature  to  the  power  of  attorney  upon  the 
back  of  each  certificate.  This  she  did  without  looking  at  their  face, 
or  learning  what  they  were.  Her  husband  placed  the  certificates  be- 
fore her  face  down,  and  said,  "Mary,  will  you  sign  these  papers  for 
me?"  She  said,  "What  are  they?"  He  replied,  "They  are  some 
bank  stock;   I  have  made  a  mistake."    Continuing,  she  testified: 

"I  didii*t  know  that  the  certificates  were  In  my  name;  I  didn't  know  any- 
thing about  them ;  I  knew  that  Mr.  Vreeland  would  not  ask  me  to  do  any- 
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thing  I  should  not  do;  he  never  has.  ♦  ♦  ♦  He  didn't  tell  me  it  was  In 
my  name.  ♦  ♦  ♦  He  didn't  tell  me  in  what  respect  he  had  made  a  mis- 
take. I  didnt  feel  that  he  should  explain  it  He  Just  said  he  had  made  a 
mistake  and  asked  me  to  sign  it    That  was  all." 

Considering  this  testimony  in  connection  with  corroborating  testi- 
mony, it  appears  to  us,  that  what  Mary  A,  Vreeland  did,  in  legal  ef- 
fect, was  to  make  a  valid  execution  of  a  power  of  attorney  for  the 
trarisfer  of  stock.  That  act,  in  so  far  as  it  authorized  a  transfer  of 
stock,  she  cannot  avoid  by  pleading  ignorance.  As  the  question  here 
does  not  involve  the  validity  of  the  act  to  effect  a  transfer,  but  con- 
cerns its  evidential  imputation  of  the  knowledge  with  which  it  was 
done,  we  are  of  opinion  that  the  circumstances  which  attended  the 
act  were  a  part  of  it,  and  affected  the  evidential  inferences  to  be  drawn 
from  it.  These  circumstances  show,  that  before  acting,  the  defend- 
ant requested  to  be  informed  as  to  what  she  was  asked  to  do ;  this 
information  was  denied  her.  It  was  denied  her  under  representations 
and  influences,  which,  when  she  acted,  led  her  to  believe  she  was  do- 
ing something  entirely  different  from  that  which  she  was  actually 
doing ;  that  is,  she  was  made  to  believe  she  was  correcting  a  mistake  of 
her  husband,  a  mistake  affecting  his  affairs,  not  that  she  was  dealing 
with  or  assigning  away  her  own  property.  Therefore,  we  think  the 
circumstances  were  such  as  to  negative  the  knowledge,  which  other- 
wise it  is  presumed  her  act  would  have  imparted.  They  contradicted 
the  normal  imputations  of  her  act,  and  left  her  without  that  knowledge 
which  was  a  prerequisite  to  a  valid  ratification  of  her  husband's  unau- 
thorized act. 

Upon  this  line  of  reasoning  we  think  the  court's  finding  for  the 
defendant  upon  the  evidence  can  be  sustained.  But  aside  from  the 
interpretation  favorable  to  the  defendant,  of  which  we  think  the  evi- 
dence is  susceptible,  we  are  of  opinion  the  judgment  must  be  sus- 
tained upon  an  altogether  different  ground. 

[7-10]  There  is  an  undoubted  presumption  of  law,  that  Mary  A, 
Vreeland  knew  what  she  was  doing  when  she  endorsed  the  certificates 
of  stock  and  that  she  knew  their  contents,  and  thus  she  ratified  the  act 
of  her  husband.  Being  a  presumption  it  stands  in  lieu  of  evidence  of 
the  fact,  and  had  it  not  been  rebutted,  it  would  have  been  sufficient  to 
fasten  liability  upon  her.  Being  only  a  presumption,  she  endeavored 
to  rebut  it  by  evidence.  While  neither  the  evidentiary  presumption 
nor  the  rebuttal  evidence  was  disputed,  the  two  were  in  conflict.  If 
the  case  had  gone  to  the  jury  with  the  evidence  in  this  state,  the  judge 
doubtless  would  have  submitted  the  question  of  her  knowledge,  and 
the  jury's  finding  upon  the  fact  of  her  knowledge  would  have  concluded 
both  parties.  Instead  of  submitting  the  case  to  the  jury,  however,  each 
party  asked  the  court  for  binding  instructions  in  his  favor,  which, 
under  Beuttell  v.  Magone,  157  U.  S.  154,  15  Sup.  Ct.  566,  39  L.  Ed. 
654,  is  not  a  submission  to  the  court  without  the  intervention  of  a 
jury,  within  the  intent  of  Rev.  S'tat.  §§  649,  700  (Comp.  St.  1916,  §§ 
1587,  1668),  but  is  equivalent  to  a  joint  request  for  a  finding  of 
fact  by  the  court,  and  when  the  court,  acting  upon  such  request,  di- 
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rects  the  jury  to  find  for  one  of  the  parties,  both  are  concluded  on  its 
finding. 

In  this  case  the  parties  submitted  to  the  court  the  question  of  the 
wife's  ratification  of  her  husband's  unauthorized  act;  that  ques- 
tion was  one  of  fact;  upon  it  depended  her  liability.  The  court's 
decision,  as  evidenced  by  its  instruction  to  the  jury  that  they  render 
a  verdict  for  the  defendant,  was  a  finding  of  fact,  which  concluded 
both  parties  as  effectually  as  if  the  same  fact  had  been  foimd  by  the 
jury. 

The  judgment  below  is  affirmed. 


(244  Fed.  353) 

NORFOLK  SOUTHERN  R.  CO.  v.  FOREMAN. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    July  16,  1917.) 

No.  1506. 

1.  Admiralty  ^=»46 — Pbocess — State  Statutb. 

A  state  statute  as  to  how  process  may  be  served  on  a  railroad  corpora- 
tion is  not  controlling  in  a  proceeding  in  personam  In  admiralty,  to 
which  the  Conformity  Act  June  1,  1872,  c.  255  (17  Stat.  196),  does  not 
apply. 

2.  Adhibaltt  ^s»46 — ^Process — Service  on  Corporation's  Secretary. 

Service  of  citation  on  the  secretary  of  a  corporation  in  a  proceeding  in 
personam  against  it  in  admiralty  is  good,  he  being  such  a  head  officer  as 
secures  knowledge  thereof  to  It. 
il,  Apfearancs   ^=»24(1) — Actions — Service   op   Process — ^Wafveb   of   Ob- 
jections. 

The  court  having  jurisdiction  of  the  subject-matter,  and  the  parties  be- 
ing within  its  territorial  jurisdiction,  and  defendant's  contention  on  spe- 
cial appearance  being  that  the  service  of  process  on  its  secretary  was  not 
good  service  on  it,  it  waives  Its  rights,  in  that  respect,  by  answering  and 
going  to  trial  on  the  merits,  after  such  question  is  decided  against  it; 
especially  where  it  not  only  asked  that  the  service  be  quashed,  but  sought 
to  procure  a  dismissal 

4.  Shipping  «=>84(3) — Injury  to  Servant — Dangerous  Work — FAciLrnES 

FOR  Rescue. 

Devices  ajid  facilities  reasonably  fit  and  accessible  to  effect  a  rescue 
should  be  provided  where  an  employe  is  required  to  work  where  he  may  be 
subjected  to  the  danger  of  being  thrown  into  the  water. 

5.  Admiralty  ^=»70 — Pleading  and  Evidence. 

Under  the  informal  proceedings  in  admiralty,  unless  defendant  pleads 
surprise  and  procures  a  continuance,  the  court  may,  in  action  for  death 
of  an  employ^,  allow  testimony  of  concurring  circumstances  indicating 
negligence,  and  base  a  decree  thereon,  though  not  particularly  or  spedllc- 
ally  pleaded,  especially  when  they  are  the  dangerous  character  of  the 
work  required  to  be  done  if  performed  by  an  inexperienced  man,  as  was 
deceased. 

6.  Admiralty  ^=>118 — ^Review — ^Decision  on  Facts. 

Decision  of  the  judge  in  an  admiralty  case  on  questions  of  fact,  there 
being  involved  conflicting  evidence  or  the  credibility  of  witnesses  ex- 
amined before  him,  will  be  reversed  only  if  manifestly  contrary  to  the 
evidence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
cm  District  of  Virginia,  at  Norfolk ;  Edmund  Waddill,  Jr.,  Judge. 

^=»For  other  cbjim  ■••  same  topic  ft  KBT-NUMBER  in  all  K«y-Numbored  DlgesU  ft  IndexM 
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In  Admiralty.  Action  by  George  W.  Foreman,  administrator  of 
Alonzo  Skinner,  deceased,  against  the  Norfolk  Southern  Railroad 
Company.    Decree  for  libelant,  and  respondent  B.ppt2As.    AflBrmed- 

James  G.  Martin,  of  Norfolk,  Va.,  for  appellant. 
S.  Burnell  Bragg  and  Luther  B.  Way,  both  of  Norfolk,  Va,  (Pender 
&  Way,  of  Norfolk,  Va.,  on  the  brief),  for  appellee. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  SMITH, 
District  Judge. 

SMITH,  District  Judge.  This  is  an  appeal  in  admiralty  from  a  de- 
cree of  the  court  below  in  favor  of  the  appellee  for  $2,400,  as  damages 
due  to  the  children  of  one  Alonzo  Skinner  for  his  death  through  the 
negligence  of  the  appellant.  The  appellant,  the  defendant  below,  is  a 
domestic  corporation  of  the  state  of  Virginia,  having  its  principal  office 
in  the  city  of  Norfolk.  The  deceased,  for  whose  death  damages  are 
claimed,  was  at  the  time  of  his  death  a  resident  of  and  employed  in  the 
city  of  Norfolk.  The  place  where  the  death  and  the  alleged  act  of 
negligence  took  place  was  in  the  port  of  Norfolk,  and  the  plaintiff  is  a 
domestic  administrator  in  Norfolk  of  the  deceased.  The  statute  of 
Virginia  (Code,  §  2902)  provides  that,  where  death  has  ensued  from  the 
negligence  of  those  in  charge  of  a  ship  or  vessel,  the  same  right  of 
action  which  the  deceased  would  have  had  if  death  had  not  ensued  shall 
survive  and  continue.  The  appellant  was  the  owner  of  the  tug  Lynn- 
haven,  and  this  libel  in  personam  was  filed  against  the  appellant,  the 
Norfolk  Southern  Railroad  Company,  as  the  party  responsible  for  the 
negligence  of  its  employes  in  charge  of  that  tug  in  causing  the  death  of 
Skinner.  The  monition  was  served  by  the  marshal  on  the  secretary  of 
the  Norfolk  Southern  Railroad  Company  by  delivering  a  true  copy 
to  him  in  person  at  the  principal  office  of  the  Norfolk  Southern  Rail- 
road Company  in  the  city  of  Norfolk.  The  respondent  then  filed  an 
appearance  stating  that  it  appeared  specially  in  the  cause  and  moved 
to  quash  the  return  and  dismiss  the  libel  and  monition,  for  that  it  ap- 
peared that  the  monition  had  been  served  on  the  secretary  of  the  re- 
spondent corporation,  whereas  the  secretary  was  not  a  person  upon 
whom  service  could  be  made  under  the  statutes  and  laws  of  the  state 
of  Virginia.  The  court  below  heard  the  motion  to  dismiss  the  libel  and 
monition  and  to  quash  the  libel  and  to  quash  the  monition,  and  quash 
the  marshal's  return  on  the  monition,  and  overruled  the  motion  and 
ordered  the  respondent  to  answer.  Thereupon  respondent  filed  its 
answer  to  the  merits  (without  therein  expressly  reserving  any  rights 
under  its  previous  special  appearance),  and  the  cause  went  to  trial  on 
the  merits  before  the  court.  A  large  amount  of  testimony  was  intro- 
duced by  both  libelant  and  respondent,  and  the  court  rendered  its  de- 
cree on  the  merits  in  favor  of  libelant,  for  $2,4(X).  From  that  decree 
this  appeal  is  taken. 

Three  questions  are  made  by  the  assignments  of  error:  (1)  That 
the  court  should  have  quashed  the  return  and  dismissed  the  libel  and 
monition ;  (2)  that  the  court  erred  in  finding  the  respondents  guilty  of 
negligence ;  (3)  that  the  court  erred  in  not  finding  the  deceased  guilty 
of  contributory  negligence. 
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[1,  2]  The  statute  of  Virginia  (Code,  §  3225)  provides  that  process 
against  a  railroad  corporation  may  be  made  on  its  president,  cashier, 
treasurer,  general  superintendent,  or  any  one  of  its  directors.  Were 
the  present  cause  an  action  at  law,  then  under  the  conformity  act  of 
1872  the  Virginia  statute  might  be  held  as  controlling.  It  is  a  pro- 
ceeding in  admiralty,  to  which  the  conformity  act  does  not  apply ;  and 
the  inquiry,  then,  is  whether  the  service  on  the  secretary  was  a  good 
service  on  a  corporation  according  to  admiralty  practice.  The  statute 
of  Virginia  could  not  possibl)r  control  the  practice  in  the  exclusive  ju- 
risdiction of  a  court  of  admiralty.  If,  when  the  statute  of  Virginia 
was  enacted,  by  the  practice  of  the  court  of  admiralty  a  corporation 
could  be  served  by  a  service  on  its  secretary,  then,  to  hold  that  the 
statute  could  restrict  the  court  of  admiralty  in  the  exercise  of  its  ju- 
risdiction by  limiting  the  service  to  only  other  officers — say  to  officers 
far  removed  from  the  point  at  which  the  court  of  admiralty  sat — ^ 
would  seem  to  lead  to  the  power  of  the  state  to  practically  deprive  the 
court  of  admiralty  of  its  salutary  and  summary  jurisdiction  in  perso- 
nam. 

There  appears  to  be  no  statute  of  Congress  or  rule  of  the  District 
Court  below  expressly  providing  how  citations  in  admiralty  shall  be 
served  nor  any  decisions  of  any  court  of  admiralty  on  the  point.  Walk- 
er V.  Hughes  (D.  C.)  132  Fed.  885. 

In  the  matter  of  In  re  Louisville  Underwriters,  134  U.  S.  488,  10 
Sup.  Ct.  587,  33  L.  Ed.  991,  the  Supreme  Court  held  that  where  the 
libelee  (a  foreign  corporation)  had,  in  pursuance  of  a  state  statute,  ap- 
pointed an  agent  in  New  Orleans  on  whom  legal  process  might  be  serv- 
ed, then  a  monition  in  admiralty  from  the  United  States  District  Court 
for  the  Eastern  District  of  Louisiana  could  also  be  served  on  that 
agent.  This  followed  not  from  the  permission  or  provision  of  the 
state  statute,  but  because  service  on  an  agent  was  a  good  service  in  ad- 
miralty, and  there  was  an  agent  (no  matter  why  appointed)  within  the 
territorial  jurisdiction  who  could  be  served. 

In  United  States  v.  Bedouin  Steamship  Co.  (D.  C.)  167  Fed.  863, 
where  the  service  on  an  agent  of  a  foreign  corporation  was  upheld,  it 
does  not  appear  that  any  reference  was  made  to  any  authority  based  on 
a  state  statute.  In  the  cases  of  Doe  v.  Springfield  Boiler  Co.,  104  Fed. 
684,  44  C.  C.  A.  128,  and  Insurance  Co.  of  North  America  v.  Frederick 
Leyland  &  Co.  (D.  C.)  139  Fed.  67,  it  was  held  in  the  cases  of  nonresi- 
dents, that  where  the  state  statutes  required  the  designation  of,  or  itself 
designated,  the  agents  of  foreign  corporations  on  whom  process  could 
be  served,  that  a  service  could  be  made  of  a  monition  in  admiralty  on 
the  same  agents.  Nothing  in  these  cases  is  restrictive  of  the  power  of 
a  court  of  admiralty  to  serve  either  a  domestic  or  a  foreign  corpora- 
tion according  to  its  established  practice.  A  court  of  admiralty  could 
not  serve  in  personam  a  foreign  nonresident  corporation  by  extraterri- 
torial service  of  the  monition.  Where,  however,  in  obedience  to  state 
law,  an  intraterritorial  agent  exists  on  whom  process  can  be  served, 
then  the  court  of  admiralty  can  have  its  process  served  on  that  agent 
within  the  jurisdiction  in  like  manner  as  a  state  court  could  do,  and  in 
like  manner  also  as  the  court  of  admiralty  might  do  if  the  agent  within 
156  C.CJL— 41 
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its  territorial  jurisdiction  were  appointed  without  reference  to  any 
state  statute.    U.  S.  v.  Bedouin  S.  S.  Co.,  supra. 

The  Supreme  Court  has  decided  in  Kansas  City  R.  R.  Co.  v.  Daugh- 
try,  138  U.  S.  298,  305,  11  Sup.  Ct.  306,  308  (34  L.  Ed.  963),  that  "at 
common  law  service  was  made  on  such  head  officer  of  a  corporation  as 
secured  knowledge  of  the  process  to  the  corporation."  There  is  no 
distinct  separate  adjudication  to  the  same  effect  with  regard  to  a  court 
of  admiralty,  but  it  would  seem  to  follow  necessarily  that  the  same 
rule  held  good  in  any  court  of  record,  and  especially  in  a  court  of  ad- 
miralty. By  the  general  concensus  of  authority,  the  secretary  of  a  cor- 
poration is  such  a  head  officer,  and  the  learned  judge  below  did  not  err 
in  overruling  the  motion  to  quash  the  service. 

[3]  But  apart  from  this,  it  appears  that  the  appellant  respondent,  aft- 
er the  decision  of  the  motion,  answered  and  went  to  trial  on  the  mer- 
its. The  appellant  insists  that  this  was  no  waiver  of  its  rights  under 
'  its  so-called  special  appearance,  but  that  when  that  was  overruled  it 
had  the  right  to  defend  itself  on  the  merits,  and  reserve  the  right, 
should  the  merits  be  decided  adversely  to  it,  to  renew  its  objection 
in  this  court,  and  have  the  adverse  judgment  reversed  on  this  pre- 
liminary ground ;  that  it  was  not  bound  to  take  the  chances  of  being 
wrong  on  this  preliminary  question,  but  had  the  right  to  appear  and 
contest  the  cause  on  the  merits,  and  reserve  this  preliminary  question 
as  a  resource  should  the  merits  be  decided  against  it.  There  are,  how- 
ever, two  sets  of  chances,  and  the  argument  should  hold  conversely. 
Why  should  the  appellant  have  the  right  to  compel  the  chances  in  its 
favor  by  taking  the  benefit  of  the  trial  on  its  merits,  and  the  benefit 
of  the  judgment  if  in  its  favor,  whilst  denying  that  benefit  to  the  appel- 
lee by  holding  in  reserve  this  preliminary  question?  Is  the  appellant 
to  be  in  the  court  for  its  purposes  and  at  the  same  time  out  of  it  for 
the  purposes  of  the  appellee? 

There  is  a  great  mass  of  conflicting  decisions  on  this  subject  of  so- 
called  special  appearahces  and  their  effect.  Some  jurisdictions  uphold 
the  right  to  appear  specially,  and,  if  the  question  be  decided  adversely 
to  the  party  so  appearing,  then  to  file  answers  to  the  merits  and  con- 
test those  merits  on  trial,  taking  the  chance  of  a  favorable  decision,  and, 
if  the  decision  on  the  merits  be  adverse,  still  to  retain  the  right  to  make 
the  question  of  power  or  jurisdiction  advanced  by  the  special  appear- 
ance. Some  jurisdictions  deny  this  right,  and  in  one  jurisdiction 
(Texas)  the  statutory  provision  is  to  the  effect  that  any  such  appear- 
ance shall  be  deemed  and  treated  as  a  general  appearance.  On  an  ap- 
peal from  a  similar  statutory  provision  of  the  state  of  Kentucky  in  the 
case  of  Western  Indemnity  Co.  v.  Rupp,  235  U.  S.  261,  35  Sup.  Ct  37, 
59  L.  E4  220,  the  Supreme  Court  held: 

•*That  a  state,  without  violence  to  the  'due  process*  clause  of  the  Fourteenth 
Amendment,  may  declare  that  one  who  voluntarily  enters  one  of  its  coortB  to 
contest  any  question  in  an  action  there  pending  shall  be  deemed  to  have  sub- 
mitted himself  to  the  lurisdiction  of  the  court  for  all  puiposes  of  the  action, 
and  may  attach  consequences  of  this  character  even  to  a  special  appearance 
entered  for  the  purpose  of  objecting  that  the  trial  court  has  not  acquired  ju- 
risdiction over  the  person  of  the  defendant,  is  settled  by  the  decision  at  this 
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court  In  York  v.  Texas.  137  IT.  S.  15  [H  Sup.  Ct.  9,  34  L.  Ed.  6041 ;  followed  in 
Kauffman  v.  Wooters,  138  U.  S.  285  [11  Sup.  Ct.  298,  34  L.  Ed.  962]," 

The  court  proceeds : 

"A  nonresident  party  against  whom  a  personal  action  is  instituted  in  a 
state  court  without  service  of  process  upon  him  may,  if  he  please,  ignore  the 
proceeding  as  wholly  ineffective,  and  set  up  its  invalidity  if  and  when  an  at- 
tempt is  made  to  take  his  property  thereunder,  or  when  he  is  sued  upon  it  in 
the  same  or  another  jurisdiction.  Pennoyer  v.  Neff,  95  U.  S.  714,  732,  733  [24 
L.  Ed.  565] ;  York  v.  Texas,  137  U.  S.  15,  21  [11  Sup.  Ct.  9,  34  L.  Ed.  604].  But 
if  he  desires  to  raise  the  question  of  the  validity  of  the  proceedings  in  the 
court  in  which  it  is  instituted,  so  as  to  avoid  even  the  semblance  of  a  Judg- 
ment against  him,  it  is  within  the  power  of  the  state  to  declare  that  he  shall 
do  this  subject  to  the  risk  of  being  obliged  to  submit  to  the  Jurisdiction  of  the 
court  to  hear  and  determine  the  merits.  If  the  objection  raised. to  its  Jurisdic- 
tion over  his  person  shall  be  overruled.  This  prevents  a  defendant  from  doing 
what  plaintiff  in  error  has  attempted  to  do  in  the  present  case — that  is,  to 
secure,  if  possible,  the  benefit  of  a  binding  adjudication  in  its  favor  upon  the 
merits,  through  the  exercise  of  the  court's  Jurisdiction,  while  depriving  its 
adversary  of  any  possibility  of  success  by  reserving  an  objection  to  the  Juris- 
diction of  the  court  to  render  any  Judgment  against  it" 

In  the  federal  courts,  however,  it  has  been  held  that  defendants  ap- 
pearing in  the  court  under  protest,  with  the  sole  purpose  of  denying 
the  jurisdiction  of  the  court,  do  not  waive  their  rights,  if  such  ques- 
tion be  decided  adversely  to  them,  by  then  contesting  the  case  on  the 
merits.  Western  Indemnity  Co.  v.  Rupp,  supra;  Harkness  v.  Hyde, 
98  U.  S.  476,  25  L.  Ed.  237;  Southern  Pac.  Co.  v.  Denton,  146  U. 
S.  202,  206,  13  Sup.  Ct.  44,  36  L.  Ed.  942;  Mexican  Central  Ry.  Co. 
v.  Pinkney,  149  U.  S.  194,  13  Sup.  Ct.  859,  37  L.  Ed.  699;  Galveston, 
etc.,  Ry.  V.  Gonzales,  151  U.  S.  496,  14  Sup.  Ct.  401,  38  L.  Ed.  248; 
Citizens'  Savings  &  Trust  Co.  v.  Illinois  Cent.  R.  R.  Co.,  205  U.  S.  46, 
27  Sup.  Ct.  425,  51  L.  Ed.  703;  Davidson  Marble  Co.  v.  Gibson,  213 
U.  S.  10-19,  29  Sup.  Ct.  324,  53  L.  Ed.  675. 

This  ruling,  however,  has  been  made  in  cases  where  the  objection 
lay  to  the  entire  lack  of  jurisdiction  of  the  court  to  hear  the  cause, 
either  by  reason  of  its  inability  to  serve  a  nonresident  defendant  with- 
in the  jurisdiction,  or  by  reason  of  the  statutory  limitation  of  jurisdic- 
tion in  the  court  affecting  its  power  to  assert  jurisdiction ;  for  as  the 
Supreme  Court  adds  in  the  case  of  Western  Indemnity  Co.  v.  Rupp, 
supra,  on  page  273  of  235  U.  S.,  on  page  41  of  35  Sup.  Ct.  (59  L.  Ed. 
220): 

"As  appears  from  Southern  Pacific  Co.  v.  Denton,  and  other  cases  of  the 
same  class  above  cited,  the  distribution  of  original  and  appellate  jurisdiction 
in  the  federal  courts  is  such  as  to  sometimes  give  an  advantage  of  this  kind 
to  defendants.*' 

The  cases  in  the  federal  courts  in  which  the  rule  has  been  applied 
have  been  as  to  on©  class  upon  cases  begun  in  state  courts  and  then  re- 
moved from  the  state  court  to  the  federal  court  where  it  has  been 
sought  to  procure  personal  judgments  against  parties  who,  by  reason  of 
extraterritorial  residence,  were  completely  beyond  the  jurisdiction  of 
the  state  court.  There  the  defendant  has  been  allowed  to  appear  and 
deny  the  power  of  the  court  to  have  any  right  to  take  jurisdiction  at  all 
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over  him,  and  to  reserve  that  question  when  decided  against  him,  and 
notwithstanding  that  reservation  to  also  contest  the  cause  on  its  merits. 
The  other  class  of  cases  have  been  cases  in  which,  by  the  express 
terms  of  the  act  of  Congress  defining  the  jurisdiction  of  the  federal 
court,  it  had  no  jurisdiction  to  entertain  the  cause  except  in  the  districts 
of  the  residence  of  the  plaintiff  or  defendants.  Coe  v.  Armour  Fertil- 
izer Works,  237  U.  S.  413,  35  Sup.  Ct.  625,  59  L.  Ed.  1027. 

The  case  at  bar  presents  no  such  question.  Here  defendant  is  a  do- 
mestic corporation  with  its  residence  and  principal  office  within  the 
court's  territorial  jurisdiction.  Both  the  subject-matter  of  the  cause 
and  the  persons  of  all  the  parties  are  within  the  court's  power  to  act, 
and  within  its  territorial  jurisdiction.  The  question  presented  is  not 
really  one  of  competent  jurisdiction  in  any  sense  as  denying  the  court's 
power  to  take  jurisdiction  over  either  the  cause  or  the  parties.  It  is 
one  of  due  service  of  process,  i.  c.,  of  due  process  of  law,  of  lack  of  due 
procedure  to  give  the  party  cited  his  legal  day  in  court.  The  defendant's 
contention  is  that  it  was  not  served  with  process  as  required  by  law  so 
as  to  compel  it  to  appear  and  have  its  day  in  court. 

The  object  of  the  service  of  process  is  to  bring  the  party  into  court, 
and,  after  due  opportunity  to  him  to  defend,  then  to  award  judgment 
for  or  against  him.  If  the  receipt  of  that  notice  is  admitted,  and  the 
party  comes  into  court,  and  due  time  is  given,  and  no  snap  or  hasty 
judgment  attempted,  then  it  would  appear  that  all  the  purposes  of 
serving  process  have  been  accomplished. 

The  spectacle  that  would  be  here  presented,  if  the  contention  of  the 
appellant  were  sustained,  would  be  that  of  a  domestic  corporation  ac- 
tually admitting  receipt  of  the  notice,  and  appearing  in  court,  receiving 
its  due  time  for  preparation,  filing  its  answer  on  the  merits,  proceed- 
ing to  trial,  cross-examining  and  examining  at  length  its  own  and  its 
adversary's  witnesses,  doing  everything  any  other  litigant  could  do  in 
a  court  of  justice,  and  then,  after  a  solemn  and  final  judgment  ren- 
dered, upsetting  and  rendering  naught  all  that  has  been  done,  simply 
because  the  notice  delivered  to  it,  and  which  it  received,  was  delivered 
to  its  secretary  and  not  to  one  of  its  directors,  or  its  cashier,  or  presi- 
dent. 

It  seems  to  us  that  the  rule  with  regard  to  nonresidents  does  not 
apply  to  residents  in  the  position  of  the  respondent  below,  and  that 
its  filing  its  answer  to  the  merits,  and  appearing  and  contesting  the 
cause  on  the  merits,  was  a  waiver  of  the  alleged  irregularity  in  the 
service  of  the  monition. 

We  might  add  that,  in  the  jurisdictions  which  permit  such  reserva- 
tions of  such  preliminary  questions,  it  is  strictly  required  tiiat  the 
party  protesting  shall  not  solicit  or  ask  or  seek  to  procure  any  action 
of  any  kind  on  the  merits  until  the  decision  of  his  protest.  In  the 
present  case  the  respondent  not  only  asked  that  the  service  be  quashed 
so  as  to  leave  the  cause  still  pending  for  another  service,  but  sought 
to  procure  a  dismissal  of  the  libel  and  termination  of  the  suit,  which 
would  have  ended  it  for  this  suit  so  far  as  the  merits  were  concerned, 
and  not  merely  leave  it  open  for  another  service  of  process. 

The  facts  of  the  case  appear  to  be  that  the  deceased,  Alonzo  Skin- 


Digitized  by  VjOOQIC 


NORFOLK  SOUTHERN   R.  CO.  V.  FOREMAN  645 

ner,  was  a  longshoreman  or  dock  hand  employed  by  the  appellant  about 
its  docks  at  Berkley,  on  the  southern  side  of  the  Elizabeth  river, 
at  Norfolk.  His  labor  was  to  work  trucking  around  the  dock,  and  on 
barges,  canying  trucks  from  the  dock  to  3ie  barges  and  back.  On 
22d  August,  1913,  a  barge  lying  at  the  dock  of  appellant  loaded  with 
goods  was  about  to  be  transferred  across  the  Elizabeth  river  to  the 
dock  of  the  Old  Dominion  Steamship  Company.  The  chief  clerk  of 
appellant  on  its  dock  called  Skinner  and  directed  him  to  go  on  the 
hkrgt  and  carry  the  package  of  waybills  across  to  the  Old  Dominion 
Steamship  Company's  dock.  Skinner,  in  pursuance  of  instructions, 
went  on  the  barge.  He  appears  to  have  been  the  only  person  on  the 
barge,  as  the  barge  had  no  crew.  It  was  operated  when  towed  by  the 
crew  of  the  appellant's  tug,  which  did  the  towing.  The  barge  was 
about  100  feet  long  and  30  feet  wide  and  was  then  drawing  not  over 
12  to  15  inches  of  water.  It  was  a  barge  with  a  closed  cabin  or  house 
built  upon  the  deck  of  the  barge.  Between  the  sides  of  the  house  and 
the  gunwale  or  side  of  the  hull  of  the  barge  was  a  walkway  or  run- 
way about  12  to  13  inches  wide.  For  the  support  and  protection  of 
persons  on  this  runway  a  line,  called  in  the  testimony  the  lifeline,  was 
stretched  along  the  side  of  the  house  two  or  three  feet  above  the  sur- 
face of  the  runway,  and  held  to  the  side  of  the  house  by  supports  or 
fastenings  at  proper  intervals;  so  that  any  one  walking  along  the 
runway  could  hold  this  line  to  steady  and  support  himself  against  fall- 
ing off  the  barge.  The  appellant's  tug  Lynnhaven  approached  to  tow 
over  the  barge  about  5 :10  p.  m.  The  mate  was  off  duty  eating  his 
supper.  The  captain  was  at  the  wheel  of  the  tug,  and  the  deck  hand 
was  handling  the  lines  near  the  forward  bitts  of  the  tug.  The  captain 
called  to  Slanner,  who  was  on  the  barge,  apparently  at  one  end  of 
the  barge,  to  put  his  hawser  over  a  bolt  on  the  comer  of  the  barge, 
which  Skinner  did,  and  the  tug  then  hauled  the  barge  clear  of  the  dock 
out  into  the  stream,  and  the  captain,  wishing  to  make  fast  alongside 
the  barge,  slackened  up  on  the  hawser,  and  told  Skinner  to  slip  the 
hawser  over  the  bolt  and  up  to  the  bitt  about  amidships  of  the  barge. 
This  required  Skinner  to  walk  along  the  runway  on  the  edge  of  Uie 
barge.  He  slipped  the  hawser  over  the  bolt  and  attempted  to  carry  it 
to  the  other  bitt.  The  captain  saw  that,  with  the  tug  and  barge  drift- 
ing apart.  Skinner  was  in  danger  of  being  pulled  overboard,  called 
to  him  to  let  the  hawser  go,  and  then  backed  the  tug  off  the  barge.  He 
backed  away  some  distance,  and  then  went  ahead  again,  in  order  to  get 
up  to  the  barge,  which  was  drifting  in  the  stream,  so  as  to  fasten  his 
hawser  to  the  barge.  As  he  approached  the  barge.  Skinner  was  stand- 
ing on  the  runway  of  the  barge.  The  tug  struck  the  barge,  shoving 
or  swinging  the  barge  away  for  several  feet,  and,  from  the  force  of 
the  impact,  causing  Skinner  to  lose  his  balance,  or  his  hold  on  the  life- 
line, and  be  precipitated  over  the  side  of  the  barge  into  the  stream, 
when,  after  some  ineffectual  efforts  on  the  part  of  the  crew  of  the  tug 
to  rescue  him,  he  was  drowned.  The  libel  charges  that  the  drowning 
resulted  from  two  acts  of  negligence  on  the  part  of  the  tug's  crew, 
viz.:  (1)  That  the  tug  in  approaching  the  barge  carelessly  and  neg- 
ligently struck  the  barge  with  great  and  extraordinary  force  and  vio- 
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lence,  by  reason  of  which  the  deceased  was  thrown' overboard;  (2) 
that  no  reasonable  or  proper  efforts  were  made  by  the  crew  of  the  tug 
to  save  him,  and  had  such  efforts  been  made  he  would  have  been  save<L 

The  learned  judge  who  tried  the  case  in  the  court  below  makes  no 
specific  findings  as  to  the  acts  of  negligence  on  which  he  bases  his 
conclusion,  but  finds  generally  that  "the  deceased  lost  his  life  solely 
as  the  result  of  negligence  of  the  defendant  company  and  its  servants 
and  without  fault  on  his  part."  There  is  another  act  of  negligence 
claimed  by  the  appellee  as  evidenced  by  the  testimony,  and  which  the 
appellee,  in  his  argument,  relies  upon  for  affirmance  of  the  decree 
below,  viz.:  That  Skinner  was  an  inexperienced  person,  who  was 
directed  by  the  captain  of  the  tug  to  perform  a  piece  of  work  he  was 
entirely  unfit  and  unqualified  to  perform,  and  lost  his  life  in  conse- 
quence ;  that  the  work  he  was  required  to  perform  was  to  walk  along 
the  narrow  runway  on  the  edge  of  the  barge,  and  place  a  hawser 
over  the  bitt,  that  being  a  thing  a  green  or  inexperienced  hand  cannot 
perform  with  safety  to  himself. 

The  evidence  does  not  seem  to  show  that  the  blow  struck  by  the  tug 
on  the  barge  when  approaching  for  the  purpose  of  making  fast  in  the 
stream  was  of  extraordinary  or  unusual  violence.  Neither  the  tug 
nor  the  barge  appear  to  have  been  injured.  The  coming  together  of 
two  such  boats  in  midstream,  both  more  or  less  in  motion,  is  always 
accompanied  by  some  jar  or  thump,  and  there  is  nothing  in  the  tes- 
timony to  show  that  the  contact  in  this  case  was  more  violent  than 
is  usual  in  similar  cases.  There  does  seem  to  have  been  delay  in  the 
efforts  to  rescue  Skinner  due  to  the  absence  of  the  best  facilities.  The 
deck  hand  who  endeavored  to  throw  the  line  had  a  line  apparently 
too  heavy  for  him  to  fling  far  enough  to  reach  Skinner  where  the  latter 
was  in  the  water,  although  a  lighter  line  might  have  accomplished 
the  purpose.  There  was  no  ring  buoy  or  life  preserver,  at  hand  at 
that  juncture  for  the  deck  hand  to  fling  to  Skinner.  The  deck  hand 
had  to  go  up  the  side  of  the  house  of  the  tug  to  the  deck  above,  near 
the  pilothouse,  and  break  open  a  box  to  get  out  a  life  preserver,  and 
when  he  flung  the  life  preserver  the  tug  had  drifted  so  far  from  Skin- 
ner the  life  preserver  failed  to  reach  him.  From  all  the  evidence  it 
would  appear  that  the  drowning  was  the  result  of  a  chain  of  circum- 
stances. Skinner  was  too  inexperienced  or  too  careless  to  handle  him- 
self on  the  runway  of  the  barge,  and  the  unexpected  (to  him)  force 
of  the  jar  and  sheer  caused  by  the  tug  striking  the  barge  precipitated 
him  overboard.  He  seems  to  have  been  unable  to  swim,  and  the  lack 
of  having  at  hand  the  proper  facilities  on  the  tug  to  rescue  him  caused 
a  delay  which  made  the  efforts  at  rescue  futile^ 

[4,  6]  Assuming  that  Skinner's  ignorance  and  inexperience  witii  the 
act  of  the  captain  in  putting  him  in  a  dangerous  position  were  not  in 
issue  as  not  having  been  alleged  in  the  libel,  then  the  decree  of  the 
court  below,  construed  as  being  responsive  to  the  libel,  found  as  a 
conclusion  6f  fact  that  the  respondent  was  guilty  of  negligence  in  one 
or  both  of  the  particulars  charged  in  the  libel.  It  seems  to  this  court 
that  if  an  employer  requires  its  employes  to  work  in  a  place  where 
they  may  be  subjected  to  the  danger  and  peril  of  being  precipitated 
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into  the  water,  as  in  the  present  case,  there  should  be  provided  de- 
vices and  facilities  reasonably  fit  and  accessible  to  ward  oflf  a  fatal 
eventuation  by  effecting  a  rescue  if  reasonably  possible.  It  seems  also 
that  under  the  rather  informal  proceedings  in  admiralty,  that  unless 
the  defendant  pleads  surprise,  and  procures  a  continuance  for  prepa- 
ration, it  is  not  improper  for  a  court  of  admiralty,  in  its  discretion,  to 
allow  testimony  as  to  concurring  circumstances,  indicating  negligence, 
and  to  base  a  decree  thereon,  although  not  particularly  or  specScally 
pleaded  in  the  libel,  especially  when  the  circumstances  are  such  as  in 
the  present  case,  the  dangerous  character  of  the  work  required  to  be 
done  on  the  runway  by  Skinner  if  performed  by  an  inexperienced  man. 

There  seems  to  have  been  no  one  but  Skinner  on  the  barge.  In 
obeying  the  captain's  orders  to  make  fast  the  tug  to  the  barge,  he  was 
obeying  the  orders  of  one  who  he  had  a  right  to  assume  was,  under 
the  circumstances  of  this  case,  a  superior  employe  of  the  conmion  em- 
ployer whose  orders  he  was  required  to  obey. 

[.6]  The  general  rule  is  that  the  decision  of  the  judge  below  in  an 
admiralty  cause  on  questions  of  fact,  where  there  is  conflicting  testi- 
mony, or  the  credibility  of  witnesses  is  involved,  and  the  witnesses 
have  been  examined  before  the  judge  below,  will  not  be  reversed  un- 
less manifestly  contrary  to  the  evidence.  In  the  present  case  we  do 
not  find  that  the  conclusions  of  the  learned  judge  who  tried  the  cause 
below  and  heard  the  testimony  can  be  said  to  be  manifestly  against 
the  evidence  upon  the  questions  of  fact  involved,  but,  on  the  contrary, 
that  as  a  whole  there  is  sufficient  evidence  to  support  them,  and  the 
decree  below  is  accordingly  affirmed. 

Affirmed. 


(244  Fed.  3^1) 

SUHOR  et  aL  y.  GOOCH. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    July  6.  1917.) 

No.  1514. 

1.  Husband  and  Wife  ^=>34 — ^Antenxtptiai*  Settlement— Fraud— Conceal- 

ing Contents— Evidence. 

That  the  man  procured  the  woman's  signature  to  the  antenuptial  set- 
tlement contract  without  her  knowledge  of  Its  contents,  claimed  as  ground 
of  fraud  for  setting  it  aside,  held  disproved  by  the  positive  evidence,  op- 
posed only  by  statement  of  the  woman's  mother  that,  so  far  as  she  knew, 
her  daughter  had  not  seen  the  paper. 

2.  Husband  and  Wife  «=>31(2) — Antenuptial  Contbac^— Mergeb  of  Nego- 

tiations. 

In  an  antenuptial  settlement  contract  executed  with  knowledge  of  Its 
contents  were  merged  all  promises  and  negotiations  for  settlement  of  a 
greater  amount 
8.  Husband  and  Wife  «=>34— Antenuptial  Settlemeniv— Reixabe  of  Wife's 
Intebest— Oboss  Disproportion— Pbesumption. 

There  Is  no  such  gross  disproportion  betwe^i  an  antenuptial  settlement 
for  $50,000,  with  relinquishment  by  the  woman  of  her  Interest  as  wife  In 
the  man's  estate,  and  her  expectancy,  he  being  then  worth  $200,000  in 
personalty  and  $40,000  in  realty,  as  to  raise  presumption  of  his  conceal- 
ment or  failure  to  disclose  the  value  of  his  property. 

Cs»For  otli«r  casM  tee  sam*  topic  ft  KET-NUMBBR  in  aU  Key-Numbartd  DIsmU  ft  Xndeset 
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4.  Husband  and  Wife  €=>33 — Antenuptial  Seth^emint— EJtfect  of   Sui- 
cide. 

Suicide  of  husband  is  not  a  fraud  on  the  wife  inyalidatlng  their  ante- 
nuptial settlement. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Richmond ;  Jeter  C.  Pritchard,  Judge. 

Suit  by  Margaret  Corwin  Radcliffe  Gooch  against  Annie  Wayne 
Suhor  and  others.  Decree  for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

S.  S.  P.  Patteson  and  H.  M.  Smith,  Jr.,  both  of  Richmond,  Va. 
(Robert  E.  Henley,  of  Richmond,  Va.,  on  the  brief),  for  appellants. 

Edward  P.  Buford,  of  Lawrenceville,  Va.  (Marshall  BL  Peterson, 
of  Lawrenceville,  Va.,  C.  T.  Baskervill,  of  Boydton,  Va.,  and  S.  E. 
Williams,  of  Lexington,  N.  C,  on  the  brief),  for  appellee. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  SMITH,  Dis- 
trict Judge. 

WOODS,  Circuit  Judge.  W.  H.  Gooch  and  Margaret  C.  Radcliffe 
were  nurried  on  October  14,  1915,  at  Lexington,  N.  C.  Immediately 
before  the  marrij^e  an  antenuptial  contract  was  executed  by  which 
Gooch  promised  in  consideration  of  marriage  that  he  would  pay  or 
cause  or  provide  to  be  paid  one  year  after  his  death  to  the  Old  Do- 
minion Trust  Company  $50,000  in  trust  to  pay  the  interest  to  his  wife, 
Margaret,  for  her  life  or  widowhood,  and  upon  her  death  or  second 
marriage  to  pay  the  principal  as  directed  by  his  will,  and  upon  failure 
of  testamentary  disposition  to  his  children  and  their  issue.  Miss  Rad- 
cliffe, in  consideration  of  marriage  and  the  provision  for  her  above 
set  out,  agreed  to  accept  from  Gooch's  executor,  administrator,  or 
heirs  the  settlement  in  lieu  of  her  dower  rights  and  all  other  rights  in 
Gooch's  estate,  real  and  personal.  On  the  same  day  husband  and  wife 
left  on  a  trip  to  California.  On  this  trip,  one  month  after  the  mar- 
riage, Gooch  was  found  in  their  apartment  on  a  railroad  train  in  Texas 
dead  from  a  pistol  shot  supposed  to  have  been  self-inflicted.  He  left 
no  will,  and  the  only  persons  interested  in  his  estate  are  his  widow 
and  his  daughter,  Annie  W.  Suhor,  and  her  husband,  George  Suhor. 
Pending  a  controversy  in  the  state  courts  as  to  the  right  of  adminis- 
tration, the  Old  Dominion  Trust  Company  was  appointed  curator  of 
the  estate.  On  January  24,  1916,  the  widow  instituted  this  suit  against 
Mrs.  Suhor  and  her  husband  and  the  Old  Dominion  Trust  Company 
to  have  the  antenuptial  contract  annulled  on  the  ground  that  Gooch 
obtained  her  signature  to  it  by  imposition  and  fraud.  The  District 
Court  in  a  foriruJ  decree  held  fiiat  the  allegations  of  the  bill  were  sus- 
tained by  the  evidence,  and  set  aside  the  settlement  as  fraudulent. 
Three  specifications  of  fraud  are  relied  upon  by  Mrs.  Gooch : 
First.  Imposition  by  Gooch  in  procuring  her  signature  to  the  doc- 
ument without  informing  her  of  its  meann^,  and  in  violation  of  his 
promise  previously  made  to  settle  on  her  a  home  worth  $10,000  to 
$12,000  and  an  income  of  $3,000  to  $4,000  a  year. 

^=»For  oUi«r  cmbm  see  Bam«  toolc  ft  KEY-NUMBER  in  all  Key-Numbtrtd  DicesU  ft  ladazM 
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Second.  Concealment  by  Gooch  of  the  value  of  his  property  while 
taking  a  relinquishment  of  his  intended  wife's  interest  in  it  for  the 
consideration  of  a  settlement  grossly  disproportionate  to  the  value  of 
the  share  of  his  estate  she  would  have  received  on  his  death  but  for 
the  settlement. 

Third.  Suicide  immediately  after  marriage  by  which  he  fraudulently 
cut  off  her  prospects  of  enjoying  his  estate  and  receiving  gifts  from 
him. 

Because  of  the  death  of  Gooch  and  the  consequent  incompetency 
of  his  widow  to  testify  in  the  cause,  the  record  consists  chiefly  of  the 
evidence  of  Mrs.  RadJclifle,  the  mother  of  Mrs.  Gooch,  and  their  cor- 
respondence with  Gooch.  This  correspondence,  taken  with  the  other 
evidence,  reveals  the  characters  and  attitude  of  the  parties  to  it. 
Gooch  was  an  illiterate  man  of  natural  force,  about  50  years  old,  who 
had  accumulated  about  $240,000.  He  had  been  divorced  from  his  first 
wife,  on  whom  he  had[  made  a  settlement  of  the  interest  on  $36,000 
for  her  life.  Afterwards  he  had  association  with  a  woman  named 
Beulah  Dickerson,  who  had  given  birth  to  a  child  and  imputed  to  him 
its  paternity.  He  was  fond  of  his  daughter,  Mrs.  Suhor,  and  had 
made  to  her  numerous  valuable  gifts.  After  his  engagement  to  Miss 
Radclifife  he  gave  her  generously  jewels  and  other  articles  and  $570 
in  money.  He  was  petulant,  suspicious,  jealous,  and  capricious,  and 
these  characteristics,  according  to  Mrs.  Radcliffe,  were  made  known 
to  her  and  her  daughter  openly  and  very  disagreeably  after  the  en- 
gagement. The  engagement  began  in  1913,  was  broken  in  July,  1914, 
and  renewed  in  July,  1915.  After  the  renewal  Gooch  wrote  a  letter 
which  Mrs.  Radcliffe  and  her  daughter  considered  highly  insulting. 
He  several  times  postponed  the  marriage,  and  entered  into  it  with  re- 
luctance on  the  day  last  fixed  only  after  Mrs.  Radcliffe  had  insisted 
that  the  marriage  should  take  place  at  the  time  appointed  or  not  at 
all.  No  invitations  were  issued  for  fear  Gooch  would  be  unwilling 
to  marry  at  the  time  appointed.  One  probable  cause  of  this  reluctance 
was  anxiety  over  his  former  relations  with  Miss  Dickerson  and  ap- 
prehension from  threats  of  personal  violence  made  by  her.  But  the 
correspondence  shows  that  another  cause  was  his  doubt  of  a  happy  re- 
sult. Great  as  were  his  faults  and  sins,  his  acts  of  generosity  go  far 
to  repel  the  suggestion  that  he  would  contrive  a  scheme  to  defraud  the 
woman  from  whose  companionship  he  hoped  to  derive  happiness. 

Miss  Margaret  Radcliffe  was  an  educated  teacher  of  music,  24 
years  of  age  at  the  time  of  her  marriage.  She  was  of  social  standing 
far  above  Gooch,  and  apparently  had  little,  if  anything,  in  common 
with  him.  Her  mother,  also  an  educated  teacher,  was  her  companion 
and  intimate  adviser  in  the  affair.  The  letters  of  Gooch  to  Mrs. 
Radcliffe  and  Margaret,  their  letters  to  him,  and  the  personal  associa- 
tions described  by  Mrs.  Radcliffe  indicate  an  engagement  of  bicker- 
ings and  disagreements.  Mother  and  daughter  knew  of  his  divorce 
and  of  his  fear  of  Miss  Dickerson,  though  apparently  not  of  any  sex- 
ual relations  he  may  have  had  with  her.  The  affair  with  Miss  Dicker- 
son  they  treated  as  the  subject  of  merriment  and  contempt,  rather  than 
of  objection,  or  of  sympathy  for  Gooch's  distress  over  it.     Gooch's 
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record,  his  truculent  conduct,  his  business  as  a  liquor  dealer,  his  il- 
literacy, his  reluctance  to  marry,  the  difference  in  age,  tastes,  and 
association,  and  the  constant  bickerings  almost  to  the  day  of  the  mar- 
riage produce  the  conviction,  which  Miss  Radcliffe's  declarations  of 
affection  in  letters  to  Gooch  do  not  remove,  that  the  marriage  was  one 
of  convenience  with  a  large  factor  of  mercenary  consideration  rather 
than  of  sentimental  attachment. 

[1,  2]  In  the  light  thus  furnished  by  the  personality  of  Gooch  and 
Mrs.  Gooch  and  her  mother  and  their  course  of  conduct,  we  consider 
the  charges  of  fraud.  The  evidence,  direct  and  circumstantial,  affirma- 
tively disproves  the  first  charge  that  Gooch  procured  the  complainant's 
signature  to  the  contract  without  informing  her  of  its  meaning  and 
in  violation  of  an  agreement  to  make  a  larger  settlement.  Gooch  made 
known  to  both  mother  and  daughter  his  desire  and  intention  to  make  a 
marriage  settlement,  and  discussed  it  with  tliem  in  conversation  and  in 
correspondence  more  than  a  month  before  the  marriage.  He  employed 
Mr.  Patteson,  an  attorney  of  high  character,  to  prepare  it.  It  was  pre- 
pared by  Mr.  Patteson  and  sent  to  Gooch  some  time  before  the  mar- 
riage, and  returned  with  the  spelling  of  the  middle  name  of  Miss  Rad- 
cliffe  changed  in  such  way  as  to  indicate  that  the  correction  had  been 
made  by  her  or  at  her  instance.  It  is  true  that  the  contract  was  execut- 
ed hastily  before  the  marriage  because  Gooch  had  been  detained  as  a 
witness  in  Richmond  so  that  he  could  not  go  to  Lexington  the  day  be- 
fore as  he  had  intended.  But  he  took  Mr.  Patteson  with  him  to  see  to 
its  proper  execution,  having  the  best  of  reasons  to  believe  that  his  pres- 
ence would  insure  fairness.  Mr.  Patteson's  direct  and  undenied  evi- 
dence was  that  he  told  Miss  Radcliffe  she  should  understand  it  be- 
fore executing  it,  and  that  she  turned  the  leaves  and  said  she  had  seen 
a  copy  of  it  and  knew  all  about  it.  She  must  have  referred  to  the  copy 
sent  to  Gooch  by  Mr.  Patteson,  for  there  was  no  other  that  she  could 
have  seen.  This  shows  knowledge  by  the  complainant  of  the  instru- 
ment and  fair  dealing  with  her.  Against  this  the  plaintiff  offered  noth- 
ing except  the  negative  statement  of  Mrs.  Radcliffe  that,  so  far  as  she 
knew,  her  daughter  had  not  seen  the  paper.  The  conclusion,  which 
this  proof  requires,  that  Gooch  had  shown  Miss  Radcliffe  a  copy  of  the 
contract,  and  that  she  knew  its  import,  disposes  of  the  averment  that 
he  had  before  promised  to  settle  on  her  a  home  worth  $10,000  to  $12,- 
000  and  an  income  of  $3,000  to  $4,000  a  year ;  for  any  past  promises 
or  negotiations  were  merged  in  the  instrument  actually  executed.  Be- 
sides, it  is  made  evident  that  Gooch  was  speaking  of  the  home  and  in- 
come in  a  general  indefinite  way,  and  that  his  purpose  was  indefinite,  by 
the  statement  attributed  to  him  in  the  same  connection  that  he  had 
given  his  daughter,  Annie,  about  $5,000,  and  that  "I  have  told  Annie  I 
wanted  to  fix  Margaret  in  the  same  way  I  had  fixed  her."  He  clearly 
indicated  to  Mrs.  Radcliffe  in  conversation  that  he  intended  to  make 
what  he  regarded  a  proper  marriage  settlement  and  give  Margaret,  as 
he  had  given  Annie,  some  trips  abroad.  He  made  it  very  plain  to  Mrs. 
Radcliffe  that  he  would  determine  later  according  to  his  own  discretion 
whether  they  should  have  anything  more.  All  this  shows  that  the 
complainant  knew  the  terms  of  the  marriage  settlement,  and  that  she 
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understood  that  it  gave  her  all  she  was  to  expect  or  claim  as  a  legal 
right. 

[3]  The  next  charge  against  Gooch  is  fraud  in  taking  a  relinquish- 
ment from  Miss  Radcliffe  of  her  interest  as  a  wife  in  his  estate  with- 
out making  a  full  disclosure  of  the  value  of  his  property.  The  prin- 
ciples of  law  relating  to  the  validity  of  marriage  contracts  are  well  set- 
tled, but  their  application  depends  on  the  facts  of  each  case.  Such  set- 
tlements are  favored  as  promoting  providence  and  domestic  happiness, 
especially  where  the  husband  has  other  claims  upon  his  bounty;  but 
the  parties  are  not  charged  with  the  diligence  in  protecting  their  rights 
required  of  those  who  contract  at  arm's  length.  On  the  contrary,  they 
stand  in  a  relation  of  the  highest  trust  and  confidence  which  demands 
the  utmost  good  faith  from  one  to  the  other.  Hence,  while  good  faith 
is  presumed,  as  in  all  other  contracts,  the  courts  will  closely  scrutinize 
marriage  settlements  to  discover  material  concealment  or  even  failure 
to  disclose  material  facts.  Concealment  or  failure  to  give  full  infor- 
mation as  to  the  items  or  value  of  the  property  of  the  party  making  the 
settlement  may  be  shown  to  be  prejudicial  to  the  other  party,  either  by 
direct  extraneous  evidence  or  by  the  character  and  consideration  of 
the  contract  itself.  So  a  relinquishment  by  a  wife  of  her  rights  of 
dower  and  inheritance  in  her  husband's  property  for  a  provision  gross- 
ly disproportionate  to  the  value  of  her  reasonable  expectancy  from 
her  husband's  estate  is  itself  sufficient  to  overcome  the  ordinary  pre- 
sumption of  good  faith,  and  cast  upon  the  husband  the  burden  of 
showing  that  there  was  a  fair  disclosure  of  the  value  of  his  property. 
To  have  this  effect,  however,  the  disproportion  must  be  so  gross  as 
to  lead  the  court  to  infer  that,  if  it  had  been  fully  understood,  the  wo- 
man would  not  have  voluntarily  executed  the  contract.  What  is  gross 
disproportion  depends  upon  all  the  circumstances  appearing  at  the  time 
of  the  making  of  the  contract.  It  is  not  to  be  inferred  from  the  mere 
fact  that  the  settlement  is  considerably  less  than  it  turned  out  the  wife 
would  have  got  but  for  the  settlement,  any  more  than  gross  excess  is  to 
be  inferred  from  the  fact  that  the  settlement  gave  considerably  more 
than  it  turned  out  the  wife  would  have  got  but  for  the  settlement.  If 
that  were  the  test,  settlements  would  be  of  little,  if  any,  value.  Their 
purpose  is  to  provide  a  certainty  against  a  future  uncertainty  which 
may  be  greater  or  less.  Bibelhausen  v.  Bibelhausen,  159  Wis.  365,  150 
N.  W.  516;  Gaines  v.  Gaines,  163  Ky.  260,  173  S.  W.  774;  Robinson's 
Estate,  222  Pa.  113,  70  Atl.-966,  128  Am.  St.  Rep.  794;  21  Cyc. 
1250. 

Without  offering  direct  proof  of  concealment  by  her  husband  or  his 
failure  to  inform  her  of  the  value  of  his  property,  Mrs.  Gooch  relies 
on  the  proposition  that  there  was  such  gross  disproportion  between 
her  expectancy  in  her  husband's  estate  and  the  settlement  made  upon 
her  as  to  cast  upon  Gooch's  heir  and  personal  representative  the  bur- 
den of  proving  full  disclosure  by  Gooch  of  the  value  of  his  property, 
and  that  they  have  failed  to  make  this  proof.  At  the  date  of  the  con- 
tract the  net  value  of  Gooch's  personal  estate  was  about  $200,000,  and 
of  his  real  estate  about  $40,000.  If  no  marriage  settlement  had  been 
made,  the  complainant,  as  his  wife,  would  have  had  an  expectancy  of 
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one-third  of  his  whole  property,  amounting  to  $70,000  to  $80,000,  on 
his  death.  The  value  of  this  expectancy  is  not  to  be  estimated  at  the 
time  of  Gooch's  untimely  death,  but  at  the  date  of  the  contract,  when 
it  was  subject  to  the  contingency  of  being  reduced  far  below  the  value 
of  the  settlement  by  business  misfortunes  or  by  Gooch's  bestowal  of  his 
property  upon  his  daughter  or  other  persons.  While  under  the  Vir- 
ginia law  he  could  not  have  cut  off  by  will  his  wife's  one-third  interest 
in  the  estate  which  might  be  left  at  his  death,  the  expectancy,  except 
her  dower  rights  of  one-third  for  life  in  his  real  estate,  was  subject  to 
the  risk  of  any  disposition  that  Gooch  might  have  chosen  to  make  in 
his  lifetime,  and  also  to  the  vicissitudes  of  business  life.  The  com- 
plainant had  not  borne  with  him  the  sacrifice  and  labor  of  acctunula- 
tion.  Considering  the  disparity  of  age  and  education  and  association, 
the  marriage  was,  at  best,  an  experiment  in  the  search  for  hairiness. 
It  was  evident  that  he  would  continue  to  give  liberally  to  his  daugh- 
ter ;  and  it  is  probable  he  was  imder  moral  obligation  to  provide  for 
Miss  Dickerson  and  a  natural  child.  The  settlement,  so  far  from  being 
inadequate  to  the  wife's  comfortable  support  after  her  husband's  death, 
was  sufficient  to  raise  her  from  dependence  on  her  daily  labor  as  a 
music  teacher  before  her  marriage  to  a  position  of  comparative  af- 
fluence. It  would  be  going  very  far  for  this  court  to  say  that  a  rea- 
sonable woman  with  full  knowledge  of  Gooch's  property,  if  she  looked 
at  the  matter  even  from  a  purely  mercenary  standpoint,  and  consid- 
ered all  the  circumstances  and  prospects,  would  not  have  accepted  a 
settlement  which  secured  a  comfortable  support  for  her  life  or  widow- 
hood, in  satisfaction  of  an  expectancy  with  important  elements  of  un- 
certainty. Still  less  admissible  is  the  inference  of  disproportion  be- 
twewi  the  settlement  and  the  expectancy  so  gross  as  to  raise  the  pre- 
sumption of  Gooch's  concealment  or  failure  to  disclose  the  value  of 
his  property. 

In  all  the  cases  we  have  examined,  where  such  an  inference  was 
held  to  be  warranted,  the  disproportion  was  far  greater.  For  instance, 
in  the  case  of  In  re  Enyart's  Appeal  (Neb.)  160  N.  W.  120,  the  hus- 
band was  worth  5225,000,  and  the  settlement  on  the  wife  in  full  of  all 
interests  was  equivalent  to  annual  interest  on  $10,000  at  5  per  cent 
for  20  years.  In  Taylor  v.  Taylor,  144  111.  436,  33  N.  E.  532,  the  set- 
tlement was  $2,000  at  death  of  husband  out  of  an  estate  of  $41,000. 
In  Barker  v.  Barker,  126  Ala.  503,  28  South.  587,  it  was  $500  out  of 
an  estate  of  $10,000  of  a  man  87  years  old.  In  Slingerland  v.  Slinger- 
land,  115  Minn.  270,  132  N.  W.  326,  the  settlement  provided  for  the 
payment  of  $5,000  out  of  an  estate  of  $225,000;  and  the  money  was 
never  paid.  In  Hessick  v.  Hessick,  169  111.  486,  48  N.  E.  712,  the 
settlement  was  $300  on  death  of  husband  out  of  an  estate  of  about 
$40,000;  and  in  Achilles  v.  Achilles,  151  lU.  136,  37  N.  E.  693,  $200 
a  year  for  life  or  widowhood  out  of  an  estate  of  $20,000. 

Contracts  have  been  sustained  in  cases  where  the  disproportion  was 
far  greater  than  in  the  present  case.  In  Landes  v.  Landes,  268  111.  II, 
108  N.  E.  691,  the  settlement  was  $10,000  and  the  estate  $130,000; 
in  Settles  v.  Settles,  130  Ky.  797,  114  S.  W.  303,  $2,000  out  of  an  es- 
tate of  $20,000;  in  Smith's  Appeal,  115  Pa.  319,  8  AU.  582,  $1,200  a 
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year  for  life  out  of  an  estate  of  $391,000;  in  Neel/s  Appeal,  124  Pa. 
406,  16  Atl.  883,  10  Am.  St.  Rep.  594,  $600  a  year  for  life  out  of  an 
estate  of  more  than  $30,000. 

We  conclude  there  is  no  such  gross  disproportion  between  the  settle- 
ment on  Mrs.  Gooch  and  her  expectancy  as  to  warrant  the  presump- 
tion of  constructive  fraud  by  concealment  or  failure  to  disclose  the 
value  of  the  husband's  property.  Besides,  against  such  an  inference 
there  is  positive  and  unassailed  proof  of  full  disclosure.  The  contract 
itself  recites  that  "the  subject  of  their  pecuniary  condition,  situation, 
their  prospects  and  desires,  their  mutual  rights  and  obligations,"  had 
been  fully  considered.  Smith's  Appeal,  115  Pa.  319,  8  Atl.  582.  The 
statement  attributed  to  Miss  Radcliffe  by  Mr.  Patteson  that  she  had 
seen  a  copy  of  the  contract  and  knew  all  about  it  standing  uncontra- 
dicted, taken  in  connection  with  Gooch's  reputation  for  wealth  and  his 
style  of  living,  is  also  strong  affirmative  evidence  that  the  plaintiff  was 
informed  as  to  the  value  of  the  property  of  her  intended  husband. 

[4]  The  contention  that  Gooch  committed  a  fraud  on  plaintiff's 
marital  rights  by  his  suicide  is  without  foundation.  No  doubt,  Mrs. 
Gooch  signed  the  contract  with  a  hope  that  Gooch's  liberality  and  af- 
fection would  lead  him  to  do  much  more  for  her ;  and  this  hope  would 
probably  have  been  realized  had  Gooch  lived  to  realize  his  own  hope  of 
domestic  happiness.  But  so  far  from  agreeing  or  even  intimating 
either  expressly  or  impliedly  that  he  would  make  further  provision  for 
his  wife,  Gooch  made  it  very  plain  in  conversation  with  Mrs.  Rad- 
cliffe that  he  would  not  commit  himself  to  do  anything  more  than  the 
marriage  settlement  would  provide.  There  is  no  reason,  and  we  think 
no  authority,  for  saying  that  a  man  driven  by  despair  to  take  his  own 
life  by  the  mere  act  of  suicide  commits  a  legal  fraud  on  the  property 
rights  of  his  wife. 

To  sum  up,  the  preponderance  of  the  evidence  supports  these  in- 
ferences: There  was  no  direct  evidence  of  fraud  or  misrepresenta- 
tion ;  the  settlement  was  not  so  grossly  disproportionate  to  the  wife's 
expectancy  when  all  the  circumstances  of  the  parties  are  considered  as 
to  raise  the  presumption  of  fraud ;  the  settlement  was  adequate  for  a 
comfortable  support  for  Mrs.  Gooch  after  the  death  of  her  husband 
and  during  widowhood.  She  knew  of  its  terms;  and  the  recitation 
of  the  instrument  itself  in  connection  with  Gooch's  reputation  for 
wealth  shows  that  there  was  no  concealment.  Mrs.  Gooch  married  in 
full  acceptance  of  the  terms  of  the  settlement,  taking  the  chances  of 
further  beneficence  from  her  husband;  and  Gooch  would  not  have 
contracted  the  marriage  but  for  her  acceptance,  leaving  his  other  prop- 
erty free  for  such  disposition  as  he  might  choose  to  make.  The  suicide 
of  Gooch  was  a  misadventure  not  anticipated  by  either  party,  and 
therefore  it  could  not  be  an  act  of  fraud  affecting  the  validity  of  the 
settlement.  The  mere  hope  of  future  beneficence  unsupported  by  a 
promise  was  not  a  property  right,  and  therefore  the  blasting  of  that 
hope  by  suicide  could  not  be  a  fraud. 

The  point  that  the  settlement  cannot  be  carried  out  by  Mrs.  Suhor 
as  the  heir  of  her  father  is  without  merit,  since  the  contract  provides 


Digitized  by  VjOOQIC 


664  156  C.  C.  A.  REPORTS 

that  Mrs.  Gooch  would  accept  the  money  in  performance  of  Gooch's 
undertaking  from  his  personal  representatives  or  heirs.     Neves  v. 
Scott,  9  How.  196,  13  L.  Ed.  102. 
Reversed. 


(244  Fed.  368) 

POCAHONTAS  CONSOL.  COLLIERIES  CO..  Ina,  y.  JOHNSON. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    July  13,  1917.) 

No.  1508. 

1.  Master  and  Servant  «=»137(1) — Mines— Lights  on  Cars— Statutes. 

Virginia  Mining  Act,  f  13  (Pollard's  0)de  Supp.  1916,  p.  298).  requiring 
a  light  on  the  front  of  moving  cars,  except  where  cars  are  being  hauled 
by  gathering  motors  or  mule  teams  at  a  place  other  than  a  main  heading, 
applies  where  loaded  cars  are  being  pushed  by  a  motor  to  the  foot  of  the 
incline  to  be  there  connected  to  a  hoist  chain,  which  carries  them  to  the 
tipple. 

2.  Master  and  Servant  <e=»139— Injury— Proximatb  Cause. 

Breach  of  the  statutory  duty  to  give  warning  of  the  approach  of  cars 
in  a  mine  by  a  light  on  the  front  of  them  held  proximate  cause  of  injury 
to  an  employ^  struck  by  them  whUe  waiting  on  the  track  for  cars  to  pa» 
on  the  other  track. 

3.  Penalties  €=>8 — Right  to  Sub — ^Violation  of  Penal  Statute. 

Any  one  of  a  class  for  whose  special  benefit  a  penal  statute  is  enacted 
has  right  of  action  for  injuries  resulting  to  him  from  its  violation. 

4.  Master  and  Servant  «=»204(2)— Assumption  of  Risk— Violation  of  Pe- 

nal Statute. 

An  employ^  does  not  assume  the  risk  of  known  violation  by  the  employ- 
er of  a  penal  statute  requiring  a  specific  appliance  deemed  by  the  Legisla- 
ture necessary  for  safety  of  employes. 

5.  Master  and   Servant   ^=»289(16) — Contributory  Negligence— AIiner^^ 

Jury  Question. 

It  cannot  be  said  as  matter  of  law  that  an  employ^  struck  by  cars  in  a 
mine  was  negligent  in  entering  the  mine  in  a  way  prohibited  by  Virginia 
Mining  Act,  f  8,  In  terms  applicable  only  where  other  good  roads  are  pro- 
vided for  that  puri)Ose,  where  there  is  evidence  for  the  Jury  that  the  roof 
of  the  manway  was  not  safe. 

6.  Master     and     Servant     ^=s>241 — Contributory     Negligence — ^Miners- 

Traveling  ON  Motor  Road. 

Going  into  the  drift  mouth  of  a  mine  to  where  it  intersects,  near  the 
tipple,  the  entrance  from  the  tipple,  there  to  take  a  car  and  ride  thereon 
into  the  mine,  is  not  traveling  on  foot  to  work  on  a  motor  road,  in  viola- 
tion of  Virginia  Mining  Act,  f  8,  relative  to  contributory  negligence  of  a 
mine  employ^  struck  by  an  unlighted  car. 

7.  Master  ANt)  Servant  ^=s>243(5) — Contributory  Negligence — CtrsroiCABT 

Violation  op  Rule. 

Relative  to  contributory  negligence  of  an  Injured  mine  employ^  the 
rule  of  the  mine  operator  against  riding  on  cars  without  authority  is  inap- 
plicable, where  the  method  of  entering  the  mine  by  riding  on  cars,  taking 
them  where  the  drift  mouth  intersected  the  entrance  from  the  tipple,  was 
practiced  so  obviously  and  constantly  as  to  warrant  the  inference  that  it 
was  authorized  and  sanctioned  by  the  employer. 

8.  Master  and  Servant  «=»289(16) — Contributory  Negligence— Standing 

ON  Track  in  Mine. 

Though  there  was  a  space  of  five  and  a  half  feet  between  the  trades  in 
a  mine,  it  was  not  contributory  negligence  as  matter  of  law  for  an  em- 
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ployC,  While  cars  were  passing  rapidly  on  one  track,  to  stand  on  the  oth- 
er track,  where  he  was  struck  by  cars  not  lighted  at  the  front  as  required 
by  statute. 

9.  Master  and  Servant  ^=3>235(9) — Contributory  Neglioence  of  Miner- 

Listening  FOR  Cars. 

Contributory  negligence  of  employ^  struck  by  loaded  cars  on  a  track  In 
a  mine  cannot  be  based  on  failure  to  listen,  where  effort  to  listen  would 
have  been  useless  because  of  the  noise  of  empty  cars  passing  on  the  other 
track. 

10.  Death  ^=»58(1) — CoNTRiBtrroRT  Negligence— Presumption. 

There  is  a  presumption,  which  defendant  in  action  for  death  must  over- 
come by  affirmative  proof,  that  deceased,  struck  by  a  car  on  a  track  In  a 
mine,  looked  and  failed  to  see  the  car. 

11.  Death  ^=!>58(1) — Contributory  Negligence— Presumption— Evidence. 

Evidence,  in  an  action  for  death  from  being  struck  by  a  car  in  a  mine, 
held  insufficient  to  warrant  finding,  against  presumption,  that  deceased 
did  not  look  or  that  he  could  have  seen  the  car  in  time. 

12.  Appeal  and  E3rror  ^=»1067 — Harmless  Error^Refusal  of  Instruction. 

There  being  insufficient  evidence  to  overcome  the  presumption  that  de- 
ceased, killed  by  a  car  In  a  mine,  looked  and  failed  to  see  the  car,  refusal 
of  Instruction  that  it  was  his  duty  to  look,  and  that  if  he  failed  to  do  so, 
and  by  looking  he  could  have  seen  the  car  in  time,  he  was  guilty  of  negli- 
gence, barring  recovery,  was  harmless. 

13.  Appeal  and  Error  ^=»1056(3) — ^Harmless  Error— Exclusion   of  Evi- 
dence. 

Exclusion  of  witness*  statement  that  if  he  had  looked  he  could  have 
seen  the  cars,  was  harmless,  as  such  testimony  could  have  little,  if  any, 
weight  in  the  face  of  the  positive  statement  of  another,  with  him  at  the 
time,  that  he  looked  and  did  not  see  them. 

14.  Master  and  Servant  ^=»131 — Construction  of  Statute  by  Mine  In- 

spector— Defense  by  Master. 

The  mine  Inspector's  erroneous  construction  of  a  statute  as  not  requir- 
ing a  light  on  moving  cars  at  the  point  in  a  mine  where  they  struck  and 
killed  a  miner,  even  if  communicated  to  the  mine  operator,  could  not 
avail  the  operator,  actual  damages  only  being  claimed. 

Knapp,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Virginia,  at  Big  Stone  Gap ;  Henry  Clay  McDowell,  Judge. 

Action  by  F.  L.  Johnson,  administrator  of  J.  D.  Ross,  deceased, 
against  the  Pocahontas  Consolidated  Collieries  Company,  Incorpor- 
ated.    Judgment  for  plaintiff,  and  defendant  brings  error.  Affirmed. 

E.  M.  Fulton,  of  Wise,  Va.,  and  S.  C.  Graham,  of  Tazewell,  Va. 
(Graham  &  Hawthorne,  of  Tazewell,  Va.,  and  Fulton  &  Vicars,  of 
Wise,  Va.,  on  the  brief),  for  plaintiff  in  error. 

William  G.  Werth,  of  Norton,  Va.,  and  William  H.  Werth,  of  Taze- 
well, Va.,  for  defendant  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  This  action  is  for  damages  caused  by  the 
death  of  J.  D.  Ross,  an  employe  who  was  killed  in  defendant's  coal 
mine.  There  were  two  main  ways  into  the  mine,  the  drift  mouth  and 
the  entrance  at  the  tipple.  These  intersected  at  a  point  about  800  feet 
from  the  drift  mouth  and  about  300  feet  from  the  tipple  entrance. 
From  the  tipple  to  a  point  about  800  feet  inside,  the  main  entry  was 
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double-tracked,  the  track  on  the  right  going  into  the  mme  being  used 
for  empty  cars  and  that  on  the  left  for  loaded  cars.  The  cars  were 
moved  by  an  electric  motor  within  the  mine,  and  by  a  chain  hoist  or 
"creeper '  from  the  foot  of  the  incline  to  the  tipple.  In  the  movement 
of  these  loaded  cars  from  within  it  was  necessary  to  uncouple  the  elec- 
tric motor  from  the  cars  at  a  point  about  300  feet  from  the  tipple. 
The  motor  then  crossed  over  a  switch  to  the  track  for  empty  cars, 
ran  back  into  the  mine  to  the  point  where  the  empty  and  loaded  car 
tracks  joined,  then  forward  on  the  loaded  car  track,  coupled  to  the  cars 
from  the  rear,  and  pushed  them  forward  to  the  foot  of  the  incline, 
where  they  were  connected  to  the  creeper,  which  carried  them  to  the 
tipple.  After  being  unloaded  the  cars  then  drifted  back  into  the  mine 
on  the  track  for  unloaded  cars. 

Ross,  a  mine  engineer,  together  with  two  helpers,  Herrold  and  Mur- 
ray, entered  the  drift  mouth  and  walked  in  as  far  as  the  intersection 
of  the  two  entries.  Upon  reaching  the  intersection,  which  was  only 
a  few  feet  from  the  cross-over  which  the  motor  took  to  change  from 
the  front  to  the  rear  of  the  cars,  he  found  the  motor  was  then  making 
the  change  so  as  to  run  down  and  get  behind  the  loaded  cars  and  push 
them  to  the  creeper.  Ross  started  to  follow  the  motor  then  badcing 
down  the  track  which  was  used  for  empty  cars,  when  the  motorman 
told  him  not  to  follow  but  to  wait  until  a  train  of  empties  came  by 
going  into  the  mine.  Murray  asked  the  motorman  whether  the  empties 
were  to  be  pulled  or  pushed  into  the  mine,  and  the  motorman  replied 
that  they  were  to  be  pushed  in.  Ross,  Herrold,  and  Murray  stopped 
and  stepped  back  on  the  track  for  loaded  cars  and  stood  there  waiting 
for  the  empty  cars  to  pass.  The  reason  for  not  going  in  on  the  motor 
pushing  cars  into  the  mine  seems  to  have  been  that  it  was  dangerous 
to  do  so,  while  it  was  comparatively  safe  to  go  in  on  a  motor  pulling 
the  cars.  While  a  train  of  empties  was  passing  them,  making  a  loud 
rumbling  noise,  the  train  of  loaded  cars,  to  which  the  motor  had  in  the 
meantime  coupled  in  the  rear,  struck  and  injured  Herrold  and  ran 
over  and  killed  Ross.  The  train  o(  loaded  cars  had  no  light  on  the 
front  end,  the  motor  with  a  light  being  at  the  rear.  The  nearest  light 
to  the  scene  of  the  accident  was  a  32  candle-power  electric  lamp  at- 
tached to  a  post  about  30  feet  away.  Each  of  the  men  had  a  cap  with 
a  carbide  light  used  by  mining  engineers. 

The  court  below  entered  judgment  upon  a  verdict  found  in  favor  of 
the  plaintiff  for  $5,083  and  costs.  The  charge  of  n^igence,  the  basis 
of  the  verdict,  was  the  failure  of  defendant  to  have  a  light  on  the 
front  of  the  train  of  cars,  the  allegation  being  that  the  light  on  the  car 
would  have  warned  Ross  and  his  companions  of  its  approach. 

Among  other  precautions  for  the  safety  of  miners,  the  Virginia  stat- 
ute, under  penalty  for  disobedience,  requires  the  following: 

*'On  aU  haulways  where  hauling  is  done  by  machinery  ot  any  kind,  the 
mine  foreman  shaU  provide  a  proper  system  of  signals  and  for  the  carrying 
of  a  conspicuous  light  on  the  front,  and  a  light  or  flag  on  the  rear,  of  every 
trip  or  train  of  cars  when  in  motion,  provided  that  tlds  shaU  not  apply  td 
trips  being  hauled  by  gathering  motors  or  mule  teams  wh^i  operating  oQ 
other  than  main  headings,  and  when  hoisting  or  lowering  men  occur  b^ore 
daylifrht  in  the  morning  or  at  evenings  after  darliness.*'  Virginia  MiniDf  Act, 
S  13  (Pollard's  Supplement  1016,  p.  298). 
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[1]  The  accident  did  not  occur  while  cars  were  being  hauled  by 
gathering  motors  or  mule  teams  at  a  place  other  than  a  main  heading, 
and  therefore  the  defendant's  contention  that  there  was  no  duty  to 
provide  a  light  on  the  front  of  the  moving  cars  is  without  merit.  No 
place  in  a  mine  would  fall  more  clearly  within  the  letter  of  the  statute 
and  the  protection  it  was  designed  to  afford  than  that  where  the  acci- 
dent occurred.  Without  artificial  light,  the  place  was  absolutely  dark 
and  there  was  much  movement  of  cars. 

[2,  3]  Under  the  circumstances  stated,  evidently  the  breach  of  the 
imperative  statutory  duty  to  give  warning  of  the  approach  of  the  cars 
by  a  light  in  front  was  such  a  probable,  proximate  cause  of  the  acci- 
dent as  to  afford  sufficient  support  for  the  judgment,  unless  there  was 
such  assumption  of  risk  or  contributory  negligence  by  Ross  as  to  de- 
feat the  action.  Minneapolis,  etc.,  R.  Co.  v.  Gotschall,  244  U.  S.  66, 
37  Sup.  Ct.  598,  61  L.  Ed.  995  (May  21,  1917).  Any  one  of  a  class 
for  whose  special  benefit  a  penal  statute  is  enacted  has  a  right  of  ac- 
tion for  injuries  resulting  to  him  from  its  violation.  Texas,  etc.,  R. 
Co.  v.  Rigsby,  241  U.  S.  33,  36  Sup.  Ct.  482,  60  L.  Ed.  874. 

[4]  There  is  no  doubt  that  Ross  knew  that  the  defendant's  method 
of  work  was  to  push  the  loaded  cars  to  the  tipple  without  a  light  in 
front ;  and  the  court  was  requested,  but  refused,  to  charge  that  if  he 
had  that  knowledge  he  assumed  all  risk  incident  to  the  absence  of  the 
light.  Thus  arises  the  question  whether  an  employe  assumes  the  risk 
of  known  violation  by  the  employer  of  a  penal  statute  requiring  a 
specific  appliance  deemed  by  the  Legislature  necessary  for  the  safety 
of  employes.  Our  conviction,  supported  by  the  great  and  growing 
current  of  authority,  is  clear  that  he  does  not,  though  the  decisions  are 
in  hopeless  conflict  on  the  subject.  The  arguments  in  favor  of  the 
opposing  views  are  stated  by  Judge  Taft  in  Narramore  v.  Cleveland, 
etc.,  R.  Co.,  96  Fed.  298,  37  C.  C.  A.  499,  48  L.  R.  A.  68,  and  by 
Judge  Carland  in  Denver,  etc.,  R.  Co.  v.  Norgate,  141  Fed.  247,  72 
C.  C.  A.  365,  6  L.  R.  A.  (N.  S.)  981,  5  Ann.  Cas.  448.  Neither  the 
Supreme  Court  of  the  United  States  nor  the  Supreme  Court  of  Ap- 
peals of  Virginia  have  directly  passed  on  the  question.  The  cases  are 
collated  in  5  Labatt  on  Master  and  Servant,  5061,  6  L.  R.  A.  (N.  S.) 
981,  26  Cyc.  J 181,  and  annotations  of  1914-1917,  and  other  text-books 
and  annotated  cases. 

Assumption  of  the  risk  of  a  business  inherently  dangerous,  but  con- 
ducted with  due  care,  is  a  doctrine  evidently  fair  and  just.  But  the 
doctrine  of  assumption  of  risk  by  the  servant  of  the  continued  neg- 
ligence of  the  master,  because  such  negligence  was  known  to  the  serv- 
ant, is  a  hard  one  and  all  statutes  looking  to  relief  from  it  should  be 
liberally  construed  against  it.  Penal  statutes  requiring  safeguards  for 
laborers  rest  on  the  care  of  the  state  for  the  employe  for  the  sake  of 
himself,  of  the  persons  dependent  on  him,  and  of  the  community.  The 
primary  and  insistent  necessity  for  their  enactment  is  that  men  will 
work  in  mines  and  other  dangerous  places  at  the  constant  risk  of  death 
or  injury  whether  such  precautions  are  taken  for  their  safety  or  not. 
The  Legislature  assumed  that  men  will  work  in  the  mines  without  the 
protection  of  the  required  lights ;  otherwise  the  enactment  would  not 
156  C.C.A.— 42 
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have  been  necessary.  In  this  case  it  is  probable  there  was  not  a  man 
less  in  the  mine  because  of  defendant's  failure  to  provide  the  safeguard 
of  a  light  on  the  front  of  moving  cars.  Hence  the  precautions  which 
the  Legislature  regards  obviously  necessary  to  safety  it  places  out  of 
the  domain  of  waiver  by  the  employe  or  of  contract,  either  express  or 
implied,  between  the  parties,  and  requires  such  precautions  as  a  matter 
of  public  policy,  under  the  sanction  of  penalties  inflicted  for  failure 
to  provide  them. 

The  proposition  that  the  violation  by  the  master  of  a  penal  statute 
intended  for  the  protection  of  the  servant  as  a  matter  of  public  policy 
is  nothing  more  than  ordinary  negligence,  and  stands  on  the  same  legal 
footing  as  common-law  negligence,  seems  to  us  obviously  and  f unda- 
mentaUy  unsound. 

Assumption  of  risk  arises  either  out  of  the  contract  of  emplo)mient, 
as  an  incident  of  it,  or  out  of  the  status  or  relation  voluntarily  assumed 
and  continued  by  the  employe  towards  the  instrumentalities  of  the 
employer.  In  the  one  view  the  statute,  with  its  requirements  and  pen- 
alties, attaches  to  the  contract  as  a  part  of  it;  and  in  the  other  view 
it  becomes  an  element  of  the  status  or  relation.  Assumption  of  risk 
is  an  affirmative  defense.  Baltimore,  etc.,  R.  Co.  v.  Taylor,  186  Fed. 
828,  109  C.  C.  A.  172.  In  this  case  its  two  elements  would  be  violation 
of  a  penal  statute  by  the  employer,  and  waiver  or  acceptance  of  the 
violation  without  objection  by  the  employe.  Hence,  to  make  out  its 
defense  of  assumption  of  risk  the  defendant  must  assert,  as  one  of 
its  elements,  its  own  violation  of  a  penal  statute.  No  one  can  assert 
an  affirmative  claim  of  any  kind  when  one  of  its  essential  elements  is 
his  own  violation  of  a  criminal  statute. 

From  this  the  conclusion  follows  that  it  would  have  been  tautolog- 
ical for  the  statute  to  abolish  in  express  language  the  defense  of  as- 
sumption of  risk  as  to  the  absence  of  lights,  since  in  making  their  ab- 
sence criminal  it  did  that  and  more.  The  doctrine  has  been  applied  to 
usury  statutes  and  many  others.  A  penal  statute  against  usury  makes 
waiver  of  its  provisions  ineffectual,  without  any  express  enactment 
that  it  should  be  so.  We  conclude  that  the  District  Judge  was  right 
in  refusing  to  instruct  the  jury  that  the  deceased  assumed  the  risk  of 
defendant's  violation  of  a  penal  statute  requiring  lights  on  the  ap- 
proaching car. 

[6-7]  Error  is  next  assigned  in  the  refusal  to  instruct  the  jury  that 
Ross  was  guilty  of  contributory  negligence  and  could  not  recover.  As- 
sumption of  risk  and  contributory  negligence  stand  in  a  different  l^al 
relation  to  the  violation  of  a  penal  statute.  Assumption  of  risk  imports 
no  delict  on  the  part  of  an  employe,  and  hence  it  may  well  be  held 
inapplicable  when  an  employe  is  injured  in  consequence  of  the  viola- 
tion by  his  employer  of  a  penal  statute.  Contributory  negligence,  on 
the  contrary,  is  a  delict  or  neglect  of  duty  by  the  employe,  and  hence 
he  cannot  recover  for  the  delict  of  the  employer,  even  in  violation  of  a 
statute,  if  his  own  delict  has  contributed  to  his  injury  as  a  proximate 
cause. 

The  first  alleged  act  of  negligence  attributed  to  the  deceased  was  go- 
ing into  the  mine  through  the  drift  mouth  when  he  should  have  entered 
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through  a  manway  provided  for  all  employes.  Section  8,  Virginia 
Mining  Statute,  enacts  under  penalty  that  "no  person  shall  travel  on 
foot  to  and  from  his  work  upon  any  slope,  engine  plane,  or  motor  road 
when  other  good  roads  are  provided  for  that  purpose."  If  Ross  en- 
tered the  mine  in  violation  of  this  statute,  there  would  be  ground  to 
say  that  he  was  guilty  of  contributonr  negligence  per  se.  Southern 
R.  Co.  V.  Rice,  115  Va.  235,  78  S.  E.  592.  More  accurately,  there 
could  be  no  recovery,  because  Ross  would  have  lost  his  life  in  con- 
sequence of  his  own  violation  of  a  criminal  statute.  But  the  court 
could  not  say  as  a  matter  of  law  that  another  "good  road"  was  pro- 
vided, for  there  was  evidence  for  the  jury  tending  to  show  that  the 
roof  of  the  manway  was  not  safe.  Besides,  Ross  did  not  go  into  the 
drift  mouth  with  the  intention  of  traveling  on  foot.  The  evidence 
tended  to  prove  a  custom  for  the  engineers  to  go  where  Ross  was  and 
ride  in  on  the  cars,  and  that  therefore  Ross  was  not  in  the  position 
of  a  person  who  traveled  on  foot.  In  addition  it  was  for  the  jury  to  say 
whether  this  method  of  entering  by  riding  on  the  cars  was  so  near  the 
tipple  and  practiced  so  obviously  and  constantly  as  to  warrant  the  in- 
ference that  it  was  authorized  and  sanctioned  by  the  defendant.  If  it 
was,  then  neither  the  above-cited  statute  nor  the  defendant's  rule 
against  riding  on  cars  without  authority  would  applyr 

[8]  The  five  and  a  half  foot  space  between  the  tracks  was  sufficient 
for  Ross  and  his  party  to  stand  between  the  tracks  in  safety.  But  the 
empty  cars  were  passing  rapidlv  on  the  other  track,  and  it  was  a 
natural  impulse,  even  of  a  prudent  man,  to  stand  away  from  them. 
If  the  defendant  had  warned  Ross  of  the  approach  of  the  cars  by  a 
light  on  the  front  car,  as  it  was  its  statutory  duty  to  do,  the  argu- 
ment that  he  was  guilty  of  contributory  negligence  as  a  conclusion  of 
law,  in  being  on  the  track,  would  be  very  strong.  But  to  hold  that 
without  such  warning  it  is  contributorv  negligence  per  se  to  stand  on 
a  track  in  the  narrow  spaces  of  a  coal  mine  because  there  is  another 
place  to  stand  would  be  to  exact  as  a  matter  of  law  perfection  of  care. 
Even  on  surface  roads,  the  question  is  usually  one  for  the  jury  whether* 
an  employe  is  guilty  of  contributory  negligence  in  standing  or  walking 
on  a  railroad  track.  Erie  R.  Co.  v.  Purucker,  244  U.  S.  320,  37  Sup. 
Ct.  629,  61  L.  Ed.  1166  (June  4,  1917).  There  was  no  error  in  refusing 
to  direct  a  verdict  for  tne  defendant. 

[9-12]  The  following  requested  instruction  was  refused: 

"The  court  Instructs  the  jury  that  when  deceased,  Ross,  took  a  position  on 
the  loaded  track  to  wait  for  the  passing  of  the  cars  on  the  empty  tracks 
(whether  the  taking  of  such  position  was  negligent  or  not),  it  was  the  duty  of 
the  deceased  to  look  and  listen  for  the  approach  of  cafs  on  the  loaded  track 
on  which  he  was  standing ;  and  if  he  failed  to  so  look  and  listen,  and  by  either 
looking  or  listening  he  could  have  discovered  the  approach  of  the  cars  on  the 
loaded  track  in  time  to  have  gotten  out  of  the  way  and  prevented  said  acci- 
dent, then  he  was  guilty  of  such  negUgence  as  bars  any  recovery  in  this 
case,  and  the  Jury  shaU  find  for  the  defendant.*' 

The  duty  to  look  and  listen,  as  we  held  in  Demberger  v.  Baltimore, 
etc.,  R.  R.  Co.,  243  Fed.  21,  155  C.  C.  A.  551  (May,  1917),  is  not  ab- 
solute, but  depends  on  circumstances.  Effort  to  listen  was  in  this  case 
useless,  because  the  noise  of  the  empty  cars  made  it  impossible  to  hear 
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and  distinguish  the  sound  of  the  loaded  cars.  If  it  be  assumed  as  a 
matter  of  law  that  the  circumstances  in  which  Ross  was  did  impose 
on  him  the  duty  to  look,  and  that  in  this  case  the  request  was  a  correct 
proposition  of  law,  which  might  well  have  been  given  to  the  jury,  care- 
ful consideration  leads  us  to  the  conclusion  that  giving  it  would  not  have 
aflfected  the  result.  The  presumption  is  that  Ross  did  look  and  failed 
to  see  the  cars.  Texas,  etc.,  R.  Co.  v.  Gentry,  163  U.  S.  358,  16  Sup. 
Ct.  1104,  41  L.  Ed.  186;  Baltimore,  etc.,  R.  Co.  v.  Landrigan,  191  U. 
S.  461,  24  Sup.  Ct.  137,  48  L.  Ed.  262.  The  burden  was  on  the  defend- 
ant to  overcome  this  presumption  by  affirmative  proof.  Central,  etc., 
R.  Co.  V.  White,  238  U.  S.  507,  35  Sup.  Ct.  865,  59  L.  Ed.  1433.  Ann. 
Cas.  1916B,  252.  Such  affirmative  proof  may  be  furnished  by  circimi- 
stances  as  well  as  by  direct  evidence.  The  circumstances  relied  on  here 
to  rebut  the  presumption  were  the  light  on  the  motor  behind  the  ap- 
proaching cars,  the  carbide  lights  on  the  caps  of  the  three  men,  and  the 
electric  light  on  a  pole  near  by.  It  is  argued  that  the  jury  might  well 
have  concluded  that  these  lights  were  sufficient  to  enable  Ross  to  see 
the  approaching  cars  if  he  looked.  The  evidence  as  to  the  power  of  the 
electric  light  and  the  carbide  light,  and  as  to  the  location  of  the 
stationary  electric  light,  and  the  light  on  the  motor,  standing  alone, 
would  leave  any  fair  mind  in  serious  doubt  whether  the  presump- 
tion that  Ross  had  looked  was  overcome,  and  whether  in  the  dark- 
ness of  a  mine  he  could  have  seen  the  moving  cars  in  time  to  escape. 
The  direct  evidence  could  hardly  fail  to  solve  3ie  doubt  in  favor  of  the 
conclusion  that  he  could  not  have  seen  the  cars.  Herrold  and  Murray 
were  the  only  persons  on  the  ground.  Herrold  testified  positively,  and 
his  testimony  is  not  disputed,  that  he  did  look  down  the  loaded  track 
and  did  not  see  the  cars.  Murray's  testimony  was  negative  to  the  ef- 
fect that  he  did  not  look  at  all.  Hence  we  conclude  that  the  evidence 
that  Ross  could  have  seen  the  cars  if  he  had  looked  is  too  slight  to  war- 
rant the  jury  in  finding,  contrary  to  the  presumption,  that  he  did  not 
look  or  that  he  could  have  seen  the  cars  in  time. 

Our  conviction  that  this  alleged  error  in  the  charge  was  not  material 
is  strengthened  by  the  fact  that  the  District  Judge  gave  the  following 
comprehensive  instruction  on  the  subject  of  contributory  negligence: 

**The  court  instructs  the  Jury  that  the  defendant  was  not  the  insurer  of 
the  safety  of  J.  D.  Ross,  but  that  it  was  the  duty  of  J.  D.  Ross  to  exercise 
reasonable  care  for  his  own  safety ;  and  if  you  believe  from  the  evidence  that 
he  failed  In  any  way  to  exercise  such  reasonable  care  for  his  own  safety,  and 
that  his  failure  to  exercise  care  for  his  own  safety  contributed  proximately 
to  the  happening  of  the  accident  which  caused  his  death,  you  wIU  find  for  the 
defendant." 

[13]  There  was  technical  error  in  the  exclusion  of  Murray's  state- 
ment that  if  he  had  looked  he  could  have  seen  the  cars.  But  this  was 
a  mere  opinion,  which  could  have  had  little,  if  any,  weight  in  the  minds 
of  the  jury  in  face  of  Herrold's  positive  statement  that  he  did  look  and 
did  not  see  them. 

[14]  All  the  material  evidence  alleged  to  have  been  erroneously  ex- 
cluded was  afterwards  admitted,  except  the  opinion  of  Murray  above 
referred  to,  and  that  of  the  mine  inspector  that  the  statute  requiring 
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a  light  on  the  moving  cars  did  not  apply  to  this  place  in  the  mine.  The 
claim  was  for  actual  damages  only,  and  erroneous  construction  of  the 
statute  by  the  mine  inspector,  even  if  communicated  to  the  defendant, 
would  have  availed  nothing.  The  testimony  alleged  to  have  been  im- 
properly admitted  was  obviously  either  incompetent  or  not  material. 

On  consideration  of  the  whole  case,  we  can  find  no  error  which  we 
think  could  possibly  have  affected  the  result. 

Affirmed. 

KNAPP,  Circuit  Judge  (dissenting).  In  the  circumstances  here  dis- 
closed I  cannot  agree  that  defendant  was  precluded  from  setting  up  the 
defense  of  assumed  risk.  Ross  had  been  in  the  company's  employ  for 
a  number  of  years,  and  was  fully  aware  that  the  statute  in  question, 
though  observed  elsewhere  in  the  mine,  was  at  no  time  complied  with 
at  this  particular  place.  He  was  as  familiar  with  the  facts  in  that  re- 
gard as  any  one  could  be,  and  as  able  to  appreciate  the  increased  haz- 
ard resulting  from  neglect  to  put  a  light  on  the  front  car  of  a  loaded 
train  at  this  point,  when  the  motor  was  detached  to  take  the  crossover 
to  the  other  track. 

As  respects  the  right  to  plead  assumption  of  risk  in  such  a  case,  I 
do  not  see  that  there  is  any  distinction  between  disregard  by  the  em- 
ployer of  a  common-law  duty  and  disregard  of  a  statutory  duty.  The 
employe's  knowledge  of  the  default  and  of  the  added  danger  therefrom 
is  clearly  a  fact,  or  question  of  fact,  which  depends  in  no  wise  upon 
the  nature  of  the  default,  and  if  that  fact  is  available  as  a  defense  in 
the  one  case,  as  is  conceded,  why  should  it  not  also  be  available  in  the 
other?  The  majority  opinion  says  because  **to  make  out  its  defense  of 
assumption  of  risk  the  defendant  must  assert  as  one  of  its  elements  its 
own  violation  of  a  penal  statute."  But  in  precisely  the  same  sense  the 
defendant  **must  assert"  its  own  dereliction,  as  an  element  of  the  de- 
fense of  assumed  risk,  when  the  negligence  charged  is  the  violation  of 
a  common-law  duty.  If  this  defense  rests  at  all  upon  the  admission  of 
wrongdoing,  why  should  it  be  taken  away  by  admission  of  failure  to 
comply  with  a  statute,  and  not  taken  away  by  admission  of  failure 
to  comply  with  a  plain  and  definite  common-law  obligation?  But  I 
venture  the  belief  that  the  answer  of  the  majority  involves  a  misconcep- 
tion. To  my  mind  the  defense  of  assumption  of  risk  is  no  more  based 
upon  acknowledgment  of  fault  than  is  the  defense  of  contributory  neg- 
ligence, which  admittedly  may  be  interposed  although  the  cause  of  ac- 
tion sued  on  is  the  violation  of  a  penal  statute.  The  latter  defense 
rests  upon  the  employe's  acts,  the  former  upon  his  knowledge,  but 
neither  of  them  depends  upon  the  assertion  of  a  breach  of  duty.  What 
the  defendant  in  this  case  says  is  that  Ross  had  full  knowledge  of  the 
fact  upon  which  its  negligence  is  predicated,  namely,  the  habitual  omis- 
sion of  a  light  on  the  forward  car,  when  a  train  arrived  at  the  place  in 
question  and  the  motor  was  detached  for  the  purpose  of  pushing  the 
cars  up  the  incline;  that  he  was  at  all  times  cognizant  of  whatever 
danger  resulted  from  that  omission ;  and  that  he  was  therefore  charge- 
able with  assuming  the  risk  of  which  he  was  perfectly  aware.  On  the 
undisputed  proofs  of  record,  I  am  of  opinion  that  the  defense  of  as- 


Digitized  by  VjOOQIC 


662  156  C.  C.  A.  REPORTS 

sumption  of  risk  was  as  valid  and  Intimate  in  this  case  as  was  the 
defense  of  contributory  negligence. 

Moreover,  as  the  jury  might  well  have  found,  Ross  himself  con- 
stantly violated  a  Virginia  statute,  with  the  knowledge  and  consent  of 
defendant,  by  entering  the  mine  through  the  drift  mouth  instead  of  go- 
in|^  in  by  the  "good  road"  provided  for  that  purpose.  We  have,  then, 
this  rather  peculiar,  if  not  illogical,  situation,  that  the  suit  for  causing 
the  death  of  Ross  is  not  barred  or  the  right  of  recovery  in  the  least  im- 
paired by  the  circumstance  that  he  put  himself  in  a  place  of  danger  in 
violation  of  one  law  of  the  state,  because  his  violation  thereof  was 
known  and  assented  to  by  the  defendant,  yet  its  violation  of  another 
law  of  the  state,  though  such  violation  was  known  and  assented  to  by 
Ross,  operates  nevertheless  to  destroy  a  defense  long  recognized  and 
upheld  in  negligence  cases. 

But  I  refrain  from  further  discussion  of  a  question  upon  which  vol- 
umes have  been  written  and  courts  of  high  standing  are  hopelessly  di- 
vided. The  opposing  views  are  well  illustrated  by  tl^e  Narramore 
Case,  96  Fed.  298,  37  C.  C.  A.  499,  48  L.  R.  A.  68,  and  the  Norgate 
Case,  141  Fed.  247,  72  C.  C.  A.  365,  6  L.  R.  A.  (N.  S.)  981,  5  Ann. 
Cas.  448.  Believing  the  later  case,  to  which  I  can  add  nothing,  to  be 
the  better  reasoned,  I  think  it  should  be  followed  until  the  Supreme 
Court  otherwise  decides. 

It  goes  without  saying  that  the  enactment  which  imposes  a  duty  upon 
the  employer  may  provide  that  its  nonobservance  shall  deprive  the  em- 
ployer of  the  defense  of  assumed  risk,  or  for  that  matter  of  the  defense 
of  contributory  negligence.  Numerous  examples  of  this  appear  in 
recent  legislation,  both  federal  and  state.  And  it  is  conceivable,  though 
I  know  of  no  instance,  that  a  statute  could  be  so  framed  as  to  effect 
that  result  by  necessary  and  unavoidable  implication.  It  is  also  well 
settled  that  the  construction  of  such  a  statute  by  the  highest  court  of 
the  enacting  state  must  be  followed  by  the  federal  courts  in  cases  aris- 
ing in  that  state.  Columbia  Box  Co.  v.  Saucier,  213  Fed.  310,  129  C. 
C.  A.  656.  But  the  instant  case  belongs  to  none  of  these  classes.  The 
Virginia  Supreme  Court  of  Appeals  has  not  passed  upon  the  provision 
under  review,  and  there  is  nothing  in  its  language,  as  I  read  it,  which 
indicates  an  intent  to  deprive  the  offending  employer  of  any  defense 
he  might  otherwise  assert,  or  to  subject  him  to  any  different  penalty 
than  that  fixed  by  its  terms.  The  statute  itself  prescribes  the  method  of 
its  enforcement,  and  in  my  judgment  it  is  not  for  the  courts  to  say  that 
other  and  unexpressed  consequences  shall  follow  its  violation.  I  must 
therefore  vote  to  reverse  the  judgment  for  error  in  excluding  the  de- 
fense of  assumption  of  risk.  Upon  the  issue  of  contributory  negli- 
gence I  express  no  opinion. 
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MEMORANDUM  DECISIONS 


(243  Fed.  1007) 

CANGEN  V.  CRAMER  et  al.  (Circuit  Court  of  Appeals,  Second  Circuit 
June  23.  1917.)  No.  255.  Appeal  from  District  Court  of  the  United  States 
for  the  Eastern  District  of  New  York.  William  E.  Warland,  of  New  York 
City,  for  appellant.  James  R,  Hodder,  of  Boston,  Mass.,  for  appellees.  Before 
COXP],  WARD,  and  HOUGH,  arcuit  Judges, 

PER  CURIAM.    Decree  affirmed. 


(243  Fed.  1007) 

ECKBRSON  et  al.  v.  TANNBY  et  al.  (Circuit  Court  of  Appeals,  Second 
Circuit.  June  6,  1917.)  No.  264.  Appeal  from  the  District  Court  of  the 
United  States,  for  the  Southern  District  of  New  York.  Blauvelt  &  Warren, 
of  New  York  City  (George  A.  Blauvelt,  Francis  J.  Maclntyre,  and  Maurice  J. 
O'Callaghan,  all  of  New  York  City,  of  counsel),  for  appellants.  Servin  &  Cox, 
of  Mlddletown,  N.  Y.  (Abram  J.  Rose,  of  New  York  City,  and  Abram  F.  Servin, 
of  Mlddletown,  N.  Y.,  of  counsel),  for  appellees.  Before  COXB,  WARD,  and 
HOUGH,  Circuit  Judges. 

PER  CURIAM.    Decree  (235  Fed.  415)  affirmed. 


(243  Fed.  1007) 

KLINE  BROS.  &  CO.  v.  LONDON  *  LANCASHIRE  INS.  CO.  (Circuit 
Court  of  Appeals,  Second  Circuit.  May  8,  1917.)  No.  237.  In  Error  to  the 
District  Court  of  the  United  States  for  the  Southern  District  of  New  York. 
Erwin,  Fried  &  Czaki,  of  New  York  City,  for  plaintiffs  in  error.  Hartwell 
Cabell,  of  New  York  City,  for  defendant  in  error.  Before  COXE,  WARD, 
and  HOUGH,  Circuit  Judges. 

PER  CURIAM.     Submitted  without  argument     Judgment  affirmed. 


(243  Fed.  1007) 

THE  PLINY  FISK.  (Circuit  Court  of  Appeals,  gecond  Circuit  June  6, 
1917.)  No.  236.  Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York.  Carpenter  &  Park,  now  Park  &  Mattison,  of 
New  York  City  (Samuel  Park,  of  New  York  City,  of  counsel),  for  The  Pliny 
Fisk.  Macklin,  Brown  &  Purdy,  of  New  York  City  (Pierre  M.  Brown  and 
Frank  J.  Whitcomb,  both  of  New  York  City,  of  counsel),  for  claimants.  Be- 
fore COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.    Decree  affirmed. 


(243  Fed.  1007) 

PRINCE  V.  HARTMANN.  (Circuit  Court  of  Appeals,  Second  Circuit 
March  13,  1917.)  No.  212.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York.  Alfred  B.  Nathan,  of  New 
York  City  (Sidney  J.  Loeb,  of  New  York  City,  of  counsel),  for  appellant 
Edward  IlUmore,  of  New  York  City,  for  appellee.  Before  COXE,  WARD,  and 
ROGERS,  Circuit  Judges. 

PER  CURIAM.    Decree  affirmed. 
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(243  Fed.  1007) 

GENERAL  ELECTRIC  CO.  v.  ELECTRIC  CONTROLLER  &  MFG.  CO. 
(Circuit  Court  of  Appeals.  Sixth  Circuit.  October  3,  1917.)  No.  2SM,  On 
application  to  modify  mandate.  Denied.  For  original  opinion,  see  243  Fed. 
188,  156  C.  C.  A.  54. 

PER  CURIAM.  Defendant  urges  that  one  form  of  Its  apparatus,  shown  by 
diagram  No.  1,  does  not  respond  to  claim  7,  and  that  the  injunction  and  ac- 
counting to  be  had  in  the  court  below  should  be  confined  to  the  other  forms 
of  construction.  This  contention  was  not  specllically  presented  upon  the 
hearing  nor  considered;  but  it  has  now  received  our  attention.  We  state 
only  our  conclusion.  Claim  7  calls,  in  terms,  for  a  master  switch  circuit 
having  contacts  controlled  by  throttle,  and  a  branch  circuit  from  the  mas- 
ter switch  circuit  through  each  rheostat  magnet  with  contacts  In  this  branch 
circuit  to  be  closed  by  the  rheostat  magnets.  Diagram  No.  1  shows  what  is 
practically  a  master  switch  circuit,  but  the  throttle  is  not  In  the  distinctive 
master  switch  circuit  but  is  in  a  subsidiary  circuit  leading  from  tlie  main  line, 
and  the  branch  circuit  which  successively  affects  the  rheostat  magnets  is  a 
branch  from  this  subsidiary  circuit  and  not  directly  from  the  master  switch 
circuit.  It  is  thus  apparent  that  the  precise  and  specific  nomenclature  of  the 
claim  is  not  met;  but  we  think  there  Is  full  equivalency.  What  we  have 
called  the  subsidiary  circuit  is  closed  and  made  active  by  the  operation  of 
the  master  switch  in  the  master  switch  circuit.  I>om  the  point  of  view  of 
the  invention  which  we  have  taken.  It  is  of  no  importance  whether  the  con- 
trolling throttle  is  situated  in  and  the  branch  circuit  leads  from  that  cir- 
sltuated  in  and  lead  from  a  circuit  which  is  under  the  indirect  control  of  the 
master  switch  and  by  the  operation  of  that  switch  has  become  practically  a 
part  of  its  circuit.  The  application  to  modify  the  mandate  as  to  diagram  No. 
1  must  be  denied;  and  the  order  as  to  costs  in  this  court  will  remain  un- 
changed. 
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ABANDONMENT. 

See  Patents,  ^=>82. 

ABATEMENT  AND  REVIVAL 

See  Election  of  Remedies. 

ACCOMPLICES. 

See  Criminal  Law,  ^=s>607-510. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement. 

ACKNOWLEDGMENT. 

See  Evidence,  ^=9213. 

ACQUIESCENCL 

See  Patents,  «=>82. 

•ADEQUATE  REMEDY  AT  LAW. 

See  Judgment,  «=»570. 

ADJUDICATION. 

See  Judgment. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMIRALTY. 

See  Collision;  Maritime  Liens;  Municipal  Cor- 
porations; Pilots;  Seamen;  Shipping;  Tow- 
age. 

m.  PABXTES,       PBOCE8S,       CLAIMS. 
AND  STIPULATIONS  OR  OTH- 
ER SECURITT. 

«=5>46  (U.S.C.CA.)  A  state  statute  as  to  how 

grocess  may  be  served  on  a  railroad  corporation 
J  not  controlling  in  a  proceeding  in  personam 
in  admiralty  to  which  the  Conformity  Act  of 


1872  does  not  apply.— Norfolk  Southern  Ry. 
Co.  V.  Foreman,  639. 

Service  of  citation  on  the  secretary  of  a  cor- 
poration in  a  proceeding  in  personam  against 
it  in  admiralty  is  good,  he  being  such  a  head 
officer  as  secures  knowledge  thereof  to  it.— Id. 

IV.  PLEADING,  PETITIONS,  AND  MO- 
TIONS. 

<S=>70  (U.S.C.CA.)  In  admiralty,  unless  de- 
fendant pleads  a  surprise  and  procures  contin- 
uance, testimony  of  concurring  circumstances 
indicating  negligence,  though  not  particularly 
or  specifically  pleaded,  may  be  admitted.— Nor- 
folk Southern  Ky.  Co.  v.  Foreman,  639. 

IX.   APPEAL. 

^=>II8  (U.S.C.C.A.)  Findings  of  fact  and  law 
made  by  a  commissioner  in  admiralty,  con- 
curred in  by  the  District  Judge,  will  be  accept- 
ed as  correct  by  the  appellate  court  unless 
clearly  wrong.— Great  litkes  Towing  Co.  v. 
Amencan  Shipbuilding  Co.,  361. 
<S=>II8  (TJ.S.C.C.A.)  Decision  of  the  judge  in 
an  admiralty  case  on  questions  of  fact,  there  be- 
ing conflicting  evidence  or  the  credibility  of 
witnesses  examined  before  him  being  involved, 
will  be  reversed  only  if  manifestly  contrary  to 
the  evidence.— Norfolk  Southern  Ry.  Co.  v. 
Foreman,  639. 

ADMISSIONS. 

See  Evidence,  ^=3>213. 


ADULTERATION. 


See  Food. 


ADVERSE  POSSESSION. 

L  NATURE  AND  REQUISITES. 
(O    Visible  and  Ifotorlons  Posseaalon. 

^=>3\  (U.S.C.CA.)  Possession  must  be  such  as 
to  charge   owner   with   notice,  actual   or  pre- 
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sumptive,  that  occupant  k  claiming  to  hold 
adversely.— Sibley  t.  McCoy,  559. 
^=>33  (U.S.C.C.A)  Undisclosed  conversation 
between  one  going  into  possession  and  one  di- 
recting him  to  do  so  will  not  warrant  infer- 
ence that  owner  was  notified  that  holding  wa« 
adverse.— Sibley   v.    McCoy,   659. 

(K)    Dnrmtlon  and   Contlnnltx  of  Possess- 
•lon. 

^=944  (U.S.C.C.A.)  Possession  to  give  title  by 
adverse  possession  must  be  continuous  and  un- 
interrupted for  the  full  statutory  period.— Sib- 
ley V.  McCoy,  659. 

^=»57  (U.S.C.C.A.)  Possession  continuous  and 
uninterrupted  for  the  full  statutory  period  must 
bo  clearly  esUblisbed.— Sibley  v.  McCoy,  659. 

II.  OPERATION  AND  EFFECT. 
(B)  Title  or  Rlffbt  Ao«iilred. 

<@=>104  (U.S.C.C.A.)  Continuous,  open,  notori- 
ous, visible,  peaceable,  adverse  possession  of 
land  in  Virginia  for  20  years  bv  plaintiff  in 
ejectment  justifies  presumption  that  common- 
wealth has  parted  with  title.— Sibley  v.  McCoy, 
659. 

AFFREIGHTMENT. 

See  Shipping,  ^=>121,  141. 

AGREEMENT. 

See  Contracts. 

ALIENS. 

See   Constitutional  Law. 

H.  EXCLUSION  OB  EXPULSION. 

<Ss=>22  (U.S.C.C.A.)  Under  article  2  of  treaty  of 
1880  between  United  States  and  China,  a  Chi- 
nese merchant  domiciled  in  United  States  has 
right  to  bring  his  wife  and  minor  children  into 
country,  and  this  right  may  be  exercised,  though 
minor  son  was  20  years  old  and  had  contracted 
a  marrinzc  in  China  before  admission  was 
sought.— Woo  Hoc  V.  White,  239. 
^=5>32f6)  (U.S.C.C.A.)  Order  directing  deporta- 
tion of  a  Chinese  woman  will  not  be  reversed* 
because  based  on  eyidence  obtained  from  search, 
in  violation  of  Const.  Amend.  4,  of  the  trunk 
of  her  alleged  husband,  a  native-bom  Chinese 
citizen  of  the  United  States.— Tsuie  Shee  v. 
Backus,  249. 

«£=>32(7)  (U.S.C.C.A.}  Proceeding  to  deport  Chi- 
nese person  held  civil,  and  not  criminal,  though 
government  intended  to  proceed  on  hypothesis 
that  defendant  entered  the  United  States  in  vio- 
lation of  Immigration  Act,  fi  36,  and  of  the 
Chinese  exclusion  laws,  and  hence  the  govern- 
ment could  call  defendant  as  its  witness.— In  re 
Chan  Foo  Lin,  3. 

C=>32(8)  (U.S.C.CA.)  On  habeas  corpus  to  ob- 
tain discharge  of  a  Chinese  woman,  ordered  de- 
ported, though  she  applied  for  admission  as 
wife  of  native-bom  Chinese  citizen  of  United 
States,  evidence  held  insufficient  to  show  that 
applicant  was  not  given  fair  hearing  or  that 
order  of  deportation  was  not  justified.— Tsuie 
Shee  V.  Backus,  249. 

<g=>32(9)  (U.S.C.CA.)  Person  of  Chinese  de- 
scent sought  to  be  deported  held  denied  a  fair 


hearing,  when  not  given  opportonity  to  explain 
and  meet  statements  of  immigration  inapectora 
received  by  those  conducting  the  examination 
subsequent  to  the  hearing. — In  re  Chan  Foo 
Lin,  3. 

«=s>32(13)  (U.S.C.CA.)  Where  a  Chinese  per- 
son was  ordered  deported  by  immigration  offi- 
cials on  account  of  errors  in  interpretation  of 
his  testimony^  held  that,  though  it  was  not 
raised  at  hearing,  writ  of  habeas  corpus  may  be 
granted  on  ground  that  he  was  not  accorded  a 
Fair  hearing  because  of  errora — White  t.  Wong 
Quen  Luck,  245. 

m.  IMiaGBATIOH. 

«=3>53  (U.S.CC.A.)  Where  aliens  entered  tbe 
United  States  surreptitiously  and  without  in- 
spection, they  may  be  deported,  irrespective  of 
other  grounds  of  deportation.— Jsingh  ▼.  United 
States,  265. 

<9=»53  (U.S.CCA.)  Where  aliens  entered  tbe 
United  States  surreptitiously  and  without  in- 
spection, they  may  be  deported  irrespective  of 
other  grounds  of  deportation.— Singh  v.  United 
States,  257. 

<9=>54  (U.S.aCA.)  Under  Immigration  Law, 
S§  20,  21,  35,  alien  native  of  India,  who  unlaw- 
fully entered  the  United  States  from  Canada, 
should  be  deported  to  India,  where  it  did  not 
appear  that  he  had  acquired  domicile  in  Canada. 
—Singh  T.   United  States,  255. 

That  alien  was  in  British  Columbia  for  11 
months  and  for  8  months  of  that  time  worked 
at  lumber  mill,  living  in  .company  house,  does 
not  show  that  he  acquired  domicUe  in  Canada 
so  as  to  warrant  his  deportation  to  Canada  from 
the  United  States  instead  of  to  country  from 
whence  he  came. — Id. 

That  an  alien  purchased  land  in  Canada  doe« 
not  show  that  he  had  a  domicile  there,  so  as  to 
warrant  his  deportation  from  the  United  State 
to  Canada  instead  of  to  the  country  from  whence 
he  came.— Id. 

«=3>54  (U.S.CCA.)  Where  aliens,  natives  of 
India,  were  discovered  surreptitiously  enter&g 
the  United  States  from  Ca^nada,  they  were  prop- 
erly ordered  deported  to  India,  where  they  de- 
nied having  been  in  Canada,  and  there  was  no 
evidence  that  thc^  had  acquired  any  domicile 
there  or  had  remained  there  any  length  of  time. 
—Singh  V.  United  States,  257. 


AMBIGUITIES. 


See  Patents. 


ANCILLARY  JURISDICTION. 

See  Courts,  ^=>264. 

ANTENUPTIAL  SETTLEMENTS. 

See  Huaband  and  Wife,  «s»31-34,  129. 

ANTICIPATION. 

See   Patents,  «s961-62. 

ANTI-TRUST  LAW. 

See  Monopolies. 
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APPEAL  AND  ERROR. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

m.   DECISIOHS    BEVIElXrABLE. 
(B)  Nature,  Seope,  and  Bffeet  of  Deeialon. 

«=>87(3)  (U.S.C.CA.)  Where  a  petitioner 
claims  a  lien  upon  or  interest  in  specific  prop- 
erty, subject  to  the  exclusive  disposition  of  a 
court,  his  right  to  intervene  in  the  proceeding 
is  absolute,  and  its  denial  is  subiect  to  review. 
—Swift  v.  Black  Panther  Oil  &  Gaa  Co.,  448. 

V.   PRESENTATION    AND     RESERVA- 
TION IN  liOWER   COURT   OF 
GROUNDS   OF  REVIEW. 

(A)  Issues  and  Questions  In  Liower  Court. 

<S=»I70(1)  (U.S.C.CA.)  On  appeal  from  judg- 
ment sustaining  demurrer  to  answer  alleging  re- 
scission by  Interstate  Commerce  Commission  of 
order  of  reparation,  later  proceedings  of  the 
Commission,  resulting  in  reinstatement  of  the 
order,  will  be  passed  upon,  though  not  presented 
to  the  lower  court.— Morgan's  Louisiana  &  T.  R. 
&  S.  S.  Co.  V.  Isaac  Joseph  Iron  Co.,  15. 
<9=»I73(1)  (;U.S.C.C.A.)  Where  averment  of 
fact  in  motion  on  which  court  granted  it  was 
not  controverted  below,  it  cannot  be  drawn  in 
question  here— Camp  v.  Gress,  549. 

(B)  Objeetlons  and   Motions,  and  Rnllnva 

Thereon. 

«s»204(3)  (U.S.C.CA.)  Admission  of  certified 
cop:^  of  mortgage  held  not  reviewable,  where  ob- 
jections were  not  made  or  else  exceptions  were 
not  taken.— Lohman  v.  Stockyards  Loan  Co., 
215. 

<S=>204<4)  (U.S.C.C.A.)  Admission  of  mortgage 
held  not  reviewable,  where  objections  were  not 
made  or  else  exceptions  were  not  taken.— Loh- 
man V.  Stockyards  Loan  Ca,  215. 
^o205  (U.S.C.C.A.)  Sustaining  of  objections 
to  question  were  not  reviewable,  where  objec- 
tion was  not  made  or  else  exceptions  were  not 
taken.— Lohman  y.  Stockyards  Loan  Ca,  215. 

<&=»2I6(1)  (U.S.C.CA.)  Where  trial  court,  aft- 
er giving  charge  fairly  presenting  controversy, 
stated  that  counsel  might  call  his  attention  to 
any  points  they  would  like  to  have  specifical- 
ly answered,  defendant,  having  been  cast  be- 
low, cannot  raise  in  appellate  court  matter  not 
then  called  to  trial  court's  attention.— Pennsyl* 
vania  R.  Co.  t.  Minds,  481. 
^=^217  (U.S.C.C.A.)  Permitting  jury  to  take 
depositions  to  jury  room  cannot  be  reviewed, 
where  objection  was  not  made  or  else  exception 
was  not  taken.— Lohman  v.  Stockyards  Loan 
Co.,  215. 

(C)  Bxeeptlons* 

<8=>259  (U.S.C.C.A.)  Permitting  jury  to  take 
depositions  to  jury  room  cannot  be  reviewed, 
where  objection  was  not  made  or  else  exception 
was  not  taken.— Lohman  v.  Stockyards  Loan 
Co.,  215. 

«=>260(1)  (U.S.C.C.A.)  Admission  of  mort- 
gage and  certified  copy  thereof  held  not  review- 


able, where  objections  were  not  made  or  else 
exceptions  were  not  taken. — ^Lohman  y.  Stock- 
yards Loan  Co.,  215. 

<8=s>260(2)  (U.S.CCA.)  Sustaining  of  objec- 
tions to  question  were  not  reviewable,  where 
objection  was  not  made  or  else  exceptions  were 
not  taken. — ^Lohman  v.  Stockyards  Loan  Co., 
215. 

X.  RECORD  AND  PROCEEDINGS  NOT 

IN  RECORD. 

(A)  Matters  to  be  Shown  by  Record. 

<g=>50l(4)  (U.S.C.CA.)  A  contention  ^that  the 
court  in  its  charge  assumed  a  fact  cannot  be 
reviewed  where  it  does  not  appear  from  the 
record  that  any  exception  was  taken  to  such 
statement— Missouri  Dist  Telegraph  Co.  v. 
Morris  &  Co.,  179. 

(K)  Questions  Presented  for  Review. 

^=>709  (U.S.C.CA.)  Where  trial  court  awarded 
counsel  fees,  stating  that  they  were  confined  to 
compensation  for  services  in  trial  court,  and 
facts  on  which  award  was  made  did  not  appear, 
the  appellate  court  cannot  review  award  on 
ground  of  abuse  of  discretion.—Pennsyl vania  R. 
Co.  V.  Minds,  481. 

XI.  ASSIGNMENT  OF  ERRORS. 

«=s>7l9(9)  (U.S.C.CA.)  The  contention  that  an 
allowance  of  counsel  fees  in  a  judgment  sustain- 
ing a  demurrer  was  premature  wiU  not  be  pass- 
ed on,  where  error  is  not  assigned  to  this  feature 
of  the  judgment.— Morgan's  Louisiana  &  T.  R. 
&  S.  S.  Co.  V.  Isaac  Joseph  Iron  Co.,  15. 

Xn.   BRIEFS. 

<&=>758(1)  (U.S.CC.A.)  Disregard  of  Rule  24 
of  the  Eighth  Circuit  (188  Fed.  xvi.  109  C  C 
A.  xvi),  requiring  the  brief  of  plaintiff  in  error 
to  set  out  the  specifications  of  error  relied  upon 
separately,  warrant  an  affirmance  of  the  judg- 
ment.—Lohman  T.  Stockyards  Loan  Co.,  215. 

XVI.  REVIEW. 
(A)  Seope  and  BSxtent  In  General. 

<8=>840(2)  (U.S.C.CA.)  On  every  writ  of  er- 
ror or  appeal,  the  first  and  fundamental  ques- 
tion is  tbat  of  jurisdiction,  first  of  the  appel- 
late court,  and  then  of  lower  court,  which  must 
be  disposed  of,  though  not  raised  by  parties.— 
Spencer  v.  Patey,  253. 

(B)  Presumptions. 

<&=»907(1)  (U.S.C.C.A.)  In  absence  of  record 
evidence  sho¥mag  what  "service  extensions"  for 
which  materials  were  furnished  included,  held 
that  finding  that  the  materials  were  not  an 
operating  expense  will  be  adopted. — John  A. 
Roebling^s  Sons  Co.  of  California  v.  Idaho  Ry., 
Light  &  Power  Co.,  225. 

<S=>930(1)  (U.S.CCA.)  In  action  for  discrim- 
ination in  distributing  cars  where  there  was 
evidence  besides  award,  held^  it  will  be  pre- 
sumed that  verdict  for  less  than  amount  of 
award  was  not  based  on  award  of  Interstate 
(Commerce  Commission.— Pennsylvania  R.  Co. 
V.  Minds,  481.  ' 
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(F)  DUicretioii  of  liOiFrer  Court. 

<8=>977(6)  (U.S.C.C.A.)  Complaint  that  the 
court  overruled  the  motion  for  a  new  trial  pre- 
sents no  proper  question  for  review.— Lohman 
V.  Stockyards  Loan  Co.,  215. 
€=9984(5)  (U.S.O.C.A.)  In  suit  to  set  aside 
corporation's  deed  of  assi^ment  to  controlling 
stockholder,  and  to  determine  validity  of  bonds, 
discretion  of  trial  court  in  allowing  fees  to 
plaintiff's  solicitor  against  the  company  instead 
of  such  stockholder  held  not  reviewable.— Wil- 
liamson V.  Collins,  347. 

(O)  Questions  of  Faet»  Terdlets,  and  Flnd- 

lUflTS. 

<&=>I002  (TJ.S.C.C.A.)  Where  the  evidence  was 
coDflicting,  the  defendant  is  not  entitled  to 
binding  instructions,  and  the  verdict  of  the  jury 
is  conclusive  on  error.— Pennslyvania  R.  Co.  v. 
Minds,  481. 

<S=>i002  (U.S.C.CA.)  Where  the  presumptions 
and  evidence  are  conflicting,  a  verdict  of  the 
jury  thereon  is  conclusive. — Williams  v.  Vree- 
land,  632. 

<S=>i008(2)  (U.S.C.CA.)  A  general  finding  on 
an  issue  of  infringement  in  an  action  at  law 
tried  by  the  court  without  a  jury  held  review- 
able by  the  appellate  court.— Chicago  &  A.  Ry. 
Co.  V.  Pressed  Steel  Car  Co.,  395. 
<g=»l009(l)  (U.S.C.CA.)  A  decree  entered  aft- 
er trial  in  open  court  and  dealing  with  facts  is 
entitled  to  great  weight  in  an  appellate  court.— 
Bijur  Motor  Lighting  Co.  y.  Eclipse  Mach.  Co., 
298. 

<Ss=>IOM(l)  (U.S.C.CA.)  Finding  on  conflicting 
evidence  that  contract  was  obtained  through 
M.,  within  agreement  for  division  of  profits  on 
order  so  obtained,  held  not  to  be  disturbed, 
when  not  clearly  erroneous. — Ryan  v.  Ohmer, 
459. 

(H)  Harmless  BSrror. 

«8=>I056(3)  (U.S.C.CA.)  Exclusion  of  witness* 
statement  that  if  he  had  looked  he  could  have 
seen  the  cars  was  harmless^  as  such  testimony 
could  have  little,  if  any,  weight  in  face  of  posi- 
tive statement  of  another,  with  him  at  the  time, 
that  he  looked  and  did  not  see  them.— Pocahon- 
tas Consol.  Collieries  Co.  v.  Johnson,  654. 
<$=>  1062(4)  (U.S.C.CA.)  Though  court  might 
have  told  jury  that  transmission  of  fire  alarms 
was  consideration  for  contract,  held  that  sub- 
mission of  this  question  could  not  be  com- 
plained of  where  the  jury  found  the  contract  as 
the  court  would  have  charged.— Missouri  Dist. 
Telegraph  Co.  v.  Morris  &  Co.,  179. 
<&=>I067  (U.S.C.CA.)  Refusal  of  instruction  as 
to  contributory  negligence  of  deceased,  killed  by 
car  in  mine,  if  he  did  not  look,  held  harmless, 
there  being  insufficient  evidence  to  overcome 
presumption  that  he  looked  and  failed  to  see 
the  car.— Pocahontas  ConsoL  Collieries  Co.  v. 
Johnson,   654. 

APPEARANCL 

<£=»24(1)  (U.S.C.CA.)  A  corporation  defend- 
ant, appearing  specially  to  object  to  service  of 
process  as  insufficient,  waives  objection  by  an- 
swering and  going  to  trial  on  the  merits,  after 
ruling  against  it,  the  court  having  jurisdiction 


of  subject-matter  and  the  parties  being  within 
the  court's  territorial  jurisdiction. — Norfolk 
Southern  Ry.  Co.  v.  Foreman,  639. 

ASSIGNMENT  OF  ERRORS. 

See  Criminal  Law,  «=>1129. 

ASSIGNMENTS. 

See  Banks  and  Banking,  ^=:>249;  Equity,  e=> 
35;  Fraudulent  Conveyances;  Patents,  ^=» 
183;  Pledges,  ^=:>38;  Specific  Performance, 
<S=>105,  108. 

I.  REQUISITES  ANB  VAIJDITT. 

(O)  TalldltT. 

^=»64  (U.S.C.CA.)  Complainant  held  not  enti- 
tled to  avoid  assignment  to  E.,  without  frand 
and  for  valuable  consideration,  of  interest  in 
bonds  which  he  was  asserting  against  S.  because 
S.  misled  him  as  to  his  rights.— Church  ▼.  S wet- 
land, 69. 

n.   OPERATIOH  AHB  EFFECT. 

<8=»78  (U.S.C.CA.)  Where  a  pledgee  assigns  the 
principal  obligation  without  assigning  the 
pledge,  equity  will  hold  it  a  trustee  of  the  col- 
lateral for  the  transferee.— Church  v.  Swetland, 


ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy;    Corporations,  ^^550. 

ASSOCIATIONS. 

See  Citizens;   Exchanges;   Pilots. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  ^=:>204. 

ATTORNEY  AND  CLIENT. 

See  Criminal  Law,  ^=»700. 

H.  BETAINEB  itNB  AUTUORITT. 

<&=:»I03  (U.S.CC.A.)  Stockholders  haying  fuD 
knowledge,  held  bound  by  act  of  attorney  organ- 
i^g  corporation  in  paying  for  stock  and  hav- 
ing bonds  issued  as  a  bonus,  though  payment 
for  the  bonds  and  issuance  of  the  stock  as  a 
bonus  would  better  have  accomplished  their 
purpose.— Williamson  v.  Collins,  347. 

AUTOMOBILES. 

See  Railroads,  «=»327. 

AWARD. 

See  Commerce,  ^=»94-97. 

BAILMENT. 

See  Pledges. 
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BANKRUPTCY. 

See   Corporations,    ^=s>309;     Fraudulent   Con- 
veyances, ^=9301. 

I.   COMSTITITTIOMAI.  AND  STATU- 
TOBT   PROVISIONS. 

<e=s>3  (U.S.C.C.A.)  Bankr.  Act,  §  70a,  as  to 
property  passing  to  trustee,  does  not  attempt  to 
make  property  out  of  things  which  are  not  such, 
assuming  that  Congress  would  have  no  power 
to  declare  what  shall  constitute  property.— 
Board  of  Trade  of  City  of  Chicago  v.  Weston, 
112. 

n.  PETITIOM,  ADJUDICATION*  WAR- 
RANT, AND  CUSTODY  OF 
PROPERTY. 


(C) 


Btary  Prooeedlnffs. 


«ss>59  (U.S.C.C.A.)  A  judgment  creditor  held  to 
have  acquired  a  lien  more  than  four  months 
prior  to  the  filing  of  a  petition  in  bankruptcy 
against  the  debtor,  under  Code  Civ.  Proc.  N.  Y. 
S  1405,  so  that  the  failure  to  discharge  the  lien 
was  not  an  act  of  bankruptcy  available  there- 
under.—In  re  Superior  Jewelry   Co.,   148. 

^=>60  (U.S.C.C.A.)  Where  application  for  re- 
ceivership wag  made  by  stockholders  and  credi- 
tors, and  could  not  have  been  made  by  corpora- 
tion itself  under  Gen.  Laws  R.  I.,  c.  213,  §  27, 
as  amended  by  Laws  1900,  c.  424,  corporation 
held  not  to  have  committed  an  act  of  bankrupt- 
cy.— Hansen  v.  Uniform  Seamless  Wire  Co.,  43. 

m.   ASSIGNMENT.  ADMINISTRATION, 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(B)  Asstvnnient,    and    Title,    Rlfflits,    and 
Remedies   of  Tmstee   In   General. 

<&=>I43(4)  (U.S.C.C.A.)  Membership  in  Board 
of  Trade  held  property,  passing  to  trustee  un- 
der Bankr.  Act,  §  70a,  though  other  members, 
holding  claims  exceeding  its  value,  objected  to 
transfer  of  membership.— Board  of  Trade  of 
City  of  Chicago  v.  Weston.  112. 

(C)  Preferenceii   and   Transfers  br   Bank- 

rupt,  and  Attaobments   and 
Otber   Liens. 

<g=>l62  (U.S.C.C.A.)  Under  Bankr.  Act,  §  1. 
cl.  25,  section  3,  cl.  3,  and  sections  60a,  60b, 
67c,  and  67f,  creditor,  recovering  judgment  in 
invitum  and  collecting  by  execution  within  four 
months,  to  receive  a  preference. — Golden  Hill 
Distilling  Co.  v.  Logue,  122. 

<d=>l72  (U.S.C.C.A.)  Under  Bankruptcy  Act,  f 
47a,  and  Bums'  Ann.  St.  Ind.  1914,  f  3962, 
held,  that  the  trustee  in  bankruptcy  could  not 
attack  a  conveyance  of  Indiana  lands  to  bank- 
runt's  wife,  not  recorded  until  after  bankruptcy. 
— Kobertson  v.  Schlotzhauer,  104. 

^=:»I80  (U.S.C.CA.)  The  law  implies  a  fraudu* 
lent  intent  from  a  debtor's  conveyance  with  a 
secret  trust  reserved  for  his  benefit. — Devorkin 
V.  Security  Bank  &  Trust  Co.  of  Memphis, 
Tenn.,  37. 


<8=>200(3)  (U.S.C.C.A.)  A  lien  obtained  by  at- 
tachment served  more  than  four  months  before 
the  filing  of  bankruptcy  petition,  although  judg- 
ment was  not  rendered  until  such  time,  is  valid, 
despite  Bankr.  Act,  §  67f,  where  valid  at  the 
date  of  filing.— Yumet  &  Co.  v.  Dolgado,  217. 

Under  Code  Civ.  Proc.  Porto  Rico,  §5  5233, 
5234b,  5242,  5258,  lien  of  an  attaching  creditor, 
whose  attachment  was  filed  more  than  four 
months  before  filing  of  petition  in  bankruptcy, 
is  not  vacated  under  Bankr.  Act,  §  67f,  by  filing 
of  petition. — ^Id. 

(E)  Actions  by  or  Against  Trustee. 

^=s>279  (U.S.C.C.A.)  Trustee  in  bankruptcy 
succeeds  to  the  rights  of  bankrupt,  and  where 
corporate  directors  to  fraudulently  protect 
bankrupt  refuse  to  declare  dividends,  trustees 
may  maintain  suit  to  compel  action.— In  re 
Brantman,  529. 

^=s>288(l)  (U.S.C.C.A.)  Where  the  right  of 
trustee  in  bankruptcy  to  proceed  summarily 
against  a  corporation  was  not  questioned  in  the 
trial  court,  any  right  of  the  corporation  to  de- 
mand that  it  should  have  been  proceeded 
against  by  plenary  suit  was  waived.— In  re 
Brantman,   529. 

A  bankrupt  by  filing  his  petition  submits  his 
estate  for  administration  in  the  court  of  bank- 
ruptcy, and  cannot  object  that  the  court  pro- 
ceeds summarily  to  determine  his  rights. — Id. 
<&=>293(2)  (U.S.C.CA.)  Under  Bankr.  Act,  §S 
23b,  60b,  as  amended  in  1903  and  1910,  bank- 
ruptcy court  held  to  have  jurisdiction  of  suit 
to  recover  preference,  regardless  of  citizenship 
or  amount  involved.— Oolden  Hill  Distilling  Co. 
V.   Logue,  122. 

^;=s>305  (U.S.C.CA.)  Decree  requiring  Board 
of  Trade  to  issue  membership  certificate  to 
bankrupt  member's  trustee  for  purposes  of  sale 
held  not  objectionable  as  giving  him  member- 
ship, regardless  of  the  rules  of  the  association. 
—Board  of  Trade  of  City  of  Chicago  v.  Weston, 
112. 

^=»305  (U.S.C.C.A.)  In  a  summary  proceed- 
ing by  a  trustee  to  compel  a  corporation  which 
it  was  alleged,  to  fraudulently  protect  the  bank- 
rupt, withheld  declaration  of  dividends  to  de- 
clare such  dividends  so  that  they  would  pass 
to  the  trustee,  it  is  improper  to  direct  an  ac- 
counting, but  an  investigation  as  to  profits  ap- 
plicable to  dividends  should  be  ordered.— In 
re  Brantman,  529. 

(F)   Claims    Affalnst    and    Distribution    of 
Bstate. 

^=>3I2  (U.S.C.CA.)  President  of  bankrupt 
corporation,  advancing  money  in  connection 
with  composition  in  former  proceeding,  held  not 
estopped  from  proving  daim,  because  of  rep- 
resentation that  the  money  would  be  raised  out- 
side the  assets  of  the  corporation. — McKey  v. 
Bruns,   150. 

^=s>3l4(l)  (U.S.C.C.A.)  That  certain  claims 
mi^ht  be  entitled  to  payment  in  priority  to  the 
claim  of  a  particular  creditor  held  not  to  af- 
fect his  rirht  to  prove  the  claim  and  have  it 
allowed.— McKey  v.  Bruns,  150. 


For  cases  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Indexes  see  same  topic  an4  KBY-NUMBBR 


Digitized  by 


Google 


B«Bkmptoj 


156  C.  C.  A.  RBPOBTS 


670 


V.  RIGHTS,  REMSDIE8,  AND  DIB- 
CHABOC  OF  BAKKBUFT. 

<3=»407(3)  (U.SXJ.C.A.)  In  deciding  whether  a 
conveyance  by  a  bankrupt  hindered,  delayed*  and 
defrauded  creditors,  so  as  to  defeat  a  discharge, 
it  is  of  no  controlling  importance  that  the  trus- 
tee has  not  been  able,  or  has  not  tried,  to 
avoid  it.— Devorkin  v.  Security  Bank  &  Trust 
Co.  of  Memphis,  Tenn.,  37. 

The  transfer  of  a  worthless  equity  of  redemp- 
tion is  not  a  sufficient  ground  for  refusing  a  dis- 
charge, even  though*  the  trustee  might  get  some- 
thing as  a  bonus  for  a  release  of  the  property 
by  him.— Id. 

«=»407(5)  (U.S.C.C^.)  Under  Bankruntcy  Act, 
§  14b,  as  amended  by  Act  June  25,  1910,  dis- 
charge held  properly  denied,  where  false  state- 
ment to  mercantile  agency  was  furnished  one 
subsequently  becoming  a  subscriber  and  relied 
on  by  it  in  extending  credit — Haimowich  v. 
Mandel,  118. 

Whether  false  statement  to  mercantile  agency, 
subsequently  communicated  and  acted  upon, 
bars  a  discharge,  held  dependent  on  whether 
the  agency  was  the  creditor's  representative 
when  the  statement  was  acted  upon,  and  wheth- 
er the  false  statement  was  still  in  force.— Id. 
<©=»4I4(1)  (U.S.C.C.A.)  The  inference  that 
bankrupt's  failure  to  keep  books  or  records  is 
for  purpose  of  concealment  held  one  of  fact,  to 
be  drawn  from  the  proofs  in  the  particular  caae. 
—Devorkin  v.  Security  Bank  &  Trust  Ck).  of 
Memphis,  Tenn.,  37. 

Facts  as  to  value  of  property  and  incum- 
brances on  property  conveyed  by  bankrupt  for 
the  protection  of  the  holder  of  the  junior  in- 
cumbrance held  to  cast  upon  the  trustee  the  bur- 
den of  showing  that  creditors  might  have  been 
injured.— Id. 

BANKS  AND  BANKING. 

See  Evidence,  «=»66. 

m.   FITMCTIOM8   AKD   DEALIKOS. 

(B)   Representation    of    Bank    by    OAeers 
and  Affent«* 

<8=>I05(%)  (U.S.C.C.A.)  The  idee  president 
of  a  bank,  though  intrusted  with  general  trans- 
action of  its  business,  cannot  bind  it  by  a 
transaction  so  out  of  the  usual  course  as  to 
put  the  person  dealt  with  on  notice  that  he  is 
using  the  bank's  name  and  credit  in  his  own 
business.— first  Nat  Bank  of  Sutton,  W.  Va., 
V.  Drovers'  &  Mechanics'  Nat  Bank  of  Balti- 
more, Md.,  563. 

A  trai^saction  by  which  vice  president  of  N. 
bank  ^ave  his  note  to  it  indorsed  by  him  in  its 
name  m  payment  of  his  note  to  F.  bank  indors- 
ed in  its  name  by  him  as  treasurer  to  B.  bank 
held  so  out  of  the  usual  course  and  to  so  show 
the  antagonistic  relations  of  F.  as  to  put  B. 
on  notice.— Id. 

TV.  MATIOMAI.  BANKS. 

«ss>242  (U.S.C.CA.)  Purchaser  of  fully  paid 
stock  of  national  bank  held  not  a  subscrrber  for 
stock,  as  regards  right  to  rescind  after  ap- 
pointment of  receiver  for  fraud  of  bank  in  sale, 
though  he  borrowed  money  to  purchase  from 
bank,  and  owed  it  therefor.— Salter  v.  Williams, 
554. 


<6s»243  (U.S.C.CJL)  DoiMe  UabiHty  under 
Rev.  St  f  5151,  held  not  to  prevent  holder  of 
fully  paid  stock  in  national  bank  rescindinz 
after  appointment  of  receiver  purchase  of  stock 
for  fraud  of  bank  president;  such  header  paying 
his  assessment  under  such  statute. — Salter  v. 
Williams,  554. 

No  liability  to  creditors  preventing,  porchas^ 
of  stock  of  national  bank  may,  after  appoint- 
ment of  receiver,  rescind  purchase  for  fraud  of 
bank,  with  like  rights  aa  other  creditors  to  re- 
dress out  of  funds  in  receiver's  hands.— Id. 
<8=>248(1)  (U.S.C.C.A.)  Where  one,  with  full 
knowledge  of  the  fact,  becomes  a  record  share- 
holder in  national  bank,  double  liability  imposed 
by  Rev.  St  |  5151,  continues  until  bj  hia  act 
he  removes  his  name  from  record. — ^Williams  v. 
Vreeland,  632. 

<8s=>249(3)  (U.S.C.OJL)  UntU  ratification  with 
full  knowledge,  one  in  whose  name  shares  of  a 
national  banking  association  are  placed  without 
his  knowledge  does  not  incur  the  double  lia- 
bility imposed  by  Rev.  St  S  5151. — Williams  v. 
Vreeland,  632. 

Where  a  husband  without  her  knowledge 
transferred  to  his  wife  on  books  of  a  national 
bank  stock  owned  by  him.  wife*s  indorsement 
of  a  check  payable  to  husband  and  indorsed  by 
him,  which  was  drawn  in  payment  of  a  dividend 
declared  before  transfer,  does  not  amount  to  a 
ratification  rendering  her  liable  as  a  sharehold- 
er.-Id. 

Execution  by  defendant  of  a  power  of  attor- 
ney on  a  certificate  of  national  bank  stock, 
transferred  to  her  on  bank*s  books  without  her 
knowledge,  held,  in  view  of  the  circumstances, 
not  to  establish  a  ratification  rendering  wife  lia- 
ble as  shareholder.— Id. 

<S=»250(5)  (U.S.C.CA.)  Proof  that  defendant 
was  a  shareholder  of  record  in  a  national  bank, 
and  that  she  did  nothing  to  remove  her  name, 
establishes  a  prima  facie  case  of  the  liability 
to  assessment  for  the  double  liability  imposed  by 
Rev.  St  f  5151.— WilUams  v.  Yrecdand,  632. 

Where  a  bank  receiver  suing  to  enforce  an  as- 
sessment against  a  shareholder  makes  out  a 
prima  facie  case,  burden  of  proving  nonliability 
shifts  to  the  shareholder.— Id. 
^262  (U.S.C.CA.)  Regarding  liabiUty  for 
fraudulent  representations  of  president  of  bank 
in  selling  stock  of  it  belonging  to  Y.,  held,  ke 
was  acting  for  the  bank;  his  purpose  being  to 
comply  with  directions  of  comptroller  of  cur- 
rency for  reduction  of  Y.*s  indebtedness. — Salter 
V.  WilUams,  554. 

BAR. 

See  Specific  Performance,  ^=:»105;    Judgment 
«=»57O-707. 

BILLS  AND  NOTES. 

See  Pledges,  <p>38. 

BONDS. 

See    Injunction,    ^=s>14S;     Interest;     Pledges, 
^=s>25;    Principal  and  Surety. 

BRIEFS. 

See  Appeal  and  Error,  ^=»76& 
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BROKERS. 


See  Exchanges. 


H.  EMPLOTMENT  AND  AUTHOBITT. 

«g=»8(l)  (U.S.C.C.A.)  Plaintiff,  who  claimed 
commissions  as  broker  in  effecting  sale  of  oil 
and  gas  properties  for  defendants,  has  burden 
of  proving  he  was  defendants'  agent  in  trans- 
action, and  that  defendants  agreed  to  pay  him 
amount  claimed.— Levering  v.  Paova  Oil  Co., 
251. 

IV.   COMPENSATION  AND  UEN. 

«=>49(1)  (U.S.C.C.A.)  Contract  for  division  of 
profits  on  any  order  "received  from  Colonel  M. 
by  or  through  either  of  us"  held  not  to  re- 
quire that  contract  should  be  with  M.,  or  that 
defendant  should  individually  make  the  con- 
tract—Ryan V.  Ohmer,  459. 

V.   ACTIONS  FOB   COMPENSATION. 

^=»86(1)  (U.S.C.CA.)  In  a  broker's  action  for 
commissions,  plaintiff,  upon  whom  the  burden 
of  proof  rested,  was  not  entitled  to  a  verdict  on 
conjecture.— Huttig  v.  John  Paul  Lumber  Co., 
237. 

«s>88(2)  (U.S.C.C.A.)  In  suit  in  which  plain- 
tiff claimed  commissions  for  effecting  a  sale  of 
oil  and  gas  properties  for  defendants,  evidence 
held  insufficient  to  carry  case  to  jury,  not  show- 
ing plaintiff's  employment  or  defendant's  agree- 
ment to  make  payment.— Levering  v.  Paova  Oil 
Co.,  251, 

^=>88(3)  (U.S.C.C.A.)  In  broker's  action  for 
commissions,  court  held  to  have  properly  direct- 
ed a  verdict,  because  evidence  would  not  have 
warranted  an  inference  that  plaintiff  was  the 
procuring  cause  of  the  sale.— Huttig  v.  John 
Paul  Lumber  Co.,  237. 

BY-LAWS. 

See  Exchanges. 

CANCELLATION  OF  INSTRUMENTS. 

See  Compromise  and  Settlement;  Contracts, 
^=s>270;  Equity,  ^s=>35,  178;  Shipping,  «=> 
38;   Vendor  and  Purchaser. 

I.  RIGHT  OF  ACTION  AlfD  DEFENSES. 

^=»4  (U.S.C.C.A.)  Corporation  whose  bonds 
were  issued  to  stockholders  as  a  bonus  held 
entitled  to  aid  of  court  of  equity,  so  that  it 
might  not  be  deprived  of  its  defense  of  no  con- 
sideration by  negotiation  of  the  bonds.— Wil- 
liamson v.  Collins,  347. 

n.  PBOCEEOINOS  AND  RELIEF. 

^=s>37(2)  (U.S.C.CA.)  If  party  suing  to  aVoid 
transactions  for  fraud  did  not  know  of  the 
fraud  when  prior  bills  were  filed  not  alleging 
fraud,  he  should  have  so  alleged.— Church  v. 
Swetland,  69. 

CARGO. 

See  Shipping. 


CARRIERS. 

See   Shipping,  «=>12X,  141;    Trial,  «=>260. 

nr.   CARRIAGE  OF  PASSENGERS. 

(A)   Relation    Between    Carrier    and    Pa«- 
■enser. 

<&»247(2)  (U.S.C.CA.)  Relation  of  carrier  and 
passenger  held  evidenced  by  conduct  in  further- 
ance of  bona  fide  intention  to  board  train,  and 
complete  when  thereby  person  informs  carrier 
of  such  intention  and  brings  himself  within 
carrier's  protection.— Pennsylvania  R.  Co.  v. 
Rogers,  504. 

(D)  Personal  Injuries. 

«=»280(1)  (U.S.C.C.A.)  Carrier's  duty  to  a  pas- 
senger crossing  tracks  on  way  to  station  was 
that  of  care  in  a  high  degree.— Pennsylvania  R. 
Co.  V.  Rogers,  504. 

Passenger  held  entitled,  while  on  premises  of 
carrier  or  on  train,  to  a  hij[h  measure  of  care, 
to  be  increased  and  diminished  according  as 
danger  is  increased  and  diminished.— Id. 
«e=»298(l)  (U.S.C.CA.)  Swayinjr  or  lurching  of 
cars  incident  to  proper  operation  of  fast  pas- 
senger train  in  rough  country  held  not  to  charge 
carrier  with  negligence,  relative  to  liability  for 
passenger's  fall— Chesapeake  &  O.  Ry.  Cfo.  v. 
Needhajn,  574. 

^s=>320(10)  (U.S.C.C.A.)  In  action  for  death  of 
person,  struck  by  train  when  going  to  railroad 
depot,  court  held  to  have  properly  refused  to  de- 
cide question  of  negligence  as  a  matter  of  law. 
— Pennsylvania  R.  Co.  v.  Rogers,  504. 
«=>32l(l)  (U.S.C.CA.)  Requested  instruction  of 
carrier  in  passenger's  action  for  injury  from 
fall  in  car  to  find  for  it  unless  the  jury  be- 
lieve there  was  a  negligent  and  extraordinary 
lurch,  held  in  substance  and  purpose  not  un- 
certain or  misleading,  so  as  to  warrant  refusal. 
—Chesapeake  &  O.  By.  CJa  v.  Needham,  574. 

(B)    Contrlbntorr  Nearllffenoe  of  Person 
Injured. 

^s=>325  (U.S.C.CA.)  High  degree  of  care  exact- 
ed of  carrier  held  not  to  relieve  passenger  of  all 
duty  to  exercise  care,  the  care  being  appor- 
tioned between  them  and  varying  with  the  cir- 
cumstances.—Pennsylvania  R.  Co.  V.  Rogers, 
504. 

«=>347(3)  (U.S.C.CA.)  In  action  for  death  of 
person,  struck  by  train  when  going  to  railroad 
depot,  court  held  ta  have  properly  refused  to 
decide  question  of  contributory  negligence  as 
matter  of  law.— Pennsylvania  R.  Co.  v.  Rogers, 
504 

CERTIFIED  COPIES. 

See  Appeal  and  Error,  ^=s>204,  260. 


See  Equity. 


CHANCERY. 
CHARGE. 


To  jury,  see  Criminal  Law,  «=s»780;  Trial,  «=» 
192,  260. 
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CHARTER  PARTIES. 

See  Shipping,  «=»38-58. 

CHAHEL  MORTGAGES. 

See  Pledges;    Trial,  «=»45. 

I.   REQUISITES  AND  VAUDITT. 

<A)  Nature    and    Essentials    of    Transfers 
of  Chattels  as   Becarltjr. 

<g=>l8  (U.S.C.C.A.)  Mortjrajre  on  cattle*  includ- 
ing after-acquired  cattle,  held  valid  under  Rev. 
Laws  Okl.  1910,  f  3829.— Stockyards  Loan  Co. 
V.  Nichols,  209. 

m.   CONSTBUCTIOM  AKD  OPERA- 
TIOW. 

<C)  Property  Mortffaffed,  and  Estates  and 
Interests  of  Parties  Therein. 

^=»I24  (U.S.C.C.A.)  Mortgage  on  cattle  and  all 
increase  and  accretions  held  to  cover,  not  only 
the  oCfspring  of  the  mortgaged  cattle,  but  addi- 
tions to  the  herd  by  acquisition.— Stockyards 
Ix)an  Co.  V.  Nichols,  209. 

(D)  Lien  and  PrIorItT* 

^=s>\4S  (U.S.C.C.A.)  Purchasers  of  mortgaged 
cattle,  described  in  the  mortgage  by  brand,  held 
bound  to  know  that  brands  need  not  be  affixed 
immediately  after  the  purchase. — Stockyards 
rx)an  Co.  V.  Nichols,  209. 

<©=>I55  (IT.S.C.C.A.)  Under  Comp.  Laws  Okl. 
1900,  §  4422,  and  Rev.  Laws  Okl.  1910,  i  4031. 
4035,  untiled  chattel  mortgage  held  not  invalid 
as  against  purchaser  for  value  with  notice. — 
Stockyards  Loan  C?o.  v.  Nichols,  209. 
C=>I57(3)  (U.S.C.C.A.)  Evidence  held  to  make 
questions  for  jury  as  to  whether  purchasers  of 
mortgaged  cattle  were  put  upon  inquiry  as  to 
mortgage  covering  aftcr-acnuired  cattle,  and 
would  have  learned  of  the  mortgagee's  lien  by 
investigation.- Stockyards  Loan  Co.  v.  Nichols, 
209. 

IV.  RIGHTS   AND  ^ABILITIES   OF 
PARTIES. 

<S=>I72(2)  (U.S.C.C.A.)  Replevin  being  a  posses- 
sory action,  chattel  mortgagor's  demurrer  held 
properly  sustained,  where  the  property  sued  for 
was  in  the  possession  of  purchasers  from  him. — 
Stockyards  Loan  Co.  v.  Nichols,  209. 
«g=>l73(4)  (U.S.C.CA.)  In  replevin  by  chattel 
mortgagee  against  purchaser,  held,  that  certified 
copy  of  mortgage  and  of  record  of  filing  should 
have  been  admitted  on  question  of  notice. — 
Stockyards  Loan   Co.   v.   Nichols,  209. 


See  Fraud. 


CHEAT. 
CHINESE. 


See  Aliens,  «=>22-32;   Habeas  Corpus,  «s>85, 

CHOSE  IN  ACTION. 

See  Assignments. 

CIRCUIT  COURTS  OF  APPEALS. 

See  Courts,  «=>406,  407. 


CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Aliens;   Courts,  4=s>308-324;   Indians. 

^=»2  (U.S.C.C.A.)  A  joint-stock  association  is 
not  a  citizen,  and  its  status  in  federal  courti 
must  be  judged  by  citizenship  of  its  meaiben.— 
Spencer  v.  Patey,  253. 

CIVIL  RIGHTS. 

See  Constitutional  Law. 

CLAIMS. 

See   Bankruptcy,   4=s»312,   314;    CorporatiaDa, 
<e=»309;    Receivers,  €=>158. 

COLLATERAL  AGREEMENT. 

See  Evidence,  ^=»441. 

COLLATERAL  SECURITY. 

See  Assignments,  ^=>78;    Pledges. 

COLLISION. 

See  Towage,  ^=s>ll. 

XX.  FOO   OR  THICK  IXTEATHER. 

<&=>82(2)  (U.S.C.C.A.)  Speed  in  fog  is  always 
excessive  in  vessel  that  cannot  reverse  her  en- 
gines and  come  to  standstill  before  she  coUidei 
with  vessel  that  she  ousrht  to  have  seen,  havini 
regard  to  fog  density.— The  Mancbioneal^  313. 
^=>83  (U.S.C.CA.)  Steamship  and  pilot  boit 
meeting  nearly  end  on  in  fog  both  heUf  in  fault 
for  excessive  speed  in  violation  of  rules.— Th< 
Manchioneal,   313. 

X.   NARROW   CHAirifEI.S,    HARBORS, 
RIVERS.   AND   CAkAI«S. 

<8=>95(1)  (U.S.C.C.A.)  A  coUision  in  Delawtit 
river  at  night  between  twu  meeting  tows  keU 
due  solely  to  the  fault  of  one  in  failing  to  fol- 
low her  tug.— The  Atkins  Hughes,  577. 
^=>95(2>  (U.S.C.C.A.)  A  collision  in  the  dajtinM 
in  East  River  between  a  steamship  passing  up 
and  a  car  float  alongside  a  meeting  tug  held  doc 
solely  to  the  fault  of  the  tug  in  failing  to  ke-p 
a  proper  lookout  and  so  misunderstanding  the 
steamship's  signals.— The  Transfer  No.  15,  40. 
^=999  (U.S.C.CJ^.)  It  is  incumbent  on  a  vessel 
navigating  New  York  Harbor  and  vicinity,  even 
in  the  daytime,  to  maintain  a  vigilant  lookout 
—The  Transfer  No.  15,  40. 

XI.  SPECIAI.  CUtCUMSTAHCES  AND 
ERRORS  IK   EXTREB08. 

4=s>l08  (U.S.C.CJ^.)  To  excuse  false  maneuv^ 
by  vessel  in  danger  of  collision  as  error  in 
extremis  it  must  have  been  produced  solely  by 
fault  of  the  other  vessel.— The  Manchioneal, 
313. 

Xn.  SUITS  FOR  DAMAGES. 
(D)  Damaves* 

«ss>l47  (U.S.C.C.A.)  A  tug,  in  charge  of  a 
flotilla  of  barges,  lying  oif  the  end  of  a  pier  in 
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a  fog,  which,  on  hearing  the  fog  signals  of  an 
approaching  vessel,  failed  to  give  anv  answer- 
ing signal  to  indicate  the  presence  or  her  tow, 
held  liable  to  contribution  for  collision,  in 
•which  one  of  her  barges  was  injured! — ^The 
Bern,  371. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMBINATIONS. 

See  Conspiracy;   Monopolies. 

COMMERCE. 

See  Carriers;    Shipping. 

I.    POWER    TO    REOITIiATE   IN    GEK- 
ERAI.. 


>I4  (U.S.C.C.A.)  Webb-Kenyon  Act  held  to 
take  away  the  protection  of  interstate  com- 
merce from  all  receipt  and  possession  of  liquor 
Prohibited  by  state  law.— Theo.  Ha  mm  Brewing 
4>.  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  9. 

IV.  HITEBSTATE     COMlfERCE    COM- 

MISSION. 

^=:>88  (U.S.C.C.A.)  Report  of  Interstate  Com- 
merce Commission  ordering  reparation,  second 
report  rescinding  the  first,  and  a  still  later  re- 
port providing  for  re-entry  of  the  order  of  repa- 
ration, held  to  be  read  together. — Morgan's  Lou- 
isiana T.  R.  &  S.  S.  Co.  V.  Isaac  Joseph  Iron  Co., 
15. 

^=»94  (U.S.C.C.A.)  In  action  on  awards  by  the 
Interstate  Commerce  Commission,  held  that, 
where  awards  were  confused,  railroad  company 
could  not  complain  of  amendment,  made  more 
than  a  year  after  awards,  allowing  them  to  be 
transposed  so  as  to  correct  mistakes. — Pennsyl- 
vania R.  Co.  V.  Minds,  481. 
<g=>95  (U.S.C.C.A.)  An  award  by  the  Inter- 
state Commerce  Commission  in  favor  of  a  ship- 
per on  account  of  discrimination  in  furnishing 
cars  is  only  prima  facie  evidence  of  the  amount 
of  the  damages,  and  in  an  action  thereon  that 
question  can  be  litigated.— Pennsylvania  R.  Co. 

V.  Minds,  481. 

<©=5>97  (U.S.C.C.A.)  In  an  action  against  a 
railroad  company  for  damages  for  discrimina- 
tion in  furnishing  cars  based  on  awards  of  In- 
terstate Commerce  Commission,  held,  that  an 
allowance  of  interest  was  not  subject  to  at- 
tack on  ground  that  claims  originally  made  be- 
fore commission  were  unduly  inflated.— Penn- 
sylvania R.  Co.  V.  Minds,  481. 
<S=>98  (U.S.C.CA.)  Finding  of  Interstate  Com- 
merce Commission  as  to  unreasonableness  of 
through  rate  held  conclusive,  when  supported  by 
evi<lence,  though  one  of  the  local  rates  with 
which  comparison  was  made  applied  only  to 
shipments  for  which  no  through  rates  were  pub- 
lished.—Morgan's  Louisiana  T.  R.  &  S.  S.  Co.  v. 
Isaac  Joseph  Iron  Co.,  15. 

COMMISSIONS. 

See  Brokers,  <gs>49-88. 


COMMON  CARRIERS. 

See  Carriers. 

COMPENSATION. 

See  Brokers,  ^=s>49-88;  Corporations,  <©=»308; 
Post  Office,  ^=s>21;   Shipping,  <8=>49. 

50MPLAINT. 

See  Indictment  and  Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE. 

See  Contracts,  ^=>68;    Corporations,  ^s>417. 

COMPROMISE  AND  SETTLEMENT. 

<g=:»19(l)  (U.S.C.C.A.)  Settlement  for  boilers 
furnished  the  government  cannot  be  avoided 
and  overpayment  recovered  on  the  ground  of 
mistake  in  their  test  made  by  government  rep- 
resentative, as  provided  by  contract;  he  hav- 
ing acted  in  good  faith  and  the  parties  having 
accepted  it  in  good  faith  and  made  it  partial 
consideration  of  settlement  of  other  differ- 
ences.— D'Olier  Engineering  Co.  v.  United 
States,  518. 

CONDITIONAL  SALES. 

See  Maritime  liens,  ^=»21;    Sales,  ^=9457. 

CONFLICTING  JURISDICTION. 

See  Courts,  «=9497,  506. 

CONSENT. 

See  Contracts,  «s>270;   Courts,  «s»23. 

CONSIDERATION. 

See  Contracts,  ^=»68,  116-137;  Corporations, 
^=»476;  Fraudulent  Conveyances,  ^=>76, 
301. 

CONSPIRACY. 

See  Criminal  Law,  <&=>200,  444.  678,  1169; 
Monopolies;    Post  Office,  ^=s»48,  49. 

n.   CRIMINAI.  BESPONSIBrLITT. 
(A)  Offenses* 

^=s>28  (U.S.C.C.A.)  Act  of  master  and  magis- 
trate in  conspiring  to  put  servant  in  condition 
of  involuntary  servitude  through  prosecution 
for  breach  of  contract  of  employment,  to  require 
him  to  perform  contract  of  employment,  held  in- 
sufficient to  warrant  conviction,  under  Cr^m. 
Code  1909,  §  37,  of  conspiracy  to  commit  offense 
against  United  States  by  violating  section  269, 
peonage  statute.— Taylor  v.  United  States,  607. 
To  sustain  conviction  of  conspiracy  to  return 
servant  to  condition  of  peonage,  it  must  appear 
that  defendants  unlawfully  conspired  to  return 
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servant  to  condition  of  peonage  as  contemplated 
by  Pen.  Code  1909,  f  269,  the  peonage  statute. 
— Id. 

Where  servant  prosecuted  before  state  magis- 
trate for  breach  of  contract  of  employment  had 
paid  all  indebtedness  to  master,  magistrate 
would  not  have  rendered  himself  liable  to  convic- 
tion of  conspiracy  to  violate  peonage  statute 
(Pen.  Code  1909,  §  269),  though  he  had  some 
agreement  with  master  that  latter  might  take 
servant  into  his  custody. — Id. 

(B)  Proseoatlon  and  PanUliinent. 

<S=>43(4)  (U.S.C.C.A.)  An  indictment  charging 
a  conspiracy  to  violate  the  Harrison  Drug  Act 
held  to  sufficiently  aver  accused's  knowledge  of 
unlawfulness  of  his  co-conspirator's  act.— Wal- 
lace V.  United  SUtes,  80. 
<S=»43(6)  (U.S.C.C.A.)  Under  Harrison  Drug 
Act,  f  1,  person  intending  to  dispose  of  opium, 
etc.,  must  register  at  place  where  he  intends 
to  carry  on  business,  and  indictment  charging 
conspiracy  and  disposition  in  Tint  district  of 
Illinois  by  accused  and  another,  who  was  not 
therein  registered,  is  not  defective  for  failure  to 
aver  such  other  had  not  registered  his  place  of 
business.— Wallace  v.  United  •  States,  80. 

An  indictment  charging  a  conspiracy  to  vio- 
late the  Harrison  Drug  Act  held  sufficient  to  al- 
lege the  conspiracy  to  dispose  of  drugs  in  the 
First  district  of  Illinois,  in  which  it  was  charg- 
ed that  accused's  co-conspirator  was  not  reg- 
istered.— Id. 

^=s>43(9)  (U.S.C.C.A.)  Indictment  under  Crim. 
Code,  §1  37,  215,  charging  violation  of  and  con- 
spiracy to  violate  section  215,  field  to  sufficient- 
ly charge  conspiracy  to  use  mails  in  execution 
of  scheme  and  show  that  matters  therein  stat- 
ed had  power  to  effect  object  of  conspiracy. 
—Freeman  v.  United  States,  429. 
^=>45  (U.S.C.C.A.)  In  a  prosecution  for  con- 
spiring to  violate  and  violating  Harrison  Drug 
Act.  evidence  of  accused's  assistance  to  his  co- 
conspirator in  prior  prosecution  for  violating 
state  drug  acts  held  admissible  to  show  rela- 
tions between  parties,  etc.— Wallace  v.  United 
States,  80. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specifis  topics. 

VI.   VESTED   BIGHTS. 

<5=»93(1)  (U.S.C.C.A.)  A  transaction  between 
the  government  and  an  Indian  amounting  to  a 
binding  agreement,  whether  in  the  form  of  a 
treaty  or  of  a  statute,  creates  property  rights 
which  once  vested  cannot  be  altered  by  the 
government.— Morrow  v.  United  States,  366. 

Under  Act  Feb.  8,  1887,  c.  119,  §  5.  Act  Jan. 
14.  1889.  c.  24,  and  Act  June  21,  1906.  c.  3r)04, 
relinquishment  by  Chippewa  Indians  oi  lands  in 
exchange  for  allotments  in  reservations  in  trust 
held  a  valid  contract  creating  vested  rights  of 
which  an  Indian  could  not  be  deprived  against 
his  wilL— Id. 

XI.   DUE  PBOCESS  OF  ULW. 

e=»3l8  (U.S.O.C.A.)  The  guaranty  of  due  pro- 
cess forbids  the  deportation  of  an  alien  without 


according  to  him  a  full  and  fair  hearing. — ^In  re 
Chan  Foo  lin,  3. 

CONSTRUCTION. 

See  Chattel  Mortgages,  <^=>124-157;  Con- 
tracts, <S=>147-170;  Evidence,  <&=>450,  462; 
Husband  and  Wife,  ^=»31:  Mines  and  Mixt- 
erals;  Patents,  <8=>165-175;  Sales,  ^=»dl; 
Statutes,  «=s»181-225;    Stipulations. 

CONTRACTS. 

See  Appeal  and  Error,  4=s»1062;  Assinimentf: 
Banks  and  Banking,  <^s>105;  Cancefiation  of 
Instruments;  Chattel  Mortgages;  Compro- 
mise and  Settlement;  Constitutional  Law; 
Corporations,  ^=>399,  667;  CourU,  «=>37i'; 
Customs  and  Usages;  Equity,  ^=»178;  Es- 
toppel; Evidence,  €=>419,  441,  450,  462; 
Frauds,  Statute  of:  Husband  and  Wife;  In- 
terest; Logs  and  Logging;  Monopolies; 
Mortgages;  Patents,  ^=s>216;  Post  Offic<, 
^=921;  Principal  and  Surety;  Railroads,  €=^ 
208;  Sales;  Shipping,  «=>38--58;  Specific 
Performance;  Stipulations;  Vendor  and  Pur- 
chaser. 

Z.   REQUISITES   AKD    VAUmiTT. 
(D)  Consideration. 

^s»68  (U.S.C.C.A.)  Agreement  by  members  of 
firms,  as  part  of  settlement  of  patent  litiga- 
tions, to  assign  all  future  improvements  or  in- 
ventions to  a  corporation  to  be  organized,  hdd 
not  ladling  in  consideration. — Chadeloid  Chem- 
ical Ca  V.  H.  B.  Chalmers  Co.,  304. 

(F)  IieralltT  of   Object   and    of   Consldctr- 
atlon. 

^=s>ll6(7)  (U.S.C.CA.)  Stipulation  in  sale  to 
retailer  by  patentee  manufacturer  of  a  sin^ 
make  of  automobiles  retaining  title  till  car 
is  sold  to  user  at  list  price  held  not  to  make  con- 
tract void  between  parties  as  against  pablic 
policy.— Ford  Motor  Co.  v.  Benjamin  B.  Booo«. 
Inc.,  621. 

«=»  117(2)  (UjS.C.CA.)  Contract  whereby  de 
fendant  was  employed  in  credit  and  rating  bosi- 
ness  for  five  years,  and  was  not  to  work  at  aoj 
other  employment  unless  permitted  to  with- 
draw, held  not  unlimited  as  to  territory.— Crop- 
per V.  Davis,  90. 

^=s>  117(7)  (U.S.C.CA.)  Contract  whereby  de- 
fendant was  employed  in  credit  and  rating  bosi- 
ness  for  five  years,  and  was  not  to  work  at  any 
other  employment  unless  permitted  to  withdrav. 
held  not  invalid,  even  if  unlimited  as  to  terri- 
tory.—Cropper  V.  Davis,  90. 
«=>I37(1)  (U.S.C.CA.)  When  part  of  diviabif 
grant  or  contract  is  ultra  vires  or  illegal,  bat 
not  malum  in  se,  and  remainder  is  lawful.  Ut- 
ter may  be  enforced,  unless  it  appears  that  bat 
for  invalid  part  contract  would  not  have  been 
made.— McCullongh  v.  Smith,  335. 

H.  CONSTBUCTION  AKD  OPERATIOH. 
(A)   General  Rnles  of  ConstmotloB. 

e=»l47(l)  (U.aCCJL)  A  wntten  contract, 
although  it  may  fall  short  of  or  go  beyond  tbe 
intention  of  one  of  the  parties,  is  blinding  un- 
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less  a  mutual  mistake  or  fraud  is  shown.— Bijur 
Motor  Lighting  Co.  v.  Ek^lipse  Mach.  Co.,  298. 
<S=>  147(1)  (U.S.C.C.A.)  The  intent  of  the 
parties  to  a  contract,  as  expressed  in  the  writ- 
ing signed  by  them,  must  govern  in  determin- 
ing their  rights  as  derived  therefrom.— Ryan 
V.  Ohmer,  459. 

<S=»I48  (U.S.C.C.A.)  In  case  of  doubt,  all  the 
negotiations  between  the  parties  may  be  con- 
sidered in  arriving  at  the  true  intent  of  the 
parties.— Ryan  v.  Ohmer,  459. 

<S=>I55  (U.S.C.C.A.)  The  language  of  a  con- 
tract must  be  interpreted  in  the  sense  in  which 
the  promisor  knew,  or  had  reason  to  know, 
that  the  promisee  understood  it— Ryan  v.  Oh- 
mer, 459. 

^=»I65  (U.S.C.C.A.)  A  parol  agreement,  made 
contemporaneously  with  a  written  contract,  to 
be  enforceable  must  be  in  respect  of  a  matter 
distinct  from  that  covered  by  the  writing.— 
Bijur  Motor  Lighting  Co.  v.  Eclipse  Mach.  Co., 
298. 

<g=>l70(2)  (U.S.C.CA.)  Company  installing 
fire-alarm  system,  which  transmitted  fire 
alarms  to  plaintiffs  engine  room  and  fire  hall, 
held  bound  to  render  such  services  under  the 
rule  of  practical  construction.— Missouri  Dist. 
Telegraph  Co.  v.  Morria  &  Co.,  179. 

IV.  RESCISSION  AND  ABANDON- 

MENT. 

«=>270(2)  (U.S.C.CA.)  A  party  loses  hia  right 
to  rescind  on  the  ground  of  fraud  by  not  avail- 
ing himself  of  it  within  a  reasonable  time  after 
he   discovers   it— Church   v.    Swetland,   69. 

Party  waiting  over  three  years  before  suing  to 
avoid  transactions  on  the  pound  of  fraud,  and 
in  the  meantime  attacking  them  on  other 
grounds,  held  to  have  waived  his  right  Jo  com- 
plain of  the  fraud.— Id. 

V.  PERFORBfANCE   OR  BREACH. 

^=>275  (U.S.C.C.A.)  Company  installing  fire- 
alarm  system  held  only  required  to  exercise  or- 
dinary care  in  transmitting  fire  alarms,  but,  as 
any  service  but  prompt  service  would  be  worth- 
less, required  to  render  prompt  service.— Mis- 
souri Dist  Telegraph  Co.  v.  Morris  &  <^.,  179. 

CONTRIBUTION. 

See  Collision,  ^s»147. 

CONVEYANCES. 

See  Chattel  Mortgages;  Fraudulent  Convey- 
ances;   Mortgage&r. 

CORPORATIONS. 

See  Admiralty;  Appearance;  Attorney  and 
Client  ^=s>l()3;  Bankruptcy,  ^=s>60;  Banks 
and  Banking;  Cancellation  of  Instruments; 
Carriers;  Evidence,  ^=>66;  Exchanges; 
Frauds,  Statute  of;  Judges;  Municipal  Cor- 
porations; Pledges;  Principal  and  Surety; 
Kailroads. 


IV.   CAPITAI.,   STOCK,  AND  DIVI- 
DENDS. 
(E)    Interest,   DiTldends,   and    New    Stoolc. 

(@=>I52  (U.S.C.C.A.)  While  stockholder  can- 
not ordinarily  sue  for  dividends  declared,  he 
may  maintain  bill  to  compel  declaration  where 
directors  unreasonably  refuse.— In  re  Brant- 
man,  529. 

Courts  will  not  undertake  to  control  direc- 
tors in  the  exercise  of  their  discretion  as  to 
declaration  of  dividends,  unless  they  act  fraud- 
ulently, oppressively,  or  unreasonably. — ^Id. 

V.  MEMBERS    AND    STOCKHOIJ>ERS. 

(A)  Rlirlits  and  Liabilities  am  to  Corpora- 
tion. 

<Q=:>\dO  (U.S.C.C.A.)  A  corporation  held  not 
a  necessary  party  to  a  suit  between  stockhold- 
ers in  which  no  corporate  right  was  asserted. 
— Bogert  V.  Southern  Pac.  Co.,  489. 

(B)  Meetings. 

<g=»l97  (U.S.C.CA.)  While  minority  stock- 
holders will  be  protected  against  unwarranted 
aggressions  of  majority,  majority  stockholders 
will  not  be  enjoined  from  voting  their  stock,  etc., 
save  under  imperative  necessity. — ^Davidson  v. 
American  Blower  Co.,  33. 

Individual  defendants,  majority  stockholders 
of  a  corporation,  held  improperly  enjoined  from 
voting  their  stock,  as  minority  shareholders 
could  be  amply  protected  by  an  order  restrain- 
ing individual  defendants  from  dissipating  prop- 
erty of  corporation.— Id. 

(C)  Sninff  or  Defendlnar  on  Belialf  of  Cor- 
poration. 

^=>204  (U.S.C.C.A.)  A  corporation  which 
through  its  control  of  another  caused  it  to  take 
action  as  majority  stockholder  of  a  third  detri- 
mental to  the  minority  stockholders  of  the  lat- 
ter is  liable  therefor  to  the  same  extent  as 
though  it  had  itself  owned  the  stock.— Bogert 
V.  Southern  Pac.  Co.,  489. 

VI.   OFFICERS  AND   AGENTS. 

(C)  Riirlits,    Dntle«,    and   Liabilities  am  to 

Corporation  and  Its  Members. 

«S=>308(6)  (U.S.C.CA.)  Corporation's  general 
manager,  who  abandoned  claim  to  salary  under 
written  contract,  and  had  understanding  that 
sums  paid  him  were  in  full,  held  to  have  no  claim 
for  further  salary.— Hansen  v.  Uniform  Seam- 
less Wire  C3o.,  4S. 

<S=»309(2)  (U.S.C.C.A.)  President  and  principal 
stockholder  of  bankrupt  corporation,  advancing? 
money  to  carry  out  composition,  held  to  have 
claim  against  tne  corporation  for  the  money  ad- 
vanced.—McKey  V.  Bruns,  150. 

VII.   CORPORATE   POTVERS   AND 
LIABIUTIES. 

(D)  Representation  of  Corporation  by  Of- 

ficers  and  Affents. 

€=»399(4)  (U.S.C.CA.)  The  officers  of  a  cor- 
poration are  its  agents,  and  if  they  act  within 
their  actual  authority,  or  even  within  the  appar- 
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ent  scope  thereof,  in  making  a  contract,  the  cor- 
poration will  be  boand.— Bijur  Motor  Lighting 
Co.  V.  Eclipse  Mach.  Co.,  298. 
^=5>4I7  (U.S.C.C.A.)  Where  one  receiving 
stock  in  payment  for  services  and  bonds  as  a 
bonus  sued  the  controlling  stockholder  there- 
for, and  a  settlement  was  made,  the  company 
and  the  other  stockholders  held  not  estopped  to 
deny  that  be  was  a  bona  fide  purchaser  of  the 
bonds.— Williamson  v.  Collins,  347. 

(D)   Contract*   and  Indebtedness. 

«=5>476(3)  (IT.S.C.C.A.)  Stockholders  to  whom 
mortgage  bonds  were  issued  as  bonus  held  to 
have  no  standing  as  creditors  or  in  competition 
with  actual  creditors.— Williamson  v.  Collins, 
347. 

Stockholders  to  whom  mortgage  bonds  were 
issued  as  a  bonus  by  agreement  of  all  stock- 
holders held  not  entitled  to  have  mortgage  sus- 
tained as  a  lien  for  their  benefit.— Id. 

<g=>47»  (U.S.C.C.A.)  Stockholder  who  increased 
stock  subscription  because  of  issuance  of  mort- 
gage bonds  to  the  stockholders  as  a  bonus  held 
not  a  bona  fide  holder  of  the  bonds.— William- 
son V.  Collins,  347. 

One  paid  in  stock  for  services  in  promoting 
company,  and  receiving  mortgage  bonds  as  a 
bonus  because  other  stockholders  were  receiv- 
ing them,  held  not  a  bona  fide  holder. — ^Id. 

Holders  of  mortgage  bonds  issued  as  a  l>oni]s, 
transferring  them  to  bona  fide  holders,  held 
liable  to  the  company  for  the  face  of  the  l>onds 
and  the  matured  coupons. — Id. 

Stockholders  receiving  mortgage  bonds  as  a 
bonus,  and  selling  stock  and  bonds  ob  repre- 
sentation that  the  bonds  were  valid  and  the 
stock  a  bonus,  held  not  entitled  to  reimburse- 
ment from  their  vendees  when  subsequently  held 
liable  to  the  company  for  the  amount  of  the 
bonds. — Id. 

<g=>480  (U.S.C.C.A.)  Mortgage  bonds  issued  to 
stockholders  as  bonus  by  consent  of  all  held  to 
have  priority  over  the  original  stock  and  also 
over  a  subsequent  issue  of  preferred  and  com- 
mon stock.— Williamson  v.  Uollins,  347. 

<e=>480i/2  (U.S.C.C.A.}  Holders  in  due  course 
of  mortgage  bonds  of  corporation,  invalid  be- 
tween original  parties,  held  entitled  to  have  lien 
preserved  for  their  benefit,  and  to  be  placed  on 
an  equality  with  other  creditors  as  to  assets  not 
covered  by  the  mortgage. — Williamson  v.  Col- 
lins, 347. 

<S=>4821/2  (U.S.C.C.A.)  Stockholders  to  whom 
mortgage  bonds  were  issued  as  bonus,  though 
subordinated  to  rights  of  creditors,  held  en- 
titled to  dividends  and  redemption  of  the  bonds 
out  of  surplus,  to  have  sinking  fund  created, 
and,  in  case  of  liquidation,  to  have  the  bonds 
redeemed  after  creditors  were  satisfied. — Wil- 
liamson V.  Collins,  347. 

(F)  Civil  Actions. 

^s>522  (U.S.C.C.A.)  Enforcement  of  judgment 
against  holders  of  bonds  issued  as  a  bonus  and 
transferred  to  bona  fide  holders,  held  to  be  con- 
ditioned on  failure  to  give  security  and  to 
provide  for  return  of  the  bonds  to  them  when 
paid.— Williamson  v.  Collins,  347. 


Vm.  IK80LVEH0T  AHD  KEOETSTEMS. 

«5=>550(10)  (U.S.C.CJ^.)  The  controlling  stock- 
holder in  a  corporation  who  took  assignment 
from  the  company,  which  was  subeequently  set 
aside,  was  entitled  to  reimbursement  upon  pay- 
ment of  its  debts  incurred  by  him  where  the 
company  received  the  full  benefit.— WiUiamaua 
V.  CoUins,  347. 

Xn.  FOBEION  COBPOBATIOHS. 

€=»657(3)  (U.S.C.CJL)  Statute  (Hurd's  Rev, 
St.  lU.  1915-16,  c  32,  i  67g)  forbidding  miits  by 
foreign  corporations  not  filing  reports  held  nut 
to  invalidate  contract  on  which  cause  of  action 
was  complete  before  the  failure  to  file  sncfa  re- 
port.—Kawin  &  Co.  V.  American  Colortype  Col, 

<5=»66l(7)  (U.S.C.C.A.)  State  statute  (Hard's 
Rev.  St.  111.  1915-16.  c.  32,  §  67k)  pr»>hibiting 
actions  bv  foreign  corporations  not  filing  re- 
ports held  not  to  prohibit  action  in  federal  court 
on  cause  of  action  complete  before  the  failure  to 
file  the  report— Kawin  &  Co.  v.  American  Color- 
type  Co.,  97. 

COSTS. 

See  Appeal  and  Error,  4=s>7()9,  d84:  Coorti, 
«=»357. 

COURT  RULES  CITED. 

Equity  Rule  30.— 23. 

Equity  Rules  47,'  56,  67.-142. 

COURTS. 

See  Bankruptcy,  «=s»293;  Equity,  ^=».^:  Ex- 
ecutors and  Administrators,  ^=»250:  Habt^s 
Corpus,  ^=»85-lll;  Judges;  Pleading,  ^=> 
204;    Removal  of  Causes. 

I.   NATURE,  EXTENT,  AND  EXERCISE 
OF  JURISDICTION  IN  OENERAI- 

«=»23  (U.S.C.CA.)  Jurisdiction  cannot  be  con- 
ferred by  consent  or  failure  of  parties  to  raiM 
question  in  trial  court.— Spencer  v.  Patey,  253. 

VH.   UNITED  STATES  COURTS. 

(A)  Jarl«dIetlon   ajid  Powers    la   GemeraL 

«s=>264(l)  (U.S.C.CA.)  Neither  citiienship  of 
parties  nor  any  other  factor  that  would  ordi- 
narily determine  jurisdiction  has  any  bearinz 
on  the  right  of  the  court  to  entertain  jurisdic- 
tion of  a  suit  ancillary  to  a  pending  suit— Mc- 
Cabe  v.  Guaranty  Trust  Co.  of  New  York,  35T. 
^=>273  (U.S.C.C.A.)  Injunction  may  be  grantpd 
against  subordinates  of  Secretarv  of  AgriciU- 
ture  for  attempting  to  enforce  unlawful  orders, 
though  Secretary  of  Agriculture,  not  being  with- 
in district,  and  not  appearing,  could  not  hare 
been  enjoined.— Brougham  v.  Blanton  Mfk.  Ox, 
201. 

(B)  Jiirl«dIotlAii  Dependent   on   lT«tnro  of 

Snbjoct-Matter. 

«=»290  (U.S.C.C.A.)  Where,  in  an  infringement 
suit,  the  patent  is  held  valid  and  infringed,  i 
claim  for  unfair  competition  arising  out  of  the 
infringement  may  be  considered  in  the  accouDt- 
ing  of  profits  and  damages,  although  the  parties 
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are  citizens  of  the  same  state.— K-W  Ignition 
Co.  V.  Temco  Electric  Motor  Co.,  286. 

iO  Jnrlsdlotton     Dependent     on     Cltisen- 

■hip.   Residence,   or  Charncter 

of  Parties. 

<©=>308  (U.S.C.C.A.)  Under  Jud.  Code,  f§  50, 
51,  where  jurisdiction  depends  on  diversity  of 
citizenship  ^one,  and  there  is  only  one  defend- 
ant, suit  must  be  brought  in  either  district  of 
his  residence  or  that  of  plaintiff,  but  where 
there  are  several  defendants,  court  has  juris- 
diction of  all  if  one  or  more  are  residents  of 
district  and  others  are  found  there.— Camp  v. 
Gress,  549. 

Even  if  plea  in  abatement  was  good  as  to  one 
of  defendants,  joint  makers  of  contract,  it 
could  not  avail  others,  in  view  of  Jud.  Code, 
fi  50.— Id. 

<S=>3l2a)  (F.S.C.C.A.)  Action  to  recover  back 
money  deposited  in  court  as  condition  of  grant- 
ing temporary  injunction  held  not  one  upon  a 
note  or  chose  in  action  within  Judicial  Code, 
§  24,  as  to  actions  by  assignee.— Menasha 
Wooden  Ware  Co.  v.  Southern  Oregon  Co.,  511, 
518. 

<S=:>322(3)  (U.S.C.CA.)  Complaint  alleging  that 
plaintiff  was  citizen  of  New  Jersey,  and  that 
defendant  was  joint-stock  association  with  prin- 
cipal place  of  business  in  New  York,  held  not 
sufficient  to  give  federal  courts  jurisdiction  on 
ground  of  diversity  of  citizenship. — Spencer  v. 
Patey,  253. 

«g=>323  (U.S.C.CwA.)  Allegation  of  plea  that 
plaintiff  was  citizen  of  New  Jersey  held  an  ad- 
mission thereof  by  defendant,  in  the  absence  of 
plea  or  evidence  to  the  contrary. — Kawin  &  Co. 
V.  American  Colortype  Co.,  97. 

Allegation  of  diversity  of  citizenship  heid 
prima  facie  proof  thereof,  and  established  as  by 
default,  unless  traversed  and  proof  made  to  the 
contrary. — Id. 

<g=D324  (U.S.C.C.A.)  In  ancillary  suit  to  re- 
strain further  proceedings  in  state  court,  held, 
that  jurisdiction  of  original  suit  on  ground  that 
it  was  not  removable  as  for  diversity  of  citizen- 
ship could  not  be  questioned. — McCabe  v.  Guar- 
anty Trust  Co.  of  New  York,  357.      . 

(B)  Procedure,   and  Adoption   of  Practice 
of  State  Courts. 

«=>332  (U.S.C.CA.)  The  equity  rules,  which 
went  into  effect  February,  1913,  apply  to  pro- 
ceedings in  causes  then  pending,  as  well  as  those 
thereafter  brought.— B.  G.  Staude  Mfg.  Co.  v. 
Labombarde,  142. 

<e=s>352  (U.S.C.CA.)  A  state  statute,  estab- 
lishing a  rule  of  procedure  in  actions  for  in- 
juries at  railroad  crossings,  held  not  to  apply 
to  a  case  brought  in  a  federal  court  in  another 
state.— HaU  v.  West  Jersey  &  S.  R.  Co.,  532. 

<©=»357  (U.S.C.C.A.)  Under  equity  rules  47,  56, 
57,  'held  that,  where  a  case  was  dropped  from 
the  trial  calendar  on  stipulation  of  th^  parties, 
and  was  not  reinstated  within  a  year,  costs 
could  not,  on  dismissal,  be  awarded  in  favor  of 
defendant  and  against  plaintiff.— B.  G.  Staude 
Mfg.  Co.  V.  Labombarde,  142. 


(F)  State  Laws  as  Rales  of  Decision. 

«5=>366(1)  (U.S.C.C.A.)  Generally  a  federal 
court  treats  the  construction  of  a  state  statute 
by  the  highest  court  of  the  state  as  part  of  it 
and  read  into  it.— Turner  v.  Board  of  Trade  of 
City  of  Chicago,  536. 

«=»367  (U.S.C.CA.)  IlUnois  decisions  that  sell- 
er, upon  buyer's  refusal  to  accept,  may  vest  the 
buyer  with  title  and  sue  for  the  purchase  price, 
held  binding  on  federal  court.— Kawin  &  Co.  v. 
American  Colortype  Co.,  97. 
<g=>372(4)  (U.S.C.CA.)  Even  though  price  of 
goods  refused  by  buyer  is  recoverable  in  Illinois 
merely  as  damages,  held,  that  federal  courts  will 
lean  toward  an  agreement  with  the  state  court. 
— Kawin  &  Co.  V.  American  Colortype  Co.,  97. 

(H)   Circuit   Courts   of   Appeals. 

<®=>405(5)  (U.S.C.CA.)  Though  question  of 
District  Court's  jurisdiction  was  raised,  held, 
that  defendant  might  appeal  to  the  Circuit 
Court  of  Appeals  from  the  judgment  against  it 
on  the  merits  and  have  the  question  certified 
by  that  court.— Kawin  &  Co.  v.  American  Color- 
type  Co.,  97. 

€=>407(5)  (U.S.C.CA.)  On  appeal  under  Judi- 
cial Code,  §  129,  from  interlocutory  decree 
frrantinir  an  injunction  and  diroctinrr  an  account- 
ing, held  that  the  propriety  of  orderins:  an  ac- 
coiunting  could  noC  be  reviewed.— Chadeloid 
Chemical  Co.  v.  H.  B.  Chalmers  Co.,  304. 

Vin.    CONOURRENT   AND    CONFLICT- 
ING JURISDICTION,  AND 
COMITT. 
(B)  State  Courts  «nd  United  States  Courts. 

«©=>497  (U.S.C.CA.)  Plaintiff,  who  by  deposit- 
ing money  in  court  obtained  temporary  injunc- 
tion, h^ld  in  no  position  to  claim  that  the  mon- 
ey was  not  in  custody  of  the  law  because  order 
requiring  deposit  was  conditional  upon  de- 
posit of  tax  receipts  by  defendant.— Menasha 
Wooden  Ware  Co.  v.  Southern  Oregon  CJo.,  511, 
518. 

Though  suit  in  which  money  was  ordered 
deposited  to  await  final  determination  of  an- 
other suit  had  been  dismissed,  held,  that  the 
money  was  still  in  the  custody  of  the  law  ai^d 
could  not  be  recovered  in  a  federal  court. — Id. 
«©=»508(1)  (U.S.C.C.A.)  In  a  case  where  a 
federal  court  first  obtains  jurisdiction  of  the 
subject-matter  in  controversy,  it  may,  to  pro- 
tect or  aid  in  the  effective  exercise  of,  such 
jurisdiction,  enjoin  proceedings  in  a  state  court, 
notwithstanding  Rev.  St.  §  720.  now  Judicial 
Code,  i  265.— Swift  v.  Black  Panther  Oil  & 
Gas  Co.,  448. 

<fe=>508(,'^)  (U.S.C.CA.)  A  federal  court,  which 
first  obtained  jurisdiction  over  land  having  oil 
leases  thereon,  under  which  its  receiver  was 
receiving  the  royalties,  held  to  have  power  by 
injunction  to  restrain  enforcement  of  a  judg- 
ment for  royalties  obtained  against  the  lessee 
in  a  state  court. — Swift  v.  Black  Panther  Oil 
&  Gas  Co.,  448. 

CREAMO  OLEOMARGARINE. 

See  Food. 
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CREDIBILITY. 

See    Criminal    Law,    ^=>742;     Evidence,    *=» 

588. 

CREDITORS. 

See  Bankruptcy;    Fraudulent  Conveyances. 

CRIMINAL  LAW. 

See  Conspiracy,  ^=»28-45;  Indians,  ^=»38;  In- 
dictment and  Information;  Post  Office,  ^=» 
35,  48,  49;   Prostitution. 

Vn.   FORMER  JEOPARDT. 

C=>200(6)  (U.S.C.C.A.)  In  prosecution  under 
Crim.  Code,  $S  37,  215,  for  violation  of  and 
conspiracy  to  violate  section  215  in  using  mails 
in  furtherance  of  scheme  to  defraud,  where 
conspiracy  counts  set  forth  as  overt  acts  mail- 
ing of  letters  not  set  out  in  counts  under  sec- 
tion 215,  contention  that  conviction  on  con- 
spiracy counts  as  well  as  on  others  is  double 
conviction  was  untenable.— Preeman  v.  United 
States,  429. 

X.  EVIDEMCE. 

(O)   Faot«    In    Usae   and    Relevant   to    I»- 
«nes,  and  Res   Gestce. 

(S=»35l(8)  (U.S.C.C.A.)  In  a  criminal  prosecu- 
tion, testimony  tending  to  connect  accused  with 
suppression  of  evidence  held  admissible. — Wal- 
lace V.  United  States,  80. 

(C)  Otlier  Offenses,  and  Cliaraeter  of  Ao- 
cased. 

^=»37l(l)  (U.S.C.CA.)  On  trial  for  using  mails 
in  execution  of  fraudulent  scheme  in  treatment 
of  fictitious  disease,  evidence  of  witness  not 
named  in  the  indictment,  if  showing  that  treat- 
ment was  in  bad  faith,  held  competent  to  show 
bad  faith  and  intent  of  the  acts  charged.— Free- 
man v.  United  States,  133. 

(H)  Doenmentarr  Bvfdence  and  Bxelnston 
of  Parol   Bvldenee  Therebx* 

^=s>444  (U.S.C.C.A.)  In  prosecution  under 
Crim.  Code,  $S  37,  215,  for  violation  of  and 
conspiracy  to  violate  section  215,  account  book 
of  collection  agency  through  which  defendants 
operated  held  sufficiently  identified.— Preeman 
V.  United  Stotes,  429. 

€=>447  (U.S.C.C.A.)  In  prosecution  under 
Crim.  Code,  §§  37,  215,  for  violation  of  and 
conspiracy  to  violate  section  215,  as  to  illegal 
use  of  mails,  rule  against  varying  written  con- 
tracts by  parol  held  inapplicable,  to  contract 
with  victims.— I*reeman  v.  United  States,  429. 

(J)  Testimony  of  Accomplices  and   Code* 
fendants. 

<g=»507(l)  (U.S.C.CA.)  One  merely  having  pos- 
session of  opium  or  derivatives  of  coca  leaves  for 
his  own  use  is  not  a  violator  of  Harrison  Drug 
Act,  §§  1,  8,  and  hence  purchaser  for  his  own  use, 
who  testified  in  a  prosecution  for  violation  of 
the  Drug  Act,  cannot  be  treated  as  an  accom- 
plice of  seller  and  accused  his  co-conspirator. — 
Wallace  v.  United  States,  80. 


<&=>508(3)  (U.S.C.C.A.)  Under  Act  Cong. 
March  16.  1878,  a  defendant  jointly  indicted 
and  tried  with  others  may  at  his  own  request 
testify  on  behalf  of  the  government  against 
his  codefendants.— Heitler  v.  United  States, 
568. 

^=9510  (U.S.C.OJL.)  A  conviction  may  be  had 
on  the  testimony  of  accomplices  alone.— Wallace 
V.  United  States,  80. 

^=s>5IO  (U.S.C.C.A.)  A  conviction  may  rest  on 
the  evidence  alone  of  a  coconspirator  or  accom- 
plice.—Heitler  V.  United  States,  568. 

(M)  IKTelirltt  and  Snlilcfeney. 

es»564(l)  (U.S.C.CA.)  In  prosecution  for  con- 
spiring to  violate  and  violating  the  Harrison 
Drug  Act,  evidence  held  sufficient  to  establish  the 
venue  in  the  district  laid  in  the  indictment.— 
Wallace  v.  United  States,  80. 

<S=»564(3)  (U.S.CCJ^.)  Venue,  like  any  othw 
fact,  may  be  shown  by  evidence,  direct,  indirect, 
or  circumstantial.— Wallace  v.  United  States, 
80. 

XH.   TRIAL. 

(B)  Coarse  and  Conduct  of  Trial   tn   Gen- 
eral* 

^:»658  (U.S.C.CA.)  In  a  criminal  prosecntios, 
court  may  commit  a  witness  to  custody  of  mar- 
shal, where  he  denied  facts  tending  to  incrimi* 
nate  accused  which  he  had  previously  stated 
under  oath,  and  on  allowing  such  witness  to 
change  his  testimony,  court  properly  charged 
jury  to  scrutinize  it.— Wallace  v.  United  States, 

(C)  Reception  of  B-vldenc^. 

<S=>678(1)  (U.S.COJL.)  Under  Rev.  St.  |  1024 
(Comp.  St.  1916,  I  1600),  government  cannot, 
in  a  prosecution  for  conspiring  to  violate  and  for 
violating  Harrison  Drug  Act,  be  required  at 
close  of  its  case  to  elect  on  which  of  acts  ceo- 
viction  would  be  sought;  several  charges  beinf 
joined  in  one  indictment.— Wallace  v.  United 
States,  80. 

(B)   Arcnments   and    Conduct    of    Coansel. 

^s>700  (U.S.C.C.A.)  Failure  of  prosecutor  to 
disclose  that  certain  defendants  on  trial  bad 
been  promised  immunity  and  were  to  testify  for 
the  i^overnment  held  ground  for  setting  aside 
the  judgment  if  any  harm  resulted. — ^Heitler  v. 
United  Sutes,  568. 

(F)  Province   of  Conrt  and   Jury   In   Gen* 

eral. 

<&»742(1)  (U.S.CCA.)  Testimony  of  shame- 
less and  depraved  witness  held  not  insufficient 
as  a  matter  of  law,  to  sustain  a  conviction 
where  other  evidence  showed  defendant's  in- 
terest and  motive.— Heitler  v.  United  States, 
568. 

(G)  Necessity-^  Reanlsltes,  and    SnAdeaeT 

of  lastrnctlons. 

<g=5>780(l)  (U.S.C.C.A.)  While  it  is  better  p^t^ 
tice,  where  accomplice  testimony  is  relied  on,  for 
the  court  to  direct  attention  to  the  complicity  of 
witnesses,  error  cannot  be  predicated  on  refojal 
to  so  charge  the  jury.— Wallace  v.  United  States. 
80. 
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XV.  APPEAI.  AND  ERROB,  AlfD 
CERTIORABI. 

IB)  PrenentAtlon  and  Reservation  In  Lovr- 
er  Court  of  Groundii  of  Revleiv. 

«=>I043(3)  (U.S.C.CA.)  Objection  that  use  of 
mails  in  execution  of  scheme  to  defraud  was  in 
response  to  decoy  letters  held  not  available, 
where  objection  on  that  ground  was  not  made 
to  the  admission  of  the  letters. — Freeman  v. 
United  States,  133. 

<S=»I056(1)  (U.S.C.CA.)  Objection  that  use  of 
mails  in  execution  of  scheme  to  defraud  was  in 
response  to  decoy  letters  held  not  available, 
where  exception  was  not  taken  to  instructions 
that  this  was  immaterial.— Freeman  v.  United 
States,  133. 

•(B)  Aasfflrnment  of  Errors  and  Brief*. 

«=>II29(4)  (U.S.C.CA.)  Where  about  20  ob- 
jections were  taken  to  testimony,  assifrnment  of 
error  held  insufficient,  as  not  being  directed  to 
any  particular  objection.— Freeman  v.  United 
SUtes,  133. 

(G)  ReTlevr. 

<g=»ll47  (U.S.C.CA.)  The  appellate  court  can- 
not substitute  its  own  discretion  for  that  of  the 
District  Court,  and,  though  believing  lighter 
punishments  than  those  imposed  for  violation 
of  the  Harrison  Drug  Act  would  have  yindicated 
the  law,  punishment  imposed  cannot  be  treated 
as  excessive.— Wallace  v.  United  States,  80. 

<S=>M47  (U.S.CCA.)  Nature  of  sentence  held 
discretionary  in  trial  court,  and  not  reviewable, 
if  within  the  statutory  limits. — Freeman  v.  Unit- 
ed States,  133. 

«©=>II56(1)  (U.S.C.CA.)  In  prosecution  for 
conspiring  to  violate  law  of  United  States  by 
returning  another  to  condition  of  peonage,  held 
that  Circuit  Court  of  Appeals,  error  determin- 
ative of  questions  involved  being  apparent  on 
face  of  record,  will  consider  same  on  error 
though  trial  court  refused  to  grant  new  trial.— 
Taylor  v.  United  States,  607. 

<S=>ll66'/2(7)  (U.S.C.C.A.)  Sustaining  of  per- 
emptory challenge  to  juror  on  behalf  of  de- 
fendants promised  immunity,  and  having  no  real 
interest  in  the  defense,  held  not  prejudicial  to 
their  codefendants.— Heitler  v.  United  States, 
56a 

<&==>!  169(1)  (U.S.C.CA.)  On  trial  for  using 
mails  in  execution  of  scheme  to  defraud  in  con- 
nection with  treatment  of  fictitious  diseases,  tes- 
timony of  witness  not  named  in  indictment,  if 
showing  that  treatment  was  in  good  faith  and  for 
actual  ailment,  held  not  prejudicial.— Freeman  v. 
United  States,  133. 

«S=»M69(1)  (U.S.C.CA.)  In  prosecution  under 
Grim.  Code,  §§  37,  215.  for  violation  of  and 
conspiracy  to  violate  section  215,  admitting  in 
evidence  account  book  showing  receipt  of  $130,- 
000  realization  charges  held  without  prejudice. 
—Freeman  v.  United  States,  429. 

€=»!  171(1)  (U.S.C.CA.)  Prosecutor's  failure 
to  disclose  that  certain  defendants  had  been 
promised  immunity  and  would  testify  for  the 
government  held  not  prejudicial  to  their  code- 
fendants.- Heitler  v.   United   States,  568. 


CROSS-EXAMINATION. 

See  Witnesses,  C=»275. 

CROSSINGS. 

See  Railroads,  ^=s>324-350. 

CUSTOMS  AND  USAGES. 

<@=»I7  (U.S.C.CA.)  Testimony  as  to  why 
Christmas  cards  sold  for  delivery  as  ordered 
were  not  cut  and  packed  before  ordered  held 
not  to  vary  the  contract,  where  it  showed  a 
usage  of  the  trade  known  to  the  parties. — Kaw- 
in  &  Co.  V.  American  Colortype  Co.,  97. 

DAMAGES. 

See  Collision,  ^=s>147;  Master  and  Servant, 
€=»131;  Sales,  ^=s>387;  Seamen;  Shipping, 
^=>141;    Towage,  ^=s>15. 

in.  6ROxnn>s  and  subjects  of 

COMPENSATORT   DAMAGES. 

(A)  Dtreot     or     Remote,     Contlnir«nt*     ov 
ProspctlTe,  Comieaaencea  or  Loaaes. 

^=:»23  (U.S.C.CA.)  Recovery  for  failure  to 
transmit  fire  alarm  to  plaintifiTs  engine  room 
held  not  defeated  on  theory  that  it  was  not  with- 
in the  contemplation  of  the  parties  that  plain- 
tiff would  rely  upon  notice  from  defendant  to 
increase  its  water  pressure.— Missouri  Dist 
Telegraph  Co.  v.  Morris  &  Co.,  179. 

Vm.   PLEADINO.EVIDEKCE,  AND 

ASSESSMENT. 

(B)  Evidence. 

^=s>  188(3)  (U.S.C.CA,)  Under  the  evidence, 
damages  from  failure  to  transmit  fire  alarm 
held  not  so  speculative  and  dependent  upon  con; 
tingencies  as  to  defeat  a  recovery. — Missouri 
Dist.  Telegraph  Co.  v.  Morris  &  Co.,  179. 

(C)  Proceedlnira  for  Assessment. 

€=s>2l4  CU.S.CCA.)  In  action  against  fire- 
alarm  company  for  failure  to  transmit  fire 
alarm  to  plaintiflTs  engine  room,  instruction  as 
to  plaintiff's  duty  to  notify  the  engine  room 
by  push  button  and  buzzer  held  sufficiently 
favorable  to  defendant.— Missouri  Dist.  Tele- 
graph Cow  V.  Morris  &  Co.,  179. 

DEATH. 

See  Carriers,  <g=5>320,  347;  Railroads,  ^s=>330; 
Trusts,  <e=s>61. 

II.   ACTIONS    FOR    CAUSING    DEATH. 
(D)    Pleading   and   Evidence. 

<g=»58(l)  (U.S.C.CA.)  There  is  a  presumption, 
which  defendant  in  action  for  death  must  over- 
come by  affirmative  proof,  that  deceased,  struck 
by  car  on  track  in  mine,  looked  and  failed  to 
see  car.— Pocahontas  Consol.  Collieries  Co.  v. 
Johnson,  654. 

Evidence  in  action  for  death  from  being  struck 
by  car  in  mine  held  insufficient  to  warrant  find- 
ing, against  presumption  that  deceased  did  not 
look  or  that  he  could  have  seen  car  in  time.— Id. 
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DEBTOR  AND  CREDITOR. 

See  Bankruptcy;    Fraudulent  Conveyances. 

DECEDENTS. 

See  Executors  and  Administrators. 


See  Fraud. 


DECEIT. 


DEEDS. 

See  Fraudulent  Conveyances;    Mortgages. 

DELAY. 

See  Equity,  €=>71;  Specific  Performance,  ^=» 
105;   Vendor  and  Purchaser. 

DELIVERY. 

See  Sales,  «=>81. 

DEMURRER. 

See  Pleading,  <S=»204;   Trial,  <8=>418. 

DEPORTATION. 

See  Aliens,  <S=>32. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and   Administrators. 

DILIGENCE. 

See  Patents,  ^=>90. 

DIRECTING  VERDICT. 

See  Trial,  <S=»177,  178. 

DISABILITIES. 

See  Slaves. 

DISCHARGE. 

See  Bankruptcy,  $=s»407-414;  Compromise  and 
Settlement. 

DISCLAIMER. 

See  Patents,  ^=>155. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  <©=»87,  977,  984;  Crim- 
inal I^aw.  «g=>1147,  1156;  Witnesses,  «=> 
275 

DISCRIMINATION. 

See  Commerce,  ^=»95,  97. 

DISMISSAL  AND  NONSUIT. 

See  Judgment;   Patents,  ^=s>313. 

DISQUALIFICATION. 

See  Judges. 

DIVERSE  CITIZENSHIP. 

See  Courts,  <S=>308,  324. 


DIVIDENDS. 

See  Corporations,  ^i=»152. 

DOCUMENTS. 

See  Criminal  Law,  ^=s»444,  447. 

DOMICILE. 

See  Courto,  <&=>308-324. 

DOUBLE  LIABILITY. 

See  Banks  and  Banking,  «=>242. 

DRAMSHOPS. 

^e  Intoxicating  Liquors. 


See  Poisons. 


DRUGGISTS. 
DRUGS. 


See  Conspiracy,  ^=:>4S,  45;  Criminal  Law,  *» 
507,  564,  678;    Poisons. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law. 

ELECTION  OF  REMEDIES. 

«=>7(1)  (U.S.C.C.A.)  A  fruitless  attempt  to 
recover  by  an  unavailable  remedy  does  not  con- 
stitute an  election  which  will  deprive  one  of  his 
rights  properly  recoverable  by  a  different  and 
appropriate  remedy.— Bogert  r.  Southern  Pat 
Co.,  489. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 

EQUITABLE  ESTOPPEL 

See  EstoppeL 

EQUITY. 

See  Cancellation  of  Instmments;  Estoppfl; 
Fraudulent  Conveyances;  Injunction;  Pat- 
ents, <&=>28»-327;  Receivers;  Specific  Pe^ 
formance;    Trusts. 

L  JURISDICTION,  PRniOIPIJSS.  AHB 


(A)    Natarey    Grounds,    Sabjeets,    and  Ex- 
tent of  Jnrisdletlon  In  G'eneral. 

^=»35  (U.S.C.C.A.)  In  suit  to  set  aside  nsslfft- 
ment  by  corporation  and  determine  validity  oi 
bonds  in  which  all  parties  asked  such  determi- 
nation, court,  having  obtained  jurisdiction  and 
control  through  appointment  of  receiver,  heU 
empowered  to  determine  rights  of  partiea.- 
Williamson  v.  Collins,  347. 

(O)  Prlnelples  and  Maxims  of  Ea^^tr* 

^=s>65(2)  (U.S.C.C.A.)  Party  engaged  in  collect- 
ing and  rating  business  held  not  guilty  of  fal^ 
and  fraudulent  representations,  so  as  to  defe«t 
Injunctive  relief;  on  theory  that  he  did  not  com* 
into  court  with  dean  hands.— Cropper  v.  Dans, 
90. 
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n.  LACHES  AND  STALE  DEMANDS. 

«==»7I(1)  (U.S.C.C.A.)  The  ri^ht  of  a  com- 
plainant to  maintain  an  effectiye  suit  to  en- 
lorce  his  rights  is  not  barred  by  laches  because 
of  the  lapse  of  time  alone  where  there  has  been 
no  prejudice  from  the  delay,  and  where  com- 
plainant did  not  acquiesce  in  the  situation*  and 
was  not  inactive,  but  mistook  his  remedy. — 
Bogert  V.  Southern  Paa  Co.,  489. 

IV.   PLEADING. 
(B)  Plea,  Answer,  and  Disclaimer. 

^=»178  (U.S.C.O.A.)  In  suit  by  purchaser  to 
obtain  rescission  of  contract  to  buy  land,  held 
that,  under  equity  rule  30  (201  Fed.  v,  118  C.  C. 
A.  v),  vendors  were  entitled  to  set  up  as  coun- 
terclaim their  demand  for  relief,  on  account  of 
notes  for  unpaid  purchase  money  which  they 
had  taken  up  from  the  indorsees. — Knupp  v.  Bell, 
23. 

EQUITY  RULES. 

See  Court  Rules  Cited. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error;  Habeas  Corpus,  ^=»4. 

ESTATES. 

See  Executors  and  Administrators. 

ESTOPPEL 

See  Bankruptcy,  ^=»312;  Corporations,  ^=» 
417;  Husband  and  Wife,  «=»129;  Judg- 
ment, 4=5>570-707;   Patents,  4=5>129,  211. 

m.  EQUITABLE   ESTOPPEI.. 
(B)   Grounds  of  Estoppel. 

«g=»78(l)  (U.S.C.C.A.)  Plaintiff,  by  accepting 
and  retaining  contract  without  objection,  held 
not  estopped  to  claim  that  it  did  not  express  the 
full  agreement,  where  at  all  times  it  received 
the  services  for  which  it  claimed  it  contracted. 
—Missouri  Dist  Telegraph  Co.  v.  Morris  & 
Co.,  179. 

Party  installing  fire-alarm  system,  which  in 
operating  it  had  transmitted  fire  alarms  to 
plaintiff's  engine  room  and  fire  hall,  held  estop- 
ped to  deny  that  the  contract  required  such 
8ervices.--Id. 

EVIDENCE. 

See  Criminal  Law,  ^;=s>351-564;    Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception    at    trial,    see    Criminal    Law,    ^=> 

678. 
Reception  at  trial,  see  Trial,  ^==>45,  82. 

I.   JUDICIAL  NOTICE. 

4=5>7  (U.S.C.CA.)  It  is  matter  of  common 
knowledge  that  oleomargarine  is  meat  food 
product ;    hence  Meat  Inspection  Act,  June  30, 


1906,  applies  to  manufacturers  of  oleomargarine. 
—Brougham  v.  Blanton  Mfg.  Co.,  201. 
<S=>46  (U.S.CCA.)  On  appeal  from  judgment 
sustaining  demurrer  to  answer  alleging  that  or- 
der of  Interstate  Commerce  Commission  had 
been  rescinded,  judicial  notice  will  be  taken  of 
subsequent  proceedings  resulting  in  its  rein- 
statement.—Morgan's  Louisiana  T.  R.  &  S.  S. 
Co.  V.  Isaac  Joseph  Iron  Co.,  15. 

n.   PRESUMPTIONS. 

e=»66  (U.S.C.CA.)  Where  a  wife  indorsed  cer- 
tificates of  bank  stock  which  had  been  trans- 
ferred on  the  books  of  the  bank  to  her  by  her 
husband  without  knowledge,  there  is  a  presump- 
tion of  law  that  she  knew  the  nature  of  the 
transaction.— WiUiams  v.  Vreeland,  632. 
^=:»86  (U.S.C.CA.)  A  presumption  stands  in 
lieu  of  evidence  of  the  fact,  and  may  support  a 
finding  if  not  rebutted.— Williams  v.  Vreeland, 
632. 

IV.  RELEVANCT,  MATERIAUTT.  AND 

COMPETENOT  IN  OENERAI- 
(O  SImllmr  Faets  «nd  Transactions. 

^=:»I31  (U.S.C.CA.)  Evidence  as  to  test  of  wa- 
ter pressure  just  prior  to  trial  held  admissible 
where  the  evidence  tended  to  show  that  the  con- 
ditions were  the  same  as  when  a  fire  occurred 
on  account  of  which  the  action  was  brought.-— 
Missouri  Dist  Telegraph  CJo.  v.  Morris  &  Co., 
179. 

V.  BEST  AND  SECONDARY  EVIDENCE. 

<g=»l83(2)  (U.S.C.CA.)  Testimony  of  employ^ 
of  fire-alarm  company  as  to  burning  tape  on 
which  fire  alarm  was  registered  held  admissible 
in  order  to  make  his  testimony  competent  as  to 
what  he  read  upon  the  tape.— Missouri  Dist. 
Telegraph  Co.  v.  Morris  &  Co.,  179. 

Vn.   ADBIISSIONS. 

(A)  Natoroy  Fornix  and   Incidents  Im   Gen* 
oral. 

e=>2l3(2)  (U.S.C.CA.)  The  admission  of  an  of- 
fer to  pay  an  undisputed  claim  and  get  a  full 
discharge  was  not  erroneous  as  the  admission 
of  an  offer  of  compromise.— Kawin  &  Co.  v. 
American  CJolortype  Co.,  97. 

XI.   PAROL  OR  EXTRINSIC  EVI- 
DENCE AFFECTING  WRITINOS. 
(A)   Contradietlns,  Varying,  or  Addinir  to 
Terms  of  ^Written  Instrnment. 

^=s>4l9(ll)  (U.S.C.CA.)  Where  contract  for  in- 
stallation of  fire-alarm  system  was  silent  as 
to  services  to  be  performed  in  connection  there- 
with, parol  evidence  held  admissible  to  show 
what  defendant  was  to  do  as  an  additional  con- 
sideration for  the  contract.— Missouri  Dist.  Tel- 
egraph CJo.  V.  Morris  &  Co.,  179. 

(C)   Separate    or   Snbseanent    Oral    Aarree- 
ment. 

«g=>44l(l)  (U.S.CC.A.)  The  execution  of  a 
written  contract  supersedes  and  merges  all 
oral  negotiations  or  stipulations  concerning  its 
terms. — Ryan  v.  Ohmer,  459. 
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(D)   Constmotlon   or   Application   of   I»aia« 
irvaff^   of  'Written   Instrument. 

<S=>450(5)  (U.S.C.C.A.)  Meaning  of  memoran- 
dum of  agreement  as  to  division  of  profits  on 
any  order  received  **from  Colonel  M."  held  not  so 
clear  as  to  exclude  evidence  of  the  circumstances 
out  of  which  it  arose.— Ryan  v.  Ohmer,  459. 
<e=»462(l)  (U.S.C.C.A.)  That  a  written  contract 
is  merely  one  to  make  a  contract  subsequently 
must  appear  from  the  contract  made  and  can- 
not be  shown  by  parol.— Bijur  Motor  Lighting 
Co.  V.  Eclipse  Blach.  Co.,  298. 

XIV.   WEIGHT  AND  SUFFICIENCT. 

<@=>588  (U.S.C.CJ^.)  Testimony  of  fire-alarm 
company  8  employ^  that  he  did  not  know  pur- 
pose for  which  fire-alarm  gongs  were  installed, 
offered  to  show  that  damages  were  not  within 
contemplation  of  parties,  held  not  conclusive  on 
the  jury.— Missouri  Dist  Telegraph  Co.  v.  Mor- 
ris &  Co.,  179. 

EXAMINATION. 

See  Witnesses,  «=5>237,  275. 

EXCEPTIONS. 

See  Appeal  and  Error,  ^s=>259-260,  501;  Crim- 
inal Law.  €=>1056. 

EXCHANGES. 

C=»5(2)  (U.S.C.C.A.)  A  board  of  trade,  being, 
though  incorporated,  a  mere  voluntary  asso- 
ciation, may  provide  by  by-laws  for  forfeiture 
of  membership  for  fraud  in  obtaining  accept- 
ance as  a  member.— Turner  v.  Board  of  Trade 
of  City  of  Chicago,  536. 

Provision  of  charter  of  board  of  trade  au- 
thorizing it  to  inflict  fines  not  exceeding  $5  for 
breaches  of  by-laws  is  not  inconsistent  with 
right  to  provide  by-laws  for  forfeiture  of  mem- 
bership for  fraud  in  securing  acceptance  as  a 
member. — Id. 

EXCLUSION. 

See  Aliens,  «=»22-32. 

EXECUTORS  AND  ADMINISTRATORS. 

VL   AIXOWANOE  AND  PAYMENT  OF 

CLAIMS. 

(C)   Dlspnted  Clalnui. 

^=:>250  (U.S.C.C.A.)  The  orphans'  court  of 
Pennsylvania,  held  to  have  jurisdiction  to  dis- 
po«5e  of  a  rin im  bv  nlaintifTs  against  defendants' 
testator.— Fidelity  Trust  Co.  v.  Alexander,  28. 

EXPRESS  TRUSTS. 

See  Trusts,  «=»61. 

FACTORS. 

See  Brokers. 

FEDERAL  COURTS. 

See  Courts,  ^=s>264r-407;    Removal  of  Causes. 

FEES. 

See  Appeal  and  Error,  ^=>719. 


RUNG. 

See  Chattel  Mortgages,  ^=9155;    O»rporations, 

FINDINGS. 

See  Admiralty;  Appeal  and  Error,  ^=»1008- 
1011;    Commerce,  ^=>98. 

FIRES. 

See  Contracts,  ^=»170,  275;  Damages,  ^=»23, 
1.*^  214;  Evidence.  <S=>131,  183,  419,  588; 
Witnesses,  ^=s>237. 

FOG. 

See  Collision,  <8s>82,  83, 147. 

FOOD. 

See  Evidence,  ^s»7. 

€=>!  (U.S.C.C.A.)  Enactment  of  Oleomargarine 
Act  Aug.  2,  1886,  under  Const  art,  1,  §  S, 
par.  1,  held  not  to  limit  power  of  Congress  un- 
der paragraph  3  of  same  section;  hence  Meat 
Inspection  and  Pure  Food  Acts  June  30,  1906, 
apply  to  manufacturers  of  oleomargarine.— 
Brougham  v.  Blanton  Mfg.  Ca,  201. 

<©=»8  (U.S.C.CAJ  Where  complainant's  trade- 
name "Creamo  Oleomargarine'*  was  roistered 
after  enactment  of  Meat  Inspection  Act  June 
30,  1906.  and  was  approved  by  Agricultural 
Department,  such  approval  could  not  subse- 
quently be  withdrawn  and  ccmiplainant  requited 
to  abandon  name  because  cream  was  not  always 
used  in  manufacture  of  its  product — Brougham 
V.  Blanton  Mfg.  Co.,  201. 

FORD. 

See  Trade-Marks  and  Trade-Names. 

FOREIGN  CORPORATIONS. 

See  Corporations,  ^=>657,  661« 

FOREIGNERS. 

See  Aliens. 

FORFEITURES. 

See  Exchanges. 

FORMER  JEOPARDY. 

See  Criminal  I^w,  «=>200. 

FORNICATION. 

See  Prostitution. 

FRAUD. 

See  Assignments,  ^=:>64;  Banks  and  Banking, 
•<©=»242;  Cancellation  of  Instruments;  Crim- 
inal Law.  <S=»371,  1043,  1056;  Exchanges; 
Frauds,  Statute  of:  Fraudulent  Conveyanc- 
es; Husband  and  Wife,  ^=>33;  Pleading,  ^s» 
8;  Post  Office.  ^=s>35,  48,  49;  Principal  and 
Surety. 
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Habeas  Corpus 


I.  DECEPTION  CONSTrrUTINO 

FBAUD,  AND  I.IABIUTT 

THEREFOR. 

C=>I2  (U.S.C.C.A.)  As  a  rule  false  representa- 
tions, to  constitute  fraud,  must  relate  to  some 
material  past  or  existing  fact,  and  not  to  mere 

Sromises  or  statements  of  intention.— Church  v. 
wetland,  69. 

FRAUDS,  STATUTE  OF. 

V.  AGREEMENTS  NOT  TO  BE  PER- 

FORBCED  WITHIN   ONE  TEAR 

OR  DURING  LIFETIME. 

€=»44(3)  (U.S.C.C.A.)  Understanding  between 
corporation  and  its  general  manager,  having  a 
ten-year  contract,  that  sums  paid  him  should  be 
in  full,  held  not  within  statute  of  frauds,  as  it 
was  fully  executed,  and  not  for  any  fixed  period. 
—Hansen  v.  Uniform  Seamless  Wire  Co.,  43. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

^s=>l39(l)  (U.S.C.C.A.)  Understanding  between 
corporation  and  its  general  manager,  having  a 
ten-year  contract,  that  sums  paid  him  should  be 
in  full,  held  not  within  statute  of  frauds,  as  it 
was  fully  executed,  and  not  for  any  fixed  pe- 
riod.—Hansen  V.  Uniform  Seamless  Wire  C3o., 
43. 

FRAUDULENT  CONVEYANCES. 

See  Bankruptcy,  «=»180. 

I.   TRANSFERS   AND   TRANSACTIONS 

INVAUD. 

(B)   Consideration. 

<&=>76(2)  (U.S.C.C.A.)  Marriage  is  a  most  valu- 
able consideration,  and  conveyance  made  pur- 
suant to  an  antenuptial  settlement,  considera- 
tion of  which  was  marriage,  cannot  be  set 
aside  as  fraudulent  as  to  creditors  on  ground  of 
want  of  consideration.— Robertson  v.  Schlotz- 
hauer,  104. 

(H)   Preferences   to  Creditors. 

€=>I20(1)  (U.S.C.CA.)  A  trust  held  to  be 
created  by  antenuptial  agreement  entered  into 
between  husband  and  wife,  so  that  deed  to  land 
subsequently  executed  by  husband  is  not  open  to 
attack  on  ground  that  wife  was  a  creditor  and 
it  preferred  her.— Robertson  v.  Schlotzhauer, 
104. 

(J)  KnoTvIedire  and  Intent  of  G*rantee. 

C=»I62(1)  (U.S.C.C.A.)  A  deed  executed  by  a 
husband  pursuant  to  an  antenuptial  agreement 
will  not  be  annulled  without  proof  of  the  wife's 
participation  in  the  fraud,  though  the  husband 
intended  to  defraud  his  creditors.— Robertson  v. 
Schlotzhauer,  104. 

m.   REMEDIES  OF  CREDITORS  AND 

PURCHASERS. 

(G)   Bvldenee. 

«g=>30l(2)  (U.S.C.C.A.)  In  suit  by  husband's 
trustee  in  bankruptcy  to  set  aside,  as  fraud  up- 
on creditors,  deed  executed  by  husband  pursu- 


ant to  an  antenuptial  agreement, '  evidence  held 
insufficient  to  show  wife's  participation  in  fraud. 
—Robertson  v.  Schlotzhauer,  104. 

GRAND  JURY. 

See  Indictment  and  Information. 

GUARANH. 

See  Principal  and  Surety. 

HABEAS  CORPUS. 

See  Aliens,  e=»32. 

I.   NATURE  AND  GROUNDS  OF 
REMEDT. 

<&=>4  (U.S.C.C.A.)  Writ  of  habeas  corpus  can- 
not be  used  as  writ  of  error,  but  only  for  con- 
sideration of  fundamental  and  jurisdictional 
questions. — Collins  v.  Morgan,  193. 
^=s>30(l)  (U.S.C.CA.)  Mere  error  of  law  in  ex- 
ercise of  jurisdiction,  though  serious,  is  no 
ground  for  habeas  corpus.— Collins  v.  Morgan, 
193. 

<&=>30(2)  (U.S.C.CA.)  It  is  no  ground  for  dis- 
charge on  habeas  corpus  that  indictment  is  du- 
plicitous,  charg[ing  in  one  count  offenses  under 
two  acta— CoUina  v.  Morgan,  193. 

n.  JURISDICTION,    PROCEEDINGS, 
AND  RELIEF. 

<g=»85(l)  (U.S.C.CA.)  On  habeas  corpus  by 
Chinese  person,  who  applied  for  admission  to 
United  States  as  a  minor  son  of  a  merchant, 
evidence  held  to  show  hearing  before  immigra- 
tiop  authorities  was  unfair,  and  exclusion  on 
ground  applicant  was  not  a  minor  was  error. — 
Woo  Hoo  V.  White,  239. 

<&=>92(1)  (U.S.C.CA.)  Questions  of  jurisdiction 
even  will  not  always  be  decided  on  writ  of  ha- 
beas corpus;  principle  being  that,  if  the  court 
had  jurisdiction  of  the  case,  writ  cannot  be  em- 
ployed to  retry  the  issues,  whether  of  law,  con- 
stitutional or  otherwise,  or  of  fact, — Collins  v. 
Morgan,  193. 

Whether  act  charged  in  indictment  is  or  is 
not  crime  by  law  which  court  administers  is 
question  within  its  jurisdiction.— Id. 
^=:»96  (U.S.C.C.A.)  Habeas  corpus  cannot  be 
used  to  review  decision  upon  legal  sufficiency  of 
defense  of  former  jeopardy.— Collins  v.  Morgan, 
193. 

^=s>l05  (U.S.C.C.A.)  Writ  of  habeas  corpus  may 
be  employed  to  correct  excessive  punishment, 
after  that  which  mi;;ht  have  been  lawfully  im- 
posed has  been  satisfied.— Collins  v.  Morgan, 
193. 

(@=>lll(l)  (U.S.C.CA.)  Where  a  Chinese  per- 
son, applying  for  entrance  into  the  United 
States,  was  ordered  deported  without  a  fair 
hearing,  he  should  not,  on  writ  of  habeas  cor- 
pus, be  unconditionally  discharged  from  cus- 
tody ;  but  such  discharge  should  be  conditional, 
to  be  effective  only  in  case  immigration  author- 
ities should  fail  to  give  applicant  a  fair  hear- 
ing within  a  reasonable  period,  as  a  month.— 
White  V.  Wong  Quen  Luck,  245. 
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HARBORS. 

See  Collision,  ^=»99. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «=>1056-1067;    Crim- 
inal Law,  «=>1166%-1171;    New  TriaL 

HARRISON  ACT. 

See  Criminal  I^w.  «=>507,  564.  678;  Conspir- 
acy, ^s»43,  45;  Poisons. 


HEALTH. 


See  Food. 


HIGHWAYS. 

See  Rail;-oadR.  «=9324-350. 

HOURS  OF  SERVICE. 

See  Master  and  Servant,  ^=s>13. 

HUSBAND  AND  WIFE. 

See  Evidence,  ^=>66;    Fraudulent  Conveyanc- 
es, <g=>120,  162. 

n.  MARRIAGE  SETTLEMENTS. 

«=>3I(2)  (U.S.C.C.A.)  In  an  antenuptial  set- 
tlement contract  executed  with  knowledge  of 
its  contents  were  merged  all  promises  and  nego- 
tiations for  settlement  of  a  greater  amount.— 
Suhor  V.  Gooch,  647. 

^=»33  (U.S.C.C.A.)  Suicide  of  husband  is  not 
a  fraud  on  the  wife  invalidating  their  antenup- 
tial settlement— Suhor  v.  Gooch,  647. 

^==>34  (U.S.C.CA.)  Evidence  in  suit  to  avoid 
antenuptial  settlement  held  to  disprove  that  the 
woman  was  procured  to  sign  contract  without 
knowledge  of  contents.— Suhor  v.  Gooch,  647. 

Disproportion  between  marriage  settlement, 
with  release  of  interest  for  $50,000  and  expec- 
tancy, the  man  then  owning  $200,000  personalty 
and  $40,000,  held  not  so  gross  as  to  raise  pre- 
sumption of  concealment  of  value  of  property. 
-Id. 

V.   WIFE'S  SEPARATE  ESTATE. 
(A)  "What  Oonstltrntes. 

^=s>l29(3)  (U.S.C.C.A.)  A  wife,  to  whom  her 
husband  conveyed  property  pursuant  to  ante- 
nuptial agreement,  held  not  estopped  from  as- 
serting her  rights,  thouj?h  her  husband  controlled 
property  and  treated  it  as  an  asset  from  date 
of  marriage  down  to  the  date  of  conveyance,  less 
than  a  month  before  filing  of  petition  in  bank- 
ruptcy against  him.— Robertson  v.  Schlotzhauer, 
1(M. 

IMMIGRATION. 

See  Aliens,  ^=»53,  54. 

IMPRISONMENT. 

See  Habeas  Corpus. 

IMPROVEMENTS. 

See  Contracts,  ^=s>68. 


INDEMNITY. 

See  Principal  and  Surety. 

INDIANS. 

See  Constitutional  Law;   Taxation. 

«=>I6(4)  (U.S.C.C.A.)  Lease  by  an  Indian  al- 
lottee authorized  by  Act  June  7,  1897,  to  lease 
for  10  years,  held  not  invalid  as  to  sach  term 
because  of  separable  provision  for  renewaL— 
McCullough  V.  Smith,  335. 
€=>38(4)  (U.S.C.C.A.)  Indictmait  h^d  sofB- 
cient  to  charge  offense  of  carrying  from  without 
intoxicating  liquor  into  Indian  territory,  in  vio- 
lation of  act  oi  1895,  as  amended  by  the  Okla- 
homa Enabling  Act  of  1906,  and  not  to  be  re- 
stricted to  act  of  1897.— Collins  v.  Morsan,  193. 

INDICTMENT  AND  INFORMATION. 

See  Conspiracy,  ^=:>43;  Habeas  Corpus,  ^=» 
30;    Indians;    Post  Office,  «=>48. 

V.  REQUISITES  AND  SUFFIGXCKCT 
OF  ACCUSATION. 

^==>65  (U.S.C.C.A.)  Indictment  under  Crim. 
Code,  S|  37,  215,  charging  conspiracy  to  vio- 
late and  violation  of  section  215,  with  refer- 
ence to  illegal  use  of  mails,  held  not  bad  for 
failure  to  state  that  collection  agency  through 
which  defendants  realized  on  scheme  was  cor- 
poration, etc.,  or  show  relation  of  defendants 
to  agency.— Freeman  v.  United  States,  429. 

INFORMATION. 

See  Indictment  and  Informatioo* 

INFRINGEMENT. 

See  Patents,  «s>230-327. 

INJUNCTION. 

See  Corporations,  ^=>197;  Courts,  €=>273, 
407;  Removal  of  Causes;  Specific  Perform- 
ance, ^=>108. 

IV.  PRELIM  INARY  AND  INTEHI.O0U- 
TORY  INJUNCTIONS. 

(A)  Grounds  and  Proeeedinva  to  Proenre* 

<S=>I48(1)  (U.S.C.CA.)  Act  Oct.  15.  1914,  c 
323,  I  18,  38  Stat  738  (Comp.  St.  1916,  f 
1243b),  providing  that  no  restraining  order  or 
interlocutory  order  of  injunction  shall  issue, 
except  on  the  giving  of  a  bond,  does  not  apply 
to  such  an  order  issued  to  prevent  the  impair- 
ment or  the  exercise  of  the  court*8  jarisdietion 
or  the  enforcement  of  its  orders. — Swift  v. 
Black,  Panther  Oil  &  Gas  Ca,  448. 
^=»I58  (U.S.C.CA.)  Order  granting  a  prelimi- 
nary injunction  restraining  enforcement  of 
judgment  issued  in  suit  to  secure  B?t-off  of 
cross-claim  construed,  and  held  not  adjudica- 
tioD  of  ri^ht  of  set-off,  but  to  remain  in  force 
until  the  judgment  on  the  cross-claim  became 
final.— J.  Ia  Owens  Co.  v.  Officer,  475. 

An  order  granting  a  preliminary  injunction, 
when  clear  and  unambiguous,  cannot  be  nar- 
rowed or  broadened  by  the  terms  of  the  writ 
or  supporting  bond.— Id. 
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tion  of  the  Webb-Kenyon  Law.— Theo.  Hamm 
Brewing  Co.  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  9. 
Carrier  of  intoxicating  liquor  held  to  have  in- 
terest therein,  within  Webb-Kenyon  Law,  as  to 
transportation  of  liquor  intended  by  any  person 
interested  therein,  to  be  used,  etc.,  in  violation  of 
state  law.— Id. 


See  Patents. 


INVENTION. 
JEOPARDY. 


INSOLVENCY. 

See  Bankruptcy;  Corporations,  ^=>550;  Prin- 
cipal and  Surety. 

INSPECTION. 

See  Evidence,  ^=>7;   Food. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  ^=»780 ;  Trial,  ^=» 
192,  260. 

INTENT.  . 

See  Bankruptcy,  ^»180;  Contracts,  ^=»147, 
148;  Fraudulent  Conveyances,  ^»162;  Post 
Office.  «=>49;  Statutes,  <8=»181,  184,  205, 
225. 

INTEREST, 

See  Commerce,  ^=»97;    Receivers,  ^»158. 

n.  BATE. 

4©=>38(2)  (U.S.C.CA.)  Under  Gen.  Code  Ohio, 
S  8304,  judgment  against  holders  of  invalid 
bonds,  who  transferred  them  to  holders  in  due 
course,  held  to  bear  interest  at  the  rate  speci- 
fied in  the  bonds.— Williamson  v.  Collins,  347. 

INTERNATIONAL  LAW. 

See  Aliens. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERSTATE  COMMERCE  COM- 
MISSION. 

See  Commerce,  «=>88-98. 

INTERVENTION. 

See  Appeal  and  Error,  ^»87. 

INTOXICATING  LIQUORS. 

See  Commerce,  ^=>14;  Indians,  ^»38;  Judges. 

V.   BEOUI.ATION8. 

<g=>l  1 1  (U.S.C.CA.)  Code  Iowa.  §  2419,  prohib- 
iting transportation  or  conveyance  of  intoxicat- 
ing liquors  to  any  person  within  the  state,  held 
in  full  force  since  the  enactment  of  the  Webb- 
Kenyon  Act,  unless  repealed. — Theo.  Hamm 
Brewing  Co.  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  9. 
Code  Iowa,  §  2491,  prohibiting  transportation 
or  conveyance  of  intoxicating  liquor,  held  not 
repealed  by  Code  Supplemental  Supp.  1915,  $ 
2421b,  regulating  the  transportation  and  deliv- 
ery of  such  liquors. — Id. 

«=>ll2Vi5  [New,  vol.  20  Key-No.  Series] 

(U.S.C.CA.)  Receipt  of  liquor  from  car- 
rier held  a  violation  of  Code  Iowa,  §  2419,  so  as  i 
to  bring  the  transportation  within  the  condcmna-  See  Evidence,  ^=»7,  46. 
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See  Criminal  Law,  ^»200;  Ebibeas  Corpus, 
<9=s»96. 

JOINT-STOCK  COMPANIES. 

See  Citizens. 

JUDGES. 

IV.  DISQUAUFIOATIOlf  TO  ACT. 

€=>43  (U.S.C.CA.)  Judge,  owning  stock  in  oil 
company  against  which  suit  was  brought  by  the 
government  as  part  of  a  scheme  or  plan  of  liti- 
gation, held  disqualified  to  sit  in  a  suit  against 
another  oil  company,  brought  as  part  of  the 
same  scheme.—In  re  Honolulu  Consol.  Oil  Co., 
128. 

JUDGMENT. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. . 

For  review  of  judgments,  see  Appeal  and  Er- 
ror. 

Xm.  MERGER  ANB  BAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(A)  JitdirmentB  Operative  as  Bar. 

<S=>570(5)  (U.S.C.CA.)  A  decree  of  dismissal 
in  a  suit  to  restrain  an  action  at  law  for  want 
of  equity,  on  the  ground  that  complainant  has 
an  adequate  remedy  at  law,  aside  from  cases  in- 
volving title  to  or  possession  of  land,  is  not  a 
bar  to  any  defense  In  the  action  at  law. — Chica- 
go &  A.  Ry.  Co.  V.  Pressed  Steel  Car  Co.,  395. 

XrV.   CONCLUSIVENESS   OF  ADJUDI- 
CATION. 

(B)  Persona  Concluded. 

^s>707  (U.S.C.CA.)  Discharge  of  receiver  un- 
der chattel  mortgage  on  aflSdavits  tending  to 
show  solvency  hM  not  conclusive  on  creditors 
or  trustee  in  bankruptcy  in  suit  to  recover  pref- 
erence.—Golden  Hill  Distilling  Co.  v.  Logue, 
122. 

XX.   PAYMENT.    SATISFACTION, 
MERGER.  AND   DISCHARGE. 

«=>883(11)  (U.S.CCA.)  In  suit  in  equity  to 
secure  set-ott  of  judgments  in  actions  at  law, 
judgments  are  immune  from  attack,  and  court 
is  without  power  to  require  reduction  of  com- 
plainant's judgment  as  condition  to  granting  of 
the  relief  prayed  for.— J.  L.  Owens  Co.  v.  Of- 
ficer, 475. 
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JURISDICTION. 

See  AppearaDce;  Bankruptcy,  ^=92d3;  Coarti; 
Equity.  €=>.35;  Executora  and  Administra- 
tors. <g=>250;  Habeaa  Corpus,  4=>85-lll; 
Pleading,  <Ss>204. 

JURY. 

See  Criminal  Law,  <S=3ll66^;  Trial,  «ss>177, 
178. 

LACHES. 

See  Equity,  ^=»71. 


LANDS. 


See  Indians. 


LEASE. 

See  Indians;  Mines  and  Minerals. 

LEWDNESS. 

See  Prostitution. 

LICENSES. 

See  Patenta,  «=>209,  211. 

LIENS. 

See  Appeal  and  Error,  ^»87;  Bankruptcy, 
<@=»5(>;  Ciiattel  Mortgajres,  «=»148-157;  Cor- 
porations, €=>476-482^;  Maritime  Liens; 
Pledges,  ^=^25, 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIVE  STOCK. 

See  Chattel  Mortgages,  <8=»18-167. 

LOANS. 

See  Principal  and  Surety. 

LOGS  AND  LOGGING. 

<S=»3(15)  (U.S.C.C.A.)  Under  contract  between 
defendants  and  plaintiff  whereby  defendants 
were  to  convey  timber  to  corporation  to  be 
formed,  plaintiff  to  contribute  sawmill  plant 
of  old  corporation,  held,  plaintiff  could  sue  de- 
fendants for  breach;  contract  being  with  him, 
and  not  with  corporation.— Camp  v.  Gress,  549. 
In  action  for  breach  of  contract  to  convey 
timber  to  corporation  to  be  formed,  heldf  plain- 
tiff was  entitled  to  five-eighteenths  of  net  in- 
crease in  value  of  such  timber  and  whole  of 
loss  in  value  of  stock  held  in  old  corporation. 

LUMBER. 

See  Logs  and  Logging. 

MAIL 

See  Conspiracy.  ^=>43;  Criminal  Law,  ^=»371, 
447,  1043,  1056;  Indictment  and  Informa- 
tion;  Post  Office. 


MANDAMUS. 


II.  SUBJECTS  AHD   PUBP08£S   OF 
BELIEF. 

(A)   Acts  and  Proeeedlnvs   off  Covrta, 
Jndarest  and  Jadlclal  OiBeers. 

^=»46  (U.S.C.C.A.)  Where  after  argument 
judge  transferred  case  to  equity  side  of  court, 
held,  mandamus  would  not  lie  to  compel  him 
to  grant  jury  trial.— Ex  parte  Mason,  5S2. 


MANN  ACT. 

See  Prostitution. 

MARITIME  LIENS. 

I.  If ATUBE,   OBOUUDS.  AHI>  SUB- 
JEOT-MATTEB  IH   GEHERAI.. 

(B)  Under  Statntary  Pro-risloK«. 

«=>2I  (U.S.C.C.A.)  Contract  for  the  condition- 
al sale  of  a  vessel  construed  with  respect  to 
provisions  against  the  creation  of  liens  by  the 
purchaser.— The  Oceana,  508. 

Under  Act  June  23,  1910,  c  373,  one  fur- 
nishing repairs  or  supplies  on  order  of  a  per- 
son intrusted  with  the  management  of  the 
vessel  is  not  bound  to  search  the  records  to 
ascertain  his  authority. — Id. 

Persons  furnishing  repairs  and  supplies  to  a 
vessel  on  orders  of  an  agreed  purchaser  in 
actual  possession  held  entitled  to  liens  as 
against  the  seller. — Id. 

MARRIAGE. 

See  Fraudulent  Conveyances,  ^=^76. 

MARRIAGE  SETTLEMENTS. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Conspiracy,  ^=»28;    Slaves. 

I.   THE   RELATION. 

(B)  Statutory  ReiralatloB. 

<&=>I3  (U.S.C.C.A.)  The  proviso  contained  is 
Hours  of  Service  Act,  $  3,  allowing  railroad 
employes  to  be  kept  in  service  beyond  the  hours 
fixed,  applies  to  tlDlegraph  operators  whose 
hours  of  service  are  fixed  by  section  2. — Bald- 
more  &  O.  R.  Co.  V.  United  States,  19. 

That  pipe  used  to  feed  railroad  water  tank 
sprung  leak  and  necessitated  continuous  opera- 
tion of  pump  during  night  held  not  to  amount 
to  an  unavoidable  accident  or  casualty,  wirhin 
Hours  of  Service  Act,  f  3,  warranting  railroad 
company  in  requiring  its  sole  employ^  at  sta- 
tion, who  was  agent  and  telegrapher,  to  remain 
on  duty  more  than  17  hours,  allowed  by  section 
2.-Id. 

«=»I3  (U.S. CCA.)  Where  telegraph  operator 
regularly  working  from  7  a.  m.  to  3  p.  m.  was 
excused  at  1:30  p.  m.,  and  on  duty  from  3  p. 
m.  to  5:10  p.  m.,  fact  that  he  was  on  du^ 
more  than  9  hours  in  the  24-hour  period,  com- 
mencing at  3  p.   m.,  held  not  a  violation  of 
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Hours  of  Service  Act»  8  2.— United  States  v. 
Missouri  Pac.  Ry.  Co..  466. 

Excess  service  of  telegraph  operator  because 
of  delay  of  train  which  picked  up  cars  of  live 
stock,  held  not  caused  by  emergency,  within 
Hours  of  Service  Act,  §  2,  where  but  for  over- 
sight the  cars  would  have  been  picked  up  by 
an  earlier  train.— Id. 

Excess  service  of  telegraph  operator  for  pur- 
pose of  holding  train  and  receiving  orders  in 
reference  thereto,  to  permit  prompt  moving  of 
another  train,  concerning  arrival  of  which  dis- 
patcher had  been  misinformed,  held  not  caused 
by  an  emergency.— Id. 

Excess  service  of  railroad  telegraph  operator, 
caused  by  delay  of  train  in  reaching  his  sta- 
tion, due  to  derailment  of  part  of  another  train, 
lield  caused  b:^  an  emergency.— Id. 

Delay  of  train  in  leaving  station,  due  to  bro- 
ken packing  rings,  making  it  necessary  to  send 
for  relief  engine,  held  not  emergency  justify- 
ing excess  service  of  the  operator  at  such  sta- 
tion.— Id. 

III.  BCASTER'8  I.IABII.ITY  FOB  IH- 

JURIES  TO   SERVANT. 
(O  Methods  of  'WotIl,  Rules,  and  Orders. 

^=»I3I  (U.S.O.O.A.)  Mine  inspector's  erroneous 
construction  of  statute  as  not  requiring  light  on 
moving  cars  where  they  struck  miner,  even  if 
communicated  to  mine  operator,  held  not  to  avail 
operator,  actual  damages  only  being  claimed. — 
Pocahontas  OonsoL  Collieries  Co.  v.  Johnson, 
654. 

<©=>I37(1)  (U.S.C.CA.)  Virginia  Mining  Act,  § 
13  (Pollard's  Supp.  1916,  p.  298),  requiring 
lights  on  the  front  of  moving  cars,  held  to  apply 
where  they  are  being  pushed  to  bottom  of  indine 
to  be  taken  by  hoist  chain  to  tipple.— Pocahon- 
tas ConsoL  Collieries  Co.  v.  Johnson,  654. 

<S=>I39  (U.S.C.CA.)  Breach  of  statutory  duty 
to  give  warning  of  approach  of  cars  in  a  mine 
by  li^ht  on  front  of  them  held  proximate  cause 
of  injury  to  employ^  struck  by  tnem  while  wait- 
ing on  track  for  cars  to  pass  on  the  other  track. 
— Pocahontas  Consol.  Collieries  Co.  v.  Johnson, 
654. 

(F)  Risks  Assumed  by  Servant. 

«:»204(2)  (U.S.C.C.A.)  An  employ^  does  not  as- 
sume the  risk  of  known  violation  by  the  employ- 
er of  a  penal  statute  requiring  a  specific  appli- 
ance deemed  by  the  Legislature  necessary  for 
the  safety  of  employes.- Pocahontas  Consol.  Col- 
lieries Co.  v.  Johnson,  654. 

<G)  Contributory  Nearllflrenee  of  Servant. 

^=>235(9)  (U.S.C.CA.)  Negligence  of  employ^ 
struck  by  loaded  cars  on  track  in  mine  cannot 
be  based  on  failure  to  listen,  where  effort  to  lis- 
ten would  have  been  useless  because  of  noise  of 
empty  cars  passing  on  other  track. — Pocahontas 
Consol.   Collieries   Co.   v.   Johnson,   654. 

<es>238(3)  (U.S.C.C.A.)  An  experienced  worker 
in  a  coal  mine,  killed  by  fall  of  brow  of  loose 
coal,  when  he  cut  a  groove  in  side  of  entry 
for  telephone  wire,  against  protest  and  warn- 
ing, and  with  knowledge  that  the  drummy  coal 
should  first  be  taken  down  with  assistance  of 


others,  held  negligent.— Dodd  v.  Pocahontas 
Consol.  Collieries  Co.,  579. 

^==>24l  (U.S.C.C.A.)  A  miner,  relative  to  con- 
tributory negligence,  held  not  traveling  on  foot 
to  work  on  motor  road  in  violation  of  Virginia 
Mining  Act,  §  8,  where  he  goes  into  the  drift 
mouth  to  where  it  intersects  entrance  from  tip- 
ple there  to  take  car  into  mine. — Pocahontas 
ConsoL  Collieries  Co.  v.  Johnson,  654. 

«=>243(5)  (U.S.C.CA.)  Rule  of  mine  operator 
against  riding  on  cars  without  authority  held  in- 
applicable, as  regards  contributory  negligence, 
where  the  method  of  miners  entering  on  cars  was 
practiced  so  obviously  and  constantly  as  to  war- 
rant inference  that  it  was  authorized  and  sanc- 
tioned by  employer. — Pocahontas  Ck>nsoL  CJoUier- 
ies  Co.  V.  Johnson,  654. 

(H)  Actions. 

<S=»289(16)  (U.S.C.CA.)  Virginia  Mining  Act,  § 
8,  prohibiting  a  miner  entering  the  mine  in  a 
certain  way  only  where  other  good  roads  are 
provided  for  the  purpose,  a  miner  cannot  be  held 
negligent  as  matter  of  law  in  so  entering,  there 
being  evidence  for  the  jury  as  to  there  being  no 
other  good  road  therefor. — Pocahontas  Consol. 
Collieries  Co.  v.  Johnson,  654. 

Mfiner  struck  by  unlighted  car  held  not  negli- 
gent as  matter  of  law  in  standing  on  track,  while 
cars  were  rapidly  passing  on  other  track,  though 
there  was  a  space  five  and  a  half  feet  wide  tH^ 
tween  tracks.— Id. 

MEAT. 

See  Evidence;   Food. 

MEDICINES. 

See  Poisona. 

MEETINGS. 

See  Corporations,  ^=^197. 

MERCANTILE  AGENCIES. 

See  Bankruptcy,  ^s»4()7. 

MINES  AND  MINERALS. 

See  Death,  ^=>58;  Master  and  Servant;   Pen- 
alties. 

n.   TITLE,   OONVETANCE8,   AND 
CONTRACTS. 

(C)  lieases,  lilcenaes,  and  Contracts. 

^==>58  (U.S.CC.A.)  Mining  lease  for  oil,  gas, 
and  other  minerals  construed,  and  held  not  in- 
valid on  its  face.— McCullough  v.  Smith,  335. 

MISREPRESENTATION. 

See  Fraud. 

MISTAKE. 

See  Compromise  and  Settlement. 
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MONOPOLIES. 

II.   TBirSTS    ANB    OTHER    COMBINA- 
TIONS  IN   RESTRAINT    OF 
TRADE. 

<S=>I7(1)  (U.S.C.C^)  At  least  subject  to  lim- 
itatioDS,  a  system  of  contracts  between  manu- 
facturer and  dealers  in  connection  with  ab- 
solute sales  of  its  product,  attempting  to  con- 
trol resale  price,  is  a  restraint  on  trade,  in- 
valid at  common  law  and  under  the  Sherman 
Anti-Trust  Act— Ford  Motor  Co.  v.  Union  Mo- 
tor Sales  Co.,  5S1. 

MORTGAGES. 

See  Chattel  Mortgages;  Corporations,  ^=»476, 
482 Mi;  Receivers,  «=>158. 

IV.   RIGHTS  AND   IXABUJTIES  OF 
PARTIES. 

^=>I88  (U.S.C.C.A.)  Legal  effect  of  mortgage 
given  on  land  in  Indian  Territory  in  1006  is 
governed  by  common  law,  and,  except  as 
against  mortgagee,  mortgagor  while  in  posses- 
sion remains  real  owner.— McCullough  v.  Smith, 
335. 

MOTIONS. 

See  Appeal  and  Error,  ^=>977 ;  Trial,  «=>177. 

MUNICIPAL  CORPORATIONS. 

XU.   TORTS. 

(A)  Bxerelse    of    Governmental    and    Cor« 

porate  Powers  in   General. 

<Ss>723  (U.S.C.C.A.)  Suit  in  admiralty  may  be 
maintained  against  municipal  corporation  for 
tort,  if  cause  of  action  is  stat«Hi  under  maritime 
law,  although  same  acts  of  its  servants  would 
not  constitute  cause  of  action  under  local  state 
In \v.— City  of  Chicago  v.  White  Transp.  Co., 
138. 

(B)  Condition  or  Use  off  Pnblie  Bnildinars 

and  Other  Propertr* 

<8=»853  (U.S.C.C.A.)  A  city  held  liable  in  ad- 
miralty for  the  sinking  of  a  steamer  through  the 
negligence  of  Bremen  operating  from  a  fireboat. 
—City  of  Chicago  v.  White  Transp.  Co.,  138. 

NAMES. 

See  Trade-Marks  and  Trade-Names. 

NARCOTICS. 

See  Conspiracy.  ^=>43,  45;  Criminal  Law, 
<©=>507,  5G4,  678;    Poisons. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  ^s>242-2G2. 

NEGLIGENCE. 

See  Carriers.  ^=>280-347;  Collision;  Master 
and  Servant,  <S=5>131-289 ;  Municipal  Cor- 
porations; PiloU;  Railroads,  <S=»324-359; 
Shipping,  ^=>84, 141;  Towage,  «=>11, 15. 


IV.  AOnOHS. 
(fiJ)  Trial,  JndiTiaent,  and  Re'vle'vr. 

«=>I36(9)  (U.S.C.C.A.)  When  facta  as  to  de- 
fendant's negligence  are  such  that  but  one  con- 
elusion  can  be  drawn  by  reasonable  men,  the 
court  should  instruct  a  yerdict;  bat  when  rea- 
sonable men  may  draw  different  conclusions, 
the  question  is  for  the  jury. — ^Pennsylvania  B. 
Co.  V.  Rogers,  504. 

«=>I36(26)  (U.S.C.C.A.)  The  question  of  con- 
tributory negligence  is  usually  for  the  jury-— 
Missouri  Dist.  Telegraph  Co.  v.  Morris  Sc  Co^ 
179. 

«:»I36(26)  (U.S.C.C.A.)  When  reasonable  men 
may  draw  but  one  conclusion  from  the  facts  as 
to  deceased's  contributory  negligence,  the  court 
should  direct  a  verdict;  but  when  there  is  a 
conflict!  warranting  different  conclusions,  the 
question  is  for  the  jury.— Pennsylvania  B.  Ca 
V.  Rogers,  504. 

NEW  TRIAL 

See  Appeal  and  Error,  ^=»977* 

n.   OBOUNDS. 

(B)  Irrevnlarities    or   Defects    Im    ▼erdiet 
or  Findlnva* 

^=s»64  (U.S.C.Cj^..)  Error,  if  any.  in  reimpanel- 
ing  jury  to  correct  technical  irregularity  in  sealeti 
verdict,  held  a  mere  formality,-  not  furnishing; 
ground  for  a  new  trial.— Ka win  &  Co.  v.  Ameri- 
can Colortype  Co.,  97. 

NOTICE. 

See  Adverse  Possession,  ^=>31;  Chattel  Mort- 
gages, «=:9l48,  155. 

OBJECTIONS. 

See  Trial,  <&=>82. 

OFFER  OF  PROOF. 

See  Trial.  «=>45. 

OFFICERS. 

See  Banks  and  Bankmg,  «=»262:  Corporations, 
*=>308,  309,  399,  417;    Receivers, 

OLEOMARGARINL 

See  Evidence,  «=>7;    Food. 

OPIUM. 

See  Conspiracy,  «=»43,  45 ;  Poisons,  ^=s>4. 

PAINT  REMOVERS. 

See  Patents,  «s»183. 

PAROL  EVIDENCE. 

See  Evidence,  «=>419. 

PARTIES. 

For  parties  on  appeal  and  review  of  rolings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 
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PASSENGERS. 

See  Carriers,  ^=>247-347. 

PATENTS. 

See  Contracts.  «=>68,  116;    Courts,  «=»290; 
Specific  Performance,  ^=»105,  108. 

n.   PATENTABUJTY. 
(A)   Invention. 

<S=»r6  (U.S.C.C.A.)  That  a  patentee  does  not 
understand  his  own  mechanisr^  will  not  invali- 
date the  patent,  if  it  is  described  and  produces 
a  new  result— Marconi  Wireless  Telegraph  Co. 
of  America  v.  De  Forest  Radio  Telephone  & 
Telegraph  Co..  258. 

<8==>28  (U.S.C.C.A.)  To  give  vaUdity  to  a  de- 
sign patent,  there  must  be  originality,  and  the 
exercise  of  the  inventive  faculty,  and  the  de- 
sign shown  must  also  be  pleasing  and  attractive 
to  the  eye.— R.  E.  Dietz  Co.  v.  Burr  &  Stark- 
weather Co.,  290. 

It  is  immaterial  that  the  subject  of  a  design 
patent  may  embody  a  mechanical  function,  pro- 
vided the  design  per  se  is  pleasing,  attractive, 
novel,  useful,  and  the  result  of  invention.— Id. 
^==>32  (U.S.C.CA.)  The  printed  date  of  the 
filing  of  the  application  as  shown  on  the  official- 
ly printed  copy  of  the  patent  will  be  accepted 
as  correct  in  the  absence  of  objection. — Lemley 
V.  Dobson-Evans  Co.,  171. 
^=s>36  (U.S.C.CA.)  The  transformation  of  a 
laboratory  experiment  into  a  successful  and 
useful  mechanical  device  is  evidence  of  inven- 
tion.—Marconi  Wireless  Telegraph  Co.  of  Amer- 
ica V.  De  Forest  Radio  Telephone  &  Telegraph 
Co.,  258. 

(C)   utility. 

«=>47  (U.S.C.CA.)  Term  "useful,"  as  used  in 
patent  law.  when  applied  to  machine,  means 
that  machine  will  accomplish  its  purpose  prac- 
tically when  applied  in  industry.— Besser  v. 
Merrilat  Culvert  Core  Co.,  309. 

(D)  Anticipation. 

^=>5I(1)  (U.S.C.CA.)  A  patent  is  void  for  an- 
ticipation if  the  patented  machine  or  its  equiva- 
lent was  known  and  used  in  this  country  by  a 
single  person  prior  to  its  invention  or  discovery 
by  the  patentee.— Twentieth  Century  Machinery 
Co.  V.  Loew  Mfg.  Co.,  163. 
<d=»59  (U.S.C.CA.)  A  defendant  has  the  same 
right  to  show  the  time  of  conception  of  an  un- 
patented anticipating  device  and  diligence  in 
reducing  it  to  practice,  as  complainant  has  to 
do  the  same  in  respect  to  the  patented  device.— 
Twentieth  Century  Machinery  CJo.  v.  Loew  Mfg. 
Co.,  153. 

<S=»6I  (U.S.C.CA.)  A  patent  the  application 
for  which  was  filed  prior  to  that  for  the  patent 
in  suit  is  prima  facie  a  part  of  the  prior  art, 
and  may  be  considered  in  the  limitations  it  im- 
poses on  the  scope  of  the  patent  in  suit. — Jack- 
son Cushion  Spring  Co.  v.  Adler,  166. 
^=s>62  (U.S.C.CA.)  As  respects  an  anticipated 
device,  claimed  to  be  a  complete  anticipation  of 
a  patent  in  suit  and  depending  as  to  its  exist-- 


ence  and  use  upon  oral  testimony,  the  proof 
must  be  clear,  satisfactory,  and  beyond  reason- 
able doubt.— Twentieth  Century  Machinery 
Co.  V.  Loew  Mfp.  Co.,  153. 

Where  the  existence  of  an  anticipating  ma- 
chine is  shown  with  certainty,  it  is  necessary 
for  the  patentee  to  carry  the  date  of  his  in- 
vention back  to  a  prior  date  by  convincing 
proofs,  and  also  to  show  reasonable  diligence 
in  reduction  to  practice.— Id. 

(B)  Prior  Pvblle  Use  or  Sale. 

€=»78  (U.S.C.CA.)  That  a  divisional  applica- 
tion for  a  process  was  not  filed  until  more  than 
two  years  after  a  public  use  will  not  invalidate 
the  patent  issued  thereon,  where  until  the  divi- 
sion the  same  claims  were  pending  in  the  origi- 
nal application.— Aurora  Mantle  &  Lamp  (3o.  v. 
Kaufmann,  423. 

(F)  Abandonment. 

<&=»82  (U.S.C.CA.)  The  acquiescence  by  the 
applicant  for  a  patent  in  the  citation  against 
him  of  references  by  the  examiner  precludes  him 
in  a  subsequent  suit  from  carrying  back  the 
date  of  his  invention  to  antedate  such  references. 
— Melber  v.  School  Dist  of  Pittsburgh,  62. 

m.  PERSONS  ENTITIiED  TO   PAT- 
ENTS. 

«=>90(5)  (U.S.C.CA.)  Diligence  is  of  the  es- 
sence of  a  proper  relation  between  the  concep- 
tion and  reduction  to  practice  of  an  invention, 
and  must  consist  of  a  degree  of  effort  that  can 
fairly  be  characterized  as  substantially  one  con- 
tinuous act.— Twentieth  Century  Machinery 
Co.  V.  Loew  Mfg.  Co.,  153. 

nr.  APPLICATIONS  AND  PROCEED- 
INGS  THEREON. 

<8=»97  (U.S.C.CA.)  Rules  established  by  the 
Commissioner  of  Patents,  pursuant  to  Rev.  St. 
§  483  (Comp.  St.  1916,  §  745),  if  not  inconsist- 
ent with  law,  have  the  force  of  statute.— West- 
inghouse  Traction  Brake  Co.  v.  Christensen, 
413. 

<&=»99  (U.S.C.CA.)  Claims  for  a  new  product 
are  not  sustainable,  unless  the  specification  dis- 
closes at  least  one  practicable  way  of  making 
it— Hemming  Mfg.  Co.  v.  Cutler-Hammer  Mfg. 
Co..  293. 

<g=>ll2(4)  (U.S.C.CA.)  Issue  of  later  patent 
raises  no  presumption  of  noninfringement  of  ear- 
lier, and  usually  does  not  even  tend  to  establish 
that  conclusion.— General  Electric  Co.  v.  Elec- 
tric Controller  &  Mfg.  Co.,  54. 

V.  REQUISITES  AND  VAI«IDITT  OF 
UBTTERS  PATENT. 

^=>I29  (U.S.C.CA.)  A  condition  of  a  sales 
agency  contract  that  the  agent  shall  recognize 
and  respect  all  rights  of  the  patentee  under  the 
patent  ceases  to  be  effective  when  the  contract 
IS  terminated,  and  in  a  subsequent  suit  the  agent 
may  contest  the  validity  of  the  patent.— K-W 
Ignition  Co.  v.  Temco  Electric  Motor  Co.,  286. 
®=>I29  (U.S.C.CA.)  In  a  suit  upon  a  patent  li- 
cense contract,  the  prior  art  is  not  admissible, 
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either  to  show  the  invalidity  of  the  patent  or  to 
limit  the  prima  £acie  scope  of  the  claims,  fur- 
ther than  to  make  clear  any  ambiiniities  therein. 
—Chicago  &  A.  Ry.  Co.  v.  Pressed  Steel  Car 
Co..  395. 

VH.  REISSUES. 

<S=»I36  (U.S.C.C.A.)  Failure  of  patentee  to  ap- 
ply  for  claims  sufficiently  broad  to  cover  his  in- 
vention, in  the  absence  of  any  fraudulent  in- 
tention, is  inadvertence  or  mistake,  which  will 
authorize  reissue.— Robert  v.  Krementz,  389, 
^=>I42  (U.S.C.C.A.)  Acquiescence  by  patentee 
in  rejection  of  claims,  which  are  for  but  part  of 
his  invention,  does  not  estop  him  from  obtain- 
ing by  reissue  claims  for  another  and  diflFerent 
part— Robert  v.  Krementz,  389. 
«=>I47  (U.S.C.C.A.)  Patent  issued  to  correct 
mistake  in  prior  patent,  but  not  designated  as 
reissue  and  purporting  to  run  full  term  from  its 
date,  held  issued  without  authority  and  invalid. 
— Westinghouse  Traction  Brake  Co.  y.  Christen- 
sen,  413. 

Vm.  DISCLAIMERS. 

^=s>l55  (U.S.C.C.A.)  A  disclaimer  is  valid 
which  only  abandons  something  claimed  in  the 
patent,  but  not  needed,  without  broadening  or 
enlarging  any  claim,  and  leaving  the  claims  ful- 
ly supported  by  the  original  specification.— 
Marconi  Wireless  Telegraph  Co.  of  America  v. 
De  Forest  Radio  Telephone  &  Telegraph  Co., 
25a 

IX.  OONSTRirOTIONAlfD  OPERATION 

OF  I.ETTERS  PATEKT. 
(B)  lilmltatlon  of  Clalma. 

^=>I65  (U.S.C.CJL.)  When  an  inventor  has 
pointed  out  and  claimed  in  his  patent  the  com- 
bination or  improvement  he  claims  as  his  inven- 
tion, he  disclaims  and  dedicates  to  the  public 
any  other  combination  or  improvement  appar- 
ent from  his  specification  and  claims,  not  a  mere 
evasion  of  his  own.— Whitney  v.  New  York  Scaf- 
folding Co.,  46. 

^=s>l67(l>  (U.S.C.C.A.)  Claims  of  patent  are  to 
be  construed  in  light  of  real  invention  as  shown 
and  described  in  drawings  and  specification. — 
Burroughs  Adding  Mach.  Co.  v.  Felt  &  Tarrant 
Mfg.  Co..  373. 

Claims  of  patent  can  be  no  broader  than  actual 
invention  disclosed  by  drawings  and  specifica- 
tion.— Id. 

^=s>l68(2)  (U.S.C.C.A.}  The  cancellation  of  pro- 
cess claims  in  an  application  held  oot  to  invali- 
date a  patent  for  the  process  issued  on  a  divi- 
sional application. — Aurora  Mantle  &  Lamp  Co. 
V.    Kaufmann,    423. 

«=9l75  (U.S.C.C.A.)  The  patentee  of  a  process 
is  not  necessarily  restricted  to  the  order  in 
which  the  steps  are  named  in  the  patent.— Au- 
rora Mantle  &  Lamp  Co.  v.  Kaufmann,  423. 

X.  TITI.E.  OOHVEYANOES.  AND  OON- 

TRAOTS. 
(A)  RiirlttB  of  Patentees  In  General. 

<S=:»I83  (U.S.C.C.A.)  Agreement  for  assign- 
ment of  all  future  improvements  or  inventions 
covering  paint  removers,  held  sufficient  in  form. 
--Chadeloid  Chemical  Co.  v.  H.  B.  Chalmers  Co.,' 
304. 


Where  competitors  in  manufacture  and  sale  of 
paint  removers  formed  corporation,  agreement 
by  all  of  them  to  assign  future  improvements  or 
inventions  to  the  corporation  held  not  invalid- 
Id. 

Where  organizers  of  corporation  agreed  to  ss- 
sign  future  inventions  or  improvements  to  it, 
payment  of  retainer  or  salary  to  one  party  to 
conduct  experiments  held  not  to  annul  the  agree- 
ment or  to  release  another  of  the  parties.- Id- 

(O  lileenses  and  CoBtra««s. 

<5=>209(1)  (U.S.C.CA.)  A  written  agreement 
by  a  corporation  to  grant  a  license  under  a  pat- 
ent held  valid  and  binding  and  to  entitle  the  oth- 
er party  to  a  specific  performance. — Bijur  Mo- 
tor Lighting  Co.  v.  Ekrhpse  Mach.  Co.,  29Sw 
<S=s>2ll(3)  (U.S.C.CA.)  Estoppel  by  a  patent 
license  does  not  depend  on  user  of  the  device 
licensed  by  the  licensee.— Chicago  A  A.  Ry.  Ca 
V.  Pressed  Steel  Car  Co.,  395. 
^s>2l6  (U.S.C.C.A.)  The  dominant  character 
of  the  dealing  being  a  sale  by  manufacturer  to 
dealers  of  patented  articles,  with  attempt  to 
provide  and  enforce  resale  prices,  reservation 
of  title  being  only  till  price  is  paid,  the  sale  is 
absolute,  rather  than  conditional. — Ford  Mo- 
tor Co.  v.  Union  Motor  Sales  Co.,  584. 

Patent  gives  patentee  no  right  to  dictate  re- 
sale prices  of  patented  articles  absolutely  sold 
by  him,  and  so  no  right  to  restrain  sale  by  a 
third  person  at  less  than  prices  attempted  to 
be  fixed  by  patentee,  though  such  person  buys 
at  less  than  such  price  from  the  purchaser 
from  patentee  with  knowledge  of  their  contract 
as  to  resale  price.— Id. 

Zn.  IHFBIKOEBfEHT. 
(A)  liniat   Constltntes   InfrlnireMient. 

«:»230  (U.S.C.C.A.)  "Equivalency"  in  the  pat- 
ent  law  Is  not  necessarily  mutual,  and  whether 
device  of  defendant  is  equivalent  of  that  of  com- 
plainant's patent  depends  upon  scope  of  claim  in 
suit.— General  Electric  Co.  v.  Electric  Control- 
ler &  Mfg.  Co.,  54. 

€=»237  (U.S.C.C.A.)  The  term  "mechanical 
equivalent,**  when  applied  to  the  interpretation 
of  a  nioneer  patent,  has  a  broad  and  generoiu 
signincation,  while  its  meaning  is  very  narrow 
and  limits  when  it  conditions  the  construction 
of  a  patent  for  a  slight  improvement, — Whitn^ 
v.  New  York  Scaffolding  Ck).,  46. 
^:»259  (U.'S.C.CJ^.)  The  question  in  contiiba- 
tory  infringement  is  whether  or  not  the  de- 
fendant made  or  sold  his  machine  or  improve 
ment  with  the  intent  or  purpose  of  aiding  an- 
other in  the  unlawful  making,  selling,  or  nsin; 
of  a  third  person's  patented  invention. — Whit- 
ney y.  New  York  Scaffolding  Co.,  46. 

(O  Salts   In  B«altr« 

«:»283(1)  (U.S.C.CJL.)  A  patent  the  applJea- 
tion  for  which  antedates  that  for  the  patent  in 
suit  is  a  part  of  the  prior  art,  and,  if  anticipa- 
tory, may  be  shown  in  defense  of  a  suit  for  in- 
fringement, under  subdivision  4,  §  49^,  ReT. 
St.  (Comp.  St  1916,  f  9466[4]).— Lemley  v.  Dob- 
son-Evans  Co.,  171. 

«s»3l2(2)  (U.S.C.CA.)  Theories  concemin; 
phenomena    observed    in    wireless    tdecraphj. 
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which  are  not  the  same  as  were  held  by  the  wit- 
nesses a  short  time  before,  and  which  they  admit 
are  only  theories,  are  not  legal  evidence. — Mar- 
coni Wireless  Telegraph  Co.  of  America  v.  De 
Forest  Radio  Telephone  &  Telegraph  C5o.,  258. 
^=»3I3  (IT.S.C.C.A.)  Court  has  power  to  dis- 
miss bill  for  infringement  on  motion,  on  ground 
that  patent  is  void  for  lack  of  invention  shown 
on  its  face.— American  Safety  Device  Co.  v.  Lie- 
bel-Binney  Const.  Co.,  273. 
^=»32l  (U.S.C.C.A.)  In  connection  with  an  ac- 
counting under  an  interlocutory  decree  in  an  in- 
fringement suit,  the  court  held  to  have  discre- 
tionary power  to  consider  and  adjudicate  upon 
a  modified  structure  presented  by  defendant. — 
Kalamazoo  Loose- T^af  Binder  Co.  y.  Proudfit 
Loose-Leaf  Co.,  407. 

€=»327  (U.S.C.C.A.)  A  Circuit  Court  of  Ap- 
peals, even  after  the  term  at  which  it  has  de- 
termined an  appeal  from  an  interlocutory  decree 
in  an  infringement  suit,  on  request  of  the  Dis- 
trict Court,  may  permit  such  court  to  open  the 
decree  and  take  further  te8timony^--Sundh 
Electric  Co.  v.  Cutler-Hammer  Mfg.  Co.,  591. 

Xm.  DECISIONS  ON  THE  VALIDITT, 
OONSTRirOTION,  AND  IN- 
FBINGEBfENT  OF  PABTIOIT- 
UkR  PATENTS. 

^s>328.  

UNITED  STATES. 

DESIQN. 

42,488.  Lantern,  held  void 290 


ORIGINAL. 


6364280. 

660,518. 

672,175. 

676.545. 
682,178. 

724,210. 


736,037. 
744,773. 
762,520. 


762,521. 


763,274. 
763,668. 


764,608. 
767,107. 


781,127. 
791,348. 

803,684. 

819,461. 


and  electric 


62 
403 

418 


Combined   air  pump 
motor,   held   void 413 

Concrete  and  steel  construction, 
held  not  infringed 62 

Concrete  and  steel  construction, 
claims,  8,  9,  10  and  11,  held  void 

Flashlight  apparatus,  held  void. 

Dropping  mechanism  for  corn- 
planters,  held  not  infringed 

Hot-air  pipes,  claims  1  and  2, 
held  void;  claims  3,  4,  and  5, 
held  valid  and  infringed 600 

Bottle  soaking  machine,  held  void  153 

Electromagnet,  held  not  infrin^^ed  591 

Improved  mechanism  for  adding 
machines,  construed  and  held 
valid,  but  not  infringed 373 

Improved  mechanism  for  adding 
machines,  construed,  and  held 
valid  but  not  infringed 373 

Scaffold,  held  void 273 

Controller  for  electric  motors; 
claim  7,  held  not  anticipated, 
valid,  and  infringed 54 

Electromagnet,  held  not  infringed  591 

Improved  mechanism  for  adding 
machines,  construed,  and  held 
valid,  but  not  infringed 373 

Car  coupler,  held  not  infringed..  602 

Car  door  mechanism,  claim  13, 
held  infringed 395 

Detector  for  wireless  telegraph  op- 
erator, held  valid  and  infringed  258 

Loose-leaf  binder,  held  void 171 


824,637. 
836,070. 
841,386. 


880,410. 
901,616. 


Detector  for  wireless  telegraph  ap- 
paratus, held  not  infringed ....  258 

Detector  tor  wireless  telegraph  ap- 
paratus, held  not  infringed 258 

Detector    for    wireless    telegraph 

apparatus,   held    void 258 

864,961.  Macnine   for   nailing   shoe   soles, 

claim  4.  held  void 281 

867.876.  Detector    for    wireless    telegraph 

apparatus,  held  not  infringed . . .  258 

867.877.  Detector  for  wireless  telegraph  ap- 

paratus, held  not  infringed 258 

867.878.  Detector    for    wireless    telegraph 

apparatus,  held  not  infringed . .  258 

869,321.  Insulating  material  and  process 
of  making  same,  held  not  in- 
fringed      293 

Combined  carton  and  display  de- 
vice, claim  1,  held  void 67 

Cover    for    automobile    radiators, 
held   void 604 

921,837.  Ice  cream  freeierj  claim  2,  injunc- 
tion against  infringement  re- 
versed     613 

933,834.  Edge-grip  tire  setter,  held  not  an- 
ticipated and  valid,  and  claims 
2,  3  and  5,  held  infringed. .....  265 

940,639.  Gas  mantle,  held  not  anticipated, 

valid,  and  infringed 423 

941,757.  Loose-leaf  binder,  held  not  in- 
fringed     407 

946,603.  Car  coupler,  held  void 602 

952,869.  Metallic  core  for  concrete  culverts, 

held    void 309 

959,008.  Scaffold,  held  not  infringed  by  1,- 
114,832,  for  hoisting  device,  46; 
held   void 275 

960,528.  Improved  mechanism  for  adding 
machines,  construed,  and  held 
valid,  but  not  infringed 373 

962,114.  Tubular  lantern,  held  void 290 

962,135.  Tubular  lantern,  held  void 290 

975,769.  Process   of   making   gas   mantles, 

held  valid  and  infringed 423 

979,276.  Detector  for  wireless  telegraph  ap- 
paratus, held  not  infringed 258 

991,187.  Spring  cushion,  held  not  infringed  166 

1,012,984.  Bottling  machine,  held  valid  and 

infringed  66 

1,072,791.  Shock-absorber  for  automobiles, 
held  not  anticipated,  valid, 
and    infringed 286 

1,114,832.  Hoisting  device,  held  not  to  in- 
fringe 959,008  for  scaffold...     46 

1,120,596.  Bottling  machine,  held  valid  and 

claim  1,  held  not  infringed. . .     66  - 

REISSUED. 

12,290.  Match  box,  held  valid  an4  infringed  389 

PAYMENT. 

See  Compromise  and  Settlement;    Receivers, 
€=»158. 

PENALTIES. 

I.   NATUBE  AlfD  GROUNDS,  AND  EX- 
TENT  OF  LIABILITY. 

<$=>8  (U.S.C.CA.)  Any    one    of    a    class    for 
whose  snecial  benefit  a  penal  statute  is  enact^ 
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has  rijfht  of  action  for  injuries  resulting  to  him 
from  Its  violation.— Pocahontas  Consol.  Collier- 
ies Co.  V.  Johnson,  654. 

PEONAGE. 

See  Conspiracy,  ^=5>28;  Criminal  Law,  ^=> 
1156;    Slaves. 

PERSONAL  INJURIES. 

See  Carriers,  ^=»280-347;  Railroads,  «=> 
324-.*^r»0;  Seamen;  Shipping,  ^=»84;  Trial, 
^=»260. 

PETITION. 

See  Bankruptcy,  ^:»59,  60. 

PILOTS. 

<g=>2V2  (r.S.C.C.A.)  PUot's  benevolent  asso- 
ciation held  not  liable  for  negligence  of  one  of 
its  members  while  in  service  of  vessel. — The 
Manchioneal,  313. 

<&=»I6  (U.S.C.C.A.)  Pilot  is  responsible  only 
for  his  personal  negligence  in  navigation  of  ves- 
sel, and  that  must  be  affirmatively  shown. — 
The  Manchioneal,  313. 

PLEADING. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadmgs,  see 
Appeal  and  Error. 

I.  FORM  AND  AIXEGATIOK8  IN 
GENERAL. 

<g=>8(15)  (T.S.C.CA.)  Allegation  that  agree- 
ment was  procured  by  fraudulent  means  and 
devices,  without  stating  what  means  and  devices 
were  resorted  to,  held  a  mere  conclusion,  to  be 
disregarded.— Church  v.   Swetland,  69. 

IV.   REPLICATION  OR  REPLT  ANP 
SUBSEQUENT  PLEADINGS. 

<8=»I73  (U.S.C.C.A.)  Replication  which  set  up 
no  new  matter  by  way  of  inducement,  but 
merely  matter  constituting  an  admission  of  the 
matters  of  inducement  alleged  in  the  plea,  held 
to  properly  conclude  to  the  country. — Kawin 
&  Cfo.  V.  American  Colortype  Co.,  97. 

V.  DEBffURRER  OR  EXCEPTION. 

<©=>204(3)  (U.S.C.C.A.)  Demurrer  to  com- 
plaint in  suit  by  assignee  for  want  of  jurisdic- 
tion held  properly  overruled  because  the  de- 
murrer was  general  and  the  complaint  stated  a 
cause  of  action  as  to  part  of  the  amount  sued 
for.— Menasha  Wooden  Ware  Co.  v.  Southern 
Oregon  Co.,  511.  518. 

PLEDGES. 

See  Assignments,  ^=p78. 

^=>I9  (U.S.C.C.A.)  Renewal  of  note  secured  by 
pledge  held  not  to  afifect  the  pledge  in  the  ab- 
sence of  a  distinct  agreement.---Church  v.  Swet- 
land, 69. 

Renewal  of  notes  of  corporation  by  new  cor- 
poration taking  over  the  assets,  debts,  and  con- 
tracts of  the  old  corporation,  held  not  to  re- 
lease collateral  security  for  the  notes.— Id. 


^=»25  (U.S.C.C.A.)  Agreement  by  corporation 
assuming  debts  of  another  corporation  that 
bonds  deposited  as  collateral  should  be  re- 
turned to  party  lending  them  to  the  corporation 
held  not  to  affect  the  pledgee's  right8.--Charch 
V.  Swetland,  69. 

Rights  of  pledgee  of  bonds  as  collateral  se- 
curity held  not  affected  by  agreement  of  one  as- 
suming the  pledgor's  debts  that  the  bond  should 
be  returned  to  plaintiff,  who  loaned  them  to  the 
pledgor,  though  it  knew  thereof. — Id. 
«=:»38  (U.S.C.CA.)  One  to  whom  the  holder  of 
notes  secured  by  collateral  assigned  the  notes 
and  the  collateral  acquired  the  same  rights  in 
all  respects  as  those  which  the  original  holder 
possessed.— Church  v.  Swetland,  69. 

Knowledge  of  transferee  of  notes  secured  by 
collateral  concerning  agreement  between  the 
pledgor  and  a  third  party  as  to  the  collateral 
held  not  to  affect  his  rights  in  the  collateraL 

POISONS. 

See  Conspiracy,  ^=s>43,  45;  Criminal  Law,  ^=» 
507,  564,  678. 

€=5>4  (U.S.C.CJL)  Harrison  Drug  Act,  f  la, 
does  not  provide  that  one  intending  to  deal  in 
drugs  shall  register  at  his  place  of  business,  bat 
that  he  shall  register  at  place  where  business 
is  to  be  carried  on.— Wallace  v.  United  States, 
80. 

One  merely  having  possession  of  opium  or  de- 
rivatives of  coca  leaves  for  his  own  use  is  not  a 
violator  of  Harrison  Drug  Act,  S§  1,  8.— Id. 
^=»9  (U.S.C.C.A.)  An  indictment  charging  a  vi- 
olation of  Harrison  Drug  Act  need  not  negative 
exemptions  contained  therein,  provisions  of  sec- 
tion 8  being  applicable  to  all  exemptions  con- 
tained in  act.— Wallace  v.  United  States.  80. 

In  a  prosecution  for  violating  the  Harrison 
Drug  Act,  evidence  held  sufficient  to  sustain  the 
conviction. — Id. 

POSSESSION. 

See  Adverse  Possession. 

POST  OFFICE. 

See  Conspiracy,  ^=»43;  Criminal  Law.  ^=> 
371,  447,  1043,  1056;  Indictment  and  Infor- 
mation. 

II.  MAHJiBIiE  MATTER,   TRANfOdS- 

SION   AlfD  DEUVEBY   OF  MAUs, 

AND  MONEY  OBDEB8. 

«=>2I(4)  (U.S.C.C.A.)  Where  P.  Company, 
running  trains  over  tracks  of  W.  Company,  car- 
ried mails  included  in  W.  Company's  contract 
and  for  which  it  was  paid,  held,  that  there  was 
an  implied  contract  to  pay  the  P.  Company 
therefor.— Equitable  Trust  Co.  of  New  York  t. 
Wabash  R.  Co.,  494. 

Contract  by  railroad,  having  mail-carrying 
contract,  to  pay  another,  which  did  the  carry- 
ing, held  to  be  implied,  notwithstanding  the  role 
that  a  contract  may  not  be  implied  against  one 
having  no  opportunity  to  elect. — Id. 

Where  railroad,  having  mail-carrying  con- 
tract, recognized  liability  to  another  railroad, 
doing  the  carrying,  to  compensate  it  for  use  and 
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hauling  of  mail  cars^  ?i€ld,  that  there  was  no 
inference  that  carrying  of  the  mail  was  gra- 
tuitous.— Id. 

lU.   OFFENSES    AGAINST    POSTAL 
I«AWS. 

«=»35  (U.S.C.CJL.)  That  use  of  mails  in  execu- 
tion of  scheme  to  defraud  was  in  reply  to  decoy 
letters  held  not  a  defense,  where  they  were  writ- 
ton  to  detect,  and  not  to  suggest  the  commis- 
sion of,  a  crime.— Freeman  v.  United  States, 
133. 

^==>35  (U.S.C.C.A.)  In  prosecution  under 
Crim.  Code,  §  215,  for  using  mails  in  execution 
of  scheme  to  defraud,  letters  set  out  in  indict- 
ment held  to  have  power  or  tendency  to  ex- 
ecute alleged  scheme. — Freeman  v.  United 
States,  429. 

In  prosecution  under  Crim.  Code,  §  215,  for 
using  mails  in  execution  of  scheme  to  defraud 
letter  which  is  mailed  need  not  be  one  to  or 
from  intended  victim. — Id. 

Scheme  being  one  for  obtaining  money,  use  of 
mails  for  assisting  in  retaining  money  or  con- 
veying to  victim  assurances  calculated  to  lull 
him  into  inaction  is  within  Crim.  Code,  I  215. 
-Id. 

In  prosecution  under  Crim.  Code,  |§  37,  215, 
for  violation  of  and  conspiracy  to  violate  sec- 
tion 215,  condemning  use  of  mails  in  further- 
ance of  scheme  to  defraud,  that  after  defendants 
received  advance  payments  for  collection  of 
claims  which  they  knew  to  be  worthless  they 
attempted  to  make  collections  would  be  no  ex- 
cuse.—Id. 

In  prosecution  under  Crim.  Code,  §§  37,  215, 
for  violation  of  and  conspiracy  to  violate  sec- 
tion 215,  condemning  use  of  mails  in  further- 
ance of  scheme  to  defraud,  that  contract  with 
victims  had  three  years  in  which  to  run  did  not 
make  defendants  immune  from  prosecution  for 
such  period. — Id. 

In  prosecution  for  using  mails  in  furtherance 
of  scheme  to  defraud  in  violation  of  Crim.  Code, 
§  215,  it  is  not  necessary  that  nothing  is  to  be 
given  in  return  for  money.— Id. 

In  prosecution  under  Crim.  Code,  }|  37,  215, 
for  violation  of  and  conspiracy  to  violate  sec- 
tion 215,  it  was  not  essential  to  prove  that 
scheme  contemplated  use  of  mails;  it  being  suf- 
ficient that  mails  were  in  fact  used.— Id. 

In  prosecution  under  Crim.  Code,  $§  37,  215, 
for  violation  of  and  conspiracy  to  violate  sec- 
tion 215,  where  execution  of  scheme  to  defraud 
would  have  been  utterly  impossible  without  use 
of  mails,  all  who  participated  would  be  guilty, 
although  not  actually  using  mails.— Id. 

<g=»48(4)  (U.S.C.CA.)  Indictment  under  Crim. 
Code,  8  37,  charging  conspiracy  to  violate  sec- 
tion 21o,  and  also  violation  of  section  215.  with 
reference  to  using  mails  in  execution  of  scheme 
to  defraud,  heW  not  bad  for  failure  to  set  out 
contract  with  the  victims  or  that  such  contract 
was  made. — Freeman  v.   United   States,  429. 

Indictment  under  Crim.  Code,  §§  37,  215. 
charging  conspiracy  to  violate  and  violation  of 
section  215  with  reference  to  misuse  of  mails, 
held  to  sufficiently  allege  that  letters  were  mail- 
ed for  purpose  of  executing  scheme. — Id. 


€=>48(8)  (U.S.C.C.A.)  On  trial  for  using  mails 
in  1912  in  execution  of  scheme  to  defraud  de- 
signed in  that  year,  etc.,  evidence  as  to  course 
of  defendant's  business  and  his  connection  there- 
with in  1910  held  not  too  remote.— Freeman  v. 
United  States,  133. 

^=^9  (U.S.C.C.A.)  In  prosecution  under  Crim. 
Code,  §1  37,  215,  for  violation  of  and  conspiracy 
to  violate  section  215  by  usins  mails  in  execu- 
tion of  scheme  to  defraud,  heldf  where  fraudu- 
lent scheme  had  been  shown,  it  was  competent 
to  prove  extent  to  which  charges  were  solicited 
and  secured  as  bearing  on  motive  and  intent. — 
Freeman  v.  United  States,  429. 

In  prosecution  under  Crim,  Code,  $§  37,  215, 
for  violation  of  and  conspiracy  to  violate  sec- 
tion 215,  condemning  use  of  mails  in  further- 
ance of  scheme  to  defraud,  evidence  held  insuf- 
ficient to  show  that  warnings  ^ven  agents 
against  making  false  representations  charged 
were  made  in  good  faith  and  with  intent  that 
they  should  be  acted  upon.— Id. 

In  prosecution  under  Crim.  Code,  |§  37,  215, 
for  violation  of  and  conspiracy  to  violate  sec- 
tion 215,  evidence  that  conspiracy  to  defraud 
was  to  be  executed  and  that  use  of  the  mails 
was  indispensable  sufficiently  showed  intent  to 
use  the  mails.— Id. 

In  prosecution  under  Crim.  Code,  |§  37,  215, 
for  violation  of  and  conspiracy  to  violate  sec- 
tion 215,  evidence  that  bankrupt  debtors  of 
victims  had  been  discharged  was  competent  on 
the  intent  of  defendants.— Id. 
<&=5>49  (U.S.C.C.A.)  Evidence  held  to  warrant 
a  conviction  under  Fen.  Code,  f  215,  of  using 
the  mail  to  defraud  by  sending  checks  to  per- 
sons as  contestants  in  prize  puzzle  contest  to 
apply  on  price  of  piano  if  bought— Sprinkle 
V.  United  States,  539. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREFERENCES. 

See  Bankruptcy,  <@=>162-200 ;  Fraudulent  Con- 
veyances, .^=»120. 

PRESCRIPTION. 

See  Adverse  Possession. 

PRESUMPTIONS. 

See  Appeal  and  Error,  ^=>907,  930;   Evidence, 


PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;    Corporations,  ^=9 
308,  309,  399,  417. 

PRINCIPAL  AND  SURETY. 

I.   OREATION   AND   EXISTENCE   OF 

REI.ATION. 

(A)  Between  Individuals. 

^=»7  (U.S.C.C.A.)  If  promises  by  one  making 
loan   to  corporation   to  make  other  loans  and 
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keep  it  from  insolvency  op  bankruptcy  were 
fraudulent,  held  that  they  gave  no  right  to  avoid 
a  transaction  to  a  party  loaning  bonds  to  the 
corporation  for  use  as  collateral  security. — 
Church  V.  Swetland,  69. 

PRIORITIES. 

See  Chattel  Mortgages,  ^=s>148;   Corporations, 
<e=>480;   Receivers,  ^=>158. 

PROBATE  COURTS. 

See  Executors  and  Administrators,  ^=^250. 

PROCESS. 

See  Admiralty;  Appearance;  Injunction;  Man- 
damus. 

PROHIBITION. 

See   Intoxicating  Liquors. 

PROPERTY. 

See  Conrts,  «=>367. 

PROSTITUTION. 

<©=»!  (U.S.C.C.A.)  Person  furnishing  money 
with  which  girls  sought  as  inmates  for  house 
of  prostitution  were  transported  from  Chicago 
to  Gary,  Ind»  held  guilty  under  White  Slave 
Traffic  Act— Heitler  y.  United  States,  568. 

Person  advancing  or  giving  money  to  prosti- 
tutes going  from  Chicago  to  Gary,  Ind.,  for 
taxi  fare  from  depot  in  Ga^  held  not  guilty  of 
oflfense  under  White  Slave  Traffic  Act— Id. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  «=»742;  Trial,  <S=»1T7, 178, 
192. 

PUBLIC  LANDS. 

See  Indians;    Taxation. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Railroads. 

PUNISHMENT. 

See  Habeas  Corpus,  ^=9105;    Penalties. 

RAILROADS. 

See  Admiralty;    Carriers;   Commerce;   Death, 

IX.  REOEIVEltS. 

^=:»208  (U.S.C.C.A.)  Under  order  appointing 
railroad  receivers  and  authorizing  them  to  pay 
traffic  balances  due  other  railroads,  held^  that 
they  were  authorized  to  pay  compensation  re- 
ceived under  mail-carrying  contract  to  another 
road,  which  did  the  carrying. — Equitable  Trust 
Co.  of  New  York  v.  Wabash  R.  Co.,  494. 
<@==>2I3  (U.S.C.CA.)  Where  railroad  receivers 
were  appointed  in  Missouri  district  and  also  in 


Michigan  on  an  ancillary  bill,  held,  that  daim 
growing  out  of  operations  in  Michigan  shoald 
be  presented  there,  if  that  court  was  indepeod- 
ently  administering  the  property  in  its  jnrisuio- 
tion,  but  otherwise  to  the  Missouri  court- 
Equitable  Trust  Co.  of  New  York  y.  Wabash  B. 
Co.,  494. 

X.  OPEBATIOH. 
(F)  Aeeldents  at  Crosslnar«« 
^=>324(1)  (U.S.C.C.A)  Deceased,  who  enter- 
ed upon  a  railroad  track,  Jield  not  free  froo 
contributory  negligence  because  eng:iiie  which 
ran  him  down  came  from  a  direction  opposite 
that  whence  trains  usually  came. — ^Landers  v. 
Erie  R.  Co.,  500. 

<&=>327(12)  (U.S.C.CA.)  One  injured  at  a 
railroad  crossing,  while  riding  in  an  aaComolnk 
driven  by  another,  heldj  on  the  undisputed  facts, 
chargeable  with  contributory  negligence.— HaB 
y.  West  Jersey  &  S.  R.  Co.,  532. 
«=>330(2)  (U.S.C.CJL)  Where  ^tea  at  t 
railroad  crossing  were  open,  a  traveler  is, 
though  not  obliged  to  stop,  look,  and  listen,  re- 
quired to  exercise  such  ordinary  care  as  a 
reasonably  prudent  man  would  for  his  self- 
protection.— Landers  y.  Eric  R.  Co.,  500. 

Deceased,  who  was  killed  at  a  raiilroad  cross- 
ing on  which  he  entered  before  the  gates  were 
lowered,  held,  despite  that  fact,  guilty  of  neg- 
ligence.— Id. 

Where  deceased  entered  upon  a  railroad 
crossing  when  the  gates  were  up,  and  could 
readily  have  detected  an  approaching  engine, 
he  cannot  be  deemed  free  from  negligence  on  the 
theory  that  the  entire  zone  was  dangerous  and 
he  was  justified  in  going  forward. — Id. 

«=>346(3)  (U.S.C.CA.)  Where  deceased,  who 
crossed  immediately  in  front  of  an  engine,  was 
run  down,  held,  that  the  railroad  company  could 
not  be  treated  as  negligent  on  the  theory  that 
he  was  trapped  by  a  defect  in  the  way,  based 
on  the  fact  that  his  shoe  was  found  wedged 
between  crossing  planking  and  rail. — Landers 
v.  Erie  R.  Co.,  600. 

«=»350(28)  (U.S.C.CA.)  Act  N.  J.  March  31, 
1909  (P.  L.  p.  54),  providing  that^  in  an  action 
for  injury  at  a  railroad  crossmg  where  the  com- 
pany has  established  safety  gates,  the  questioD 
of  contributory  negligence  shall  be  for  the 
jury,  held  not  to  preclude  direction  of  a  Terdict 
—Hall  y.  West  Jersey  &  S.  B.  Co.,  532. 

(G)  Injvrtes  to  Persons  on  or  near  Trseka* 

<8=>358(1)  (U.S.C.CJL)  Raihx)ad  company's 
duty  to  stranger,  or  one  crossing  tracks  upon 
legitimate  errand  to  station,  is  that  of  ordinarf 
care.— Pennsylvania  R.  Ca  v.  Rogers,  504. 
«=>359(1)  (U.S.C.C.A.)  A  railroad  company's 
duty  to  a  trespasser  on  its  tracks  is  that  of 
avoiding  willful  injury.— Pennsylvania  B.  Co. 
V.  Rogers,  504. 

RATE. 

See  Interest 

RATIFICATION. 

See  Attorney  and  Client,  ^=»103;    Banks  and 
Banking,  <9=s»249. 


Digitized  by 


Google 


695 


INDEX-DIGEST 


Sales 


RECEIVERS. 

See  Railroads,  ^s>208,  213. 

V.   ALLOWANCE    AND   PAYMENT    OF 
CLAIMS. 

<©=>I58(2)  (U.S.C.C.A.)  That  parties  furnishing 
materials  to  corporation  shortly  before  receiver- 
ship expected  payment  out  of  current  income, 
held  not  to  entitle  them  to  preference  over  mort- 
gage creditors.— John  A.  Roebling's  Sons  Co.  of 
California  v.  Idaho  Ry.,  Ldght  &  Power  Co., 
225. 

Diversion  of  income  to  payment  of  interest  of 
bonds  of  subsidiary  company  held  not  to  entitle 
claims  for  materials  to  priority  over  company's 
mortgage  bondholders.— Id. 

Payment  of  interest  on  bonds  when  nothing 
was  due  on  materials  furnished  shortly  before 
receivership,  held  not  a  diversion  of  earnings 
entitling  the  claim  for  materials  to  priority  over 
mortgage  bondholders.— Id. 
^=>I58(3)  (U.S.C.C^.)  As  respected  right  of 
priority,  machinery  furnished  railway,  light,  and 
power  company  held  for  enlargement,  and  not 
for  repair  or  maintenance  of  the  company's 
plant.— John  A.  Roebling's  Sons  Co.  of  Cali- 
fornia v.  Idaho  Ry.,  Light  &  Power  Co.,  225. 

Claims  for  materials  for  new  construction 
and  extraordinary  improvements  within  six 
months  before  receivership,  held  not  payable  as 
current  operating  expenses  in  preference  to 
claims  of  mortgage  bondholders.- Id. 

VL  ACTIONS. 

«=>I70  (U.S.C.C.A.)  Court  held  justified  in  di- 
recting receiver  of  corporation  to  facilitate  ren- 
dition of  judgment  in  favor  of  creditor  seeking 
to  intervene  and  contest  validity  of  bonds  so 
as  to  give  it  the  standing  of  an  unsatisfied  judg- 
ment cr^iitor.- Williamson  y.  Collins,  347. 

RECORDS. 

See  Appeal  and   Error,   «:»501-709;    Bank- 
ruptcy, ^=»172. 

REDEMPTION. 

See  Corporations,  ^s»482^. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

REHEARING. 

See  New  TriaL 

REISSUE. 

See  Patents,  <8=»136-147. 

RELEASE 

See  Compromise  and  Settlement. 

REMEDY  AT  LAW. 

See  Judgment,  ^=»570. 


REMOVAL  OF  CAUSES. 

VI.  PBOCEEBINGS  TO  PROCUBE  AND 
EFFECT  OF  BEMOVAI*. 

«=>97  (U.S.C.C.A.)  When  cause  has  been  re- 
moved to  federal  court,  that  court  may  restrain 
further  proceedings  in  the  state  court,  notwith- 
standing statute  prohibiting  injunction  against 
proceedmgs  of  state  courts.— McCabe  v.  Guar- 
anty Trust  Co.  of  New  York.  357. 

Where,  pending  ancillary  suit  for  injunction 
to  restrain  further  proceedings  in  state  court, 
such  court  granted  motion  to  remove,  injunc- 
tion  held  properly  denied   without   prejudice. 

REPLEVIN. 

See  Chattel  Mortgages,  «=>172. 

REPLICATION. 

See  Pleading,  «S3173. 

REPORT. 

See  Corporations,  ^=:»661. 

REQUESTS. 

See  Trial,  <8=»260. 

RESCISSION. 

See  Banks  and  Banking,  ^s»242 ;  Cancellation 
of  Instruments;  Contracts,  ^s»270;  Vendor 
and  Purchaser. 

RES  JUDICATA. 

See  Judgment,  «=9570-707. 

RESTRAINT  OF  TRADE. 

See  Contracts,  4=^116,  117;  Monopolies. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error;  Criminal  Law,  ^=s> 
1147-1171. 

RISKS. 

See  Master  and  Servant,   ^=»204. 

RIVERS. 

See  Collision,  ^=»95. 

RULES  OF  COURT. 

See  Court  Rules  cited ;   Courts,  ^=s>332. 

SALES. 

See  Contracts,  ^=>116;  Intoxicating  Liquors; 
Vendor  and  Purchaser. 

n.   OONSTBirCTION     OF     CONTRACT. 

«=>8I(5)  (U.S.C.CA.)  Contract  for  sale  of 
cards  to  be  delivered  as  ordered,  and  all  to  be 
ordered  by  December  15th.  held  not  to  require 
tender  on  or  before  December  15th,  without  or- 
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ders  from  buyer.— Kawin  &  Co.  v.  American 
Colortype  Co.,  97. 

Where  cards  were  to  be  ordered  by  December 
15th,  and  on  the  14th  buyer  asked  prompt  de- 
liverr  of  balance,  /leW,  that  seller  had  a  rea- 
sonable time  within  which  to  deliver. — Id. 

Vn.   BEBCEDIES  OF  SXXIiEB. 

(B)   Actlonv  for  Price  or  Value. 

<^=:»340  (IT.S.C.C.A.)  Upon  buyer's  refusal  to 
accept,  seller,  under  Illinois  rule,  held  entitled 
to  vest  buyer  with  title  and  sue  for  the  prire. 
— Kawin  &  Co.  v.  American  Colortype  Co.,  97. 

Seller  of  Christmas  cards  held  entitled  to  sue 
for  the  price,  instead  of  the  difference  between 
such  price  and  the  market  value;  the  cards 
not  being  really  marketable  until  long  after  the 
breach. — Id. 

ri)on  buyer's  refusal  to  accept  goods  appro- 
priated to  the  contract,  price  held  recoverable 
under  the  common  counts. — Id. 

(F)  Actions  for  Damaares. 

«S=>387  (IT.S.C.C.A.)  Where,  in  seller's  action 
for  damag«»s,  evidence  that  buyer  had  waived 
further  delivery  of  one  class  of  goods  was 
clear,  refusal  to  submit  this  issue  to  the  jury 
held  warranted. — Kawin  &  Co.  v.  American 
Colortype  Co.,  97. 

IX.   CONDITION  All  SALES. 

<©=>457  (U.S.C.C.A.)  A  contract  with  manu- 
facturer of  automobiles,  if  one  of  sale,  rather 
than  agency,  held  to  constitute  a  conditional 
sale,  by  which  title  passes  only  on  condition  of 
so  called  agent  selling  only  to  user  and  at  list 
price.— Ford  Motor  Co.  v.  Benjamin  E.  Boone, 
Inc.,  621. 

SATISFACTION. 

See  Compromise  and  Settlement. 

SEAMEN. 

<S=»II  (U.S.C.C.A.)  The  measure  of  recovery  by 
a  seaman,  injured  in  the  service  of  the  ship,  is 
his  wages  to  the  end  of  the  voyage  and  the  ex- 
pense of  his  maintenance  and  cure,  whether  he 
sues  in  a  court  of  admiralty  or  of  common  law, 
notwithstanding  Seamen's  Act,  §  20. — Cbelentis 
v.  Luckenbach  S.  S.  Co.,  234. 

SECONDARY  EVIDENCE. 

See  Evidence,  ^=»183. 

SEPARATE  ESTATL 

See  Husband  and  Wife,  «=>129. 

SERVANTS. 

See  Master  and  Servant 

SET-OFF  AND  COUNTERCUIM. 

See  Judgment,  ^=^883. 


See    Compromise 
and  Wife. 


SETTLEMENT. 

and    Settlement; 


Husband 


SHERMAN  ACT. 

See  Monopolies. 

SHIPPING. 

See    Admiralty;     Collision;     Maritime    Liens; 
Pilots;  Seamen;  Towage. 

n.   TITIJB. 

^=^22  (U.S.C.C.A.)  Corporation  shipowner  ia 
charged  with  knowledge  of  extent  of  power  usu- 
ally exercised  by  its  ship  manager  and  is  bound 
by  his  acts  within  such  limits. — ^The  Benjamin 
Noble,  523. 

m.   CHARTERS. 

<3=>38  (U.S.C.C.A.)  The  right  of  the  charterer 
to  cancel  a  charter  held  lost  by  the  failure  to 
exercise  its  option  at  the  time  to  which  it  was 
expressly  limited  by  the  charter  party. — W.  & 
C.  T.  Jones  S.  S.  Co.  v.  Barnes-Ames  Co.,  544. 
<&=»39  (U.S.C.CA.)  A  charter  party  as  execut- 
ed, in  the  absence  of  fraud  or  mutual  mistake, 
determines  the  right  of  the  parties,  and  neither 
the  master  nor  other  agent  of  the  owner  has 
authority  to  alter  or  waive  its  provisions. — Pat- 
agonia S.  S.  Co.  V.  Cans  S.  S.  Line,  230. 
«S=»49(2)  (U.S.C.CA.)  An  owner  held  entitled 
to  recover  from  a  charterer  a  reasonable 
amount,  in  addition  to  the  stated  charter  f  reight« 
for  the  carriage  of  a  deck  cargo  not  provided 
for  by  the  charter.— Patagonia  S.  S.  Co.  v. 
Cans  S.  S.  Line,  230. 

<S=>49(2)  (U.S.C.CA.)  Under  a  time  charter, 
the  owner  held  entitled  to  hire  for  overtime  at 
the  charter  rate  only. — Ropner  v.  Inter-Amer- 
ican S,  S.  Co.,  247. 

<S=5>58(2)  (U.S.C.CA.)  A  court  of  admiralty 
may  permit  a  charterer  to  show  that  the  failure 
of  the  charter  party  to  give  the  right  to  load 
a  deck  cargo  was  through  inadvertence  or  mis- 
take.—Patagonia  S.  S.  Co.  V.  Cans  S.  S.  Lineu 
230. 

V.  UABIUTIE8  OF  VE88IX8   ANB 
OWNERS   IK  GENERAI.. 

«S=5>79  (U.S.C.CA.)  Vessel  and  owner  held  lia- 
ble for  loss  through  her  fault  of  wireless  ap- 
paratus furnished  by  telegraph  company  under 
contract  for  service  of  vesseL— The  ManchicmeaL 
313. 

<Ss>'84(3)  (U.S.C.C.A.)  A  ship  held  liable  for  the 
injury  of  an  employ^  of  an  independent  con- 
tracting stevedore  on  the  ground  of  negligence 
in  furnishing  defective  tackle  to  handle  cargo. — 
The  Student,  319. 

<@s»84(3)  (U.S.C.C.A.)  Devices  and  facilities 
reasonably  fit  and  accessible  to  effect  a  rescne 
should  be  provided  where  an  employ^  is  requir- 
ed to  work  where  he  may  be  subjected  to  the 
danger  of  being  thrown  mto  the  water. — Nor- 
folk  Southern   Ry.   Co.  v.  Foreman,   639. 

vn.   OARRL^GE  OF  GOODS. 

<S=:»I2I(2)   (U.S.C.CA.)  Overloading  vessel  ren- 

dors   her  unseaworthy. — The  Benjamin   Noble, 

523. 

<&=»I4I(1)  (U.S.C.CA.)  Section  1  of  the  Harter 

Act  construed  with  re«?pect  to  right  of  ship  to 

exempt  herself  from  liability  for  negligence  in 
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caring  for  cargo  during  voyage.— The  Skipton 
Castle.  221. 

Ship  held  liable  under  Harter  Act.  §  1,  for 
damages  to  cargo  during  voyage  from  heat 
which  entered  from  another  hold. — Id. 
<&=»I4I(4)  (U.S.C.C.A.)  Provision  of  bill  of 
lading  excepting  dangers  of  navigation  cannot 
be  permitted  to  aflfect  requirement  of  seaworth- 
iness under  section  2  of  the  Harter  Act— The 
Benjamin  Noble,  523. 

XI.  IiIMITATIOlf  OF  OWNER'S  UA- 
BII.ITY. 

^=>209(3)  (U.S.C.C.A.)  In  proceeding  for  lim- 
itation of  liability  against  claim  for  loss  of  car- 
go, it  is  incumbent  on  the  shipowner  to  prove 
that  vessel  was  sea  worth  v  at  beginning  of  voy- 
age or  that  due  diligence  had  been  used  to  make 
her  so.— The  Benjamin  Noble,  523. 

SIGNALS. 

See   Collision,   <g=>147. 

SLAVES. 

<S=>24  (U.S.C.C.A.)  "Peonage,"  within  Pen. 
Code  1909,  §  269,  providing  that  whoever  holds, 
returns,  or  aids  m  the  arrest  or  return  of  any 
person  to  a  condition  of  peonage  shall  be  fined 
or  imprisoned,  is  a  status  or  condition  of  com- 
pulsory service  based  on  the  indebtedness  of 
the  peon  to  the  master.— Taylor  v.  United 
States,  607. 

Defendant  and  magistrate  held  not  to  have 
returned  servant  to  condition  of  peonage  in  vio- 
lation of  Pen.  Code  1909,  «  269.— Id. 

One  cannot  be  deemed  guilty  of  peonage  where 
he  has  held  another  in  involuntary  servitude  to 
compel  such  other  to  comply  with  agreement  to 
work  for  certain  term,  since  obligation  to  work 
cannot  be  construed  to  mean  "debt/*  as  contem- 
plated by  peonage  statute  (Pen.  Code  1909,  { 
269).— Id. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  ^=»758. 

SPECIFIC  PERFORMANCE. 

rv.   PBOOEEDINOS  AlfD  BEIiIEF. 

<e=»l05(3)  (U.S.C.CA.)  Suit  to  compel  assign- 
ment of  patents,  pursuant  to  agreement  to  as- 
sign all  future  inventions,  heid  not  barred  by 
delay  of  five  or  six  years,  where  defendants  had 
concealed  the  facts.— Chadeloid  Chemical  Co.  v. 
H.  B.  Chalmers  Co.,  304. 

^s>l08  (U.S.C.C.A.)  In  suit  to  compel  assign- 
ment of  patents  pursuant  to  agreement  to  as- 
sign future  inventions,  injunction  against  use 
of  the  patents  or  inventions  held  proper. — Chade- 
loid Chemical  Co.  v.  H.  B.  Chalmers  Co.,  304. 

.  SPEED. 

See  Collision,  «==>82,  83. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 


STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

VI.   CONSTRUCTION  ANB   OPERA- 
TION. 
(A)  General  Rules  of  Oonstrnctton. 

<S=»I81(2)  (U.S.C.C.A.)  To  ascertain  the  inten- 
tion of  the  Legislature,  the  court  may  look  to 
the  natural  or  absurd  consequences  of  any  par- 
ticular interpretation. — Stockyards  Loan  Co.  v. 
Nichols,  209. 

<g=>l84  (U.S.C.C.A.)  To  ascertain  the  intention 
of  the  Legislature,  the  court  may  look  to  the 
evils  and  mischiefs  to  be  remedied.— Stockyards 
Loan  Co.  v.  Nichols,  209. 

^=»205  (U.S.C.C.A.)  To  ascertain  the  intention 
of  the  Legislature,  the  court  may  look  to  each 
part  of  the  statute.— Stockyards  Loan  Co.  v. 
Nichols,  209. 

<&:s>225  (U.S.C.C.A.)  To  ascertain  the  intention 
of  the  Legislature,  the  court  may  look  to  other 
statutes  upon  the  same  or  relative  subjects, 
and  to  the  old  law  upon  the  subject.— Stock- 
yards Loan  Co.  v.  Nichols,  209. 

STATUTES  CONSTRUED. 

UNITED  STATES. 

CONSTITUTION. 


Amend.  4. 

Art.  1,  §  8,  els.  1,  3. 


249 
201 


CRIMINAL  CODE. 
See  Penal  Code. 

JUDICIAL  CODE. 

Aci  191U  March  5,  ch.  2S1,  S6  Stat.  1087. 

20    128 

24    511 

i§  50,  51 549 

129    304 

265    448 

PENAL  CODE. 

Act  1909,  March  4,  ch,  S21,  So  Stat  1088, 

§37    429,  607 

I  215    215,539 

§269 607 

STATUTES  AT  LARGE. 

1872,  June  1,  ch.  255,  17  Stat.  196 639 

1878,  March  16,  ch.  37,  20  Stat.  30 568 

1886,  Aug.  2,  ch.  840,  24  Stat  209 201 

1887,  Feb.  8,  ch.  119,  $  5,  24  Stat.  389. .. .  360 

1889,  Jan.  14,  ch.  24,  25  Stat.  642 366 

ISQO,  May  2,  ch.  182,  §  31,  26  Stat.  94. . . .  335 

1890,  July  2,  ch.  647,  26  Stat.  209 584 

1893,  Feb.  13.  ch.  105,  §  1,  27  Stat.  445..  221 

1893,  Feb.  13,  ch.  105,  §  2,  27  Stat.  445. . .  523 
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§  6,  36  Stat.  I 
18JKS,  July  1,  cl 
181)8.  July  1,  c 

Amended  by 

8,  32  Stat.  7! 

412. 1  7,  36  S 
1898,  July  1,  cl 
1808,  July  1,  i 


1,  ch.  541,  i  3(3),  30  Sut  546 
1,  ch.  541.  {  14b.  30  Stat.  550. 
by  A.*  imK    T^ne  25,  ch.  412. 


1895,  March  1,  ch.  145,  28  Stat.  693. 
Amended  by  Act  1906,  June  16,  ch.  3335. 
34   Stat   267 193 

1897,  Jan.  30,  ch.  109,  29  Stat.  506 193 

1S97,  June  7,  ch.  3,  30  Stat.  72 335 

1S97,  June  7>  ch.  4,  §  1,  30  Stat.  99 313 

1898,  July  1,  ch.  &41,  §  1(25).  30  Stat 
544     122 

1898.  July  1,  ch.  541,  §  3(3),  30  Sut  546  122 
1898,  July  1     ■     "" 
Amended 

118 
.30  Stat  552..  586 
b,  30  Stat.  552. 
?b.  5,  ch.  487,  { 
LO,  June  25,  ch. 

122 
.'30  Stat  557.*;  104 

_,  Oa,  b,  30  Stat 

5(52,   564 122 

1898.  July  1,  ch.  541,  §  67c,  30  Stat  564. .  122 
1898,  July  1,  ch.  541,  {  67f,  30  Stat  564 

122, 217 
1898,  July  1,  ch.  541.  S  70a,  30  Stat  565. .  112 

15K>2.  May  9.  ch.  784,  32  Stat  193 201 

1903,  Feb.  5.  ch.  487.  §  8,  32  Stat  798. .  122 

1906,  June  16,  ch.  3335,  34  Stat  267 193 

1906,  June  21,  ch.  3504,  34  Stat  353 366 

1906,  June  30,  ch.  3913,  34  Stat  669 201 

1906.  June  30,  ch.  3915,  34  Stat  768 201 

1907,  Feb.  20.  ch.  1134,  34  Stat  898 3 

1907.  Feb.  20,  ch.  1134,  M  20,  21,  35,  34 

Stat  904,  905,  908 255 

11K)7,  Feb.  20,  ch.  1134,  I  36,  34  Stat  908  3 
1907,  March  4,  ch.  2939.  |  2.  34  Stat.  1416 

19, 466 
1907,  March  4,  ch.  2939,  |  3,  34  Stat  1415  19 
1909.  March   4,    ch.   321,    §  37,   35   Stat. 

1096  429. 607 

1909.  March  4.  ch.  321,  |  215.  35  Stat 

1130    429.  639 

1909,  March  4,  ch.  321,  §  269,  36  Stat. 
1142 607 

1910,  June  23,  ch.  373.  36  Stat  604 608 

1910,  June  25,  ch.  395,  36  Stat.  825 568 

1910,  June  25,  ch.  412,  (  6,  36  Stat  839. .  118 

1910,  June  25,  ch.  412,  I  7,  36  Stat  840. .  122 

1911,  March  3,  ch.  231,  |  20,  36  Stat  1090  128 
1911.  March  3,  ch.  231.  |  24,  36  Stat.  1091  511 
1911,  March  3,  ch.  231.  {{  60,  51,  36  Stat 

1101     549 

1911,  March  3,  ch.  231,  f  129. 36  Stat  1134  304 
1911,  March  3,  ch.  231, 1  265,  36  Stat  1162  448 

1913,  March  1,  ch.  90,  37  Stat  609 9 

1914,  Oct  15,  ch.  323,  |  18,  38  Stat  738  448 

1914,  Dec.  17,  ch.  1,  {§  1,  8,  38  Stat  785, 

yj^Q  go 

1915,  March4,ch.'i53,  i*26,*38*Stat  ii85  234 

REVISED  STATUTES. 

§483    413 

I  649,  700 632 

720    448 

1024    80 

I  4920,  subsec.  4 171 

§  5151    554,  632 

COMPILED  STATUTES  1916. 

«  745  413 

§  987  128 

I  991  511 

I  1121  304 


f{  1242.  1243b 448 

1465  568 

I  1587.  1668 6TJ 

1690  HJ 

!  4201  366 

I  4269.  4270.  4284 255 

4285  3 

8  6287g.  6287n ^ 
7783-7787 506 

7889  313 

8029  221 

8030  523 

8337a  234 

8678  19.466 

8679  19 

I  8717-8728 201 

8739  9 

§  8812-8819 568 

9466,  subsec.  4 171 

9585  122 

9587  122 

9631  104 

9644  122 

9651  122, 217 

9654  : . .  112 

10201  429,607 

10385    429, 539 

10442    607 


TREATIES. 

With  China,  Nov.  17,  1880,  art.  2,  22  Stat 
826    


239 


HiiiiNois. 

HURD'S  REVISED  STATUTES  1915-16. 
Ch.  32,  f  67g 97 

INDIAIIA. 

BURNS'  ANNOTATED  STATUTES  1914. 
S  3962    104 

IOWA. 

CODE  1897. 
§2419    9 

CODE  SUPPLEMENT  1915. 
S  2421b    9 

NEW  JEB8ET. 

LAWS. 
1909,  p.   64 532 

NEW  YORK. 

CODE  OF  CIVIL  PROCEDURE. 
§  1406    14S 

OHIO. 

GENERAL  CODE. 
§  8304    Ml 


Digitized  by 


Google 


699 


INDEX-mOBST 


Towns 


OKIiAHOMA. 

COMPILED  LAWS  1909. 
§  4422    209 

REVISED  LAWS  1910. 
8§3829.  4031,  4035 209 

POBTO  BICO. 

CODE  OP  CIVIL  PROCEDURE. 
§8  5233,  5234b,  5242.5258 217 

RHODE  ISLAND. 

GENERAL  LAWS  1909. 

Cb.  213,  S  27.    Amended  by  Laws  1909,  ch. 
424    ..! 43 

LAWS. 
1909,  ch.   424 43 

VIRGINIA. 

CODE  SUPPLEMENT  1916. 
Page  298,  §§  8,  13 654 

STIPULATIONS. 

<8=s>f4(10)  (U.S.C.C.A.)  Stipulation  in  agreed 
statement  of  facts  tbat  machinery  fnrmshed 
by  claimant  was  necessary  to  continue  opera- 
tion of  railway  light  and  power  system,  and 
that  without  it  the  company  could  not  perform 
its  duties  to  the  public,  construed.— John  A. 
Roebling's  Sons  Co.  of  California  v.  Idaho  By., 
Light  &  Power  Ca,  225. 

STOCK. 

See  Corporations,  ^s»152. 

STOCKHOLDERS. 

See  Corporations,  ^=s>190-204,  476;    Judges. 

STREET  RAILROADS. 

See  Carriers. 

SUBSCRIPTIONS. 

See  Banks  and  Banking,  ^=:»242. 

SUICIDE. 

See  Husband  and  Wife,  <9==>33. 

SUMMARY  PROCEEDINGS. 

See  Bankruptcy,  <S=s>288. 

SURETY. 

See  Principal  and  Surety. 


TAXATION. 

in.   UABHiITT  OF  PERSONS  AND 

PROPERTY. 
(C)  Pnblie  Property  anfl  Inatttntlona. 

«=>I8I  (U.S.C.C.A.)  Where  mixed-blood  Chip- 
pewa Indian  receiving  trust  patent  under  Act 
Jan.  14,  1889,  c.  24,  was  insisting  upon  holding 
thereunder  and  claiming  no  rights  under  the  Act 
June  21,  1906,  c.  3504,  held  that  the  state  could 
not  tax  his  land.— Morrow  v.  United  States,  366. 

TELEGRAPH  OPERATORS. 

See  Master  and  Servant,  ^=^13. 

TELEGRAPHS  AND  TELEPHONES. 

See  Contracts,  «=>170,  275;    Shipping,  «=>79. 

TERRITORIES. 

<S=>I8  (U.S.C.CA.)  Act  May  2,  1890.  extend- 
ing certain  statutes  of  Arkansas  over  the  Indian 
Territory,  adopted  construction  placed  on  such 
statutes  by  previous  dedsions  of  Supreme 
Court  of  Arkansas,  but  not  decisions  of  that 
court  on  questions  governed  by  common  law. — 
McCuUough  Y.  Smith,  335. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Contracts,  ^=»270;    Sales,  ^=>8L, 

TITLE. 

See  Adverse  Possession;   Shipping,  ^=^22. 

TORTS. 

See  Collision;  Fraud;  Master  and  Servant, 
^=>131-289;  Municipal  Corporations;  Neg- 
ligence;  Shipping,  ^»79. 

TOWAGE. 

^=5>ll(l)  (U.S.C.CA.)  General  rules  governing 
liability  oi  a  tug  for  injury  to  her  tow  stated.— 
The  Clarence  Ik  Blakeslee,  145. 
<S=>II(7)  (U.S.C.C.A.)  Towing  tugs  AeW  liable 
for  injury  to  a  steamer  in  tow  by  collision  with 
a  breakwater.— Great  Lakes  Towing  Co.  v. 
American  Shipbuilding  Co.,  361. 
^=>I5(2)  (U.S.C.CA.)  Allegations  of  negligence 
against  a  tug,  causing  one  of  the  barges  in  her 
tow  to  fill  and  list,  so  that  it  became  necessary 
to  cast  her  adrift,  held  not  sustained  by  the 
evidence,  which  rather  tended  to  show  that  her 
leak  was  caused  by  collision  with  another  barge, 
for  which  the  tug  was  not  in  fault.— The  Clar- 
ence L.  Blakeslee,  145. 

^=>I5(2)  (U.S.CC.A.)  The  burden  of  showing 
inevitable  accident  as  the  cause  of  injury  to  a 
tow  held  to  rest  on  the  tugs.— Great  Lakes 
Towing  Co.  V.  American  Shipbuilding  Co.,  361. 

TOWNS. 

See  Municipal  Corporations. 
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TRADE-MARKS  AND  TRADE-NAMES. 

rV.  INFRINGEMENT  AND  UNFAIR 

COMPETITION. 

(B)  "Wliat  Competition  Unla-vrfnl. 

<g=»73(l)  (U.S.C.C.A.)  For  defendants,  obtain- 
ing Ford  cars  from  the  manufacturer's  agents, 
in  violation  of  the  agency  contract,  and  selling 
them  at  less  than  the  price  the  manufacturer 
professes  to  maintain,  to  use  its  trade-mark 
and  to  advertise  that  they  are  Ford  agents,  is 
unfair  competition. — Ford  Motor  Co.  ¥•  Benja- 
min E.  Boone,  Inc.,  621. 

TRANSPORTATION. 

See  Intoxicating  Liquors. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

See  Railroads,  ^=>359. 

TRIAL 

See  New  Trial;    Stipulations. 

For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

IV.   RECEPTION  OF  EVIDENCE. 

<A)   Introduction,  Offer,  and  Admiasion  of 
Bvidenee  In  General. 

<g=945(l)  (U.S.C.C.A.)  Where  court  ruled  that 
chattel  mortgage  did  not  cover  after-acquired 
cattle,  mortgagee  held  not  required  to  present 
proof  as  to  branding  of  cattle  after  they  were 
purchased  to  identify  them  as  mortgaged  cattle. 
—Stockyards  Loan   Co.   v.   Nichols,   209. 


(C) 


Objections,  Motions  to  Strilce  Ont,  and 
Exceptions. 


<g=382  (U.S.C.C.A.)  There  was  no  error  in  ad- 
mitting evidence  over  a  general  objection  stating 
no  ground  of  objection. — Kawin  &  Co.  v.  Ameri- 
can Colortype  Co.,  97. 

^    VI.   TAKING  CASE  OR  QUESTION 
FROM  JURY. 

(D)  Direction  of  Verdict. 

<S=>I77  (U.S.C.C.A.)  A  prayer  by  each  party 
for  binding  instructions  in  his  favor  is  equiva- 
lent to  a  joint  request  for  a  finding  of  fact  by 
the  court,  and  does  not  amount  to  a  submission 
without  the  intervention  of  a  jury  within  Rev. 
St.  §§  649,  700  (Comi>.  St.  1916,  §§  1587,  1668) ; 
hence  the  direction  of  a  verdict  by  the  court  is 
conclusive. — Williams  v.  Vreeland,  (J32. 
C=3l78  (U.S.C.C.A.)  On  defendant's  motion 
for  a  directed  verdict,  the  trial  judge  was  bound 
to  accept  the  testimony  favorable  to  plaintiff. 
—Huttig  V.  John  Paul  Lumber  Co.,  237. 

Vn.   INSTRUCTIONS  TO  JURY. 
(A)   ProTlnce  of  Court  and   Jnry   in    Gen- 
eral. 

<©=»I92  (U.S.C.C.A.)  Where  every  one  con- 
nected with  trial  knew  when  the  charge  was 


given  that  written  instrument  did  not  contain 
complete  contract,  held  that  court  committed 
no  error  in  so  telling  the  jury.— Missouri  Dist 
Telegraph  Co.  v.  Morris  &  Co.,  179. 

(B)  Re«inest0   or  PraT'era. 

<S=>260(8)  (U.S.C.C.A.)  Refused  requested 
instruction  in  passenger^s  action  for  injury 
from  fall  in  car  as  to  passenger  assuming  risk 
of  lurch,  an  unavoidable  incident  of  prudent 
and  skillful  operation  in  rough  country,  held 
not  covered  by  general  charge. — Chesapeake  & 
O.  Ry.  Co.  V.  Needham,  574. 

ZI.   WAIVER    AND    CORRECTIOH    OF 
IRREGUULRITIES  ANB  ERRORS. 

«=>4I8  (U.S.C.C.A.)  Overruling  of  demurrer 
to  evidence  held  not  reviewable  because  de- 
fendant produced  evidence,  and  did  not  renew 
motion  or  request  directed  verdict. — ^Lohman  ▼. 
Stockyards  Loan  Co.,  215. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Assignments,  ^=»78;    Fraudulent  Convey- 
ances, «=>120,  301. 

I.  CREATION,  EXISTENCE,  AHB  VA« 

I«IDITT. 

(A)  BxpresM  'i*msta« 

<S=>6I(2)  (U.S.C.CA.)  A  trust,  created  by  an 
agreement  of  the  trustee  to  hold  property  and 
accumulate  the  proceeds  for  the  benefit  of  the 
cestuis,  terminates  on  the  death  of  the  trustee. 
—Fidelity  Trust  Co.  v.  Alexander,  28. 

vn.   ESTABLISHMENT  ANB  EH- 

FORCEBIENT  OF  TRUST. 

(A)  RIvlits  of  Ceatnl  Cine  Tmmt  mm  ■gntwt 

Trustee. 

^=s>343  (U.S.C.C.A.)  Lender  of  bonds  to  corpo- 
ration which  pledged  them  to  S.  held  to  haTe 
waived  any  right  to  have  S.  declared  a  trustee 
for  him  by  assigning  his  interest  and  equity  in 
the  bonds.— Church  v.  Swetland,  69. 

(C)   Aettoua. 

<8=s>359(3)  (U.S.C.C.A.)  Plaintiffs  held  not  enti- 
tled to  invoke  equitable  aid  to  recover  against 
the  estate  of  a  decedent  for  trust  properly 
which  had  been  distributed,  having  an  adequate 
remedy  at  law. — Fidelity  Trust  Co.  v.  Alexan- 
der, 2a 

TUGS. 

See  Towage. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names. 


UNITED  STATES. 


See  Citizens;  Compromise  and  Settlement; 
Constitutional  Law;  Courts,  ^»204— 407; 
Indians;  Indictment  and  Information;  Pat- 
ents; Post  Office;  Removal  of  Causes ;  Ter- 
ritories. 
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UNITED  STATES  COURTS. 

See  Courts,  «=>497,  508. 

USAGES. 

See  Customs  and  Usages. 

UTILITY. 

See  Patents,  «=>47. 

VENDOR  AND  PURCHASER. 

See  Equity,  (9==>178 ;   Sales. 

m.  modhtcatioiv  or  rescission 

OF  CONTRACT. 
(C)  Rescission  h-y  Pnrcliaser. 

(S=:>fl9  (U.S.C.C.A.)  Complainants,  who  delay- 
ed for  eight  years  after  accepting  deed  to  land, 
held,  in  view  of  circumstances,  not  entitled  to 
equitable  remedy  of  res-'iission. — Knupp  v.  Bell, 

VENUE. 

See  Criminal  Law,  ^=»564. 

VERDICT. 

See  Appeal  and  Error,  i8=>930, 1002. 

WAIVER. 

See  Appearance;   Bankruptcy,  ^=»288;  Estop- 
pel;   Trusts,  (9==>343. 

WATERS  AND  WATER  COURSES. 

See  Evidence,  ^==>131. 

WEBB-KENYON  ACT- 

See  Commerce,  ^=:>14 ;   Intoxicating  Liquors. 

WHITE  SLAVE  ACT. 

See  Prostitution. 

WILLS. 

See  Executors  and  Administrators. 

WIRELESS  TELEGRAPHY. 

See  Patents,  €=>16. 

WITNESSES. 

See  Criminal  Law,  €=!>507-510,  658,  742 ;   Evi- 
dence,  ^=^588. 

HI.  EXAMINATION. 
(A)  Taklxiir  Testimony^  In  General. 

<S=»237(4)  (U.S.C.C.A.)  Where  witness  testified 
that  fire  when  discovered  was  confined  to  motor 


box,  question  as  to  how  long  it  was  before  it 
spread  held  not  objectionable  as  assuming  that 
it  originated  in  the  motor  box. — Missouri  Dist. 
Telegraph  Co.  v.  Morris  &  Co.,  179. 

(B)   Cross-Bxnmlnntlon    and    Re-ezamlna- 
tlon. 

<g=»275(l)  (U.S.C.C.A.)  On  the  cross-examina- 
tion of  a  stockholder  m  the  defendant  corpora- 
tion, wide  latitude  was  permissible. — Kawin  & 
Co.  V.  American  Colortype  Co.^  97. 

The  court  has  a  wide  discretion  in  the  matter 
of  the  examination  of  an  adverse  party. — Id. 

WORDS  AND  PHRASES. 

"Accretions."— Stockyards  Loan  Co.  v.  Nichols, 

209. 
**Business  end  of  a  magnet." — Sundh   Electric 

Co.  v.  Cutler-Hammer  Mfg.  Co.,  591. 
"Comity."— New  York  Scaffolding  Co.  v.  Liebel- 

Binncy  Con^  Coy  273. 
'T)ebt"— Taylor  v.   United   States,  607. 
"Defective  or  insufficient  specifications."— Rob- 
ert V.  Krementz,  389. 
"Detector." — Marconi  Wireless  Telegraph  Co.  of 

America  v.   De  Forest  Radio  Telephone  & 

Telegraph  Co.,  258.    . 
"Election    of    remedies."- Bogert    v.    Southern 

Pac.  Co.,  489. 
"Emergency."— United  States  v.  Missouri  Pac. 

Ry.  Co.,  466. 
"Equivalency."— General   Electric  Co.   v.   Elec- 
tric Controller  &  Mfg.  Co.,  54. 
"Functional  cylindricity." — Sundh   Electric  Co. 

V.  Cutler-Hammer  Mfg.  Co.,  591. 
"Inadvertence." — Robert  v.  Krementz,  389. 
"Increase." — Stockyards   Loan   Co.   v.    Nichols, 

209. 
"Lawa"— McCuUough  v.  Smith,  335. 
"Magnetic  symmetry."- Sundh   Electric  Co.   v. 

Cutler-Hammer  Mfg.  Co.,  591. 
"Mechanical     equivalent."— Whitney     v.     New 

York   Scaffolding  Co.,  46. 
"Mistake."- Robert  v.  Krementz,  389. 
"Peonage."— Taylor  v.  United  States,  607. 
"Ratification."— Williams    v.    Vreeland,    632. 
"Readiness  to  load."— W.  &  C.  T.  Jones  S.  S. 

Co.  V.  Barnes-Ames  Co.,  544. 
"Seaworthiness."- The  Benjamin  Noble,  523. 
"Traffic  balance."— Equitable  Trust  Co.  of  New 

York  V.  Wabash  R.  Co.,  494. 
"Transfer."— Golden     Hill     Distilling     Co.     v. 

Loguc,  122. 
"Useful."— Besser  v.  Merrilat  Culvert  Core  Co., 

309. 
"Volatile    substance."- Hemming    Mfg.    Co.    v. 

Cutier-Hammer  Mfg.  Co.,  293. 
••Without."— Collins  v.  Morgan,  193. 

WRIT  OF  ERROR. 

See  Appeal  and  Error;   Habeas  Corpus,  ^=s>4. 

WRITS. 

See  Habeas  Corpus:    Injunction;    Mandamus. 
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